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BOOK REVIEWS

JerneJ letnar ČerniČ, HuMan 
rigHtS laW and buSineSS: 

corporate reSponSibility For 
FundaMental HuMan rigHtS 

(europa laW publiSHing, 2010)
In the 21st century, the notion that cor-

porations lack responsibilities and obliga-
tions under human rights law is becoming 
less tenable.1 In Human Rights Law and 
Business, Jernej Letnar Černič2 argues that 
corporations have nationally and interna-
tionally enforceable obligations to observe 
fundamental human rights.3 Černič ana-
lyzes the responsibilities of corporations 
to individuals, communities, and states. 
He lays out fundamental values that can be 
identified as universal human rights, such 
as security, prohibition of forced labor,4 and 
non-discrimination, and then discusses how 
national and international legal systems, or 
“orders,” recognize and promote corporate 
responsibility for these fundamental rights. 
While he acknowledges that the current 
enforcement of corporate responsibilities 
is limited, he urges his reader not to con-
fuse a lack of enforcement with a lack of 
human rights obligations. Although Černič’s 
approach is academic, it does provide prac-
tical lessons about how corporations can be 
held accountable for fundamental human 
rights violations.

Černič proposes a five-level pyramid 
framework to examine the origin, scope, 
and enforceability of corporate obliga-
tions to human rights.5 Černič uses this 
framework to contextualize corporate legal 
obligations in current jurisprudence. The 
five levels of Černič’s framework follow 
the conceptual steps that 1) the national 
and international value system is the origin 
and foundation of responsibilities, 2) from 
which fundamental human rights obliga-
tions of corporations arise, 3) which are 
the responsibility of states, corporations, 
and individuals, 4) who hold corporations 
accountable, 5) which then brings us to a 
“harmonic society.” Ultimately, this frame-
work fails to adequately address what is 
meant by “harmonic society,” and its highly 
theoretical nature detracts from the clarity 
of Černič’s core argument. Still, Černič 
makes a robust argument for the existence 
of corporate obligations to human rights 

and the idea that they are already enshrined 
in many legal systems.

Černič argues that corporate human 
rights obligations originate in national and 
international legal systems, international 
treaties, multi-lateral charters, and volun-
tary commitments by corporations. The 
scope of corporate human rights obliga-
tions, he says, includes the obligation that 
corporate activities should avoid interfering 
with or violating the rights of individuals. 
Černič goes further, and says that corpora-
tions should also take reasonable steps to 
protect workers from violations committed 
by the state, or seek legal redress for their 
employees if violations have been commit-
ted.6 Černič’s approach stands in contrast to 
the argument that states bear the responsi-
bility to protect citizens from human rights 
violations committed by corporations. This 
dichotomy is important when considering 
the open question of whether corporations 
and their directors, or sovereign nations 
and their heads of state, are ultimately 
responsible for violations of an individual’s 
security, prohibition of forced labor, and 
non-discrimination.

Voluntary corporate commitments to 
recognize human rights are important tools 
for arguing that obligations to human rights 
are recognized by, and therefore enforceable 
on, corporations themselves. Černič notes 
that voluntary commitments of corporations 
in human rights and business can most often 
be found in internal human rights policies 
or codes of conduct.7 Although these codes 
of conduct do not create legal obligations, 
they do create moral obligations that Černič 
suggests bring significant improvements in 
employee rights. The effect of these policies 
is limited because they are often vague and 
do not support mechanisms for their imple-
mentation or independent monitoring.8

The bedrock of Černič’s argument is 
that corporate obligations under human 
rights law do not derive from the inherent 
nature of corporations, but from agreed val-
ues enshrined in national and international 
legal systems that have acquired the status 
of customary international law.9 According 
to Černič, corporate human rights obliga-
tions can be readily identified in most 

instances as rights that protect the security 
of persons, prohibition of forced labor, 
and non-discrimination.10 These kinds of 
rights are protected in European states, and 
the constitutions of many states across the 
globe include provisions for similar human 
rights, including India, South Africa, 
Namibia, Cambodia, Burundi, Cameroon, 
Brazil, Argentina, Mexico, Algeria, Iran, 
Egypt, and Tunisia.11 Furthermore, there 
are a number of international conven-
tions that indirectly regulate corporate 
behavior, such as the OECD Convention 
on Combating Bribery of Foreign Public 
Officials, which establishes the liability of 
legal persons for bribery of a foreign pub-
lic official. Other conventions on nuclear 
energy, oil pollution damage, and hazard-
ous waste all impose strict liability on 
corporations and individuals.12 This broad 
support would seem to validate Černič’s 
claim that these values have achieved the 
status of customary international law, but 
there are also significant examples of 
states that have not adopted these values, 
including China. Černič makes a compel-
ling argument that the global position on 
these rights is nearing a consensus, even 
though one does not yet exist.

Under the home state responsibility 
doctrine, a home state, where the corpora-
tion is incorporated/registered, is responsi-
ble for prosecuting human rights violations 
when the host state, where the corporation 
only operates, has failed to do so.13 Černič 
notes that both the European Court of 
Human Rights and the Inter-American 
Commission on Human Rights have held 
that there can be jurisdiction for state pros-
ecution for extraterritorial violations of 
human rights committed by corporations.14 
Corporate activity can also be attributed 
to the state, which can incur international 
responsibility for the attributed conduct.15 
According to Černič, international law is 
moving towards an obligation on the part 
of the home state to control – by means of 
legislation or otherwise – the activities of 
corporations abroad.16

National and international legal sys-
tems recognize security, prohibition of 
forced labor, and non-discrimination as 
the cornerstones of protection for funda-
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mental human rights. Černič argues that 
in response, national and multi-national 
corporations have begun to recognize their 
responsibility to respect, protect, and ful-
fill fundamental human rights. Although 
the five-level framework that Černič uses 
to contextualize his argument is theo-
retical and difficult to apply in practice, 
his arguments for the existence of corpo-
rate responsibility for fundamental human 
rights is robust.

Asheesh Bhalla, a J.D. candidate at the American 
University Washington College of Law, reviewed 
Human Rights Law And Business: Corporate 
Responsibility for Fundamental Human Rights 
for the Human Rights Brief.

Matilde ventrella, tHe control 
oF people SMuggling and 
traFFicKing in tHe eu:  

experienceS FroM tHe uK and italy 
(aSHgate 2010)

In 2006, the European Parliament 
reported that people trafficking is the fast-
est growing form of organized crime in 
Europe. Three years earlier, the European 
Commission estimated that approximately 
120,000 women and children are trafficked 
into Western Europe every year. Europe 
is also a popular destination for people 
smuggling, offering an escape for those 
suffering from economic, political, and 
social repression in Eastern Europe, North 
Africa, and the Middle East. Smuggling is 
generally defined as facilitating the illegal 
entry of a consenting person across inter-
national borders. In contrast, trafficking 
is the facilitation of the illegal entry of 
a non-consenting person across interna-
tional borders. In The Control of People 
Smuggling and Trafficking in the EU, 
Matilde Ventrella assesses the strengths 
and weaknesses of the European Union’s 
(EU) efforts to combat smuggling and 
trafficking, and suggests that the EU coor-
dinate the efforts of the police agencies of 
EU Member States and the work of judi-
ciaries across the EU.17 She also discusses 
the possible impact of the Lisbon Treaty on 
anti-trafficking and anti-smuggling.

Ventrella divides her analysis into four 
sections, beginning with a summary of 
European Union/European Community 
(EU/EC) policies and international laws 
related to trafficking and smuggling. Next, 
she describes the measures and mecha-
nisms employed by the EU to enforce 
laws. Ventrella subsequently assesses the 

strengths and weaknesses of EU migration 
policies. Lastly, the author contrasts the 
trafficking policies of the United Kingdom 
(UK) and Italy, highlighting the successes 
and failures of both. Overall, Ventrella 
argues that in order to effectively battle 
crime, states should empower and treat 
both groups similarly rather than distin-
guishing between victims of trafficking 
and smuggled peoples. The author also 
argues that in order to successfully enforce 
anti-trafficking and smuggling laws, EU 
Member States need to craft collaborative 
policies and coordinate efforts among each 
other.

The first section discusses the laws 
in the EU, the EC, and the international 
community that pertain to trafficking and 
smuggling. Ventrella highlights that under 
the United Nations Convention against 
Transnational Organized Crime (UNTOC), 
the difference between smuggled peoples 
and victims of trafficking rests on con-
sent and exploitation; smuggled peoples 
agree to illegally cross international bor-
ders, while trafficking victims are forced. 
Subsequently, she explores how human 
trafficking is addressed within the legal 
framework of the EU. The European 
Council initiative on human rights identi-
fies people trafficking as a criminal act, 
and focuses on protecting women and 
children. The European Commission goes 
one step further, asserting that trafficking 
violates international human rights law 
and calls on states to ratify UNTOC. In 
December 2000, all EU Member States 
and the European community formally 
signed UNTOC. However, as the author 
points out, failure to ratify UNTOC ren-
ders its protections limited in their effect. 
Therefore, Ventrella highlights the impor-
tance of the Lisbon Treaty, which will 
require all states party to the treaty to adopt 
a common policy on asylum, subsidiary 
protection, and temporary protection.18 
The Lisbon Treaty will also implement 
directives enabling individuals to rely on 
EU/EC law in national courts.

The second section discusses what tools 
the EU has at its disposal to prevent traf-
ficking and people smuggling. Ventrella 
assesses the effectiveness of regional law 
enforcement measures, including Europol 
and the European Public Prosecutor, 
and regional judicial institutions such 
as Eurojust and the European Judicial 
Network. Furthermore, she suggests that 
in order to be successful, the European 

Parliament, Council, and Commission 
must coordinate their policies more effec-
tively. If the European Council consulted 
with the European Parliament more closely 
when drafting criminal legislation, nation-
als in the EU might trust the Council’s 
crime-fighting initiatives because the 
Parliament is democratically elected. The 
Lisbon Treaty, which was passed in 2009, 
streamlines EU institutions and amends the 
Treaty on European Union and the Treaty 
on the Functioning of the European Union. 
Additionally, the Lisbon Treaty essen-
tially eliminates the differences between 
the European Council and the European 
Union by making all decisions adopted 
by the European Community applicable 
and enforceable in the EU. This will allow 
more room for uniform and ideally more 
humanitarian policies directed against traf-
ficking and smuggling.

The third section of the book argues 
that the European Parliament and Council 
should amend their relevant legislation to 
ensure that smuggled persons are treated 
similarly to victims of trafficking. Ventrella 
asserts that, like victims of trafficking, 
smuggled persons are also victims of coer-
cion. Conditions in the country of origin 
such as poverty and natural disaster blur 
the traditional consent/coercion line that 
usually distinguishes trafficking victims 
from smuggled persons. Furthermore, the 
author argues that by treating smuggled 
persons the same as trafficking victims, 
countries will gain new, valuable resources 
for investigating organized crimes. Just 
as victims of trafficking have proven to 
be valuable to police investigations by 
testifying against criminals, so too can 
smuggled peoples. Ventrella additionally 
recommends legislation reform in a variety 
of key areas, including: making the protec-
tion of people smuggled by sea mandatory, 
guaranteeing legal protection for victims of 
human trafficking rather than offering only 
a few procedural protections, and reform-
ing economic laws to encourage people to 
come to the EU legally.

The last section of the book analyzes the 
policies and laws in the United Kingdom 
and Italy to identify best practices. Ventrella 
compares the approaches of both countries 
to demonstrate that empowering traffick-
ing victims can help prevent human traf-
ficking and smuggling of migrants by sea. 
Working with victims of human trafficking 
after granting them legal status has allowed 
Italy to successfully investigate criminal 

2

Human Rights Brief, Vol. 18, Iss. 1 [2010], Art. 11

http://digitalcommons.wcl.american.edu/hrbrief/vol18/iss1/11



63

EnDnotEs: Book Reviews
1  jeRnej LetnaR ČeRniČ, Human RigHts Law 
and Business: CoRpoRate ResponsiBiLity foR 
fundamentaL Human RigHts 27 (Europa 
Law Publishing 2010).
2  As Max Weber Postdoctoral Fellow at 
the European University Institute, Černič 
has written extensively on business and 
human rights, and has significant experience 
working in national and international legal 
institutions.
3  ČerniČ, supra note 1, at 7.
4  Id. at 65. (The prohibition of forced labor 

organizations that facilitate trafficking, 
because the victims have the opportunity 
to share their knowledge with the police. 
The “Rimini Method” and the “Siracusan 
Approach” are two Italian practices that 
emphasize collaboration between the 
International Organization for Migration 
and local police authorities, and offer vic-
tims of smuggling short-term resident per-
mits and the option to integrate by provid-
ing them with shelter. By doing so, the 
police can gain the trust of the victims of 
trafficking, which might encourage them 
to share information regarding organized 
crime and testify against their smugglers 
and traffickers. However, Ventrella criti-
cizes the Italian government for not widely 
adopting these methods, and further argues 

that regions of Italy that have not adopted 
these methods have often coincidentally 
violated international and regional laws 
by utilizing repressive measures against 
illegal migrants. By contrast, the UK rati-
fied the European Council Convention on 
Trafficking and has combated human traf-
ficking with greater success because the 
convention provides protections for victims 
of human trafficking. Still, the author notes 
that the UK would be more successful if it 
collaborated with other EU countries in its 
policing and adjudicating efforts.

The author concludes by emphasizing 
the important implications of the Lisbon 
Treaty. In particular, she highlights how 
it will establish common policies towards 

law enforcement and a legal framework 
to help counter trafficking and smuggling 
within the EU. However, Ventrella asserts 
that states that are signatories to the Lisbon 
Treaty and Member States of the EU 
should consider creating more protections 
for victims of trafficking and smugglings 
when crafting policy and legislation; a 
technique that proved to be successful in 
Italy and the UK.

Shubra Ohri, a J.D. candidate at the Washington 
College of Law, reviewed The Control of 
People Smuggling and Trafficking in the EU: 
Experiences from the UK and Italy for the 
Human Rights Brief. HRB

enjoys a universal character and forms part of 
international customary law).
5  Id. at 25.
6  Id. at 55.
7  Id. at 43.
8  Id. at 46.
9  Id. at 34.
10  Id. at 35.
11  Id.
12  Id. at 41.
13  Id. at 108.
14  Id. at 111.

15  Id.
16  Id. at 122.
17  matiLde ventReLLa, tHe ContRoL of 
peopLe smuggLing and tRaffiCking in tHe 
eu: expeRienCes fRom tHe uk and itaLy 
(Ashgate 2010).
18  Subsidiary protection operates is an 
alternative to asylum seekers, and provides 
humanitarian protection to illegal migrants. 
Temporary protection entails short-term 
residency visas and temporary legal status to 
illegal migrants.
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