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INTRODUCTION

The U.S. Court of Appeals for the Federal Circuit issued twenty-six
precedential opinions in 2009 in the field of government contracts,
which includes appeals from the Boards of Contract Appeals
(“the Boards”), the United States Court of Federal Claims (COFC) in
disputes subject to the Contract Disputes Act (CDA),' and appeals

1. See 28 U.S.C. §§ 1295(a)(3), (10) (2006) (providing for appellate review of
COFC and Board of Contract Appeals decisions in the Federal Circuit); id.
§ 1491(a)(2) (“The Court of Federal Claims shall have jurisdiction to render
judgment upon any claim by or against, or dispute with, a contractor . . . including a
dispute concerning termination of a contract, rights in tangible or intangible
property, compliance with cost accounting standards, and other nonmonetary
disputes . . . .”); 41 U.S.C. § 607(d), (g)(1)(A) (2006) (granting jurisdiction over
contract disputes to the Boards of Contract Appeals and providing for appellate
review of Board decisions in the Federal Circuit); § 609(a) (granting jurisdiction over
contract disputes to the COFC).
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from the COFC in bid protests and non-CDA contract disputes.”
Although government contracts decisions continue to represent a
relatively small portion of the Federal Circuit’s case law,” the opinions
issued in 2009 reflect significant developments in the court’s
government contracts jurisprudence.

Practitioners in this field should note four aspects of the 2009
decisions in particular. First, the Federal Circuit issued a host of
significant bid protest decisions last year. The seven precedential
opinions issued in 2009 substantially exceed the law generated in this
area in any of the previous five years (during which the court issued
one precedential bid protest opinion in 2008," three in 2007,” one in
2006,° four in 2005,” and three in 2004"). More importantly, the
court’s decision in each of these appeals favored the Government
and emphasized the need for judicial restraint and deference to
procuring officials. In four appeals, the Federal Circuit reversed
(at least in part) a trial court’s decision in favor of the protester, and
in three of these reversals, the court expressed concern that the trial
court had exceeded the scope of its review. In Weeks Marine, Inc. v.

2. See 28 U.S.C. §§ 1295(a)(3), 1491(a)(2), 1491(b)(1) (2006) (vesting the
Federal Circuit with appellate review of “an action by an interested party objecting to
a solicitation by a Federal agency for bids or proposals for a proposed contract or to
a proposed award or the award of a contract or any alleged violation of statute or
regulation in connection with a procurement or a proposed procurement”).

3. These decisions account for ten percent of the precedential opinions issued
by the Federal Circuit in 2009. United States Court of Appeals for the Federal
Circuit, Opinions & Orders, http://www.cafc.uscourts.gov/dailylog.html (last visited
Apr. 7, 2010).

4. See Sheryl L. Floyd et al., 2008 Government Contract Law Decisions of the Federal
Circuit, 58 AM. U. L. REv. 1051, 1066 (2009) (discussing Rothe Dev. Corp. v. Dep’t of
Defense, 545 F.3d 1023 (Fed. Cir. 2008)).

5. See Hon. Mary Ellen Coster Williams, 2007 Government Contract Decisions of the
Federal Circuit, 57 AM. U. L. Rev. 1075, 1088 (2008) (discussing Chapman Law Firm
Co. v. Greenleaf Constr. Co., 490 F.3d 934 (Fed. Cir. 2007), Blue & Gold Fleet v.
United States, 492 F.3d 1308 (Fed. Cir. 2007), and Avtel Servs., Inc. v. United States,
501 F.3d 1259 (Fed. Cir. 2007)).

6. See David W. Burgett et al., 2006 Government Contract Decisions of the Federal
Circuit, 56 AM. U. L. REvV. 1073, 1106 (2007) (discussing Rex Serv. Corp. v. United
States, 448 F.3d 1305 (Fed. Cir. 2006)).

7. See Robert E. Korroch et al., 2005 Year in Review: Analysis of Significant Federal
Circuit Government Contracts Decisions, 35 PUB. CONT. L.J. 581, 612 (2006) (discussing
Rice Servs. v. United States, 405 F.3d 1017 (Fed. Cir. 2005), Bannum, Inc. v. United
States, 404 F.3d 1346 (Fed. Cir. 2005), Kentucky v. United States, 424 F.3d 1222
(Fed. Cir. 2005), and Rothe Dev. Corp. v. Dep’t of Defense, 413 F.3d 1327 (Fed. Cir.
2005), aff’d, 557 F.3d 1332 (Fed. Cir. 2009)).

8. See David Robbins, 2004 Government Contract Decisions of the Federal Circuit,
54 Am. U. L. REv. 1205, 1222 (2005) (discussing PGBA, LLC v. United States, 389
F.3d 1219 (Fed. Cir. 2004), Banknote Corp. of Am. v. United States, 365 F.3d 1345
(Fed. Cir. 2004), and NVT Techs., Inc. v. United States, 370 F.3d 1153 (Fed. Cir.
2004)).



994 AMERICAN UNIVERSITY LAW REVIEW [Vol. 59:991

United States,’ the Federal Circuit reversed the COFC’s judgment in
favor of the protester, concluding that if it were to find that the
agency lacked a rational basis for its decision, it “would be second-
guessing the Corps’s action,” which the court is “not permitted to
do.”” Similarly, in Alabama Aircraft Industries v. United States," the
Federal Circuit reversed the COFC’s judgment against the
Government, concluding that the COFC’s ruling effectively
“introduce[d] new requirements outside the scope of the RFP” and
exceeded the scope of the trial court’s review.” Finally, and perhaps
most importantly, the Federal Circuit in Axiom Resource Management,
Inc. v. United States,” reiterated that the COFC’s review of bid protests
under the Tucker Act is limited to the administrative record and
admonished that “supplementation of the record should be limited
to cases in which ‘the omission of extra-record evidence precludes
effective judicial review.””"

Axiom, in particular, will lead to further litigation over (1) what
constitutes “effective judicial review,” (2) what sort of extra-record
evidence may be “necessary” to provide such review if the record is
inadequate, and (3) how much discretion the COFC has to decide
these issues. Nevertheless, the unmistakable theme of the Federal
Circuit’s 2009 bid protest decisions is the court’s focus on the limits
of judicial review of federal procurement decisions.

Second, the Federal Circuit upheld one of the largest judgments
ever reported against a contractor under the anti-fraud provision of
the CDA in Daewoo Engineering & Construction Co. v. United States.”
The decision in Daewoo is important not only for the size of the
judgment levied against the contractor for submitting a fraudulent
claim, but also because the line drawn between the amount of the
claim that was fraudulent and the amount that was not fraudulent
continues to raise more questions than it answers. Given the ever-
increasing focus on allegations of contractor fraud in the media,
Congress, and the Executive Branch, Daewoo underscores the stakes
involved in such allegations and deserves an especially close reading
by all members of the government contracts bar.

9. 575F.3d 1352 (Fed. Cir. 2009).
10. Id.at 1371.
11. 586 F.3d 1372 (Fed. Cir. 2009).
12. Id.at 1376.
13. 564 F.3d 1374 (Fed. Cir. 2009).
14. 1Id. at 1380 (quoting Murakami v. United States, 46 Fed. Cl. 731, 735 (2000),
aff’d, 398 F.3d 1342 (Fed. Cir. 2005)).
15. 557 F.3d 1332 (Fed. Cir. 2009).
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Third, the Federal Circuit continued to decide questions of
contract interpretation according to its view of the “plain meaning”
of the contract language at issue, in some cases concluding that this
plain meaning had eluded the lower tribunal. The most significant
of these decisions is Bell BCI Co. v. United States,”” in which a divided
panel of the court ruled that boilerplate release language in a
bilateral modification barred a contractor’s claims for the cumulative
and disruptive impact of multiple change orders.” Over a vigorous
dissent,” the panel majority held that the release language
unambiguously discharged claims for cumulative impact and
disruption, notwithstanding the absence of any reference to
“cumulative impact” or “disruption” in the modification and the
Government’s failure to introduce any evidence that the parties
intended to release such claims."

Finally, the Federal Circuit issued two significant decisions
addressing cost accounting issues in 2009, both of which were adverse
to contractors asserting claims against the government. In Geren v.
Tecom, Inc.,” the court established a two-part analysis to determine if
defense and settlement costs associated with third-party, sexual
harassment litigation are allowable charges on a government
contract.”  First, the COFC or Board of Contract Appeals must
examine whether damages or penalties resulting from an adverse
judgment would be disallowed under the contract.” If not, the costs
are unallowable “unless the contractor can establish that the private
Title VII plaintiff had very little likelihood of success on the merits.”
And in Gates v. Raytheon Co.," the court held that under Cost
Accounting Standard 413-50, contractors must make an adjustment
during the current accounting period for the sale, discontinued
operations, or other closure of a business segment.” Moreover,
interest on the repayment amount will be compounded daily.”

This article discusses twenty-four of the twenty-six precedent-setting
opinions involving government contract law issues, setting forth the

16. 570 F.3d 1337 (Fed. Cir. 2009).

17. Id. at 1341.

18. Id. at 1344 (Newman, J., dissenting) (arguing that the majority ignored the
sound findings of the trial court, which concluded “that the parties did not intend to
release all possible future claims for cumulative impact of the many changes”).

19. Id. at 1341 (majority opinion).

20. 566 F.3d 1037 (Fed. Cir. 2009).

21. Id.at1041.

22. 1Id.

23. Id.at 1046.

24. 584 F.3d 1062 (Fed. Cir. 2009).

25. Id. at 1067-68.

26. Id. at 1070.
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relevant facts, the Federal Circuit’s analysis, and—where
appropriate—the ramifications of these cases. The decisions are
grouped into four categories: (I) bid protests/contract formation;
(II) fraud; (III) contract performance disputes; and (IV) Winstar and
Spent Nuclear Fuel cases.”

27. The two precedential opinions not discussed below are American Contractors
Indemnity Co. v. United States, 570 F.3d 1373 (Fed. Cir. 2009), and Cambridge v. United
States, 558 F.3d 1331 (Fed. Cir. 2009). In American Contractors, the Federal Circuit
reversed the COFC’s dismissal for failure to state a claim in a dispute regarding a
security bond guarantee agreement with the Small Business Administration (SBA).
570 F.3d at 13737. The COFC held that the surety had presented no evidence that the
increase in the amount of the bond guaranty had been approved by the SBA before
the surety agreed to the increase, as required by the SBA regulations for guarantee of
surety bonds. [Id. at 1374-75. The contract ride approving the increased bond
guaranty was dated before the date of the SBA approval, but the surety claimed that
it is common practice in the surety industry to “back date” bond increases to match
the date of a contract change order. Id. at 1375. The Federal Circuit held that the
relevant date for determining SBA liability under the regulations was not the bond’s
effective date, which was relied on by the COFC, but instead “the date the surety
‘agrees to or acquiesces in’ a material change to a bond.” Id. at 1376 (quoting
13 C.F.R. § 115.19(e) (2009)). Because “back dating” is not barred by the regulation
in question, the Federal Circuit concluded that “[tJhe mere existence of an earlier
effective date [than the date of SBA approval] thus does not establish a violation of
13 CFR. § 115.19(e).” Id. at 1377. It therefore was improper for the COFC to
dismiss the complaint for failure to state a claim, although the Federal Circuit held
open the possibility that the Government might show on a motion for summary
judgment that the surety violated the regulation, and therefore the terms of the
surety guarantee agreement, by modifying the bond without first obtaining approval
from the SBA. Id.

In Cambridge, the majority decision affirmed the COFC’s dismissal of a claim
against the United States that Diahann Cambridge was owed a further award based
on her role as an informant who provided the Internal Revenue Service (IRS) with
information about tax law violations by a named individual. 558 F.3d 1331, 1332,
1336 (Fed. Cir. 2009). In her complaint, Ms. Cambridge alleged that in September,
1989 she provided the IRS with information that eventually led to the “detection of a
tax violation committed by her former husband, Mr. David E. Pierce, in his
capacity as the owner of Harold’s Chicken Shacks.” Id. at 1333. Subsequently,
Ms. Cambridge filed a Form 211, Application for Reward for Original Information
with the IRS in January 1991 and received two reward payments of $1,131 in
February 1997 and $3,429 in February 1998. Id. In January 2007, however, the IRS
notified Ms. Cambridge that no further reward money would be distributed to her
and that her Application for Reward was considered finalized. Id. Ms. Cambridge
subsequently filed a complaint at the COFC in March 2007 seeking the “balance due”
on her claim for reward based on 26 U.S.C. § 7623, which allows the Secretary of
Treasury to pay a reward to individuals as a result of their help in detecting and
bringing to trial and punishment persons guilty of violating tax laws. Id.

The COFC dismissed the complaint for failure to state a claim, finding that any
contractual obligation that the IRS had was limited to the two reward amounts it had
already provided to Ms. Cambridge and that Ms. Cambridge had failed to specify any
agreement she had with the IRS regarding any additional payments or any actual
balance owed. Cambridge v. United States, No. 07-142T, 2007 WL 1888888, at *2
(Fed. Cl. May 29, 2007). The Federal Circuit affirmed the COFC’s decision, holding
that Ms. Cambridge had failed to meet her burden under Bell Atlantic Corp. v.
Twombly, 550 U.S. 544 (2007), to allege facts “plausibly” showing that the IRS had
negotiated and fixed a specific amount as her reward. Cambridge, 558 F.3d at 1335.
The Court held that Ms. Cambridge’s allegation that, as a result of the information
she had provided, the IRS had recovered additional taxes from her ex-husband failed



2010] 2009 GOVERNMENT CONTRACT DECISIONS 997

I.  BID PROTESTS/ CONTRACT FORMATION

Judicial restraint and deference were the primary themes of the
Federal Circuit’s bid protest decisions in 2009. In all seven of the bid
protest decisions discussed below, the Federal Circuit sided primarily
with the Government, and in three of those decisions the Federal
Circuit reversed (at least in part) the COFC’s decision on the
grounds that the trial court had exceeded the Administrative
Procedure Act’s narrow scope of review. The impact of at least one of
these decisions, Axiom Resource Management, Inc. v. United States,” is
still subject to vigorous debate in recent COFC decisions, as the trial
court attempts to determine whether Axiom should be limited to its
unique facts or whether it signals a new trend of judicial restraint in
the development of the administrative record.

The Federal Circuit’s decisions also provide helpful guidance in
procedural areas. In two cases, Weeks Marine, Inc. v. United States” and
Labatt Food Services, Inc. v. United States,” the Federal Circuit
articulated the standards to be applied to determine whether
a protester has standing,” highlighting the difference between
pre-award and post-award protests. In Weeks Marine, the Federal
Circuit concluded that a protester had standing to file a pre-award
protest challenging the framework of a competition based on a
minimal showing of likely direct harm; the dissent criticized the
majority’s theory of standing, noting that it seemed “the claimed
illegality of the solicitation is itself sufficient to establish injury.””

to state a claim because even if this allegation were correct, it did not suggest that the
IRS agreed to pay a fixed additional award to Ms. Cambridge. Id. Furthermore,
nothing else in the record, including the letters from the IRS suggesting that there
was “a possibility” that she might receive an additional award, “support[ed] the
existence of the required agreement on the part of the government.” /d.

Judge Newman dissented, arguing that the “panel majority depart[ed] from the
statute and its purpose by holding that no reward need be paid to a tax informer
absent a prior express agreement with the IRS to pay a reward and specifying the
amount of reward or how it will be measured.” Id. at 1337 (Newman, J., dissenting).
Judge Newman argued that there was no “controlling distinction” between the facts
presented in Cambridge’s complaint and the facts present in Merrick v. United States,
846 F.2d 725, 726 (Fed. Cir. 1988), and that, “[a]pplying Merrick, an implied-in-fact
contract came into existence at least when a reward payment was made to Ms.
Cambridge, for the IRS acknowledged that she had provided information that
warranted a reward.” Cambridge, 558 F.3d at 1338, 1340.

28. 564 F.3d 1374 (Fed. Cir. 2009).

29. 575 F.3d 1352 (Fed. Cir. 2009).

30. 577 F.3d 1375 (Fed. Cir. 2009).

31. See Weeks Marine, 575 F.3d at 1363 (concluding that a “prospective bidder or
offeror must establish ‘a non-trivial competitive injury which can be redressed by
judicial relief’ to meet the standing requirement”); Labatt, 577 F.3d at 1379 (noting
that “an unsuccessful bidder who alleges harmful error in a government bid contest
in which he has an economic interest has the requisite standing to sue”).

32.  Weeks Marine, 575 F.3d at 1373.
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By contrast, in Labatt, the Federal Circuit reversed the COFC’s
decision on standing in a post-award protest on the grounds that the
protester had demonstrated only a superficial procedural error in the
source selection, but failed to make any “showing of how the
government’s error caused Labatt to suffer disparate treatment or
particularized harm.””

A. Axiom Resource Management, Inc. v. United States

Axiom Resource Management protested the award of a military
health care support services contract to Lockheed Martin Federal
Healthcare, Inc. based on the alleged existence of an unmitigated
organizational conflict of interest (OCI)." After two rounds of
protest before the Government Accountability Office (GAO) and two
rounds of corrective action by the agency, each resulting in award of
the contract to Lockheed, the GAO denied Axiom’s third protest.”
Axiom then protested in the COFC.” After allowing unlimited
supplementation of the administrative record, the COFC found that
the contracting officer (CO) had abused his discretion by awarding
the contract to Lockheed without developing an adequate OCI
mitigation plan.” After further briefing and a request for advice from
the Federal Trade Commission’s Bureau of Competition, the COFC
enjoined the Government from exercising the option years on
Lockheed’s contract.” On appeal, the Federal Circuit reversed the
COFC decision and held that the decision in Esch v. Yeutter,” on
which the COFC had relied, is not the law of the Federal Circuit for
supplementing the administrative record.” The Federal Circuit
further held that the COFC had applied an incorrect standard of
review to the CO’s action—the COFC should have applied the
“arbitrary and capricious” standard of the Administrative Procedure
Act (APA) rather than a “reasonableness” standard."

Before the COFC, Axiom requested to supplement the
administrative record with “legal pleadings filed before the GAO,
declarations of Axiom’s employees, and declarations from

33. Labatt, 577 F.3d at 1380.

34. Axiom Res. Mgmt., Inc. v. United States, 564 F.3d 1374, 1377 (Fed. Cir.
2009).

35. In re Axiom Res. Mgmi, Inc., Comp. Gen. B-298870.3, B-98870.4, July 12, 2007,
2007 CPD § 117, at *3, *8.

36. Axiom, 564 F.3d at 1378.

37. Id.

38. Id.

39. 876 F.2d 976 (D.C. Cir. 1989).

40. Axiom, 564 F.3d at 1381.

41. Id. at 1381-82.
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consultants retained for litigation.””  When the Government
objected, the COFC judge stated that it was her practice “to allow
everybody to put . .. whatever they want to put into the record in trial
and even in an administrative record to supplement.”” The Federal
Circuit explained that “supplementation of the record should be
limited to cases in which ‘the omission of extra-record evidence
precludes effective judicial review.””" The Federal Circuit concluded
that the COFC had erred by allowing supplementation of the record
without first “evaluating whether the record before the agency was
sufficient to permit meaningful judicial review.”” The court further
noted that the exceptions to record supplementation in Esch v. Yeutter
had been based on a law review article written before the Supreme
Court’s decision in Florida Power & Light Co. v. Nuclear Regulatory
Commission” and that even the D.C. Circuit had backed away from
Esch’s broad exceptions in recent years."

On the merits, the Federal Circuit held that the CO had acted
reasonably in determining that the OCI mitigation plan submitted by
Lockheed was sufficient to mitigate the alleged conflicts of interest.”
Moreover, the Federal Circuit concluded that the COFC erred when,
without any evidence of arbitrary or capricious conduct by the CO,
it directed the Government to set aside Lockheed’s contract or
submit to ongoing court monitoring based on the “unenforceability”
of Lockheed’s OCI mitigation plan.”

In the first few months following the Federal Circuit’s decision,
while acknowledging that “Axiom clearly signaled the Federal Circuit’s
adoption of a ‘more restrictive’ view of the permissible scope for
supplementation of the record in a bid protest,”” judges at the COFC
nonetheless have used bid protest decisions to debate the import of
Axiom.” Two decisions have even declared that the COFC “does not
interpret the new guidelines in Axiom to change the trial court’s

42. Id.at 1379.

43. Id.

44. Id. at 1380 (quoting Murakami v. United States, 46 Fed. Cl. 731, 735 (2000),
ajj‘d 398 F.3d 1342 (Fed. Cir. 2005)).

Axiom, 564 F.3d at 1380.

46 470 U.S. 729 (1985).

47. Axiom, 564 F.3d at 1380.

48. Id. at 1383.

49. Id. at 1384.

50. PlanetSpace, Inc. v. United States, No. 09-476 C, 2009 WL 3808619, at *2
(Fed. Cl. Nov. 10, 2009) (quoting Axiom, 564 F.3d at 1380-81); see also Kerr
Contractors, Inc. v. United States, 89 Fed. Cl. 312, 334 (2009); 1-3 Commc’'ns
EOTech, Inc. v. United States, 87 Fed. Cl. 656, 671 (2009) (recognizing and applying
the restrictive standard for sup};lementation adopted by the Axiom panel).

51. L-3 Commc’ns EOTech, 87 Fed. Cl. at 671.
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practice, other than to emphasize restraint and adherence to
precedent.”” Court of Federal Claims opinions also have
distinguished between extra-record evidence that bears on the
reasonableness of the agency’s decision-making and “evidentiary
submissions that go to the prospective relief sought.” The COFC in
those cases admitted evidence related to such issues as the relative
harms of granting injunctive relief and the potential effect of such
relief on national security, “not as a supplement to the administrative
record, but as part of [the COFC’s] record.”!

Similarly, while at least one COFC judge has noted that the viability
of any of the Esch factors “remain[s] unclear” after Axiom,” another
has held that four of the eight Esch factors are still viable after Axiom:

(1) [W]hen the agency action is not adequately explained in the
record before the court; (2) when the agency failed to consider
factors which are relevant to its final decision; (3) when an agency
considered evidence which it failed to include in the record;. ..

(8) in cases where relief is at issue, especially at the preliminary
injunction stage.”

COFC decisions that have applied Axiom outside the context of
remedies have more often than not allowed the requesting parties to
supplement the record, including in the following bid protest
situations: (1) document “should have been included” in the record
because it contained contemporaneous communications between the

52. Totolo/King v. United States, 87 Fed. CI. 680, 693 (2009); RhinoCorps Ltd. v.
United States, 87 Fed. Cl. 261, 273 n.13 (2009); see also Global Computer Enters., Inc.
v. United States, 88 Fed. Cl. 52, 62 (2009) (stating that the COFC’s pre-Axiom
principles for supplementation of the record “remain viable, even after the Federal
Circuit eschewed reliance upon the specific, broad exceptions enunciated by the Esch
court under the circumstances presented in Axiom”).

53.  PlanetSpace, 2009 WL 3808619, at *3; see also AshBritt, Inc. v. United States,
87 Fed. Cl. 344, 366-67 (2009) (“In general, it is appropriate to add evidence
pertaining to prejudice and the factors governing injunctive relief to the record in a
bid protest—not as a supplement to the AR, but as part of this Court’s record.”),
amended by, 87 Fed. Cl. 654 (2009); Totolo/King, 87 Fed. Cl. at 692-93 (discussing why
“the administrative record may be supplemented . . . in cases where relief is at issue,
especially at the preliminary injunction stage”).

54.  PlanetSpace, 2009 WL 3808619, at *3; see also Akal Sec. Inc. v. United States,
87 Fed. Cl. 311, 320 n.8 (2009) (“Because the ‘balance of harms’ prong of the test for
preliminary injunctive relief looks to matters outside the record of award, the court
finds that the ‘omission of extra-record evidence’ would frustrate or preclude
‘effective judicial review.”” (quoting Axiom, 564 F.3d at 1379-80, and Murakami,
46 Fed. CI. at 735)).

55.  PlanetSpace, 2009 WL 3808619, at *7.

56. Totolo/King, 87 Fed. Cl. at 692-93 (citing Esch v. Yeutter, 876 F.2d 976, 991
(D.C. Cir. 1989)) (permitting supplementation of the record with an affidavit from
plaintiff that “provid[ed] evidentiary support . . . for the reasonable inferences drawn
ar71d arguments made from existing record facts”); accord RhinoCorps, 87 Fed. Cl. at
273 n.13.
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agency and the protester;” (2) material was necessary to correct
“erroneous and misleading” information in the record;”
(3) documents necessary to provide the court a complete
understanding of the “multitude of issues” and “enormous amount of
information” presented by the parties;” (4) post-protest affidavit
explaining the agency’s intent when using a specific phrase in its
evaluation was “necessary to ensure ‘meaningful’ and ‘effective’
judicial review” because “[t]he record without the affidavit does not
explicitly reflect the answer to this question” of the agency’s intent;"
and (5) documents in question were explicitly referenced in the
agency’s source selection analysis."

The COFC will likely continue to grapple with the effect of Axiom
on the scope of the administrative record following an initial protest
filed at the GAO. The court’s rules state that “core documents
relevant to a protest case may include, as appropriate . . . the record of
any previous administrative or judicial proceeding relating to the
procurement, including the record of any other protest of the
procurement.”” Some COFC decisions appear to interpret this
permissive rule to mean that the COFC must include the entire record
before the GAO in the COFC administrative record rather than the
limited GAO documents that the Competition in Contracting Act
requires.” In general, COFC decisions have reconciled Axiom with

57. Kerr Contractors, Inc. v. United States, 89 Fed. Cl. 312, 335 (2009).

58. AshBritt, Inc. v. United States, 87 Fed. Cl. 344, 366 (2009), amended by,
87 Fed. Cl. 654 (2009).

59. Global Computer Enters., Inc. v. United States, 88 Fed. Cl. 52, 62—-63 (2009).

60. Academy Facilities Mgmt. v. United States, 87 Fed. Cl. 441, 455 (2009).

61. Bannum, Inc. v. United States, 89 Fed. Cl. 184, 189 (2009). The COFC also
has refused to supplement the administrative record in other circumstances, such as
(1) when photographs were not before the agency during its decision-making and a
declaration was duplicative of information in the record or irrelevant to the issue at
hand, Kerr Contractors, 89 Fed. Cl. at 335; (2) when a declaration merely offered the
Contracting Officer’s opinion on what the court viewed as a legal issue, AshBritt,
87 Fed. Cl. at 366; and (3) when declarations and exhibits related to test scores the
court had determined were the result of improper testing procedures and post-hoc
declaration of fact and argument was not before the agency during its decision-
making, L-3 Commc’ns EOTech, Inc. v. United States, 87 Fed. Cl. 656, 672 (2009)
(noting that the existing record “adequately describes the issues in controversy and
the decision-making of the Army”).

62. Crt.FED. CL.R,, App. C, 1 22(u) (emphasis added).

63. See, e.g., Bannum, 89 Fed. Cl. at 188 (“[T]he purpose of the rule . . . is to
ensure that the Court at least has benefit of the same record that was before the
GAO. Materials considered by the GAO should, therefore, also be part of the record
reviewed by this Court.” (emphasis added)); Holloway & Co. v. United States, 87 Fed.
Cl. 381, 391 (2009) (“Each of the documents proffered by Holloway relates to the
protests before GAO and falls into this category [of Appendix C, 1 22(u)]. By rule,
the record therefore should include these materials.” (emphasis added)); DataPath, Inc.
v. United States, 87 Fed. Cl. 162, 166 n.3 (2009) (“The Axiom panel also may have
misunderstood that the trial court did not ‘supplement’ the Administrative Record,
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the court’s rules to conclude that material included in the record
before the GAO also should be included in the administrative record
at the COFC." At least one COFC decision disagrees with this
premise, although the language is contained in dicta.” In another
example, the COFC deemed a post-award declaration to be part of
the administrative record because it was included in the record for
another protest of the same procurement before the GAO, yet cited
Axiom to explain why the court gave no weight to the declaration,
which was not supported by the pre-award record.”

B. Weeks Marine, Inc. v. United States

Weeks Marine, Inc., a dredging contractor, filed a pre-award bid
protest in the COFC challenging the Army Corps of Engineers’
(the Corps) decision to solicit proposals for regional maintenance
dredging and shore protection projects using multiple award,
indefinite delivery/indefinite quantity (IDIQ) task order contracts,
rather than sealed bidding procedures.” The COFC granted Weeks’s
motion for judgment on the administrative record, ruling that the
Corps’ solicitation violated 10 U.S.C. § 2304 (a) (2), which provides
that sealed bidding must be used when an agency plans to award a
contract based solely on price and price-related factors, and finding
that the Corps lacked a rational basis for departing from its
traditional district-by-district procurement strategy, in which

because [Rules of the United States Court of Federal Claims] Appendix C, T 22(u)
provides that declarations filed in a prior protest before the General Accountability
Office [sic] are part of the Administrative Record.” (emphasis added)); Red River
Holdings, LLC v. United States, 87 Fed. Cl. 768, 788 n.28 (noting that the COFC’s
rules “provide[] that declarations filed in a prior GAO protest are part of the
[Administrative Record]” (citing DataPath, Inc. v. United States, 87 Fed. Cl. 162, 166
(2009) (emphasis added)). See 31 U.S.C. § 3556 (for protests filed at the COFC after
a GAO protest, the initial agency report, any reports to Congress and any decision or
recommendation by GAO “shall be considered to be part of the agency record
subject to review.”).

64. See Holloway, 87 Fed. Cl. at 391-92 (acknowledging Axiom in a decision
granting motion to supplement the COFC record with material included in record
before the GAO); Bannum, 89 Fed. Cl. at 189 (“The Federal Circuit’s recent decision
in Axiom, does not undermine the Court’s rules for determining the content of the
administration record.”); see also Acad. Facilities Mgmt. v. United States, 87 Fed. Cl.
441, 454-55 (2009) (noting that under Holloway, a post-hoc affidavit by the Source
Selection Authority that was part of the record before the GAO would be admitted
into the record at the COFC).

65. See RhinoCorps Ltd. Co. v. United States, 87 Fed. Cl. 261, 276 n.18 (2009)
(disagreeing with Holloway and stating that documents generated after the agency
decision and in the course of an administrative protest may be cited “as admissions
or inconsistent positions” but cannot supplement the administrative record before
the COFC).

66. Red River Holdings, 87 Fed. Cl. at 787-88.

67. Weeks Marine, Inc. v. United States, 575 F.3d 1352, 1354-55 (Fed. Cir. 2009).
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individual dredging efforts were sourced locally through sealed
bidding.” On appeal, the Federal Circuit reversed the trial court,
holding that the solicitation for the regional multiple award contracts
did call for evaluation of non-price factors, and that the solicitation
was rationally designed to address several of the Corps’ goals.”

Weeks Marine is notable for two reasons. First, it clearly articulates
the Circuit’s standard for establishing standing in a pre-award protest
challenging the terms of a solicitation, and clarifies the previously
implicit distinction between the types of harm a plaintiff must
demonstrate in a pre-award versus a post-award protest. Second,
in reversing the COFC’s decision, the Weeks Marine reiterates the
recent emphasis on judicial restraint, which was also emphasized in
the Axiom and Alabama Aircraft Industries decisions this year.

The court recognized that it had not previously articulated the
standard that should be applied in a pre-award protest to determine
whether a prospective offeror has an economic interest, and
therefore prejudice, sufficient to establish standing to challenge a
solicitation.” Under 28 U.S.C. § 1491(b) (1), standing “is limited to
actual or prospective bidders or offerors whose direct economic
interest would be affected by the award of the contract or by the
failure to award the contract.”” On appeal, the Corps argued that
Weeks failed to demonstrate prejudice or harm arising from the
Corps’ solicitation, and that any potential injury would be speculative
and shared by all bidders.” The Corps drew upon the standard for
establishing standing in post-award bid protests, in which “[t]o establish
prejudice, the protester must show that there was a ‘substantial
chance’ it would have received the contract award but for the alleged
error in the procurement process.”” Weeks, in contrast, argued that
it would suffer prejudice from competing in a “discretionary,
subjective and essentially unreviewable process,” and that its
long-term marketing strategy was based upon sealed bidding.”

The court observed that “[i]ln such a case [i.e., a pre-award
protest], it is difficult for a prospective bidder/offeror to make the
showing of prejudice that we have required in post-award bid protest

68. Weeks Marine, Inc. v. United States, 79 Fed. CI. 22, 29-30 (2007).

69. Weeks Marine, 575 F.3d at 1364.

70. Id. at 1361.

71. Id. at 1359 (quoting Am. Fed’n of Gov’t Employees v. United States, 258 F.3d
1294, 1302 (Fed. Cir. 2001)).

72. Id. at 1360.

73. Id. (quoting Info Tech. & Applications Corp. v. United States, 316 F.3d 1312,
1319 (Fed. Cir. 2003)).

74. Id.
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cases” because “there is no factual foundation for a ‘but for’
prejudice analysis.”” The COFC had applied a standard that had
previously been articulated in WinStar Communications, Inc. v. United
States,” in which standing is established by alleging “a non-trivial
competitive injury which can be redressed by judicial relief.””
The Federal Circuit determined that this standard “strikes the
appropriate balance” between § 1491(b)(1)’s “interested party”
requirements and Article III standing requirements, and agreed that
it is the appropriate standard to apply in a pre-award challenge to an
agency’s solicitation.” The court subsequently determined that
Weeks had standing because it had alleged a facial defect in the
solicitation that would materially affect how Weeks would be required
to do business with the Corps for the duration of the IDIQ contract.”

The court then turned to the merits of Weeks’s claim, focusing on
whether the Corps established a rational basis for structuring its
procurement. The COFC had sustained Weeks’s protest on the basis
that the agency’s Acquisition Plan failed to establish a rational basis
for departing from traditional sealed bidding procedures and relying
instead on negotiated task order awards that would purportedly focus
on non-price factors, in addition to price.” Among other findings,
the COFC determined that it was unlikely that the Corps intended to
make task order awards based on non-price factors, because its
non-price factors appeared to focus largely on matters for which a
responsibility determination under Federal Acquisition Regulation
(FAR) § 9.104 would suffice instead.” The Corps therefore would be
required to wuse traditional sealed bidding procedures under
10 US.C. § 2304.® Moreover, the court was not persuaded by

75. Id.

76. 41 Fed. Cl. 748 (1998).

77. Weeks Marine, 575 F.3d at 1361.

78. Id. at 1362.

79. In a dissenting opinion, Judge Dyk disagreed that Weeks had standing,
noting that “Weeks Marine made no allegations of injury in its complaint and
appears to have filed no affidavits or declarations providing a basis for finding that
the solicitation was likely to cause injury.” [Id. at 1371-72 (Dyk, J., dissenting).
The dissent noted that “[t]he majority’s theory [of standing] appears to be that the
claimed illegality of the solicitation is itself sufficient to establish injury,” but that this
was not sufficient to demonstrate Article III standing. Id. at 1373-74 (citing Allen v.
Wright, 468 U.S. 737, 754 (1984)) (“[A]n asserted right to have the Government act
in accordance with law is not sufficient, standing alone, to confer jurisdiction on a
federal court.”). Instead, the dissent would have required a showing that Weeks’s
“direct economic interests have been adversely affected” to qualify as an “interested
party” that had standing to protest. Id. at 1375-76.

80. Weeks Marine, Inc. v. United States, 79 Fed. Cl. 22, 28-34 (2007).

81. Id.at 30.

82. Id.



2010] 2009 GOVERNMENT CONTRACT DECISIONS 1005

additional justifications identified in the Acquisition Plan—including
a reduced procurement cycle, reduced administrative costs, reduced
need for emergency contracting, and eliminating inter-district
competition for limited resources.” The court generally concluded
that the Acquisition Plan and other sparse record documentation
failed to sufficiently justify the planned change to a regional,
negotiated task order contract because the court did not believe that
the benefits the agency anticipated from the changed strategy were
material.”

On appeal, the Corps noted that the solicitation on its face called
for the evaluation of non-price factors including technical merit, past
performance, and small business concerns, and therefore properly
qualified as a permissible negotiated procurement, not a sealed
bidding procedure.” It further pointed out “that ‘past performance
is considered significantly more important than price,” and that
‘all evaluation factors, when combined, are significantly more
important than price.””™ On that basis, the Federal Circuit agreed
that the solicitation did not violate 10 U.S.C. § 2304, and that it was
not a sealed bid.” Thus, the court determined that the issue was
“whether the Government established a rational basis for the
structuring of the procurement.”™

As for the merits of the Corps’ decision to change its acquisition
strategy, the Corps argued that the COFC erred in concluding that
the benefits the Corps expected to derive from the change in
procurement strategy did not constitute a rational basis for making
that change, and that there were seven specific benefits that the
agency anticipated, including the ability to:

(1) pick more qualified contractors because [the Corps] will be
able to rely on factors other than price; (2) reduce procurement
time; (3) lower administrative costs by an estimated $1.45 million
in the next two years; (4) reduce or eliminate the need for
emergency procurements; (5) have greater coordination between
individual districts of the South Atlantic Division; (6) facilitate the
use of small businesses; and (7) promote national security through
more timely execution of dredging near military bases.”

83. Id. at 32-34.

84. Id. at 34.

85. Weeks Marine, Inc. v. United States, 575 F.3d 1352, 1364 (Fed. Cir. 2009).
86. Id.

87. Id.

88. Id.

89. Id. at 1364-65.
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Citing CHE Consulting, Inc. v. United States,” the Federal Circuit
explained that when an agency identifies concerns or reasons for a
procurement strategy in the administrative record and those
concerns provide a rational basis for the procurement decision, the
agency need not provide additional evidence that supports those
concerns.” Applying that rule here, the Federal Circuit determined
that the Corps had provided “seven specific reasons for its
procurement action, each of which represents a legitimate
procurement objective.”™  Although the Corps did not provide
empirical evidence showing how each of these goals would bear out,
it did identify the “reasons for its procurement decision and the
thinking behind those reasons,” which provided a sufficient rational
basis for that decision.”

Ultimately, the Federal Circuit concluded that if it were to find that
the agency lacked a rational basis for its decision, it “would be
second-guessing the Corps’s action. That is something we are not
permitted to do.”™ It quoted its earlier statement in Honeywell, Inc. v.
United States,” that “[i]f the court finds a reasonable basis for the
agency’s action, the court should stay its hand even though it might,
as an original proposition, have reached a different conclusion as to
the proper administration and application of the procurement
regulations.”

C. Alabama Aircraft Industries, Inc. v. United States

Alabama Aircraft Industries, Inc. (“AAII”) protested the Air Force’s
award of a multi-billion dollar contract to the Boeing Company for
long-term maintenance (five-year base period, plus five one-year
options) of the KGC-135 aerial refueling tanker aircraft fleet.”
After the COFC sustained AAII’s protest, the Federal Circuit reversed,
concluding that the COFC’s ruling effectively “introduce[d] new
requirements outside the scope of the RFP” and exceeded the scope
of the trial court’s review.”

90. 552 F.3d 1351 (Fed. Cir. 2008).

91. Id.at1354.

92. Id.

93. Id.

94. Id.at1371.

95. 870 F.2d 644 (Fed. Cir. 1989).

96. Weeks Marine, 575 F.3d at 1371 (quoting Honeywell, 870 F.2d at 648).

97. Ala. Aircraft Indus., Inc. v. United States, 586 F.3d 1372, 1373-74 (Fed. Cir.
2009).

98. Id.at1376.
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AAII had previously protested the award at the GAO in 2007,
at which time the GAO sustained the protest on the sole ground
that the record was insufficient for the GAO to determine
the reasonableness of the Air Force’s price realism analysis.”
GAO signaled concerns with Boeing’s proposed labor hour
reductions in light of the fact that the KC-135 fleet would continue to
age during the life of the contract.” Following the protest, the Air
Force reevaluated the realism of the offerors’ proposed prices and
documented factors supporting its conclusion that proposed prices
were realistic and reasonable."” The Air Force “noted that because
aging aircraft issues were not predictable with any certainty, the RFP
instructed offerors to base their proposals on a three-tier work
package” included in the RFP, and also “provided for the [Air Force]
to negotiate new work packages as might be needed in future
years.”™ The Air Force thus concluded that it was not required to
consider aging-aircraft issues in its price realism analysis."” The Air
Force affirmed the award to Boeing, and AAII protested to the GAO
again, but, in light of the Air Force’s rationale for its price realism
analysis, the GAO denied the second protest."”

AAII subsequently protested the award at the COFC, which granted
AAIl’s request for injunctive relief.'” The COFC found the Air
Force’s price realism analysis to be arbitrary and capricious because it
sought “to sidestep the aging-fleet issue.”™ The COFC concluded
that the solicitation did not “explicitly” or adequately address aging-
aircraft issues, as the Air Force contended, and that the Air Force
therefore should have considered aging-aircraft issues in conjunction
with its price realism analysis."” The Air Force and Boeing appealed
the COFC’s decision."

On appeal, the Federal Circuit reversed the COFC.”™ Noting that
the central concern in the COFC’s decision was “the issue of aging
aircraft,” the Federal Circuit agreed with the COFC “that the issue of
aging aircraft was not explicitly addressed in the Air Force’s RFP.”""

109

99. Id.at1374.

100. 1d.
101. Id.
102. Id.
103. Id.
104. 1d

105. Ala. Aircraft Indus., Inc. v. United States, 83 Fed. Cl. 666, 703 (2008), rev’d
586 F.3d 1372 (Fed. Cir. 2009).

106. Id. at 700.

107. Id.

108. Ala. Aircraft, 586 F.3d at 1374.

109. Seeid. at 1376 (vacating the injunction against the Boeing contract).

110. [Id. at 1375.
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However, the Federal Circuit noted that due to the unpredictability
of aging-aircraft impacts on maintenance requirements, the agency
had elected to require the offerors instead to propose prices for
specific work packages:
The agency decided to handle the uncertainties associated with the
maintenance of aging aircraft by requiring offerors to base their
proposals on a work package that included three elements. ..
[and] [t]he RFP explained to offerors exactly how their price
proposals would be evaluated based on their prices for these
various elements of the work package. The agency believed that
this comprehensive framework, along with the periodic
adjustments to the work package contemplated by the RFP, was the
best way to account for the uncertain impact of aging aircraft."
Although the Air Force determined that this was the best approach,
the Federal Circuit stated that “[t]he trial court thought otherwise”
because the COFC found “that the RFP should have explicitly
addressed the problem of aging aircraft.””” As a result of that
finding, the COFC “attempt[ed] to rewrite the RFP to account for the
impact of aging aircraft in the manner the court preferred [and]
went beyond the scope of the court’s review . ...”"" As a result, the
COFC’s decision “amounted to an impermissible substitution of the
court’s judgment for the agency’s with regard to how the contract
work should be designed.”""

Ultimately, the Federal Circuit determined that the Air Force had
considered the aging-aircraft issue, “but because the impact on future
requirements was unknown, it decided the best approach was to
provide all offerors with the three-tier work package on which to base
their proposals.””” Since it was within the agency’s discretion to
organize its competition in that fashion, the Air Force’s subsequent
price realism analysis based on the announced work packages was not
arbitrary and capricious. "

D. Labatt Food Service, Inc. v. United States

The Labatt decision provides further guidance regarding standing
in post-award protests and, in particular, clarifies the notion that not
all violations of procurement law or regulation during a competition
result in prejudicial error justifying a protest. Labatt Food Service,

111. Id.
112. Id.
113. Id. at 1376.
114. Id.
115. Id.

116. Id.
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Inc. protested the Defense Logistics Agency’s (DLA) award of a
contract to provide food distributor services for military facilities."”
Labatt’s final proposal revision was not considered for award because
it was submitted late and by email, a prohibited means of
transmission.”* The solicitation required all proposal modifications
or revisions to be submitted in hard copy or via facsimile."” After
reviewing initial proposals, DLA sent an email to all offerors opening
discussions and requesting additional information and, despite the
solicitation’s restriction, all three offerors responded to that request
by email.”™ DLA subsequently made an award, but following a
successful GAO protest (filed by Labatt) it took corrective action and
solicited revised proposals.121 Again, all three offerors submitted
revisions by email.”™  Labatt again protested with the GAO,
challenging a changed solicitation requirement, which spurred the
government to request revised proposals.” Although the
government specifically requested that the final round of proposal
revisions be submitted in hard copy via Federal Express by a 2:00 p.m.
deadline, Labatt submitted its revision by email more than two hours
late.”™ The other two offerors timely submitted their revisions via
Federal Express.” Labatt’s proposal revision was not considered for
award because it had been untimely submitted via email."

The COFC granted Labatt’s request for permanent injunctive
relief, finding that the DLA had previously relied upon email
transmissions in violation of the terms of the solicitation, and that by
deviating from the solicitation’s scheme the agency had “violate[d]
the fundamental fairness of the procurement process.”” The COFC
acknowledged that Labatt’s late submission would typically render its
proposal unawardable and preclude Labatt from establishing
standing.128 The court, however, relied on the Federal Circuit’s
decision in Impresa Construzioni Geom. Domenico Garufi v. United States™

117. Labatt Food Serv., Inc. v. United States, 577 F.3d 1375, 1377 (Fed. Cir. 2009).
118. Id. at 1878.

119. Id. at 1377.

120. Id.

121. Id. at 1377-78.

122. Id. at 1878.

123. Id.
124. 1Id.
125. Id.
126. Id

127. Labatt Food Serv., Inc. v. United States, 84 Fed. Cl. 50, 60, 66 (2008), rev’d,
577 F.3d 1375 (Fed. Cir. 2009).

128. Id. at 62.

129. 238 F.3d 1324, 1339-40 (Fed. Cir. 2001) (granting injunctive relief because
the Government made an arbitrary and capricious responsibility determination
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to conclude that the DLA’s earlier use of email transmissions meant
that the entire competition was “fatally flawed” and should be
“rebid,” at which time the court determined that Labatt would have a
substantial chance of winning the competition.” On appeal,
the Federal Circuit reversed the COFC’s decision and concluded that
the protester lacked standing because it failed to demonstrate any
prejudicial error and submitted a late proposal revision.”” The COFC
found that “because the three offerors improperly submitted the first
round proposal revisions via e-mail, all proposals had been effectively
withdrawn at that time and therefore eliminated from the
competition.””” The Federal Circuit disagreed with this rationale and
the COFC’s reliance on Garufi: “The critical difference between
Garufi and the present case is not the existence of error on the part
of the government, but the allegation of an error that, taken as true,
would be prejudicial to the complaining party’s attempt to procure
the contract.””™ The court stressed that the existence of errors or
mistakes in the procurement process, alone, does not “nullify the
contest” and require that the procuring agency “begin anew” for the
protester.”  Instead, the error must result in some form of
particularized ~prejudice in order to establish standing."”
Furthermore, the court warned that a party’s economic interest in
the procurement or the potential to win a contract in a new
competition—the hallmarks of “interested party” status—is separate
from any assessment of whether a party has standing:
Here, however, there is no showing of how the government’s error
caused Labatt to suffer disparate treatment or particularized harm.
Instead, Labatt tautologically argues that it was harmed by the
method of transmission error because it would have a substantial
chance of receiving the contract award in a rebid. By conflating
the standing requirements of prejudicial error and economic
interest, Labatt would create a rule that, to an unsuccessful but
economically interested offeror in a bid protest, any error is
harmful. Under this radical formulation there would be no such
thing as an error non-prejudicial to an economically interested
offeror in a bid contest. We decline to adopt such a rule. Instead,
we reiterate the established law in this circuit that non-prejudicial

regarding the winning bidder’s record of integrity and business ethics), rev’d,
531 F.3d 1367 (Fed. Cir. 2008).

130. Labatt, 84 Fed. Cl. at 61-62.

131. Labatt, 577 F.3d at 1380-8]1.

132. Id.at 1379.

133. Id.

134. Id. at 1380.

135. Id.
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errors in a bid process do not automatically invalidate a
procurement.mﬁ

Here, the Federal Circuit concluded that Labatt had failed to show
that the government’s improper acceptance of emails interfered with
Labatt’s ability to win the contract award because there was no
connection between Labatt’s late filing and the error in the
government’s method of transmission.”” Labatt’s late submission, on
the other hand, disqualified it from the competition.138 Referring to
what is commonly called the “late is late rule,” the court noted that,
in order to avoid the potential for abuse, “submission deadlines are
strictly enforced across the board.”™ Labatt’s late proposal revision
was “tantamount to no proposal at all,” and therefore Labatt could
not demonstrate that it had a “substantial chance” of award and had
“no more standing to sue than the proverbial man on the street.”"

1

E. Tyler Construction Group v. United States'

Tyler Construction Group filed a pre-award protest in the COFC
challenging the United States Army Corps of Engineers’ use of a
multiple award, IDIQ contract for design and construction of various
types of military facilities in the Southeastern United States."™
Tyler complained that the Corps was not permitted to use an IDIQ
contract to procure construction services and that the bundled
procurement overstated the agency’s requirements and violated the
Small Business Act.” The COFC granted the Government’s motion
for judgment on the administrative record, and the Federal Circuit
affirmed that decision.””  The Federal Circuit’s decision was
consistent with others in which broad discretion is afforded to agency
officials to shape the nature and scope of a procurement to best meet
the Government’s requirements, so long as the procurement
procedures do not violate a statute or regulation and there is an
adequate justification for the agency’s action.™

136. Id.

137. Id. at 1380-81.

138. [Id.at 1381.

139. Id.

140. Id.

141. 570 F.3d 1329 (Fed. Cir. 2009).

142. Tyler Const. Group v. United States, 83 Fed. Cl. 94, 95 (2008), aff'd, 570 F.3d
1329 (Fed. Cir. 2009).

143. Id. at 96.

144.  Tyler Constr., 570 F.3d 1329, 1331, 1336 (Fed. Cir. 2009).

145. See id. at 1334 (noting decisions in E.-W. Bliss Co. v. United States, 77 F.3d
445, 449 (Fed. Cir. 1996), and Lockheed Missiles & Space Co. v. Bentsen, 4 F.3d 955,
958 (Fed. Cir. 1993), both of which recognize the advantages of allowing federal
procurement entities broad discretion in procurement procedures).
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The FAR provisions in subpart 16.5 that address IDIQ contracts
state that IDIQ vehicles “may be used to acquire supplies and/or
services when the exact times and/or exact quantities of future
deliveries are not known at the time of contract award.” IDIQ
contracts may be appropriate “when the Government cannot
predetermine, above a specified minimum, the precise quantities of
supplies or services that the Government will require during the
contract period.”"

Tyler argued on appeal that the FAR does not permit an IDIQ
contract vehicle to be used for large-scale building construction
services because “services,” as used in FAR subpart 16.5, does not
specifically include “construction” services. " Tyler noted that other
provisions in the FAR refer to “services,” followed immediately by the
reference “(including construction),” but that the omission of the
“(including construction)” reference in FAR subpart 16.5 meant that
construction services were not intended to be procured using an
IDIQ contract."” The court disagreed with this construction, noting
that other references to services in the FAR are sometimes
accompanied by an opposite “(excluding construction)” exception.'”
Instead, the court noted that “the proper inquiry is not whether the
FAR authorizes the use of IDIQ contracts for a procurement of
construction, but whether there is any statutory or regulatory
provision that precludes such use.””

Here, the court agreed with the COFC “that the Corps’ use of IDIQ
contracts to effect this procurement of military housing ‘represents
the sort of innovation envisioned by [FAR 1.102] and, with its
identification of both a contract dollar value and a general scope of
work, constitutes a permissible exercise of IDIQ contracting
authority.””™ The court noted that the Corps had undertaken a
thorough pre-solicitation research effort and that it reasonably
determined that the use of IDIQ contracts “was the most appropriate

146.  Tyler Constr., 570 F.3d at 1332 (quoting 48 C.F.R. § 16.501-2(a) (2009)).

147. Id. at 1332-33 (quoting 48 C.F.R. § 16.504(b) (2009)).

148. Id.at 1331.

149. Id.

150. [Id.at 1333.

151. [Id. (citing 48 C.F.R. § 1.102(d) (2009)) (“In exercising initiative, Government
members of the Acquisition Team may assume if a specific strategy, practice, policy
or procedure is in the best interests of the Government and is not addressed in the
FAR nor prohibited by law (statute or case law), Executive order or other regulation,
that the strategy, practice, policy or procedure is a permissible exercise of
authority.”).

152.  Id. (quoting Tyler Constr. Group v. United States, 83 Fed. Cl. 94, 99 (2008)).
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method of proceeding and therefore best served the interests of the
United States.”"”

Tyler also argued that the Corps “violated statutory and regulatory
provisions designed to aid and protect small businesses,” pointing
primarily to the anti-bundling provisions of the Small Business Act."
Tyler complained that the Corps’ combination of multiple
construction efforts under the single umbrella contract resulted in a
procurement whose dollar amount was beyond the financial capacity
of small business firms that could have competed for individual
construction efforts of a smaller size.” The Federal Circuit
disagreed, noting that the Small Business Act “does not prohibit all
bundling of contract requirements, but only ‘unnecessary and
unjustified bundling.””™ The court held that the Corps reasonably
concluded that “successfully meeting the Army’s goals in construction
costs and time would require a departure from the Corps’ traditional
‘one project at a time’ approach in favor of an acquisition strategy
that maximized economies of scale.””” On that record, the court
concluded that the Corps’ selection of the IDIQ vehicle was
reasonable and did not constitute an unnecessary bundling.”™
Furthermore, the court pointed out that the Corps had included
small business subcontracting requirements in its acquisition strategy
to ensure that opportunities would be available for small business
construction companies, and therefore “endeavored, as far as
practicable, to comply with the statutory and regulatory requirements
and policies for small business participation in government

159
procurement.””

0

F. Centech Group, Inc. v. United States'

The Centech Group, Inc. was previously awarded a small business
set-aside contract by the Air Force to perform advisory services, but
during a GAO protest the Air Force learned that Centech failed to
comply with the solicitation’s Limitation on Subcontracting (LOS)
clause.” When the Air Force undertook corrective action, Centech
filed a bid protest in the COFC claiming that the Air Force’s

153. Id.at 1334.

154. Id. (citing 15 U.S.C. § 631(j) (3) (2006)).

155. Id.

156. Id. at 1335 (citing 15 U.S.C. § 631(j) (3) (1997)).
157. Id. (quoting Tyler Constr., 83 Fed. Cl. at 103 (2008)).
158. Id. at 1336.

159. Id.

160. 554 F.3d 1029 (Fed. Cir. 2009).

161. Id.at 1031-35.



1014 AMERICAN UNIVERSITY LAW REVIEW [Vol. 59:991

corrective action was improper.” The COFC denied Centech’s
request for injunctive relief,” and the Federal Circuit affirmed the
decision."

The primary issue in the protest involved the proper interpretation
and application of the LOS clause at FAR 52.219-14, implemented
pursuant to the Small Business Act.'”  Under the LOS clause,
an offeror must agree that at least fifty percent of its personnel costs
under the contract will be based upon work of the small business
prime contractor’s own employees.” The solicitation incorporated
the LOS clause by reference, but the Air Force informed offerors that
it would interpret the LOS clause in accordance with an Air Force
Policy Memorandum that stated:

[W]ithin [Air Force Material Command], we interpret the clause at
52.219-14 to mean that the minimum amounts of work can be
performed by the collective efforts of either small business
members of a formal joint venture or a small business prime
contractor together with the first tier small business
subcontractor(s) . . . S
Essentially, the memo stated that the Air Force interpreted the LOS
clause to mean that a small business prime contractor could
aggregate the small business costs between itself and its first-tier small
business subcontractors to satisfy the LOS requirement.'

Centech relied on this Policy Memorandum and proposed to incur
43.2 percent of the total cost of the contract using its own employees,
and to combine those efforts with other small business subcontractors
to exceed the fifty percent LOS requirement."” Following award to
Centech, another offeror, Tybrin, protested at GAO and argued that
Centech’s proposal failed to comply with the LOS requirements."™
GAO sought the views of the Small Business Administration (SBA),
and the SBA took the position that, in accordance with 15 U.S.C.
§ 644(o) (1) (A) and SBA regulation 13 C.F.R. § 125.6(a) (1), “a small
business receiving a set-aside contract must agree to meet by itself the
requirements of the LOS clause,” thus invalidating the Air Force’s

162. Id. at 1035-36.

163. Centech Group, Inc. v. United States, 79 Fed. Cl. 562, 577 (2007), aff’d,
554 F.3d 1029 (Fed. Cir. 2009).

164. Centech, 554 F.3d at 1040.

165. Id. at 1031.

166. Id. (citing 48 C.F.R. § 52.219-14 (2008)).

167. Id. at 1032.

168. Id.

169. Id.

170. Id.
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Policy Memorandum.”' The Air Force subsequently rescinded its
Policy Memorandum and elected to take corrective action to
reconsider whether Centech met the LOS requirements, and GAO
dismissed the protest as moot.”” Centech later notified the
contracting officer by mail that, although its initial proposal was
consistent with the Policy Memorandum and stated that Centech’s
own employees would only account for 43.5% of the effort, Centech
had already performed more than 51% of the work, itself, and would
continue to do so; Centech submitted revised cost models to reflect
that prospective change.™ Nevertheless, the contracting officer
determined that Centech’s proposal, on its face, failed to comply with
the LOS requirement, rendering Centech ineligible for contract
award.””  Centech appealed that decision, contending that the
contracting officer was required to consider Centech’s additional
information regarding its ability to self-perform more than 51% of
the contract work.” The Air Force referred the matter of Centech’s
“responsibility” to the SBA, and Centech subsequently provided
additional documentation to the SBA, including narratives,
a compliance matrix, and spreadsheets that showed Centech had
changed its previously proposed mix of prime and subcontractor
labor costs.'”” Based on this additional information, the SBA
informed the contracting officer that the SBA concluded Centech
would comply with the LOS clause and that the SBA found Centech to
be responsible."”

Based on the SBA’s conclusions, the Air Force reinstated the
contract award to Centech, prompting another protest from Tybrin
claiming that the Air Force should have found Centech’s proposal
unacceptable based on its failure to comply with the LOS clause.”™
GAO sustained Tybrin’s protest.” Although GAO noted that the
issue of small business “responsibility” is generally a matter for the
SBA, where a proposal on its face leads an agency to conclude that an
offeror has not agreed to comply with the LOS clause, the matter is

171. Id. at 1033 (citing 15 US.C § 644(0)(1)(A) (2006) and 13 CFR.
§1725.6(a)(1) (2009)).
172. Id.

173. Id.
174. Id.
175. Id.

176. Id. at 1033-34.

177. Id. at 1034.

178. Id.

179. Id. (citing Tybrin Corp., Comp. Gen. B-298364.6, Mar. 13, 2007, 2007 CPD
51.
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one of the proposal’s “acceptability,” not one of “responsibility.
Based on the Air Force’s conclusion that Centech did not comply
with the LOS, GAO concluded that the Air Force should have found
Centech’s proposal to be unacceptable for award and recommended
that the Air Force reopen discussions and solicit revised proposals,
which it did."

Centech protested the Air Force’s corrective action to the COFC,
seeking reinstatement of its award and declaratory relief that the
Air Force’s decision to follow GAO’s recommendation for corrective
action was arbitrary and capricious.™ Centech argued that the issue
of LOS compliance was not one of “acceptability” that should have
been evaluated as a condition of award, but instead whether
Centech’s performance actually complied with the LOS contract
clause should have been examined as a matter of post-award contract
administration."™ The COFC declined Centech’s request for relief,
noting that Centech’s proposal, on its face, did not comply with
15 U.S.C. § 644(0)."™ The COFC also concluded that the LOS clause
was a material solicitation requirement, and Centech’s failure to
comply with that term rendered its proposal unacceptable.'™

The Federal Circuit agreed, holding that a “subcontracting
limitation, including the LOS clause, is a material RFP term and a
condition of a solicitation to which the offeror must agree in its
proposal.”™  The court determined that compliance is material
“because the mix of prime-subcontractor labor affects cost
evaluation.”™ Centech argued that even if the LOS was a material
requirement, its proposal was not facially non-compliant with the
LOS because Centech only proposed to self-perform less than 50% of
the effort based on its reliance on the Air Force’s Policy
Memorandum.™ The Federal Circuit was not persuaded by that tack,
because even if Centech had relied on the Policy Memorandum,
“[tIhe Air Force Material Command could not, through the Policy

180. Centech Group, Inc., 554 F.3d at 1034 (quoting Tybrin Corp., Comp. Gen.
B-298364.6, at 5).

181. [d.at 1035 (quoting Tybrin Corp., Comp. Gen. B-298364.6, at 7).

182. Id.
183. Id. at 1036.
184. Id. (citing 15 U.S.C. § 644 (o) (2006)).

185. Id.
186. Id. at 1038.
187. Id.

188. Id.
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Memorandum, alter the requirements of the LOS clause, which was
mandated by statute and regulation.”"™

The court recognized that acquisition regulations state that when a
contracting officer determines that a small business cannot meet the
LOS requirements, that finding “shall be treated as an element of
responsibility and shall be subject to the [SBA’s Certificate of
Competency] process.”” However, the court found that those
regulations did not apply here because Centech’s acceptability did
not turn on whether it could comply with the LOS (which would have
been an issue for the SBA), but rather whether its proposal stated
that it would comply with the LOS.” The court concluded that the
latter issue was properly within the contracting officer’s discretion,
and that it was clear from the face of Centech’s proposal that it had
not proposed to meet the 50% requirement."”

3

G. Tip Top Construction, Inc. v. United States"

Tip Top Construction, Inc. protested the intended award of a
contract by the Federal Highway Administration (FHWA) under an
invitation for bids to construct a traffic circle and related work on the
island of St. John in the U.S. Virgin Islands.” Tip Top argued that
the contracting officer improperly rejected its low-priced bid on the
ground that the bid was not accompanied by a satisfactory bid
bond.”  Following notification that its bid had been rejected,
Tip Top filed a protest at the GAO, which was denied." Tip Top
subsequently filed a complaint in the COFC seeking to enjoin the
contract award."”” The court granted the Government’s motion for
judgment on the administrative record and subsequently denied
Tip Top’s request for reconsideration, concluding that the
contracting officer had reasonably determined that Tip Top’s bid
bond did not comply with FAR requirements.” On appeal, the
Federal Circuit affirmed the COFC’s decision and agreed that the

189. Id. at 1039 (citing United States v. Amdahl Corp., 786 F.2d 387, 392-93
(Fed. Cir. 1986)).
190. [d. at 1039—40 (quoting 48 C.F.R. § 19.601(d) (2009) and 13 C.F.R. § 125.6(f)

(2009)).
191. Id. at 1040.
192. Id.

193. 563 F.3d 1338 (Fed. Cir. 2009).

194. Id. at 1339-41.

195. Id. at 1339, 1341.

196. Tip Top Constr., Inc., Comp. Gen. B-311305, May 2, 2008, 2008 CPD 91.

197. Tip Top Constr., Inc. v. United States, No. 08-352C, 2008 WL 4210463, at
#9_3, (Fed. Cl. Sept. 12, 2008).

198. Id. at *1.
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contracting officer reasonably determined that Tip Top failed to
pledge an acceptable asset for its bid bond."™ At its heart, the Federal
Circuit’s decision reaffirmed the contracting officer’s ability to
exercise discretion in the procurement process in cases where the
acquisition regulations delegate subjective decisions to the
contracting officer, so long as the basis for that discretion is
rational.””

The solicitation included the clause at FAR 52.228-1 and required
that all bids be accompanied by a bid guarantee of at least twenty
percent of the bid price or $3 million, whichever was less."”
Accordingly, Tip Top’s bid was accompanied by a bid bond provided
by a personal surety, which consisted of the surety’s pledge of an
“allocated portion of $191,350,000.00 of previously mined, extracted,
stockpiled and marketable coal, located on the property of E.C.
Scarborough [i.e., the surety]” in West Virginia." The contracting
officer rejected Tip Top’s bid because its bid bond did not meet the
requirements of FAR 28.203:

Individual Surety Bonds must be supported by acceptable assets, as
listed in the FAR. Acceptable assets include cash, United Sates
Government securities, stocks and bonds that are actively traded,
real property owned in fee simple, and irrevocable letters of credit.
Speculative assets—which would include marketable coal—are
specifically excluded by [FAR] 28.203-2(c) (7).""

Tip Top’s president subsequently emailed the contracting officer
declaring that its surety had “other marketable assets including cash,”
and then phoned the contracting officer and verbally offered to have
the surety substitute a different asset.” The contracting officer told
Tip Top that “the FARs would not allow for a substitute asset by the
individual surety and that she would not accept it.”™ Tip Top’s
surety then contacted the contracting officer and offered to provide
additional documentation as to the quality and market price of the
pledged coal, contending that other federal agencies had previously
accepted the coal as a pledged asset.”™ Notwithstanding that offer,
which the contracting officer determined to be untimely, the
contracting officer determined that Tip Top had failed to provide an

199.  Tip Top Consir., 563 F.3d at 1339, 1343,
200. Id. at 1344.

201. Id.

202. Id. at 1339-40.

9203. Id. at 1340 (citing 48 C.F.R. § 28.203-2(c) (7) (2009)).
204. Id.

205. Id.

206. Id.
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acceptable individual surety in support of its bid guarantee and
rejected Tip Top’s bid as nonresponsible under FAR 28.203(c).
The contracting officer concluded that “the asset listed in this
instance—mined but not marketed coal—is closer in similarity to a
corporate asset, speculative asset, or accounts receivable,” which are
listed as unacceptable assets under the FAR.*”

In response to Tip Top’s protest at the GAO, the contracting
officer stated that she had “concluded coal was a speculative asset
because its actual value could not be ascertained until it was sold, its
price could fluctuate depending on its quality and market conditions,
and it would be a difficult asset . . . to liquidate.”™ In an attempt to
clarify the coal’s value, Tip Top submitted a document that showed
the proffered coal was actually “coal refuse” that would need to be
reprocessed before any sale.”™ The GAO denied Tip Top’s protest,
and the COFC “determined that it was permissible for the FHWA to
reject the bid bond without granting Tip Top’s request for a
substitution of assets.”"

On appeal to the Federal Circuit, Tip Top argued that the
contracting officer: (1) “incorrectly concluded that the pledged coal
was not an acceptable asset under the FAR . ..”; (2) “was required to
provide the surety an opportunity to support the pledged asset or
submit a substitute asset;” and (3) “erred in rejecting Tip Top’s offer
to provide a substitute asset.”"'

The Federal Circuit agreed with the contracting officer’s
application of FAR 28.203-2(a) and her determination that the
pledged coal was not the type of asset that is acceptable under the
FAR as a bid bond asset.”® The court noted that “the FAR defines the
types of acceptable bid bond assets as those that have an identifiable
value and are readily marketable, so that they can easily be sold to
cover any expenses incurred by the government as a result of the
bidder’s failure to satisfy its obligation.”” The primary emphasized
difference between acceptable and unacceptable pledged assets lies
in the asset’s discernible value and liquidity.”" In light of this
emphasis, the court did not believe that the mined coal met this
standard because it “is clearly less liquid than cash, stocks, certificates

207. Id. at 1340-41, 1345.
208. Id.at 1341.

209. Id.
210. Id.
211. Id.

212. Id. at 1343-44.
213. Id. at 1343 (citing 54 Fed. Reg. 48,978 (Nov. 28, 1989)).
214. Id.
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of deposit, and bonds.”” Although Tip Top argued that a coal
market exists, ensuring liquidity, the court noted that “the fact that
there is some market for a product does not mean that the product is
readily marketable.”™  The court noted that the value and
marketability of coal is inherently dependent on product quality,
transportation and processing costs, and market volatility.*"”
“Consequently, pledges of assets such as mined coal place a greater
burden on the contracting officer and present a greater risk of loss to
the government,” and thus, the contracting officer properly rejected
the pledged coal asset as a sufficient bid bond.™"

Tip Top also argued that the contracting officer should have
permitted the surety to provide additional information regarding the
value and nature of the coal, which the contracting officer rejected as
“untimely.””  The court concluded that such an error would be
non-prejudicial because the contracting officer later stated that
“even if an independent proof of value and ownership had been
provided, the asset would still be so speculative as to be unacceptable
because of the liquidity issue.”

Finally, Tip Top argued that the contracting officer improperly
refused to accept an offer for a substitute asset.”™ Pursuant to FAR
28.203-4, an individual surety may offer a substitute asset by
submitting a written request to the contracting officer.”™ Tip Top
noted that its president had sent an email to the contracting officer
stating that “[t]he bid bond entity has other marketable assets
including cash,” and that in a subsequent phone call he verbally
informed the contracting officer that “the surety was willing to
provide a substitute asset or cash in support of the bid bond [Tip
Top] provided.”™ In response, the contracting officer reportedly
told Tip Top that the FAR prohibited her from considering a pledge
of substitute assets.”™ As a “threshold matter,” the court noted that
“it is clear that a contracting officer is permitted to agree to a
substitution of assets but is not obligated to do so.”™ Her