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MERGER LAW IN CENTRAL AND EASTERN EUROPE
Russell Pittman*

INTRODUCTION

Why analyze, or even give serious thought to, the merger laws of the
emerging market economies of Central and Eastern Europe? These
countries contain oversized, outdated monopoly manufacturing firms
that require the application by government authorities of some combi-
nation of involuntary demonopolization, import discipline, and domi-
nant-firm regulation. Surely, restrictions on mergers are, and ought to
be, secondary regulatory priorities.

While the three above-named policies are critically important for
countries making the transition from centrally planned to market econ-
omies, the provisions of the new antimonopoly statutes that regulate
mergers in these countries have their own special significance for the
success of the transformation. This is true for two reasons. First, to the
extent that government authorities are successful in privatizing and
demonopolizing certain sectors of the economy, one anticipates both
cartel behavior and merger proposals among the newly independent
firms. If the government does not have the means to prevent mergers
that would significantly lessen competition, efforts at demonopolization
may be frustrated in significant respects. Second, all of these countries
are encouraging joint ventures between Western firms and domestic
firms as a way to inject much-needed capital and expertise into the
economy.! It appears that enforcers will utilize the merger provisions of
the antimonopoly statutes to evaluate proposed joint ventures that
threaten to have anticompetitive results. An excessively loose interpre-
tation of these provisions will result in a loss of competition that will
thwart the demonopolization effort. An excessively stringent interpreta-

* Chief, Competition Policy Section, Antitrust Division, U.S. Department of Justice.
The author is grateful to Edward T. Hand, Peter Rymaszewski, Jozsef Sarai, Eva
Labat Verne, and Gregory J. Werden for helpful comments on an carlier draft. The
opinions expressed are not necessarily those of the U.S. Department of Justice.

1. See e.g., Balcerova, What Is Not Prohibited is Permitted: An Interview with
Karel Dyba, Minister for Economic Policy and Development of the Czech Republic,
CzecH. Econ. DIGEsT, January 1991, at 18 (discussing Czechoslovakia's dependence
on foreign capital); Hare, Hungary: In Transition to a Market Economy, 5 J. EcoN.
PERSPECTIVES 195, 199 (1991) (describing Hungary's efforts to attract foreign capital
and the relative success of its efforts).
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tion, prohibiting ventures that in fact pose no threat to competition,
will rob the economy of this vital outside capital and expertise.?

This Article analyzes the merger provisions of the new antimonopoly
statutes of the Czech and Slovak Federated Republic (CSFR), Hun-
gary, Poland, and the Russian Republic — all emerging market econo-
mies. Four aspects of these merger provisions deserve careful attention
by United States and foreign firms subject to these laws. Additionally,
these four may be crucial determinants of the success with which the
young antimonopoly agencies of these countries enforce the laws. The
four considerations include: what firms must notify the antimonopoly
agency of merger proposals; what information must be included in such
notification; how much time is the agency given to analyze a merger
proposal, and what are the consequences of its failure to act within that
time; and what criteria is the agency directed to use in evaluating the
possible costs and benefits of a proposed merger. Where appropriate,
these provisions will be compared and contrasted with the correspond-
ing provisions of United States and European Community (EC) anti-
monopoly law.

Before proceeding, however, it is useful to emphasize certain limita-
tions inherent in a textual analysis of Central and Eastern European
statutes. Each of these countries is in the process of creating a new set
of economic statutes as well as a new legal system. For roughly fifty
years in these countries, the concepts of the rule of law, judicial inde-
pendence, judicial precedent, and judicial interpretation of legislative
language have had little practical meaning. To analyze the language of
these statutes as if they were newly passed laws in the United States -
to speak of burdens of proof, legislative intent, and judicial interpreta-
tion - is to make implicit predictions about the course of future events
in Central and Eastern Europe.

There is a separate set of limitations inherent in this particular tex-
tual analysis. This inquiry is undertaken in the context of the United
States experience with merger law and with the overarching goal of
economic efficiency in view. If there are concepts in the statutes that
require an understanding of the traditions of Eastern or Western Euro-
pean law for full appreciation, this paper is unlikely to do justice to
them. Similarly, to the extent that the authors of the statutes intended

2. Economic policymakers may decide that some loss of competition is acceptable
in return for the capital and expertise that a particular joint venture may provide. Even
under these circumstances, however, careful application of the statutes is a prerequisite
for an understanding of the tradeoff involved. Cf. Balcerova, supra note 1, at 19 (stat-
ing that the Czech government must evaluate each case on an individual basis rather
than restricting itself to the tenets of the new antimonopoly law).
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them primarily to address issues of fairness, income distribution, or na-
tional economic power rather than economic welfare as Western econo-
mists define that term, this paper is unlikely to address the issues satis-
factorily. It will, however, serve to address the welfare implications of
these provisions of the statutes, however intended.®

Finally, it should be kept in mind that the author, whose primary
language is English, is working from English translations of the stat-
utes. Close readings of particular English phrases may be misleading or
mistaken where the translations from the original languages are
inexact.

I. BACKGROUND*

The Polish legislature enacted the “Law on Counteracting Monopo-
listic Practices” on February 24, 1990 and it came into force soon
thereafter.® Article 11 of the law addresses “the intention to merge and
transform economic subjects.””® The Hungarian legislature enacted the
“Act on Prohibition of Unfair Market Practices” on November 20,
1990 and it went into force on January 1, 1991.7 Sections 23-27 ad-
dress the “control of entrepreneurs’ organizational mergers” and adopt
several components of § 17 by reference.® The CSFR legislature en-
acted the “Competition Protection Act” on January 30, 1991 and it
went into force on March 1, 1991.% Article 8 concerns “‘contracts be-

3. Cf Fox & Ordover, Free Enterprise and Competition Policy for Central and
East Europe and the Soviet Union (forthcoming, proceedings of International Bar As-
sociation conference on Eastern Europe, Prague, 1990):

We assume . . . that the nations want economic viability and that they do not

mean to compromise this goal, or not very much, by nationalistic and protection-

ist tradeoffs. If we are wrong and if the main goal of the nations or some of them

is to incubate a developing economy or to protect against incquality, then our

recommendations would have limited meaning to the nation; our analysis could

nonetheless be helpful by making costs more transparent.
Id. at 10.

4. See Pittman, Some Critical Provisions in the Antimonopoly Laws of Central
and Eastern Europe, 26 INT'L LAw. (1992) (forthcoming) (discussing these stat-
utes in greater detail); see also Langenfeld & Blitzer, Is Competition Policy the Last
Thing Central and Eastern Europe Need?, 6 AM. UJ. INT'L L. & PoL'y 345 (1991)
(providing a useful background to the enactment of the statutes).

5. Law of 24th February, 1990, on Counteracting Monopolistic Practices, art. 3
(Pol.) [hereinafter Polish Statute].

6. Id. art. 11.

7. Act LXXXVI: 1990 on Prohibition of Unfair Market Practices, § 67(1) (Hung.)
reprinted in Ministry of Finance, Public Finance in Hungary: Regulation of Competi-
tiog 72 ;1990) [hereinafter Hungarian Statute].

. Id.

9. Competition Protection Act of January 30, 1991, No. 63/1991 Coll. of Law, art.

24 (CSFR) [hereinafter CSFR Statute].
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tween entrepreneurs on merging their enterprises.”*® The Russian legis-
lature enacted the law “On Competition and the Limitation of Monop-
olistic Activity on Goods Markets” on April 16, 1991 and it came into
force the following month.'* Articles 17 and 18 of the law control “the
creation, merger, unification, liquidation, and reorganization of eco-
nomic subjects.”?

The principal substantive statutory provisions concerning mergers of
firms under United States law are contained in section 7 of the Clayton
Act, which prohibits mergers that would “substantially lessen competi-
tion.”*® The Hart-Scott-Rodino Antitrust Improvements Act of 1976
requires that merging firms which satisfy certain minimal thresholds
notify the antitrust enforcement agencies in advance of consumma-
tion.”* This Act further requires a waiting period for consummation
while the agencies consider the legal soundness of the proposed
merger.!®

The EC’s Council Regulation No. 4064/89, adopted in December
1989, sets out the competitive criteria with which to evaluate the legal-
ity of a merger.’* Commission Regulation No. 2367/90, adopted in
July 1990, spells out pre-notification requirements and a waiting period
before consummation.??

10. Id. art. 8.

11. Law of the RSFSR, On Competition and the Limitation of Monopolistic Activ-
ity on Goods Markets [hereinafter Russian Statute]; Decree of the RSFSR Supreme
Soviet, On the Procedure for Putting into Effect the RSFSR Law, ‘On Competition
and the Limitation of Monopolistic Activity on Goods Markets,” 19 VEDUROSTI:
RSFSR 25 (1991).

12. Russian Statute, supra note 11, art. 17, 18.
13. 15 US.C. § 18 (1988). Section 7 provides in pertinent part:

No person engaged in commerce or in any activity affecting commerce shall ac-

quire, directly or indirectly, the whole or any part of the stock or other share

capital . . . [or] assets of another person engaged also in commerce or in any

activity affecting commerce, where in any line of commerce or in any activity

affecting commerce in any section of the country, the effect of such acquisition

may be substantially to lessen competition, or to tend to create a monopoly.
Id.

14. Hart-Scott-Rodino Antitrust Improvements Act of 1976, Pub. L. No. 94-435, §
201, 90 Stat. 1390 (codified as amended at 15 U.S.C. § 18a (1988)).

15. Id.

16. Council Regulation (EEC) No. 4064/89 of 21 December 1989 on the Control
of Concentrations Between Undertakings, 32 O.J. Eur. Comm. (No. L 395) (1989)
[hereinafter Council Regulation No. 4064/89].

17. Commission Regulation (EEC) No. 2367/90 of 25 July 1990 on the Notifica-
tions, Time Limits and Hearings provided for in Council Regulation (EEC} No. 4064/
89, 33 O.J. Eur. ComM. (No. L 195) (1990) [hereinafter Commission Regulation No.
2367/90].
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II. NOTIFICATION

A. WHO Must PRE-NOTIFY?

In the United States, merging firms that satisfy two criteria are re-
quired by the Hart-Scott-Rodino Act to notify the enforcement agen-
cies in advance of their merger. The first requirement is the “size-of-
the-parties” test, which requires that one of the firms have annual sales
or assets of at least $100 million, while the other have annual sales or
assets of at least $10 million.’® The second criterion is the “size-of-the-
transaction™ test, which requires that the value of the assets of the ac-
quired firm be at least $15 million and that the firm be acquiring at
least 15 percent of the assets of the acquired firm.?®

Correspondingly, though less comprehensively, the EC requires pre-
notification if combined annual world sales of the merging firms are at
least 5 billion ECU (approximately $6 billion), and combined annual
EC sales of the merging firms are at least 250 million ECU (approxi-
mately $300 million). Pre-notification is not necessary, however, if
more than two-thirds of the annual sales of each party are made in a
single EC member state.?°

There are two principal advantages to pre-notification provisions,
such as those of the United States and the EC, that obligate compli-
ance based upon annual sales volume. First, the merging firms can usu-
ally determine unambiguously whether they are subject to the require-
ments. Second, smaller firms, mergers of which usually would not cause

18. 15 US.C. § 12(a) (1988).

19. Id. See ABA ANTITRUST SECTION, ANTITRUST LAW DEVELOPMENTS (SECOND)
214-18 (providing a more complete discussion of the statutory requirements of the
Hart-Scott-Rodino Act) [hereinafter ABA ANTITRUST SECTION].

20. See BONER & KRUEGER, THE BasICS OF ANTITRUST PoLICY: A REVIEW OF
TEN NATIONS AND THE EEC 36-39 (World Bank, Industry Series Paper No. 43, 1991)
(providing a more complete discussion of pre-notification); J. ROWLEY & D. BAKER,
INTERNATIONAL MERGERS: THE ANTITRUST PROCESs 5-8 (1991) (discussing the juris-
dictional threshhold required by the merger control regulations); Schmidt, The New
EEC Merger Control System, 6 Rev, IND. OrG. 147 (1991) (examining the new EEC
merger control system).

The EC has served notice that it intends to seek a significant lowering of these
thresholds and a corresponding increase in the number of mergers covered by its regu-
lation. Address by Sir Leon Brittan, Competition Policy in the European Community:
The New Merger Regulation, to the EC Chamber of Commerce (1990). “The thresh-
olds are the key to the division of responsibilities between the Commission and the
Member States. They are, in our view, too high and we will be proposing a very sub-
stantial reduction within the next four years.” Id. Specifically, it has been reported that
“the Commission will seek to lower these thresholds by 60% when, as required by Art.
1(3), the Council reviews them by the end of 1993." Stahl, Competition-Oriented
Merger Control: A Tool for Unifying the European Community, 14 INT'L MERGER
Law 15 (1991).
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competitive harm, need not delay their transactions to await bureau-
cratic approval.?

Only two of the anti-monopoly statutes for the Central and Eastern
European countries use this approach. The Hungarian statute specifies
a sales-volume criterion for merger prenotification (in addition to a
market-share criterion). Firms must notify the Competition Supervis-
ing Organization in advance of a merger if:

a) the joint share of the participants exceeded in the previous calendar year
thirty percent in regard of any commodity they turnover in the market con-
cern, or

b) the joint (total) sales revenue of the participants exceeded in the previous
calendar year ten billion forints.?*

Similarly, the Russian statute exempts from its prenotification re-
quirement “joint stock societies, partnerships with limited responsibil-
ity, and other partnerships whose charter capital does not exceed 50
million rubles.”?3

The other two statutes seek to achieve one of the goals just described
for the U.S. and EC prenotification requirements, but at the expense of
ignoring the other. The Polish statute requires all firms seeking to
merge first to notify the competition authorities and to observe a wait-
ing period before consummation.?* This requirement eliminates all am-
biguity as to which merging firms must prenotify, and ensures that no
merger will occur without the opportunity for the Antimonopoly Office
to assay its likely competitive effects, but it means that all mergers,
even the smallest, must be delayed by bureaucratic requirements, thus
slowing the economic adjustments required by the transition.

The CSFR statute takes the opposite tack, basing prenotification re-
quirements upon market share or market power considerations. This is
likely to cause problems, both for firms potentially subject to the stat-
utes and for the enforcement authorities themselves.

The CSFR statute, for example, stipulates that “merger contracts”
that “result or may result in limiting economic competition in the rele-
vant market . . . are void unless approved by the authority to which

21. It is important to note that such firms are still subject to the substantive restric-
tions of the Clayton Act when they merge; they are simply not required to pre-notify.
Enforcement actions must then be brought ex post facto. For an example of such an
action, see United States v. United Tote, Inc., 768 F. Supp. 1064 (D. Del. 1991) (hold-
ing that there was a prima facie case of a violation of Section 7 of the Clayton Act,
and that the Government demonstrated that the merger would have had anticompeti-
tive effects).

22. Hungarian Statute, supra note 5, at art. 23(1).

23. Russian Statute, supra note 11, at art. 17.

24. Polish Statute, supra note 5, at art. 11(1).
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they must be delivered.”?® The statute then expands upon this state-
ment, explaining that “it is regarded as a danger to limiting competi-
tion . . . if the share of the participating enterprises exceeds 30 percent
of the total turnover in the relevant market.”2®

One imagines that the intent behind a pre-notification requirement
based upon market share, rather than sales volume, has to do with re-
stricting the class of firms so required to those whose mergers are likely
to significantly reduce competition. Thus, the intended result is to max-
imize the class of firms that need not delay their transaction in order to
comply with bureaucratic fiat. An inherent problem in following this
strategy, however, is the virtual elimination of the first advantage, as
many merging firms will not know their relative market share, and will
not know whether they are required to pre-notify. Furthermore, they
will have the incentive to interpret the rules in such a way as to avoid
pre-notification, particularly in cases that might raise competitive con-
cerns. Finally, firms that make a good-faith effort to estimate their
market shares may be required to collect information from rivals that
would facilitate collusion. This is precisely what merger review and en-
forcement are meant to avoid.

It may appear straightforward to impose behavioral requirements
based upon market share. In fact, the United States devotes a good
deal of enforcement resources and analysis to defining the market in
which particular firms operate, and market definition issues often play
a prominent role in litigated merger cases.?” Does Coca-Cola operate in
the market for cola drinks, for all soft drinks, or for all beverages??®
Does the Santa Fe Railway operate in the market for railway freight
transportation or for all freight transportation??® Answers to such ques-
tions require sophisticated economic analysis and may make an enor-
mous difference in the measured market shares of the firms.%°

25. CFSR Statute, supra note 9, at arts. 8(1), 8(4).

26. Id. art 8(3).

27. See, e.g., United States v. Ivaco, Inc., 704 F. Supp. 1409 (W.D. Mich. 1989)
(ruling that *“automatic tampers” rather than a *cluster” of all railroad maintenance-
of-way equipment is the correct product market); United States v. Rockford Memorial
Corp., 898 F.2d 1278 (7th Cir. 1990) (holding that the geographic market for two
hospitals proposing merger is the hospitals’ service area instead of a ten-county area).

28. See White, Application of the Merger Guidelines: The Proposed Merger of
Coca-Cola and Dr Pepper, in THE ANTITRUST REVOLUTION 80-98 (J. Kwoka & L.
White eds. 1989) (analyzing the FTC’s decision to oppose the Coca-Cola and Dr Pep-
per merger).

29. See Pittman, Railroads and Competition: The Santa Fe/Southern Pacific
Merger Proposal, 39 J. INpus. EcoN. 25 (1990) (analyzing the competitive implica-
tions of the ATSF/SP merger).

30. See, Werden, Market Delineation and the Justice Department’s Merger Guide-
lines, 1983 DUKE L.J. 514 (providing a general discussion of the difficult issues in-
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A workable, though imperfect, solution to this problem may be for
the enforcement agencies to issue or adopt particular statistical catego-
ries as “presumptive” markets for purposes of premerger notification
and, perhaps, for other restrictions on dominant firm behavior. This so-
lution would operate similar to the way that the four-digit classification
level of the Standard Industrial Classification system of the United
States Bureau of the Census is sometimes used in both empirical re-
search and antitrust analysis. This strategy would have the advantages
of generally eliminating ambiguity in reporting requirements and re-
moving such requirements for many transactions. It would have the dis-
advantage, however, of achieving these advantages somewhat capri-
ciously, because antitrust markets are not easily defined and recent
case experience in the United States has shown that such markets tend
to correspond poorly to the Census categories.®? Furthermore, any such
categories would have to be continually updated to reflect both eco-
nomic and technological changes.

B. CONTENT OF THE NOTIFICATION

In the United States, the Hart-Scott-Rodino Act (the “Act’) autho-
rizes the Federal Trade Commission to issue, with the concurrence of
the Department of Justice, regulations implementing the Act’s require-
ments. These regulations detail the information that enforcement agen-
cies require, as well as the mandatory waiting period before consumma-
tion. The information requirements are quite specific and extensive, as
they include plant locations, sales by product line, directors and owners
of large blocks of shares, and the existence of any commercial relation-

volved by exploring the practical applications of the 1982 Merger Guidelines’ market
delineation principles released by the United States Department of Justice); Werden,
Market Delineation Under the Market Guidelines: A Tenth Anniversary Retrospective,
U.S. Dept. of Justice, Antitrust Div., Econ. Analysis Group Disc. Paper 92-1 (1992)
(discussing the most important issues raised concerning market definition in the ten
years since the issuance of the Guidelines).

31. The latter, for example, are often much too broad for antitrust purposes. See
Werden, The Divergence of SIC Industries from Antitrust Markets: Some Evidence
Jrom Price Fixing Cases, 28 ECON. LETTERS 193 (1988) (concluding that the economic
markets implied in federal price fixing cases from 1970-1980 were substantially smaller
than four-digit SIC industries); Pittman & Werden, The Divergence of SIC Industries
Jrom Antitrust Markets: Indications from Justice Department Merger Cases, 33
Econ. LETTERS 283 (1990) (noting that the economic markets cited in federal merger
cases from 1982-1989 were substantially smaller than four-digit SIC industries). The
discussion here has considered only product market issues; similar “presumptive” mar-
kets would have to be defined on a geographic basis as well. See e.g., Bartik, The
Relevant Market — A New Concept in Czech Legal and Economic Practice, Hos-
PODARSKE NOVINY 5 (Aug. 1, 1991). Mr. Bartik is deputy chairman of the Czech
Republic Office for Economic Competition. Id.
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ship between the merging firms. Additionally, the firms must provide
copies of any internal documents that analyze the markets served by
the firm and/or the rationale for and likely impact of the merger.3? EC
pre-notification requirements are even more extensive.3®

Of the four statutes discussed, only the Russian statute specifies
what information must be included in merger notifications.>* However,
both the Polish and the Hungarian competition authorities have issued
regulations stipulating what information must be included, and as of
this writing the CSFR office reportedly has draft regulations under
consideration. All three are broadly similar in requiring detailed infor-
mation concerning firm ownership, plant locations, firm sales by prod-
uct, and other information.

An important consideration here is whether merging firms may no-
tify the enforcement agencies of their intentions without providing all
of the information specified in the pre-notification regulations - with-
out, that is, providing sufficient information for the agencies to evaluate
the competitive implications of the proposal. To be sure, the antimono-
poly statutes empower the agencies to gather the information necessary
for enforcement. The CSFR statute allows the agency to request back-
ground material and relevant information from enterprises.®® The Hun-
garian statute provides for the agency, in the course of an official inves-
tigation, to require the entrepreneur to provide certain relevant
information.®® The Polish statute allows staff members of the An-
timonopoly Office who are empowered to carry out official investiga-
tions to demand documents and collect data at the premises of the in-
spected subject.3” The Russian statute allows the Antimonopoly

32. 16 C.F.R. §§ 801, 803 (1991).

33. Commission Regulation No. 2367/90, supra note 17, at 33-35; J. ROWLEY &
D. BAKER, supra note 20, at 38-40; See Reasoner, Comments of the American Bar
Association Section of Antitrust Law with Respect to the Draft Form Notification of a
Concentration, 59 ANTITRUST L.J. 263 (1990) (expressing the scction’s concern over
the draft’s increased filing requirements); See also, Thiefiry, Van Doorn, & Nahmias,
The Notification of Mergers Under the New EEC Merger Control Regulation, 25
INT'L Law. 615, 628-29 (1991) (discussing mandatory notification of mergers as a
significant part of the merger control regulation).

34. The petition to the Anti-Monopoly Committee must include “information con-
cerning the basic forms of economic activity of each of the merging economic subjects,
their share of the corresponding goods market, and the agreement for entry into an
association.” Russian Statute, supra note 11, at art. 17.

35. CSFR Statute, supra note 9, art. 11(i). The terminology here is not completely
clear. The Czech word “ziadost” is here translated as “request,” but it is also some-
times translated as “demand.” The exact meaning appears to be something more for-
mal than a mere “request” and something less powerful than a *demand.”

36. Hungarian Statute, supra note 7, § 36(1).

37. Polish Statute, supra note 5, art. 20(3).
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Committee to demand documents, written and oral explanations, and
other information from economic subjects and their officials.®®

However, unless the start of the premerger waiting period is condi-
tional on the provision of particular information, as is required in both
the U.S. and EC regulations, firms may attempt to use delays in the
provision of information to thwart the investigation of a merger
proposal.

Here there is a sharp dichotomy in the statutes under examination.
The Hungarian statute states that any petition to the agency - appar-
ently including merger pre-notification - must include “all information
required for the judgment of the case,” and that the time period speci-
fied for agency deliberations does not commence until such information
is supplied.®® The Polish statute is apparently the same, since “the
Council of Ministers defines the requirements to be met by the notifica-
tion,” and the Council’s regulation specifies this detailed information.*®
Similarly, the Russian statute specifies that the merger notification
must include the relevent information;** if a notification lacks this in-
formation, it presumably does not qualify as an official merger petition.
On the other hand, there is no obvious provision in the CSFR statute to
protect the agency from this problem.

III. TIME FOR ANALYSIS: DEADLINES FOR AGENCY
DECISIONS AND CONSEQUENCES OF AGENCY INACTION

Each of the statutes under examination provides a deadline by which
the enforcement agency must reach a decision on the merger proposal.
There is, however, considerable variation in both the deadline timing
and the consequences if the authorities take no action before the
deadline.

The CSFR and Hungarian agencies have the longest time in which
to analyze a merger proposal. The CSFR statute imposes a three-
month deadline on the agency, and renders the contract approved if the
agency fails to make a determination within three months after the
contract has been delivered.*? The Hungarian statute provides the same
three-month period for initial agency analysis, but then allows, at the

38. Russian Statute, supra note 11, at art. 15.

39. Hungarian Statute, supra note 7, § 33(2).

40. Polish Statute, supra note 5, at art. 11(6); Rozporzadzenie Rady Ministrow z
dnia 11 lipca 1990r (Directive of the Council of Ministers of July 11, 1990).

41. Russian Statute, supra note 11, at art. 17.

42. CSFR Statute, supra note 9, at art. 8(4).
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agency’s option, an additional six months if necessary.*® Permission to
merge is considered granted if the Competition Supervising Organiza-
tion fails to meet either the original or the extended deadline.*¢

By contrast, the Polish agency is allowed only two months from pre-
notification to decision. If the agency has issued no decision within that
time period, the merger may proceed, but there is no presumption that
it has been approved.*®* The Russian agency has just thirty days to in-
form the merging parties of its decision. Within this time the agency is
directed either to give written notice of its agreement or to send an
explanation of its refusal to the petitioner.*® Unlike the other statutes,
however, if the agency does not provide an answer, the merger may not
take place; rather, the parties must appeal to a court or state arbitrator
to compel an answer.*

The proper time period for agency analysis of a merger proposal is
clearly a matter of balance: one seeks to provide the authorities with
sufficient time to engage in a thorough analysis, without unnecessarily
slowing the many changes and reorganizations that will inevitably ac-
company the transformation of these economies. There is no evidence
that U.S. enforcement agencies are unable to analyze merger proposals
adequately in the shorter time periods provided by the regulations, but
the processes of both information provision and agency analysis have
been institutionalized and routinized in this country to a degree not yet
contemplated in Eastern Europe. It may be that with the passage of
time and accumulation of experience, the legislatures of these nations
will shorten the longer time periods provided for in these statutes.

The difference among the CSFR, Hungary, and Poland in the conse-
quences of the agency’s failure to act before the deadline may be im-
portant. In all three, the merger may proceed if there is no agency
decision or action by this time. In Poland, however, because there is no
presumption that the merger has been approved, the agency would ap-
pear to retain the power to challenge the merger after the entrepre-
neurs have completed the transaction. By contrast, in the CSFR and
Hungary there is the presumption of approval once the deadline has
passed. Hence, the agency appears to lack the power to challenge after
the entrepreneurs complete the transaction. It would, in many cases,

43. Hungarian Statute, supra note 7, at § 45(1). *The Competition Supervising
Organization [CSD] may once extend this deadline by at most six (6) months and has
to inform hereof the interested parties before the expiry of the original deadline.” /d.

44. Id. § 45(2).

45. Polish Statute, supra note 5, at arts. 11(2), 11(3).

46. Russian Statute, supra note 11, at art. 17(2).

47. Id. at art. 20.
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retain the ability to attack an exercise of market power by the firm
under the provisions controlling the behavior of dominant firms.*® All
three statutes, therefore, provide useful protection to merging firms
from arbitrary bureaucratic delays. The CSFR and Hungarian stat-
utes, however, may provide the strongest protection, as they penalize an
agency for its inaction by removing one weapon from its antimonopoly
arsenal — the possibility of attack on the merger itself under the
merger-control provisions of the statute.

Similar to the Hungarian statute, United States regulations provide
for a two-step investigative process. As noted above, however, the allot-
ted time periods are shorter. In most cases, firms must wait thirty days
after pre-notification before consummating the merger; if the transac-
tion is a cash tender offer this period is shortened to fifteen days. At
any time during the initial waiting period, one of the enforcement
agencies may request specific additional information from the merging
parties, and the waiting period is then extended for twenty days after
the information is submitted (ten days in the case of a cash tender
offer). Once the relevant time period has elapsed, the merger may be
consummated; however, there is no presumption of legality or agency
approval conferred. The fact that the waiting period commences only
when the information is fully submitted means that it is in the merging
parties’ interest to comply with the information request process expedi-
tiously rather than to delay the process.

EC regulations provide for a longer time period for analysis of a
merger proposal than do United States regulations. The EC allows the
competition authority one month after pre-notification to determine
whether to initiate investigatory proceedings, and four months after
pre-notification to determine whether the merger would be anti-com-
petitive. The EC regulations do not provide for the routine issuance of
a second request for information if the first round is insufficient, but
such a request may be issued in exceptional circumstances.*® As in the
United States, the EC regulations provide a time-related incentive for
firms to comply with agency requests for further information; when
such information is requested, the four-month “clock” is stopped until
the information is supplied, at which time it resumes.®® As in the
United States and most of the Central and Eastern European countries,

48. See Pittman, supra note 4, at __ (giving a more extensive discussion of these
provisions).

49. Council Regulation No. 4064/89, supra note 16, at art. 10.

50. Id. at arts. 10-13; Commission Regulation No. 2367/90, supra note 17, art. 9.
See also Schmidt, supra note 20, at 155 (examining the heightened requirements
under the new EEC merger system).
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if the agency has not acted within the time period allowed for study,
the merger may go forward. In this case, the merger is “deemed de-
clared” approved “without prejudice to” the possibility of attack by
individual member states.®*

IV. CRITERIA FOR EVALUATION OF MERGER
PROPOSALS

The statutes are relatively straightforward in their delineation of en-
forcement agency criteria to evaluate merger proposals. The criteria
differ significantly across countries, and some may be so all-inclusive as
to become unwieldy. Moreover, there appear to be differences in types
of enforcement decisions that are subject to appellate review.

A. THE CZECHOSLOVAKIAN STATUTE

The CSFR statute provides that “merger contracts . . . are subject to
control by the authority if they result or may result in limiting eco-
nomic competition in the relevant market.”*? However, “the authority
will approve the contract if it can be proved that the potential damage
it may cause by restricting competition will be outweighed by economic
advantages, brought about by the merger.”®® Since these ‘“contracts . . .
are void unless approved by the authority,”® it appears that the au-
thority may make a prima facie finding that there will be a loss of
competition resulting from the merger, at which point a burden of
proof shifts to the merging parties to demonstrate countervailing effi-
ciencies from the merger. Because the authority “will” allow the
merger if these efficiencies outweigh the competitive loss, it appears
that the authority’s balancing of these costs and gains is subject to ap-
peal. However, the statute provides no guidance regarding the kinds of
“economic advantages™ that are to be taken into account; the agency
and the courts would likely find some such guidance useful if the legis-
lature amends the statute.

B. THE RUSSIAN STATUTE

The Russian and particularly the Hungarian statutes set out substan-
tive review criteria. The Russian Anti-Monopoly Committee may re-
fuse to give permission to the merging parties “if it may lead to their

51. Council Regulation No. 4064/89, supra note 16, art. 10(6).
52. CSFR Statute, supra note 9, art. 8(1).

53. Id. at art. 8(4).

54. Id.
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dominant position and/or to a significant limitation of competition.””®®
The Russian Committee “may give permission even in the presence of
the above indicated unfavorable consequences, if the establishment of
the association substantially facilitates the saturation of goods markets,
the improvement of the consumer/user characteristics of goods, and the
bolstering of their competitiveness, including in foreign markets.”®®
Since the Russian Committee has the option of giving merger permis-
sion in the presence of such benefits, while the CSFR agency must give
permission, it may be that any appellate review of the Russian Com-
mittee’s decision to prohibit a merger would have to be based upon the
prima facie ruling of competitive harm rather than on the overall bal-
ancing of this harm with benefits from the merger. It is not clear, in
other words, that under this language an appeals court could require
the agency to reconsider its overall balancing of factors in a particular
case.

C. THE HUNGARIAN STATUTE

The situation is similar in Hungary. The Hungarian Competition Su-
pervising Organization “shall not approve an organizational merger . . .
which would hamper the formation, maintenance or development of ec-
onomic competition,”®” particularly if the parties involved will obtain a
joint share that exceeds thirty per cent.® However, the statute provides
that,

[n]otwithstanding the . . . provisions . . . above, an organizational merger may be
approved by the Competition Supervising Organization, if

a) the advantages of the effects on competition of such a merger become domi-
nant over the disadvantages, or

b) the organizational [merger] does not exclude economic competition in regard
of the majority of the commodities concerned, or

c) the organizational merger promotes the penetration into foreign markets and
it is advantageous in national economic terms.®®

The statute then incorporates a list of possible cartel agreement bene-
fits into a list of possible merger benefits, namely:

a) a favorable development of the prices; or
b) an improvement of the product’s quality or the maintenance of the high qual-
ity already achieved; or

55. Russian statute, supra note 11, at art. 17(3).

56. Id.

57. Hungarian statute, supra note 7, § 24(1).

58. Id. § 17(3), adopted by § 24(3) (addressing cartel agreements).
59. Id. § 24(2).
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¢) an improvement of the conditions of delivery (e.g. shorter period of delivery);
or

d) a shortening of the way of distribution, a more rational development of the
purchase- and sales-organizations, an improvement in the supply of the given
product; or

e) promotion of technological development, of the environmental situation or en-
hancement of competitivity on external markets.®

As in the Russian case, since the Hungarian agency has the option of
approving an otherwise anti-competitive merger in the presence of ben-
efits from the merger, it appears that a disappointed applicant may ap-
peal the agency’s prima facie finding of competitive harm from the
merger, but may not appeal the agency’s overall weighing of costs and
benefits.

It remains to be seen whether the Hungarian enforcement agency
will be able to establish a clear enforcement policy in considering this
wide-ranging set of possible merger consequences. In particular, it is
not clear that a specialized competition enforcement agency will have
the expertise to analyze the “promotion of technological development,
or the environmental situation or enhancement of competitivity on ex-
ternal markets” or whether a merger would be “advantageous in na-
tional economic terms.” Similarly, it is not clear that such an agency
will have the political clout to legitimize the weighting scheme used to
balance such merger benefits against competitive harms. If the Hun-
garian government desires to weigh such a broad set of merger conse-
quences, it may wish to adopt the German model of an antitrust en-
forcement agency, where the Federal Cartel Office (the German
antitrust enforcement agency) considers the competitive implications of
mergers, while the Federal Ministry of Finance retains the power to
overturn a denial on broader policy grounds.®

The provision in the Hungarian law that an otherwise anti-competi-
tive merger may be allowed if it “does not exclude economic competi-
tion in regard of the majority of the commodities concerned” may be
unnecessarily tolerant of anticompetitive consequences. In the United
States, it is frequently possible to alter a merger transaction so as to
exclude those assets that would cause competitive problems, while al-
lowing the remainder of the transaction to occur. The inclusion of envi-
ronmental improvements in the Hungarian list of efficiencies, while un-
derstandable given the serious environmental problems facing Central

60. Id. § 17(2), adopted by § 24(3). See Pittman, supra note 4, at ____ (discussing
the cartel restrictions).

61. See J. ROwLEY & D. BAKER, supra note 20, at 153, 175-77; Schmidt, supra
note 20, at 153-54; Stahl, supra note 20, at 17-18.
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and Eastern Europe,®* may be equally unfortunate. An anti-competitive
reduction in output following a merger, accomplished, for example, by
closing a plant operated by one of the parties, would very often be ac-
companied by a reduction in pollution.

D. THE PoLisH STATUTE

In sharp contrast to the extensive list of possible merger benefits that
the Hungarian statute directs its enforcement agency to consider, the
Polish statute contains no explicit provisions for the consideration of
countervailing benefits to the loss of competition from a merger. The
statute simply states that “the Anti-Monopoly Office may issue a deci-
sion prohibiting a merger . . . when such a merger . . . would give the
subjects a dominant position on the market.”®® This formulation ap-
pears to provide the Office with prosecutorial discretion in considering
merger benefits on its own, but does not appear to allow applicants to
appeal an adverse decision on the grounds that such benefits outweigh
competitive harms. As with the CSFR statute, the Polish Anti-Monop-
oly Office may benefit from guidance provided by statutory amend-
ments concerning the decision-making criteria for merger prohibition.

The Polish statute is thus similar to United States law, in that Sec-
tion 7 of the Clayton Act prohibits mergers that would “substantially
lessen competition,”® and the Supreme Court has declined to allow
merger benefits in the affected market or other markets to counterbal-
ance competitive harm.®® Both The Antitrust Division of the Justice
Department and the Federal Trade Commission have announced that
under some circumstances they will consider the likely public benefits
in deciding whether to challenge a proposed merger.®® The discussion of

62. See e.g., Hardin, Poland Faces Communist Legacy of Pollution, Wash. Post,
Dec. 15, 1991, at A33 (reporting on Warsaw’s dangerously polluted tap water).

63. Polish Statute, supra note 3, art. 11(2).

64. 15 U.S.C.S. § 18 (1991).

65. See e.g.,, FTC v. Procter & Gamble Co., 386 U.S. 568, 580 (1967) (‘“*Possible
economies cannot be used as a defense to illegality. Congress was aware that some
mergers which lessen competition may also result in economies but it struck the bal-
ance in favor of protecting competition.”); United States v. Philadelphia National
Bank, 374 U.S. 321, 370-71 (1963) (affirming that Congress intended to prevent an-
ticompetitive mergers in spite of potential social and economic benefits); see also, ABA
ANTITRUST SECTION, supra note 19, at 166-67 (discussing the balancing of merger
benefits with competitive harm); ABA ANTITRUST SECTION, HORIZONTAL MERGERS:
LAw aND PoLicy 219-24 (1986) (discussing this balancing in greater detail).

66. Department of Justice and Federal Trade Commission Horizontal Merger
Guidelines, April 2, 1992 [hereinafter 1992 Merger Guidelines]. See also 1984 Merger
Guidelines, 49 Fed. Reg. 26,823, 26,834 (1984); FTC, Statement Concerning Horizon-
tal Mergers (June 14, 1982), reprinted in 2 TRADE REG. REP. (CCH) 1 4516 (1982).
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this subject in the enforcement guidelines of the agencies, however, fo-
cuses exclusively on firm-specific cost savings rather than on broader
benefits to the economy.®” Conversely, the CSFR, Hungarian, and Rus-
sian statutes more closely resemble the EC regulations, which direct
the government authority to prohibit *“a concentration which creates or
strengthens a dominant position as a result of which effective competi-
tion would be significantly impeded in the common market or in a sub-
stantial part of it™® but also to “take into account . . . the development
of technical and economic progress provided that it is to consumers’
advantage and does not form an obstacle to competition.”®?

CONCLUSION

The statutes examined here appear to provide a solid foundation for
the control of mergers as part of a broader antimonopoly policy in the
developing market economies of Central and Eastern Europe. In exam-
ining four key aspects of Central and Eastern European merger law —

67. 1984 Merger Guidelines, supra note 67, at 26,834. The Department of Justice
Merger Guidelines contain an explicit, although admittedly not all-inclusive, list of the
merger benefits that may be considered by the agency. /d. The Guidelines state in
pertinent part:

Cognizable efficiencies include, but are not limited to, achieving economics of

scale, better integration of production facilities, plant specialization, lower trans-

portation costs, and similar efficiencies relating to specific manufacturing, servic-
ing, or distribution operations of the merging firms. The Department may also
consider claimed efficiencies resulting from reductions in general selling, admin-
istrative, and overhead expenses, or that otherwise do not relate to specific manu-
facturing, servicing, or distribution operations of the merging firms, although, as
a practical matter, these types of efficiencies may be difficult to demonstrate.
Id.

Firm-specific cost savings like those enumerated here may be necessary for achieve-
ment of economy-wide benefits as enumerated in the Russian, CSFR, and Hungarian
statutes, but this does not render the two equivalent, either analytically or practically.

68. Council Regulation No. 4064/89, supra note 16, at art. 4(3).

69. Id. at art. 2(1)(b). See also Schmidt, supra note 20, at 151-54 (discussing the
European Regulations). The Vice President of the EC Commission has stated his inten-
tion to construe this provision narrowly:

[R]ecognition of other [than competition] policies is wholly proper and appropri-
ate. What competition policy cannot be asked to do, however, is to become an
instrument of another Community policy which is regarded as having greater
priority. For example, there are those who might argue that we should use com-
petition policy as a means of building up strong “national” or “Euro” champions

or that the rules on the grant of state subsidies should be relaxed so as to permit

the protection of “strategic” or failing industries. Such courses of action cannot

be permitted. It would not represent an “‘adaption™ of policy, it would be an

abandonment of policy altogether. Moreover, such a course of action would ig-

nore the significant evidence which points to the fact that healthy domestic com-

petition is one of the main factors in producing healthy international competitors.
Address of Sir Leon Brittan, Competition Policy, Centre for European Policy Studies
(July 15, 1991).
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notification of merger proposals, pre-notification content, analysis time
period, and evaluation criteria — potential problems come to light,
however. Multiple refinements will become necessary as the statutes’
procedures become common practice.

Regarding the question of which firms must approach a given an-
timonopoly agency with merger proposals, several problems will likely
arise by basing pre-notification requirements on merging firm market
shares, as is the case in the CSFR. It will be difficult for either the
merging firms or the reviewing agencies to calculate market share with
the certainty apparently required by the statutes. In addition, firms in
these two countries will have an incentive to assume that markets are
broad, and therefore that they are not subject to pre-notification re-
quirements. Conversely, the Polish requirement that al/l firms notify the
authorities and observe the waiting period before merging is likely to
slow the economic transition unnecessarily by placing bureaucratic
roadblocks in front of transactions unlikely to harm competition. In or-
der to correct these problems, these countries may wish to amend their
merger statutes in order to base pre-notification on firm size or sales
volume.

As for the content of pre-notification, the CSFR statute does not pro-
vide for implementing regulations that specify what information must
be provided to the enforcement authorities as part of the pre-notifica-
tion procedure. Until these regulations are in place, domestic and for-
eign firms will have both the incentive and the ability to provide mini-
mal amounts of information in an effort to frustrate agency
investigations.

With regard to the criteria used by the agencies, only the Polish stat-
ute lacks an explicit provision discussing the cost-benefit analysis of the
competitive loss versus the likely public benefit resulting from the
merger. The statutes vary in detailing the grounds on which an agency
decision is subject to appellate review. Whether the broad grounds pro-
vided in the Russian and Hungarian laws for the approval of an other-
wise anticompetitive merger can be addressed adequately by a special-
ized competition agency remains to be seen.

The procedures for analyzing and regulating merger behavior will
increase in importance as the Central and Eastern European economies
develop. Regulatory agencies must be careful not to overregulate grow-
ing markets and therefore prevent much needed outside capital and ex-
pertise from reaching these developing countries. A combination of dis-
crete changes in statutory language and a judicious application of
implementing regulations would serve to make the merger laws of the
CSFR, Hungary, Poland and the Russian Republic more effective.
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