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THE VIOLENCE AGAINST WOMEN ACT: 

DENYING NEEDED RESOURCES BASED ON CRIMINAL HISTORY

Jaime M. Yarussi*

“After the first rape, he was returned to the general 

population. There, he was repeatedly beaten and 

forced to perform oral sex and raped. He wrote for help 

again. In his grievance, he wrote a letter, ‘I have been 

sexually and physically assaulted several times by sev-

eral inmates. I'm afraid to go to sleep, to shower or just 

about anything else. I am afraid that when I am doing 

these things, I might die at any time.’” 

Testimony of Ms. Linda Bruntmyer on behalf of her
son Rodney before the National Prison Rape 
Elimination Commission on June 14, 2005.1

In 1994, Congress passed the Violence Against

Women Act (VAWA)2 giving national attention to the issue of

violence against women at the hands of both intimates and non-

intimates.3 VAWA has been reauthorized twice since its initial

passage and currently addresses domestic violence, sexual

assault and physical violence.4 It has also become the largest

funding source for victim5 services such as mental health care

and crisis intervention.  More specifically, VAWA furthered the

attention needed for services for sexual assault victims6 and

enhanced the financial means of non-governmental entities

such as crisis centers to treat victims of abuse- both physical

and sexual.7 However, neither in its initial signing nor in either

the 2000 or 2005 reauthorizations, has VAWA provided for

services for violence perpetrated against incarcerated persons. 

This article aims to discuss the Violence Against

Women Act (VAWA) and the Victims of Crime Act (VOCA) in

regards to funding for mental health treatment and crisis servic-

es for incarcerated survivors and victims of sexual violence.  It

will begin by illustrating the need for services because of

inmates’ likely history of victimization and draws conclusions

regarding the impact that denying VAWA/ VOCA resources

may have on the recovery of incarcerated victims.  

In America, someone is sexually assaulted every two

minutes; one in six American women and one in thirty-three

men are victims of sexual assault.8 About eighty percent of rape

victims are under the age of thirty.9 In 2006, there were 272,350

cases of rape, attempted rape or sexual assault reported.10

According to the 2005 Crime Victims Survey and the National

Center for Policy Analysis, sixty percent of sexual assaults go

unreported.11 The same report stated that men were less likely

to report a sexual assault even though it is estimated they make

up to ten percent of all victims.12 Of the rapes, attempted rapes

and sexual assaults reported in 2005, seventy-three percent of

sexual violence was perpetrated by someone the victim knew—

thirty-eight percent by a friend or acquaintance, twenty-eight

percent by an intimate partner and seven percent by a family

member.13

One out of four girls and one out of six boys are sexu-

ally abused before the age of eighteen.14 Children who are sur-

vivors of sexual abuse can have trouble coping with life’s obsta-

cles.  They demonstrate delinquent behaviors such as drinking

or drug addiction15 and develop psychological problems16 that

are sometimes left untreated, causing them to act out their abu-

sive experiences against others.17 These children may also have

disproportionate contact with the criminal justice system begin-

ning, for some, in childhood and continuing into adulthood.18

In 1997, the United States Census Bureau conducted a

study to determine the national average of victimization of state

prisoners.19 They found that 72.8% of incarcerated women

experienced physical abuse and thirty-nine percent experienced

sexual abuse.20 They also found that 73.5% of incarcerated men

experienced physical abuse and six percent experienced sexual

abuse.21 In a study done in Bedford Hills Women’s Prison, par-

ticipating women were asked overall about physical and/or sex-

ual assault over their lifespan; eighty-two percent reported

childhood victimization and ninety-two percent reported severe

violence as an adult.22 The picture for men is not much differ-

ent.  A study of incarcerated men found that forty percent expe-

rienced childhood sexual abuse.23

In 1999, the Bureau of Justice Statistics (BJS) studied

the abuse histories of inmates and probationers.24 This study

revealed that nineteen percent of state prisoners, ten percent of

federal prisoners, and sixteen percent of men and women in

local jails or on active probation reported physical or sexual

abuse.25 Among state prisoners, sixty-one percent of abused

men and thirty-four percent of abused women were serving time

for a violent offense.26 Nineteen percent of men who reported

abuse before prison were serving sentences for sexual assault;27

sixteen percent of male prisoners and fourteen percent of female

prisoners who reported abuse had committed homicide.28

Illegal drug use and alcohol consumption were also

among issues for abused prisoners in the 1999 BJS study.  An

estimated seventy-six percent of men and eighty percent of

women who reported abuse used illegal drugs regularly.29 Drug

and alcohol use were more common among inmates that report-

ed having been previously victimized; seventy-six percent of

abused men and eighty percent of abused women reported using

drugs regularly and many reported having used alcohol or ille-

gal drugs at the time of their offense.30 Of the abused women

surveyed, forty-six percent committed their current offense

under the influence of illegal drugs and thirty-three percent
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were under the influence of alcohol.31

Based on this data, there are obvious links between

victimization and criminality.  Clearly, people under correction-

al supervision have higher rates of victimization in their past,

higher propensities to use drugs and/or alcohol and less ability

to recognize boundary violations—either perpetrated by or

against them. 

Sexual abuse while under correctional supervision, for

some offenders, may simply be an extension of their past vic-

timization.32 Throughout the history of the correctional system,

offenders, both male and female, have been subjected to sexual

assault and abuse by staff members and other offenders;33 gov-

ernment reports have also documented this abuse and miscon-

duct.34

Each year this country’s correctional system houses

(prisons and jails) and monitors (community corrections)

approximately 7,280,414 men and women;35 once under correc-

tional supervision,36 these men and women can be subjected to

sexual victimization.  In 2003, Congress passed the Prison Rape

Elimination Act (PREA).37 PREA “provide[s] for the analysis

of the incidence and effects of prison rape in Federal, State and

local institutions and to provide information, resources, recom-

mendations, and funding to protect individuals from prison

rape.”38

Among other things, PREA requires BJS to develop a

reliable data collection method and to collect data on the inci-

dence of prison rape in adult prisons, jails and community cor-

rectional facilities as well as corresponding juvenile facilities. 39

BJS began collecting data in 2004,40 and by 2006, the survey of

sexual violence reported by correctional authorities found that

there were 6,528 reported allegations of sexual violence in state

and local correctional facilities, a twenty-one percent rise since

the 2004 collection.41 In 2006, approximately thirty-six percent

of all reported allegations involved staff while only slightly

fewer allegations, thirty-four percent, involved inmate-on-

inmate sexual violence.42

In 2007, the BJS completed the first national inmate

survey.43 This was the first self-administered survey that col-

lected reports of sexual victimization directly from inmates.44

BJS found that 4.5% or approximately 60,500 inmates in state

and federal prisons reported sexual victimization; incidents of

staff sexual misconduct were about one and half times greater

than inmate-on-inmate sexual violence.45 Among the 146

prison facilities in the BJS inmate survey of 2007, fourteen had

incident rates of non-consensual sex that exceeded 300 inci-

dents per 1,000 inmates.46 PREA, when enacted, estimated that

thirteen percent of inmates in the United States are sexually

assaulted in prison.47 The data collected by the BSJ supports

this estimate. 

The effect of sexual victimization in prisons and jails

can be more devastating than sexual assault in the community

due to the unique nature of the correctional setting.48 Being

confined within prison or jail walls can increase the impact on

victims.  In situations of “captivity,” perpetrators become the

most important people in the lives of their victims—in the most

serious of cases, inmates may be coerced, threatened and/or

intimidated into long-term sexual slavery in order to survive.49

This means that offenders experience repeated trauma.  The pri-

mary victimization issues in correctional settings when com-

pared with the community include: (1) more likely to experi-

ence physical trauma; (2) systemic infliction of psychological

trauma; (3) retaliation and/or retribution; (4) lack of autonomy

and safety; and (5) general distrust in the reporting structure/

investigative process.50

Unlike victims in the community, inmates who are

sexually assaulted are not eligible for crime victim compensa-

tion or the mental health services ultimately funded by grants

given to states under compensation funds.51 Offenders who are

sexually assaulted often face their abusers every day, much like

victims of child abuse and domestic violence, but lack advo-

cates and support services, such as crisis centers, which are

largely funded by VAWA and VOCA and do not provide servic-

es for incarcerated persons.52

With the passage of PREA, sexual assault in correc-

tional settings was acknowledged at the national level as a prob-

lem within our correctional system.53 However, that is the very

population left out of both VAWA and VOCA.  The introducto-

ry quote to this article describes an incarcerated boy who was a

non-violent offender, but was repeatedly victimized while

incarcerated.  The only difference between him and those gen-

erally classified as a “victim” of sexual abuse is that his victim-

ization took place during his incarceration.  Men and women in

United States prisons are among the most disenfranchised

members of our society and experience a number of collateral

consequences of their imprisonment.  Many are unable to vote,

get welfare benefits for their children, or secure Section 8 hous-

ing.54 More specific to our subject, prisoners are not allowed to

seek crisis intervention in the community as survivors of sexu-

al victimization if the program is funded under federal spending

bills such as VAWA and VOCA.

The Violence Against Women Act (VAWA)

In 1990, Congress passed VAWA, federal legislation

that comprehensively addressed issues concerning violence

against women.  While violence against women had previously

been discussed by the United States Senate, it did not gain trac-

tion until the involvement of advocacy groups such as the

Family Violence Prevention Fund (FVPF) and the National

Task Force to End Sexual and Domestic Violence Against

Women.  President Clinton signed the Violence Against Women

Act (known later as VAWA I) into law in August 1994 as part of

the Violent Crime Control and Law Enforcement Act of 1994.55

VAWA provisions were set to expire in 2000, and in

1999, Congress began its reauthorization efforts.  During the

1999 reauthorization,56 the Prevention of Custodial Sexual

Assault by Correctional Staff Act was introduced into legisla-

tion to address abuse of persons in custody.  The Act pushed for

Sexual Abuse of Offenders while under 
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a registry of staff perpetrators and the withholding of Federal

law enforcement funds for failure to enact legislation criminal-

izing staff sexual misconduct with inmates.57 While the

Violence Against Women Act of 2000 (known as VAWA II)

passed, the Prevention of Custodial Sexual Assault by

Correctional Staff Act was eliminated during the bill amend-

ment process.

Despite attempts to create a more comprehensive bill

in 2000, the reauthorization generally continued existing pro-

grams, added some improvements and increased funding to

programs already in existence.58 When VAWA was reautho-

rized in 2005,59 any mention of custodial sexual assault was

again left out, even though it was well after the passage of

PREA.60 While VAWA was initially meant to prevent perpetra-

tors of violence  from gaining access to funds used for victim

services, it also prohibits persons in custody who are victimized

from using the funds, which means a significant number of peo-

ple who are sexually assaulted during imprisonment are ineligi-

ble for crisis intervention.61 The fact remains that whether a

sexual assault happens inside or outside of prison walls, the

needs of a victim/survivor remain the same—immediate med-

ical attention and ongoing mental health/crisis intervention are

imperative to surviving the assault in the long term. 

If a violent act is perpetrated against someone, it

should not matter the physical locality of that victimization.

While theoretically VAWA is set up to ensure that batterers who

are incarcerated for abusive conduct do not get access to funds

needed to support their victims, it disregards the fact that even

if an abuser is sent to jail or prison and is then victimized, he is

a victim separate and apart from the crime they perpetrated and

should have equal access to intervention resources. 

By leaving incarcerated victims out of VAWA, the

spirit of the act is not recognized. Purportedly, VAWA seeks to

recognize marginalized people who have little access to appro-

priate legal, medical and mental health care when facing abuse.

While certainly some people who are incarcerated could have

been abusive in the past or can be incarcerated for violent

offenses, a person’s past behavior should not supersede the fact

that the same person could also become a victim once incarcer-

ated.  The fact remains that many people who are incarcerated

were victims of some form of abuse; it stands to reason that they

moved across the spectrum and completed the cycle—victim,

victimizer, victim.  At no point in time does being a victimizer

preclude you from being victimized. Thus, the services provid-

ed to incarcerated victims need to be the same as services pro-

vided to victims in the community. 

The Victims of Crime Act (VOCA)

VOCA62 was originally signed into law in 1984 to sup-

port victim compensation and victim assistance programs

across the nation.  Directly related to incarcerated victims,

VOCA grantees cannot use grant funds to offer rehabilitative

services to perpetrators of crime,63 even if the perpetrator

becomes a victim while incarcerated.

If an incarcerated victim were eligible, however, the

requirements to receive compensation set forth under VOCA

are directly at odds with a correctional environment. Eligibility

requirements under VOCA, although varying slightly from

state to state, are that victims64 are generally required to:

1.  Report the crime promptly to law enforcement.65

2.  Cooperate in the investigation and prosecution of 

the crime.

3.   Be innocent of any criminal activity or misconduct 

leading to the victim's injury or death.

4.  File a timely application66 with the compensation 

program in the state where the crime occurred and 

provide any information requested.

All of these things are severe barriers for people who are incar-

cerated because in order to cooperate in an investigation and

file a timely application for compensation, a person needs to

report the crime in the first place.  Victims rarely report cases of

sexual assault in the community,67 and it is no different for peo-

ple who are incarcerated.68 This lack of reporting can be for a

number of reasons, including lack of trust in the staff or inves-

tigative process, poor grievance procedures, fear of retaliation,

fear of punishment, shame and/or not knowing they are being

sexually violated or belief that they deserve the abuse. 

The final requirement under VOCA is that a person be

innocent of criminal activity leading up to the injury.  These are

simply standards that we freely accept in the community that

we do not apply in correctional settings.  In the community, if a

woman was raped and she happened to be dressed provocative-

ly, we do not blame her for her assault; if a teenager submits to

sex with a family member because she needs new shoes, we do

not place blame on her; if a foreign-born woman is sold into the

sex trade, we do not label her a prostitute. In each of these

cases, the victims would be eligible for VOCA funding to sup-

port them through their recovery. 

However, when we apply those similar situations to a

correctional setting, we get very different results.  An inmate

who dresses provocatively and is sexually assaulted is often

blamed for the assault, a first-time offender who is sexually

assaulted because he borrows a cigarette and owes a favor

should have known better, and when a man is sold for sex from

one gang to another for protective purposes, we wonder why he

did not fight back.  The scenarios are the same – rape, strategic

sex and coerced sex.69 In a community setting, we place no

blame and freely give resources, yet, in a correctional setting,

we wonder what a person did to deserve it and what they did to

contribute to their victimization.  The very essence of that

blame directly relates to a measure of “involvement” in the vic-

timization, which VOCA then relies on to decide if a person

was innocent of criminal activity and allot funds accordingly.

In 2005, the state of New Hampshire prosecuted

Douglas Tower for the sexual assault of twelve women housed

in the Shea Farm Halfway House.70 Tower used a pattern of

coercion and threats to convince the women to submit to his

demands.  The first of twelve cases went to trial in January of

2007.  During that trial, the victim testified for almost one full

day.71 Tower was ultimately found guilty of two counts of

aggravated felonious sexual assault and four counts of felonious

sexual assault.72 He was sentenced to twenty to forty years in

prison and is not eligible for parole until 2027.73 While the sen-
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tence was a victory, the lasting effects of the incident on the

women he abused cannot be measured.  One of the essential

facts that surfaced during the case was that the victims did not

want to talk with the New Hampshire Department of

Corrections mental health staff.  Instead, they wanted to see cri-

sis counselors in the community because they had lost trust in

the system to protect or advocate for them.74 The victims filed

a claim for services with the state’s Crime Victim

Compensation Program to pay for counseling, but because of

the existing rule against funding to people who are incarcerat-

ed, their claims were denied.75

The question then remains, “Why should we care if

incarcerated victims receive services funded under VAWA

and/or VOCA?”  The answer is simple.  Just because someone

is currently incarcerated does not mean he will always be.

What happens during incarceration can be directly linked to an

offender’s success once back in the community.  Having men-

tal health care they can trust not only affects their ability to

recover from a sexual assault, but it may also decrease the like-

lihood of their reoffending and the propensity for them to vic-

timize another in the same way they may have been victimized.

It is no secret that certain communities are adversely affected

by the increased use of incarceration, with African-American

communities and lower socio-economic groups being hit the

hardest.  If nothing else, services as provided for under VOCA

when applied to an incarcerated person, may equate to

increased safety and stability in these communities for the

future.

To this point, we have outlined the victimization his-

tories and correlation to criminality for incarcerated persons.

We have laid out empirical evidence that sexual abuse during

incarceration is a problem as addressed by PREA.  We have

outlined the history and flaws of both VAWA and VOCA, the

major funding sources of affordable and reliable mental health

care and crisis intervention for people who are victims of sex-

ual abuse.  So, taken together, it seems as though the bottom

line is that incarcerated persons are in need of the very

resources and funds they are prohibited from accessing.  But do

rape crisis providers take the same position?  The short answer

is no. 

In an August 2006 survey of sexual assault offices,76

states were asked to answer the following questions in regards

to serving incarcerated populations: 

1.   Do/would your services extend to incarcerated vic-

tims of sexual assault? 

2. Do/would you help victims who are now in the 

community (such as in halfway houses or on parole) 

who were sexually abused while incarcerated?

3.  Are the services you provide to incarcerated per-

sons dependent on status (felony vs. misdemeanor 

offender) or facility (prison vs. halfway house)?

4.  Is funding from the Violence Against Women Act 

used in any of your services for incarcerated or for

merly incarcerated persons?

Thirty-five states responded to the questions, some from multi-

ple local crisis centers. Thirty-three of those states had at least

one crisis center in the state that would serve incarcerated vic-

tims of sexual assault,77 and fifteen of those states received

either VAWA or VOCA funding during that calendar year

which could have been used to provide services to incarcerated

victims.78

Some states that do not use their VAWA/VOCA fund-

ing for support of incarcerated victims, such as Iowa and Rhode

Island, have reached agreements with the Department of

Corrections to receive part of their PREA grant funding.79

These states have built partnerships which allow rape crisis

services to extend to incarcerated individuals who are sexually

abused. Other crisis centers take the position that since the

VAWA/VOCA funding they receive does not specifically go to

incarcerated victims, but instead funds a staff position that may

or may not serve incarcerated victims, there is no conflict with

the rule.80 Finally, since VOCA/VAWA are only small funding

sources and must be met in-kind by state entities, crisis centers

receiving additional state funding take the stance that they are

not in a position to turn away victims based on where the vic-

timization occurred.81

By and large, rape crisis centers reported that they

would serve incarcerated persons under two conditions: (1)

they were not incarcerated for sexual abuse of any nature; and

(2) the safety of the crisis intervention staff was not in question.

For crisis intervention providers, it seems as though a person’s

status as a victim far outweighs a person’s status as an inmate.

Where does this leave an incarcerated person who has

been sexually assaulted?  The answers are somewhat unclear,

but what is obvious is this: (1) people who are under correction-

al supervision, by and large, have victimization histories of

some kind; (2) incarcerated victims are in need of consistent

mental health care; (3) incarcerated persons do not have the

means or ability to seek private mental health care and do not

always trust correctional mental health staff; and (4) as it

stands, federally funded programs and non-profits that inmates

could access for mental health care are not suppose to serve

them if the program receives funding under VAWA and VOCA. 

Among all the data and facts about sexual abuse and

victimization, it remains constant that incarcerated victims

are more in need of the services outlined under VAWA and

VOCA than almost any other group.  Both VAWA and VOCA

are good pieces of legislation on the surface.  They both

established and funded treatment for sexual victimization

What Really Happens: Mental Health 

Care for Incarcerated Victims of Sexual Assault

Conclusion



33 Criminal Law Brief

during a time when it was important for victims of these crimes

to have advocates and compensation.  However, there needs to

be comparable funding for crisis services for incarcerated vic-

tims.  There are two options: both bills, VAWA and VOCA

could be amended to acknowledge the passage of PREA and

fund services for incarcerated victims or, as an extension of

PREA, a matching funding bill for incarcerated victims could

be passed by Congress. 
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