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I. INTRODUCTION

A woman is arrested for inserting money into explred parking
meters after a police officer ordered her not to do so." A truck dnver
uses his CB radio to alert other drivers of a police speed trap.? A
member of a political activist group releases crickets at a public
auction.” A person swallows illegal contraband as he is being
pursued by police.® A child shouts obscemtles at his public school
teacher, shoves her, and leaves the classroom.” Two middle-aged
women privately state that they believe a recent arson was committed
by the local police.® Although these activities varied widely, they
resulted in similar criminal charges; each person was charged with
some form of obstruction of justice.

When many people consider the offense “obstruction of justice,”
they probably think of conduct such as evidence destruction and
tampering with witnesses, jurors, and others involved in the judicial
process. While such beliefs would be correct, these conceptions
would be incomplete. As the above cases suggest, obstruction
statutes have been interpreted to prohibit a broad range of activities.
Since the Enron scandal erupted, the federal obstruction of justice
laws have been used to prosecute many highly-publicized white

collar criminals, such as Martha Stewart.” At the state level,

Copyright 2004, by LOUISIANA LAW REVIEW.

*  Professor of Law, DePaul University College of Law. J.D., Creighton
University; L.L.M., J.S.D. New York University. The author wishes to
acknowledge the outstanding support provided by student research assistant
Christopher M. Kopacz, Class of 2005.

1. State v. Stayton, 709 N.E.2d 1224, 1226 (Ohio Ct. App. 1998).

2. People v. Case, 365 N.E.2d 872, 873-74 (N.Y. Ct. App. 1977).

3. People v. Spiegel, 693 N.Y.S.2d 393, 395 (N.Y. City Crim. Ct. 1999).

4. People v. Ravizee, 552 N.Y.S.2d 503, 504 (N.Y. City Crim. Ct. 1990); see
also People v. Smith, 786 N.E.2d 1121, 1123 (I1l. App. Ct. 2003).

5. Inre Walter S., 337 N.Y.S.2d 774, 775-76 (N.Y. Fam. Ct. 1972).

6. SeeBecky Sisco, Stockton Women Guilty of 'Gossiping', Telegraph Herald,
Oct. 4, 2002, at A3.

7. SeeConstance L. Hays & Jonathan D. Glater, More Tactics Than Theatrics
at the Stewart Trial, N.Y. Times, Feb. 10, 2004, at A1 (discussing the obstruction
of justice charge against Martha Stewart based on her alleged alteration of a
telephone log); see also Jonathan D. Glater, Mistrial Shows Risks in Choosing A
Path for Prosecution, N.Y. Times, Oct. 25, 2003, at C1 (describing the mistrial in
the case against Frank Quattrone, a former investment banker, who was charged
with obstructing justice after he sent an e-mail to his colleagues, encouraging them
to “clean up those files” while a grand jury investigation was underway);
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obstruction laws have been used increasingly against drug offenders
who, in some fashion, attempt to destroy or conceal their drugs when
being pursued by police.?

This article will illustrate the broad reach of the crime of
obstruction at the federal and the state levels through an examination
of the statutes and the case law. Part II provides a brief background
to obstruction of justice. Part IIl examines the federal obstruction of
justice statutes with particular emphasis on the omnibus clause, the
broadest provision of the various strictures. Part IV categorizes and
describes the numerous state approaches to prohibiting obstruction.
Then, Part V analyzes the state case law interpreting the broadest
obstruction statutes. Finally, Part VI contains general observations
about the broad federal and state obstruction statutes and suggests
ways in which the statutes could be restricted.

II. BACKGROUND

In a broad sense, any offense negatively affecting government
functions can be viewed as an obstruction against the administration
of justice. For example, treason, sedition, perjury, bribery, escape,
contempt, false personation, destruction of government property, and
assault of a public official are crimes against the government.’
Moreover, as the number of governmental functions has increased
throughout time, the number of statutory offenses penalizing
obstructions of those functions likewise has increased.' Many of
these crimes have been clearly and distinctly set apart as separate
offenses and are beyond the scope of this article. The focus of this
article, instead, is the more narrow laws, which either in general

Associated Press, Ex-Lawyer for Rite Aid is Found Guilty, N.Y. Times, Oct. 18,
2003, at C2 (describing the obstruction of justice conviction of Franklin Brown for
misleading investigators looking into accounting fraud at Brown’s company); Kurt
Eichenwald, Andersen Guilty in Effort to Block Inquiry on Enron, N.Y . Times, June
16, 2002, at Al (discussing the obstruction of justice conviction against the
accounting firm Arthur Andersen based upon the firm’s hindrance of the
investigation into Enron’s accounting practices). One former federal prosecutor has
noted that, in cases of white collar crime, the obstruction of justice laws have
become a “dream” for prosecutors, because obstruction is an easier charge to
prosecute than tax or securities crimes. Tamara Loomis, The Challenge of
Prosecuting Obstruction-of-Justice Cases, Texas Lawyer, Jan. 5, 2004, at 1.

8. See People v. Brake, 783 N.E.2d 1084, 1086-87 (Ill. App. Ct. 2003)
(swallowing drugs); People v. Vargas, 684 N.Y.S.2d 848, 849 (N.Y. City Crim. Ct.
1998) (throwing a marijuana cigarette down a sewer); People v. Simon, 547
N.Y.S.2d 199 (N.Y. City Crim. Ct. 1989) (breaking a glass pipe containing
cocaine).

9. See Rollin M. Perkins & Ronald N. Boyce, Criminal Law § 5.3 (3d ed.
1982).

10. Id. at 498.
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terms or specific terms, prohibit what today is popularly called
“obstruction of justice.”

III. FEDERAL STATUTE AND CASE LAW

Sections 1501 through 1520 of Title 18 in the United States Code
reflect the various provisions outlawing obstruction of justice.
Specifically, the individual sections reflecting substantial criminal
offenses are titled “assault on a process server,”!! “resistance to
extradition agent,”'> “influencing or injuring officer or juror
generally,”” “influencing juror by writing,”"* “obstruction of
proceedings before departments, agencies, and committees,”" “theft
or alteration of records or process; false bail,”'® “picketing or
parading,”"” “recording, listening to, or observing proceedings of grand
or petit juries while deliberating or voting,”'® “obstruction of court
orders,”” “obstruction of criminal investigations,”? “obstruction of
State or local law enforcement,”” “tampering with a witness, victim,
or an informant,”* “retaliating against a witness, victim, or an
informant,”® “obstruction of Federal audit,”** “obstructing
examination of financial institution,”” “obstruction of criminal
investigations of health care offenses,””® “destruction, alteration, or
falsification of records in Federal investigations and bankruptcy,”*” and
“destruction of corporate audit records.”® Beyond the above
provisions are two other sections, one which reflects a civil action
measure” and another that sets out basic definitions.*

The central provision in this statutory arrangement is section
1503. Inasmuch as the majority of federal prosecutions for

11. 18 U.S.C.A. § 1501 (West 2000 & Supp. 2003).
12. 18 U.S.C. § 1502 (2000).

13. Id. § 1503.

14. Id. § 1504.

15. Id. § 1505.

16. Id. § 1506.

17. Id §1507.

18. Id. § 1508.

19. Id. § 1509.

20. Id. § 1510.

21. 18 U.S.C.A. § 1511 (West 2000 & Supp. 2003).
22. Id. § 1512.

23. Id. § 1513.

24. Id. § 1516.

25. 18 U.S.C. § 1517 (2000).

26. Id. § 1518.

27. 18 U.S.C.A. § 1519 (Supp. 2003).

28. Id. § 1520.

29. Id. § 1514.

30. Id. § 1515.
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obstruction of justice are based on this section, the discussion that
follows will focus on this offense.

A. The Obstruction of Justice Omnibus Clause
1. The Clause Codified

Section 1503 of Title 18, titled “Influencing or injuring officer or
juror generally,” provides: “Whoever . . . corruptly or by threats of
force, or by any threatening letter or communication, influences,
obstructs, or impedes, or endeavors to influence, obstruct, or impede,
the due administration of justice, shall be punished.”' This so-called
omnibus clause is the broadest of the various obstruction of justice
crimes, serving “as a catchall, prohibiting persons from endeavoring to
influence, obstruct, or impede the due administration of justice.”

2. Elements of the Offense

Most courts agree that there are three elements to a charge of
obstruction of justice: (1) there must be a judicial proceeding pending,
(2) the defendant must have knowledge of the proceeding, and (3) the
defendant must have corruptly endeavored to influence, obstruct, or
impede the due administration of justice. These elements will be
discussed accordingly.

a. Pending Judicial Proceeding

The first element of the obstruction of justice omnibus clause is
that there be a pending judicial proceeding that qualifies as an
“administration of justice.”® Courts have often refrained from
developing a “rigid rule” to determine at what point a judicial
proceeding becomes pending.** An investigation by the Federal
Bureau of Investigation or a similar government agency clearly is not
a pending judicial proceeding because it is not a *“judicial arm” of the

31. 18 U.S.C. § 1503 (2000).

32. United States v. Aguilar, 515 U.S. 593, 598, 115 S. Ct. 2357, 2361-62
(1995).

33. United States v. Simmons, 591 F.2d 206, 208 (3d Cir. 1979). But see
United States v. Novak, 217 F.3d 566, 571-72 (8th Cir. 2000) (questioning whether
section 1503 imposes a pending judicial proceeding requirement).

34. See United States v. Vesich, 724 F.2d 451, 454 (5th Cir. 1984); United
States v. Walasek, 527 F.2d 676, 678 (3d Cir. 1975).
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government involved in the administration of justicef"5
Consequently, the issuance of 1nvest1gat1ve tools used z law
enforcement officials, such as search warrants ¢ and wiretaps,”’ does
not constitute a pending judicial proceedlng

On the other hand, a grand jury mvest1gat10n does quahfy as a
pending judicial proceeding.”® If a grand jury investigation is
conducted jointly with another federal agency, such as the United
States Attorney, a judicial proceeding is pending.*® Likewise, a
judicial proceeding was found to be pending where investigations by
the Intg}'nal Revenue Service and a grand jury were “one and the
same.”

An investigation by a law enforcement agency can ripen into a
grand jury investigation, meeting the pending Judicial proceeding
requirement.*? In United States v. Simmons,” the United States
Court of Appeals for the Third Circuit held that a judicial proceeding
becomes pending when agency officials apply for, and cause to be
issued, subpoenas to “secure a presently contemplated presentation
of evidence before the grand jury.”* 1In that case, a subpoena had
been issued upon application of an Assistant United States Attorney
for the defendant to appear before a grand jury and to bring various
documents with him.* The defendant was convicted of obstruction
of justice for destroying those documents and for ordering his

35. Simmons, 591 F.2d at 208. See also Aguilar, 515 U.S. at 599, 115 S. Ct. at
2362 (“[I}tis not enough that there be an intent to influence some ancillary proceeding,
such as an investigation independent of the court’s or grand jury’s authority.”).

36. United States v. Brown, 688 F.2d 596, 598 (9th Cir. 1982) (where
defendant informed the target of the wiretap order that his associate was “a rat,”
defendant did not obstruct a pending judicial proceeding).

37. United States v. Davis, 183 F.3d 231, 240 (3d Cir. 1999) (where defendant
warned the target of a search warrant in order to prevent discovery and seizure of
drugs, defendant did not interfere with a pending judicial proceeding).

38. But see United States v. Gonzalez-Mares, 752 F.2d 1485 (9th Cir. 1985)
(holding that judicial proceeding was pending where defendant made false
statements during an interview with a probation officer for oral pre-sentence report
to magistrate, even though complaint not yet filed).

39. United States v. Walasek, 527 F.2d 676, 678 (3d Cir. 1975).

40. United States v. Shoup, 608 F.2d 950, 962 (3d Cir. 1979).

41. United States v. Furkin, 119 F.3d 1276, 128283 (7th Cir. 1997).

42. United States v. Simmons, 591 F.2d 206, 210 (3d Cir. 1979) (quoting
Walasek, 527 F.2d at 678). See also United States v. Monus, 128 F.3d 376, 389
(6th Cir. 1998) (holding that a judicial proceeding was pending where a defendant
destroyed documents after subpoenas were issued but before the evidence was
presented to the grand jury).

43. 591 F.2d at 210.

44. Id.

45. Id. at 207.
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employees to withhold information from the grand jury.** On
appeal, the defendant argued that the prosecution had not proved
that, at the time the subpoenas were issued, the grand jury was
investigating the defendant or had any knowledge of the activities
related to the subpoena.*’ The court, however, refused to exonerate
defendants who are “fortunate” enough to receive the first subpoenas
of an investigation before evidence was presented to the grand
jury.”® Such defendants, the court held, will have acted with the
same intent to obstruct _]USthC and the same knowledge of a pending
grand jury investigation.*

Other courts have held that the issuance of subpoenas is not
dispositive in deterrmnmg whether a judicial Proceedmg is pending.
For instance, in United States v. Vesich,” the defendant was
convicted of obstruction of justice when he encouraged a witness to
testify falsely before a federal grand jury.”® At the time, the witness
had not been subpoenaed, but instead, he had signed an agreement
with an Assistant United States Attorney to testify before the current
grand jury Also, pursuant to the agreement, the witness’ state
narcotics charges were dropged, and a federal complaint was filed
against the witness instead.” On the defendant’s appeal of his
conviction, the United States Court of Appeals for the Fifth Circuit
examined the pending judicial proceeding requirement by
considering the likelihood that the witness would testify in the
future.® Although the court noted that “these circumstances are
perhaps at the outer edge of the required pendency,” the court held
that a jury could find that the attorney and the witness mutually
expected the witness to testify before the federal grand jury, and
thus, a judicial proceeding was pendmg

A judicial proceeding remains pending even after the trial is
complete and until the court is no longer responsible for post-

46. Id.
47. Id. at208.
48. Id. at 210.

49. Id. See also United States v. Monus, 128 F.3d 376, 389 (6th Cir. 1998)
(holding that a judicial proceeding was pending where a defendant destroyed
documents after subpoenas were issued but before the evidence was presented to
the grand jury).

50. 724 F.2d 451 (5th Cir. 1984).

51. Id. at455.

52. Id.

53. Id. at 455-56.

54. Id. at 456.

55. 1ld.
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sentence motions®® and “until disposition is made of any direct
appeal taken by the defendant assigning error that could result in a
new trial.””’ Consequently, where the defendant submitted false
reports to the United States Probation Office within the one-year
period to file a motion to reduce sentence, a judicial proceeding was
found to be pending.®

b. Knowledge of the Proceeding

It is critical for a charge of obstruction of justice that the
defendant has knowledge or notice of the judicial proceedings.”
Without this knowledge, the defendant necessarily lacks the requisite
intent to obstruct the administration of justice.®* Mere knowledge of
an investigation is not enough to satisfy the knowledge requirement.®!
For instance, where a defendant knew that a person was the subject
of an FBI investigation, this was insufficient to show the defendant’s
knowledge of a grand jury proceeding.5 In that case, the defendant’s
statements that he expected the FBI agent to return with a subpoena
did not show that the defendant knew of a grand jury proceeding
underway at the time as opposed to one that could begin in the
future.® In a different case, a defendant police officer’s knowledge
of a person’s status as an informant was insufficient to show that the
defendant knew the informant was involved in a grand jury-based
investigation.** As the court in that case remarked, “informants and
investigations [can] exist without grand juries.”®

The defendant’s knowledge of a pending judicial proceeding can
be often inferred from the surrounding facts. For example, a
defendant’s knowledge of pending proceedings could be inferred
from the wide sweep of the grand jury’s investigation as well as
conversations in which the defendant asked the target of an
investigation whether he was “standing tall” and needing “a lawyer
or any sort of help.”®® Also, where a defendant, an experienced
attorney, stated to a potential witness that “‘they was going to have’
him ‘before the federal grand jury,”” it could be inferred that the

56. United States v. Novak, 217 F.3d 566, 572 (8th Cir. 2000); United States
v. Fernandez, 837 F.2d 1031, 1034 (11th Cir. 1988).

57. United States v. Johnson, 605 F.2d 729, 731 (4th Cir. 1979).

58. Novak, 217 F.3d at 573.

59. United States v. Aguilar, 515 U.S. 593, 599. 115 S. Ct. 2357, 2362 (1995).

60. Id.

61. United States v. Frankhauser, 80 F.3d 641, 651 (1st Cir. 1996).

62. Id.

63. Id

64. United States v. Davis, 183 F.3d 231, 242 (3d Cir. 1999).

65. Id

66. United States v. Maloney, 71 F.3d 645, 652 (7th Cir. 1995).
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defendant knew that a federal grand jury was always sitting, and thus,
had knowledge of a pending judicial proceeding.”’ However, one
court has held that the prosecution is not required to prove the
defendant knew that the proceedings were federal in nature.®®

c. Corruptly Endeavoring to Obstruct Justice
i. Corruptly

Because the only mental state described in the omnibus clause is
the word “corruptly,”® the mens rea required to sustain an
obstruction of justice conviction has been the source of much
confusion.” In an 1893 case, Pettibone v. United States,”" the United
States Supreme Court interpreted the predecessor statute to section
1503 as requiring specific intent to obstruct justice.”” The intent
requirement could not be fulfilled by “general malevolence” or
“general evil intent.””

In the years following Pettibone, some courts seemed to abandon
the specific intent requirement in favor of a less strict formulation of
the mens rea requirement.74 For example, some courts followed the
lead of the Fourth Circuit, which held that the offense required only
knowledge or notice that the defendant’s “success . . . would have
likely resulted in an obstruction of justice,” and such notice was
provided by the “reasonable foreseeability of the natural and probable
consequences of one’s acts.”” In addition, the Eleventh Circuit held
that the government was not required to prove specific intent, but
rather that “the conduct was prompted, at least in ;)art, by a ‘corrupt
motive.’”’”® However, in United States v. Aguilar,” the United States
Supreme Court seemed to affirm the Pettibone requirement of

67. United States v. Vesich, 724 F.2d 451, 458 (5th Cir. 1984).

68. United States v. Ardito, 782 F.2d 358, 362 (2d Cir. 1986).

69. 18 U.S.C. § 1503 (2000).

70. See Joseph V. De Marco, Note: A Funny Thing Happened on the Way to
the Courthouse: Mens Rea, Document Destruction, and the Federal Obstruction of
Justice Statute, 67 N.Y.U.L. Rev. 570, 576-90 (1992).

71. 148 U.S. 197, 13 S. Ct. 542 (1893).

72. Id. at207,13 S. Ct. at 546-47 (“[T]he specific intent to violate the statute
must exist to justify a conviction.”).

73. Id. at 207-08, 13 S. Ct. at 547.

74. See De Marco, supra note 70, at 580-90.

75. United States v. Neiswender, 590 F.2d 1269, 1273 (4th Cir. 1979); see also
United States v. Machi, 811 F.2d 991, 998 (7th Cir. 1987); United States v.
Silverman, 745 F.2d 1386, 1393 (11th Cir. 1984).

76. United States v. Thomas, 916 F.2d 647, 651 (11th Cir. 1990); United States
v. Saget, 991 F.2d 702, 713 (11th Cir. 1993).

77. 515U.S.593, 115 S. Ct. 2357 (1995).
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specific intent, when it held that a person convicted under section
1503 must have acted “with an intent to influence judicial or grand
jury proceedings.””® Although some courts have contmued to follow
pre-Aguilar formulations of the mens rea requirement,” the Court’s
interpretation seems to require nothing less than specific intent to
obstruct justice.

Intent to obstruct justice normally can be inferred from all
surrounding facts and circumstances.’® However, proof of a motive
alone is insufficient to infer specific intent.®* For example, where the
defendant, a confidential informant in a series of cases, was angry
with his compensation and stated that he would “get amnesia” and
that the government would lose its cases without him, a jury could
infer that the defendant intended to mﬂuence the judicial proceedings
in which he was scheduled to testify.®* Also, where a defendant left
a voice mail message threatening to murder the judge who had
sentenced him and had recently issued a warrant for his arrest, the
defendant’s specific intent to thwart his arrest warrant and his
pending hearing could be inferred.®

Where the defendant’s acts took place before subpoenas were
issued, this can negate the specific intent to obstruct justice.
Therefore, where the defendant had backdated documents before they
were subpoenaed and submitted to the grand jury, there was no
corrupt intent.®* Similarly, in United States v. Ryan,*’ the United
States Court of Appeals for the Ninth Circuit concluded that the
defendant’s specific intent was not established where the defendant
instructed his secretary to delete a certain name from all club
membership cards, which were later subpoenaed by a grand jury.®

78. Id. at 599, 115 S. Ct. at 2362 (emphasis added). For a discussion of
specific intent, see John F. Decker, 1 Illinois Criminal Law § 2.27 (2000).

79. See, e.g., United States v. Brenson, 104 F.3d 1267, 1277 (11th Cir. 1997)
(“[AJll the government has to establish is that the defendant should have reasonably
foreseen that the natural and probable consequence of the success of his scheme
would achieve precisely that result.”).

80. United States v. Moon, 718 F.2d 1210, 1236 (2d Cir. 1983).

81. United States v. Littleton, 76 F.3d 614, 619 (4th Cir. 1996) (where the
defendant, who allegedly made false statements while testifying in her son’s
suppression hearing, understood the purpose and importance of the hearing and
desired that the court grant the motion, there was insufficient evidence of intent to
obstruct justice).

82. United States v. Russell, 234 F.3d 404, 407 (8th Cir. 2000).

83. United States v. Weber, 320 F.3d 1047, 1051 (9th Cir. 2003).

84. Moon, 718 F.2d at 1236 (also holding that a stronger case for obstruction
would have been presented if the defendant had affirmatively vouched for the
documents’ accuracy or submitted the documents knowing that he could have
resisted production on self-incrimination grounds).

85. 455 F.2d 728 (9th Cir. 1971).

86. Id. at734.
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Furthermore, after the cards were received by the government, the
name still appeared on eighteen cards.®” Therefore, the court
concluded that the defendant did not intend to conceal the name from
the grand jury.®®

ii. Endeavoring to Obstruct Justice

A defendant fulfills the actus rea requirement of section 1503 by
influencing, obstructing, impeding or endeavoring to influence,
obstruct, or impede the due administration of justice.** Thus, a
defendant’s actions need not successfully obstruct justice, since an
“endeavor” to obstruct justice is sufficient.”® An endeavor is often
described as “less than an attempt™' or “any effort or assay to
accomplish the evil purpose the statute was enacted to prevent.”®> The
United States Supreme Court, in Aguilar, stated that the term
“endeavor” is used in the statute to punish conduct “where the
defendant acts with an intent to obstruct justice, and in a manner that
is likely to obstruct justice, but is foiled in some way.”” For example,
the Court stated, a defendant who intends to lie to a subpoenaed
witness who ultimately does not testify has endeavored to obstruct
justice.”® Therefore, where an attorney accepted money from a
recently-convicted defendant, who was not his client, to bribe the
defendant’s judge, the attorney’s lack of success did not prevent his
conduct from being an endeavor.”

To sustain a conviction, any endeavor, even with the requisite
intent, must have the “natural and Erobable effect” of interfering with
the due administration of justice.*® The Supreme Court, in Aguilar,
termed this the “‘nexus’ requirement—that the act must have a
relationship in time, causation, or logic with the judicial
proceedings.”’ In that case, the defendant was charged with
obstructing justice by providing false statements to an FBI agent.”®
However, the agent was not acting as an arm of a grand jury
investigation, and he had not yet been subpoenaed to appear before the

87. Id.

88. Id

89. 18 U.S.C. § 1503 (2000).

90. United States v. Aguilar, 515U.S. 593, 599, 115 S. Ct. 2357, 2362 (1995).
91. United States v. Buffalano, 727 F.2d 50, 53 (2d Cir. 1984).

92. United States v. Silverman, 745 F.2d 1386, 1393 (11th Cir. 1984).
93. Aguilar, 515 U.S. at 601-02, 115 S. Ct. at 2363.

94. Id at 602, 115 S. Ct. at 2363.

95. United States v. Atkin, 107 F.3d 1213, 1219 (6th Cir. 1997).

96. Aguilar, 515°U.S. at 599, 115 S. Ct. at 2362.

97. Id.

98. Id. at601, 115 S. Ct. at 2363.
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grand jury.”® Therefore, the Court held that the eventual use of such
testimony at the time of the interview was “speculative” and did not
have the natural and probable effect of interfering with the due
administration of justice.'®

The natural and probable effects of the defendant’s acts can be
inferred by a jury.’®" For example, where a defendant forged a letter
that included false statements and urged leniency in the defendant’s
upcoming supervised release violation hearing, the government was
not required to prove the letter actually obstructed justice.'” The letter
had the natural and probable effect of influencing the sentencing judge,
since it was the type the judge normally received and relied upon when
imposing sentences.'®

What constitutes an endeavor to obstruct justice falls roughly into
four categories of activities: (1) providing false testimony, (2)
destroying or altering documents or other evidence, (3) engaging in
fraudulent schemes, and (4) tampering with a witness. These forms of
conduct will now be explored.

(1) Providing False Testimony

Section 1503 is often used to prosecute defendants who provide
false testimony in a pending judicial proceeding.'® False testimony
alone cannot provide the basis of an obstruction conviction because
“the function of trial is to sift the truth from a mass of contradictory
evidence, and to do so the fact finding tribunal must hear both truthful
and false witnesses.”'® Even if the false testimony amounts to perjury,
it cannot be the sole evidence in an obstruction conviction because
obstruction requires specific intent to interfere with the due
administration of justice.'”® Some early cases held that it must be
proven that the false statements had the actual effect of obstructing
justice.!” However, that additional burden has been essentially
eliminated, since section 1503 has been intergreted broadly to cover all
unsuccessful endeavors to obstruct justice.'

99. Id

100. Id.

101. United States v. Furkin, 119 F.3d 1276, 1283 (7th Cir. 1997).

102. United States v. Collis, 128 F.3d 313, 318 (6th Cir. 1997).

103. Id.

104. United States v. Griffin, 589 F.2d 200, 204 (5th Cir. 1979) (*“The perjurious
witness can bring about a miscarriage of justice by imperiling the innocent or
delaying the punishment of the guilty.”).

105. Inre Michael, 326 U.S. 224, 227-28, 66 S. Ct. 78, 80 (1945).

106. United States v. Williams, 874 F.2d 968, 980 (5th Cir. 1989).

107. See United States v. Perkins, 748 F.2d 1519, 1528 (11th Cir. 1984); United
States v. Griffin, 589 F.2d 200, 204 (5th Cir. 1979).

108. See United States v. Thomas, 916 F.2d 647, 651 (11th Cir. 1990); Williams,
847 F.2d at 980-81.
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The false statement is not required to be presented in court or
delivered to a court officer.'® Providing false statements to a grand
jury''® and falsely denying knowledge of certain events to the grand
jury''! can be an endeavor to obstruct justice. Also, where a
confidential informant made false statements to the attorney of the
person against whom the informant was to testify, resulting in a
dismissed charge against that person, this amounted to an endeavor to
obstruct justice.''? Finally, where a defendant made false statements
to a probation officer during an interview and to a magistrate during an
oral presentence report, the defendant was found to have obstructed
justice by receiving an undeserved lenient sentence.'"?

Where the false statement does not have the natural and probable
effect of obstructing justice, an obstruction charge will not stand. For
instance, where a defendant made unsworn exculpatory false
statements to FBI agents—who were investigating political corruption,
did not expect a complete confession, and eventually learned the truth
about the matter under investigation—the statements did not have the
natural and probable effect of obstructing justice.'*

Also, where it is not clear that the allegedly false testimony was, in
fact, untrue, the statements cannot have the natural and probable effect
of impeding justice.!® For instance, in United States v. Thomas,"' the
defendant was asked whether he had known Callahan, the target of an
investigation, by another name or had ever introduced Callahan to
anyone using another name.'"” The defendant responded that he had
not.!'® However, there was evidence that the defendant knew that
others referred to the target by another name.'” The United States
Court of Appeals for the Eleventh Circuit held that the questions the
defendant answered were too vaguely worded to establish that the
defendant testified falsely.'”® The court held that more than the
“conjecture and innuendo” offered as evidence was required to sustain
an obstruction of justice conviction.'*!

109. United States v. Fields, 838 F.2d 1571, 1575 (11th Cir. 1988).

110. United States v. Russo, 104 F.3d 431, 436 (D.C. Cir. 1997); Perkins, 748
F.2d at 1528.

111. United States v. Williams, 874 F.2d 968, 981; Griffin, 589 F.2d at 204.

112. United States v. Barfield, 999 F.2d 1520, 1520-22 (11th Cir. 1993).

113. United States v. Gonzalez-Mares, 752 F.2d 1485, 1491-92 (9th Cir. 1984).

114. United States v. Wood, 6 F.3d 692, 696-97 (10th Cir. 1993).

115. United States v. Thomas, 916 F.2d 647, 653 (11th Cir. 1990); United States
v. Brand, 775 F.2d 1460, 1467-68 (11th Cir. 1985).

116. 916 F.2d 647.

117. Id. at 649.

118. Id

119. Id. at 649-50.

120. Id. at 654.

121. Id. (quoting United States v. Palacios, 556 F.2d 1359, 1365 (5th Cir.
1977)).
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(2) Destruction or Alteration of Documents and Other
Evidence

A second act that forms the basis of many obstruction of justice
convictions is the destruction or alteration of documents and other
evidence. For example, where a corporate officer caused records to
be destroyed after learning that the company had been served with a
subpoena, there was an interference with the due administration of
justice.'?? Other similar acts chargeable under section 1503 include
the fabrication of meeting minutes'> and the alteration of airplane
flight logs."*

A jury can infer that the defendant had possession of the
documents at the time of the subpoena.'” Thus, where a defendant
possessed documents when he was aware that he was the subject of
a grand jury investigation and those later turned up in his attorney’s
files, a jury could infer that the defendant had possession of the
documents at the time they were subpoenaed.'?

(3) Fraudulent Schemes

Fraudulent schemes, typically involving bribery, also may be
charged under the obstruction of justice omnibus clause. The scheme
is not required to be successful because an “endeavor” suffices for
purposes of the statute.'”’ Moreover, fraudulent schemes, even if
unsuccessful, have been held to obstruct justice by having a “lulling
effect” on a party involved.'® For example, where an attorney agreed
with a defendant, though not his client, to ensure a lenient sentence
from the presiding judge in exchange for money, the attorney was
subject to obstruction of justice charges.'” Although the attorney’s
attempt was unsuccessful, it could have lulled the defendant into a
false sense of security and caused him to take a less active role in his
case.'® In another case, an attorney could have lulled a defendant by
encouraging him to drop his Pending appeal, which the defendant
was entitled to pursue by law.™!

122. United States v. Walasek, 527 F.2d 676, 681 (3d Cir. 1975).
123. United States v. McComb, 744 F.2d 555, 559 (7th Cir. 1984).
124. United States v. Mullins, 22 F.3d 1365, 1370 (6th Cir. 1994).
125. United States v. Davis, 752 F.2d 963, 971 (5th Cir. 1985).
126. Id

127. United States v. Atkin, 107 F.3d 1213, 1218 (6th Cir. 1997).
128. United States v. Buffalano, 727 F.2d 50, 54-55 (2d Cir. 1984).
129. Id

130. Id.

131. United States v. Machi, 811 F.2d 991, 999 (7th Cir. 1987).
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(4) Witness Tampering

Since the enactment of the Victim and Witness Protection Act
(VWPA) in 1982,*? which removed all references to “witnesses”
from section 1503 and made witness tampering a separate offense,
the circuits are divided on whether Congress intended witness
tampering to be removed from the scope of section 1503."** The
Second™ and Ninth'® Circuits have held that Congress, by
eliminating references to “witnesses” in section 1503, intended
witness tampering to be prosecuted only under sections 1512 and
1513. However, the Fourth,"® Fifth,"*” Seventh,*® and Eighth'*
Circuits have allowed prosecutions under both section 1503 and a
witness tampering section.

In circuits that have upheld witness tampering prosecutions under
the omnibus clause, a variety of conduct has been reached. For
example, suggesting that a person lie to a grand [iury,“O and
attempting to hire someone to kill a grand jury witness,™*' are forms
of conduct that have been deemed within the reach of section 1503.
Also, where a defendant attempted to bribe a witness and later
threatened the life of the witness’ mother, the defendant was found
to have obstructed justice.'*?

3. Defenses to Section 1503
Various defenses to a charge under section 1503’s omnibus

clause have been presented and will now be discussed briefly.
Constitutional challenges to the statute on grounds of vagueness'

132. Pub. L. No. 97-291, 96 Stat. 1248 (codified as amended at 18 U.S.C. §§
1512-1514, 3579 (2000)).

133. See Tina M. Riley, Note, Tampering with Witness Tampering: Resolving
the Quandary Surrounding 18 U.S.C. §§ 1503, 1512,77 Wash. U. L.Q. 249 (1999)
(recommending that witness tampering cases be prosecuted only under section
1512).

134. See United States v. Hernandez, 730 F.2d 895, 898-99 (2d Cir. 1984).

135. See United States v. Aguilar, 21 F.3d 1475, 148486 (9th Cir. 1994), rev’d
on other grounds, 515 U.S. 593, 115 S. Ct. 2357 (1995).

136. United States v. Kenny, 973 F.2d 339, 343 (4th Cir. 1992).

137. United States v. Wesley, 748 F.2d 962, 964 (5th Cir. 1984).

138. United States v. Rovetuso, 768 F.2d 809, 824 (7th Cir. 1985).

139. United States v. Risken, 788 F.2d 1361, 1369 (8th Cir. 1986).

140. United States v. Ladum, 141 F.3d 1328, 1339 (9th Cir. 1998).

141. Risken, 788 F.2d at 1369.

142. United States v. Moody, 977 F.2d 1420, 1422 (11th Cir. 1992).

143. See United States v. Cueto, 151 F.3d 620, 632 (7th Cir. 1998) (holding that
“corruptly” is not unconstitutionally vague as applied); United States v. Brenson,
104 F.3d 1267, 1280-81 (11th Cir. 1997) (holding that “corruptly” is not
constitutionally vauge as applied).
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and overbreadth'* have been summarily rejected. Also, challenges
to the omnibus clause’s application to a defendant’s particular
conduct on the grounds of ejusdem generis (“of the same kind”) have
generally failed.'® One possibly successful defense is a fear of
reprisal that negates the “corrupt” mental state required for
obstructing justice. In United States v. Banks,"* the Eleventh Circuit
held that “within a narrow range of unusual and extreme
circumstances,” a defendant could be acquitted of a section 1503
charge based on “a realistic and reasonable perception that giving
testimony would result in imminent harm to the safety of the witness
or members of his family.”'¥’

B. Other Federal Obstruction of Justice Offenses

In addition to the general obstruction of justice provision of
section 1503, Chapter seventy-three also contains seventeen
provisions dealing with specific acts which constitute obstruction of
justice. These sections can be grouped into five categories: (1)
obstruction of persons in the performance of their official duties, (2)
obstruction of judicial proceedings, (3) obstruction of government
agencies, (4) obstruction of government investigations, and (5)
obstruction of law enforcement. These will now be examined briefly.

1. Obstruction of Persons in the Performance of Their Official
Duties

a. Assault on a Process Server

The first of the specific provisions dealing with the obstruction of
persons in the performance of their official duties is section 1501,
titled “assault on process server.”'*® This provision makes it an
offense to “knowingly and willfully” obstruct, resist or oppose any
officer of the United States or other duly authorized person in
“serving, or attempting to serve or execute, any legal or judicial writ
or process” of any court of the United States, or United States
magistrate judge.'” The section also makes it an offense to assault,

144. United States v. Cintolo, 818 F.2d 980, 99697 (1st Cir. 1987) (holding that
section 1503 is not overbroad).

145. United States v. Howard, 569 F.2d 1331, 1333-34 (5th Cir. 1978) (holding
that section 1503’s omnibus clause applied to a defendant who attempted to sell
grand jury transcripts).

146. 942 F.2d 1576 (11th Cir. 1991).

147. Id. at 1579.

148. 18 U.S.C.A. § 1501 (West 2000 & Supp. 2003).

149. Id.
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beat, or wound an officer or duly authorized person, in serving or
executing any writ, rule, order, process, warrant of other legal or
judicial writ of process if the person committing the offense knows
that the process server is a federal officer or duly authorized
person.'*

Thus, a defendant was found to have obstructed a process server
in violation of section 1501 where he refused to allow a United States
Marshal bearing a proper search warrant to search his property and
threatened to keep the Marshal on the property if the search was
conducted.’ However, where police officers knocked on a
defendant’s door and requested the presence of someone visiting the
defendant, but the defendant refused to permit the officer’s entry
without a warrant, the defendant was exercising her constitutional
right to be free from unreasonable searches and seizures, and thus,
her section 1501 conviction was overturned.'*

b. Resistance to an Extradition Agent

Congress also has created an offense entitled “resistance to
extradition agent” that makes it an offense for anyone ‘“knowingly
and willfully” to obstruct, resist, or oppose an extradition agent of the
United States in the execution of his duties.”” Although defendants
often are charged both under section 1502 and section 1503,"** there
are no judicial decisions interpreting this section standing alone.

2. Obstruction of Judicial Proceedings

The second category of obstruction offenses deals with various
acts that obstruct judicial proceedings. The five offenses comprising
this category will now be explored.

a. Influencing a Juror by Writing

Section 1504, called “influencing juror by writing,” makes it an
offense for anyone to attempt to influence the action or decision of a
grand or petit juror of any court of the United States on any issue or
matter before the juror or the jury of which he or she is a member by
writing or by sending the juror any written communication in relation

150. Id.

151. United States v. Peifer, 474 F. Supp. 498, 505 (E.D. Pa. 1979), aff'd, 615
F.2d 1354 (3d Cir. 1980).

152. Miller v. United States, 230 F.2d 486, 490 (5th Cir. 1956).

153. 18 U.S.C. § 1502 (2000).

154. See, e.g., United States v. Bertoli, 854 F. Supp. 975, 1094 (D.N.J. 1994).
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to the issue or matter before the jury."” The purpose of this section
is to prevent anyone from attempting to put pressure on or intimidate
a grand juror by written communication.'”® However, this section
does not prohibit the communication of a request to appear before a
grand jury."”’

b. Theft or Alteration of a Record or Process and Causing
False Bail to be Entered

Section 1506 covers two separate offenses. First, it makes it a
crime for anyone to “feloniously” steal, take away, alter, falsify, or
otherwise avoid any record, writ, process or other proceedings, in any
court in the United States which results in any judgment being
reversed, voided or not taking effect.'””™® Second, anyone who
“acknowledges or procures to be acknowledged in any such court,
any recognizance, bail or judgment, in the name of any other person
not privy or consenting to the same” is guilty of an offense.” For
example, a defendant was convicted under this offense when he
caused false bail to be entered and acknowledged and knew that he
lacked the authority to cause the bonds to be entered.'®

c. Picketing or Parading

Congress also has created an offense simply called, “picketing or
parading,” which prohibits anyone “with the intent of interfering
with, obstructing, or impeding the administration of justice, or with
the intent of influencing any judge, witness, or court officer in the
discharge of his duty” from picketing or parading in or near any
building housing a federal court or any residence occupied by or used
by a judge, juror or court officer.'® The section also prohibits the use
of sound-trucks or similar devices or the use of any demonstration in
or near any court house or residence.'®® This section does not prevent
a court from punishing persons for such conduct for contempt.'®>

There have been few prosecutions under this section. However,
a court upheld the use of this section in a conviction of a person for
demonstrating on the grounds of a United States courthouse during

155. 18 U.S.C. § 1504 (2000).

156. United States v. Smyth, 104 F. Supp. 283, 299 (N.D. Cal. 1952).

157. Inre New Haven Grand Jury, 604 F. Supp. 453, 457 (D. Conn. 1985).
158. 18 U.S.C. § 1506 (2000).

159. Id

160. United States v. Kane, 433 F.2d 337, 338-39 (3d Cir. 1970) (per curiam).
161. 18 U.S.C. § 1507 (2000).

162. Id

163. Id.



68 LOUISIANA LAW REVIEW [Vol. 65

a trial for failure to register for the draft even though the defendant
argued that the purpose of the demonstration was to get media
attention and not to interfere with the trial.'®*

d. Recording, Listening to, or Observing Jury Proceedings

Title 18 also contains a section called “recording, listening to, or
observing the proceedings of a grand or petit jury while deliberating
or voting.”'®  Specifically, this section makes it an offense for
anyone “knowingly and willfully” to use any means or device to
record, or attempt to record the proceedings of any grand or petit jury
in any court in the United States while the jury is deliberating or
voting.'% It also makes it an offense to listen to, observe, or attempt
to listen to or observe the proceedings of any such jury of which the
person is not a member which the jury is deliberating or voting.'”’
However, this section exempts as an offense a juror’s taking notes in
connection with a case for the purpose of assisting in carrying out his
or her duties as a juror.'s®

e. Obstruction of Court Orders

Finally, section 1509 prohibits “obstruction of court orders” and
makes it an offense for anyone “by threats or force” to willfully
prevent, obstruct, impede, or interfere with the exercise of rights or
the performance of duties under any order, judgment, or decree of a
court of the United States.'® The section also prohibits attempts to
do the above-stated conduct.'’® This offense requires proof that
actual force was used or threatened and that the defendant acted in a
manner than created a fear of death or bodily harm."”!

Before a person can be convicted under section 1509, he or she
must know of the court order.'”> However, a court has upheld a
conviction under the section where the defendant stated that he was
unfamiliar with the terms of the injunction.!” In addition, the Tenth
Circuit held that necessity could not be raised in a prosecution under
section 1509 involving a person who scaled a fence surrounding a

164. United States v. Carter, 717 F.2d 1216, 1218-1220 (8th Cir. 1983).
165. 18 U.S.C. § 1508 (2000).

166. Id.

167. Id.

168. Id.

169. Id. § 1509.

170. Id.

171. United States v. Cooley, 787 F. Supp. 977, 981 (D. Kan. 1992).
172. United States v. Griffin, 525 F.2d 710, 713 (1st Cir. 1975).

173. Cooley, 787 F. Supp. at 989.
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women’s health clinic, since other alternatives were available for
protest.'”

3. Obstruction of Proceedings Before Government Agencies

The third category of specific obstruction of justice offenses,
contained in section 1505, outlaws the “obstruction of proceedings
before government departments, agencies and committees.”'” This
section contains two separate offenses. First, it is a crime for anyone
with the “intent to avoid, evade, prevent, or obstruct compliance” with
a civil investigative demand made under the Antitrust Civil Process
Act, to willfully withhold, misrepresent, remove, conceal, cover up
destroy, mutilate, alter, or falsify any document, interrogatories, or oral
testimony, which is the subject of the investigative demand.'”® There
are no reported cases dealing with this paragraph.

The second paragraph of section 1505 is much broader and has
been the basis of a number of prosecutions. This paragraph makes it
an offense for anyone “corruptly or by threats or force, or by any
threatening letter or communication” to influence, obstruct, or impede
or attempt to influence, obstruct, or impede any proceeding before a
federal department or agency or any Congressional committee.'”’

Therefore, the elements of an offense under section 1505 are as
follows: (1) There must be proceedings pending before a federal
agency or department, (2) the defendant must be aware of the
proceedings, and (3) the defendant must have intentionally and
corruptly attempted to influence, obstruct or impede the proceedings.

The elements of section 1505 closely mirror those in section 1503,
* except that the proceeding requirement applies to administrative, rather
than judicial, proceedings. This requirement has been interpreted
broadly to protect “any actions of an agency which relate to some
matter within the scope of the rulemaking or adjudicative power vested
in the agency by law.”'”® For example, investigations by Congress,'”
the Federal Trade Commission,'®* and the Internal Revenue Service'®!
have met the proceeding requirement, whereas an FBI investigation'®
was not such a proceeding.

Also like section 1503, an endeavor to obstruct justice, even if
unsuccessful, suffices for purposes of the offense. Thus, where two

174. United States v. Turner, 44 F.3d 900, 903 (10th Cir. 1995).

175. 18 U.S.C. § 1505 (2000).

176. Id. (referring to 15 U.S.C. § 1311 (2000)).

177. Id.

178. United States v. Higgins, 511 F. Supp. 453, 455 (W.D. Ky. 1981).
179. United States v. Mitchell, 877 F.2d 294, 301 (4th Cir. 1989).

180. United States v. Fruchtman, 421 F.2d 1019, 1021 (6th Cir. 1970).
181. United States v. Price, 951 F.2d 1028, 1031 (9th Cir. 1991).

182. Higgins, 511 F. Supp. at 455.
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nephews of a Congressional committee chairman accepted $50,000
from the target of an investigation by that committee in exchange for
a promise to halt the investigation, the nephews endeavored to
obstruct justice, even though they did not take any steps to influence
the investigation.'®?

4. Obstruction of Government Investigations

The fourth category of obstruction of justice involves the
obstruction of government investigations. This category contains
eight separate criminal offenses.

a. Obstruction of Criminal Investigations

Section 1510 contains four offenses related to the “obstruction of
criminal investigations.”'® First, section 1510(a) makes it an offense
for any person to willfully endeavor to bribe in order to obstruct,
delay, or prevent the communication of information to a criminal
investigator.'® Second, section 1510(b)(1) makes it an offense for an
officer of a financial institution to notify a person about a subpoena
for records of that financial institution or information that has been
furnished to a grand jury in response to that subpoena.'®® Third,
section 1510(b)(2) makes it an offense for an officer or a financial
institution to notify a customer of that financial institution whose
records are sought by a grand jury about the subpoena or information
that has been furnished to the grand jury in response to the
subpoena.'® Finally, section 1510(d) makes it an offense for anyone
who is an officer, director, agent or employee of a person engaged in
the insurance business to notify any other person about a subpoena
for the records of that person engaged or information that has been
furnished to a federal grand jury in response to that subpoena.'®?

While there are no reported decisions involving sections 1510(b)
or 1510(d), section 1510(a) has been the focus of various
prosecutions. Section 1510(a) requires three crucial elements: that
the defendant (1) willfully (2) endeavor to bribe in order to obstruct,
delay or prevent the communication of information (3) to a criminal
investigator.

Although the statute specifically mentions only bribery, it has
been interpreted to prohibit all “threatening efforts designed to

183. Mitchell, 877 F.2d at 297.
184. 18 U.S.C. § 1510 (2000).
185. Id. § 1510(a)(1).

186. Id. § 1510(b)(1).

187. Id. § 1510(b)(2).

188. Id. §1510 (d).
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prevent a person from communicating information about a crime to a
federal prosecutor.”'® For instance, a conviction was upheld under
this section when a defendant threatened an informant that he would be
“blown away” if he testified against the defendant.”®® Section 1510 is
not limited to pre-indictment investigations but also can apply after
judicial proceedings have commenced."!  In addition, the
interpretation of “criminal investigator” has been interpreted broadly
to include FBI agents,'®? IRS agents,'** and employees of the Securities
and Exchange Commission."

b. Tampering with a Witness, Victim, or Informant

In 1982, Congress amended the obstruction of justice omnibus
clause in section 1503 and passed the Victim and Witness Protection
Act (VWPA? to explicitly protect victims and witnesses in federal
proceedings.”® The VWPA added several new obstruction of justice
offenses, the most important of which is section 1512, criminalizing
“tampering with a witness, victim, or an informant.”**® This section
addresses four forms of conduct, specifically (1) the killing of another
person,'”’ (2) use of force against another person,'*® (3) intimidation or
corrupt persuasion,'® and (4) harassment of another person.?®® Each of
these forms of tampering will now be discussed.

First, section 1512(a) makes it an offense for anyone to kill or
attempt to kill another person, with the intent to prevent (1) that person
from attending or testifying in an official proceeding, (2) the
production of a record, document, or other object, in an official
proceeding, or (3) the communication by any person to a law
enforcement officer or judge of the United States of information
relating to the commission or possible commission of a federal offense
or a violation of conditions of probation, parole, or release pending
judicial proceedings.”®!

The second and third forms of conduct have similar statutory
language and will be discussed together. Thus, it is a crime for

189. United States v. Murray 751 F.2d 1528, 1534 (9th Cir. 1985).

190. Id. at 1535.

191. United States v. Koehler, 544 F.2d 1326, 1329 (5th Cir. 1977).

192. United States v. Segal, 649 F.2d 599, 603 (8th Cir. 1981).

193. United States v. Zemek, 634 F.2d 1159, 1176-77 (9th Cir. 1980).

194. United States v. Abrams, 543 F. Supp. 1184, 1189 (S.D.N.Y. 1982).

195. Pub. L. No. 97-291, 96 Stat. 1248 (codified as amended at 18 U.S.C.A. §§
1512-1514, 3579 (West 2000 & Supp. 2003)).

196. 18 U.S.C.A. § 1512 (West 2000 & Supp. 2003).

197. Id. § 1512(a)(1).

198. Id. § 1512(a)(2).

199. Id. § 1512(b).

200. Id. § 1512(d).

201. Id. § 1512(a)(1).
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anyone to use or threaten physical force against any person,
knowingly intimidate, threaten, or corruptly persuade another person,
or engage in misleading conduct toward another person, with intent
to (1) influence, delay, or prevent the testimony of any person in an
official proceeding; (2) cause or induce any person to (a) withhold
testimony or a record, document, or other object, from an official
proceeding, (b) alter, destroy, mutilate, or conceal an object with
intent to impair the integrity or availability of the object for use in an
official proceeding, (c) evade legal process summoning that person
to appear as a witness, or to produce a record, document, or other
object, in an official proceeding, or (d) be absent from an official
proceeding to which that person has been summoned by legal
process; or (3) hinder, delay, or prevent the communication to a
federal law enforcement officer or judge of information relating to
the commission or possible commission of a federal offense or a
violation of conditions of probation, supervised release, parole, or
release pending judicial proceedings.”

Finally, section 1512(d) makes it a crime for anyone to
intentionally harass another person and thereby hinder, delay,
prevent, or dissuade the person from (1) attending or testifying in an
official proceeding, (2) reporting to a federal law enforcement officer
or the commission or possible commission of a federal offense or a
violation of conditions of probation, supervised release, parole, or
release pending judicial proceedings, (3) arresting or seeking the
arrest of another person in connection with a federal offense, or (4)
causing a criminal prosecution, or a parole or probation revocation
proceeding, to be sought or instituted, or assisting in such prosecution
or proceeding.”®

Section 1512 also outlaws any attempt to do any of the above.?®
However, under this section, it is an affirmative defense that the
conduct consisted solely of lawful conduct and that the defendant's
sole intention was to cause the other person to testify truthfully.?®

The majority of witness tampering cases involve section 1512(b),
which prohibits intimidation, threats, corrupt persuasion, and
misleading conduct. For example, where a defendant gang member
was ordered to “terminate” a government witness, and the defendant
later taunted and beat the witness, the defendant was found to have
violated section 1512(b).2%

202. Id. § 1512(a)(2)-(b).

203. Id. § 1512(d).

204. Id. § 1512.

205. Id. § 1512(e).

206. United States v. Lara, 181 F.3d 183, 200-01 (st Cir. 1999).
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¢. Retaliation Against a Witness, Victim, or Informant

Section 1513, which is called “retaliating against a witness,
victim, or an informant,” is similar to section 1512, except that it
further prohibits retaliation against a person who has already
testified or reported information to authorities.””” This section
declares it a crime for anyone to kill or attempt to kill another person
with the intent to retaliate against any person for (1) the attendance
of a witness or party at an official proceeding, (2) providing any
testimony given or any record, document, or other object produced
by a witness in an official proceeding, or (3) providing to a law
enforcement officer any information relating to the commission or
possible commission of a federal offense or a violation of conditions
of probation, supervised release, parole, or release pending judicial
proceedings.”® It is also an offense for anyone knowingly to
threaten or cause bodily injury to another person or damages the
tangible property of another person, with the same intent to retaliate
against any person.’®

Whether a defendant’s statements and conduct qualify as
“threatening” under this section is a question of fact*'° For
example, in United States v. Paradis,”"' a defendant, following his
arrest on drug charges, began looking for an informant who provided
information to law enforcement officials.”’> The defendant then
warned the informant’s roommate that the informant was “very well
wanted,” and along with a co-defendant, barged into the apartment
of the informant’s ex-girlfriend.?”’ In the apartment, the defendant
told the ex-girlfriend that “he would not harm her, but he was not
sure of the other people, and that he could not speak for her
friends.”?"* Also while in the apartment, the co-defendant backed a
man up against the wall, pressed an object into the man’s ribs, and
asked about the informant’s whereabouts.’® According to the
United States Court of Appeals for the First Circuit, this evidence
was s;llt;ﬁcient to sustain the defendant’s conviction under section
1513.

207. 18 U.S.C. § 1513 (2000).

208. Id.

209. Id.

210. United States v. Paradis, 802 F.2d 553, 562 (1st Cir. 1986).
211. 802 F.2d 553 (1st Cir. 1986).

212. Id. at 562.

213. Id. at 562-63.

214. Id. at 563.

215. Id.

216. Id.
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d. Obstruction of a Federal Audit

Section 1516, called “obstruction of a Federal audit,” makes it an
offense for anyone, with intent to deceive or defraud the United
States, to attempt to influence, obstruct, or impede a federal auditor
in the performance of official duties relating to a person, entity, or
program receiving in excess of $100,000 directly or indirectly from
the United States in any one-year period under a contract or
subcontract, grant, or cooperative agreement, or relating to any
property that is security for a mortgage note that is insured,
guaranteed, acquired or held by the Secretary of Housing and Urban
Development (HUD) under any enactment administered by HUD, or
relating to any property that is security for a loan that is made or
guaranteed under Title V of the Housing Act of 1949."" The only
reported case on this section held that the National Railroad
Passenger Corporation (Amtrak) audit did not qualify as one
“performed for or on behalf of the United States” within the meaning
of the section.?"®

e. Obstructing Examination of a Financial Institution

Section 1517, titled “obstruction of financial institution,”
prohibits anyone from corruptly obstructing or attempting to obstruct
any examination of a financial institution by an agency of the United
States with the jurisdiction to examine such a financial institution.?"
There are no reported prosecutions under this section.

f. Obstructing the Criminal Investigation of Health Care
Offenses

Section 1518 reflects a stricture called “obstruction criminal
investigations of health care offenses.””® It prohibits anyone from
willfully preventing, obstructing, misleading, delaying, or attempting
to prevent, obstruct, mislead, or delay the communication of
information or records relating to a violation of a federal health care
offense to a criminal investigator.>*’ There are no reported
prosecutions under this section.

217. 18 U.S.C. § 1516 (2000) (referring to the Housing Act, 42 U.S.C. § 1471).

218. United States v. Plasser American Corp., 57 F. Supp. 2d 140, 142 (E.D. Pa.
1999).

219. 18 U.S.C. § 1517 (2000).

220. Id. § 1518.

221. Id
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g. Destruction, Alteration, or Falsification of Records of
Federal Investigations and Bankruptcy

Section 1519 outlaws the “destruction, alteration, or falsification
of records in Federal investigations and bankruptcy.””* It makes it
an offense for anyone knowingly to alter, destroy, mutilate, conceal,
cover up, falsify or make a false entry in any record, document or
tangible object with the intent to impede, obstruct, or influence the
investigation of the proper administration of any bankruptcy matter
within the jurisdiction of any department or agency of the federal
government.”? This section was added in July 2002, and there are,
as yet, no reported prosecutions under the section.

h. Destruction of Corporate Audit Records

Section 1520 criminalizes the “destruction of corporate audit
records.””* It requires any accountant who conducts an audit of an
issuer of securities covered by section 10A(a) of the Securities
Exchange Act of 1934 to maintain all audit or review workpapers for
a period of five years from the end of the fiscal period in which the
audit or review was conducted.”” The Securities and Exchange
Commission (SEC) must make rules and regulations relating to the
retention of such work records.”?® Anyone who violates the
requirement to retain audit records or the SEC’s regulations can be
punished.”” This section was added in July 2002 and there are, as
yet, no reported prosecutions under the section.

5. Obstruction of Law Enforcement in Order to Facilitate
lllegal Gambling Business

Finally, section 1511 reflects the offense of “obstruction of law
enforcement officer in order to facilitate illegal gambling
business.””® It makes it unlawful for two or more persons to
conspire to obstruct the enforcement of the criminal laws of a state or
any of its political subdivisions, with the intent to facilitate an illegal
gambling business if one or more of the persons (1) “does any act to
effect the object of the conspiracy;” (2) “is an official or employee,
elected, appointed or otherwise, of the state or its political

222. 18 U.S.C.A. § 1519 (West Supp. 2003).
223, Id.

224. Id. § 1520 (West Supp. 2003).

225. Id.

226. Id.

227. Id.

228. Id. § 1511 (West 2000 & Supp. 2003).
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subdivisions;” and (3) “conducts, finances, manages, supervises,
directs, or owns all or part of an illegal gambling business.”*”’

Section 1511 defines the “illegal gambling business” as a
gambling business which (1) violates the law of the state or political
subdivision where it is conducted; (2) involves five or more people
who conduct, finance, manage, supervise, direct or own all or part of
the business; and (3) has been or remains in substantially continuous
operation for over thirty days or has gross revenue of $2,000 in any
day.? “Gambling” is defined to include “pool-selling, bookmaking,
maintaining slot machines, roulette wheels, or dice tables, and
conducting lotteries, policy, bolita or numbers games, or selling
chances” on them.”' This offense cannot be applied to any bingo
game, lottery, or similar game of chance conducted by an
organization exempt from income tax under section 501(c)(3) of the
Internal Revenue Code if none of the gross receipts benefit a private
shareholder, member, or employee of the organization, except as
compensation for actual expenses of conducting the activity.”

This section requires that the prosecution prove the elements of
a conspiracy, that the defendant was a member of the conspiracy, and
that the object of the conspiracy was to facilitate the illegal gambling
business.”® At least one member of the conspiracy must be a
government official, and one member must be involved in the illegal
gambling business.”* Thus, there was a conspiracy under this section
where the defendant agreed to become a de?uty sheriff in order to
provide protection for gambling operations.>’

IV. STATE LEGISLATION

The fifty states and the District of Columbia have taken a variety
of statutory approaches to prohibit the obstruction of justice. This
section attempts to categorize and briefly analyze these approaches.
As stated above, offenses such as perjury and bribery that have
developed into distinct and separate offenses are not included in this
study. Further, some statutes do not lend themselves to an easy
categorization. While some may disagree with the inclusion or
exclusion of a particular statute in a given category, it is important to
note that this section is intended as a broad overview of the various
types of obstruction of justice statutes. For information about a

229. Id.

230. Id.

231. Id. § 1511(b)(2).

232. Id. § 1511(c).

233. United States v. Welch, 656 F.2d 1039, 1055 (5th Cir. 1981).
234. United States v. Crockett, 514 F.2d 64, 74 (5th Cir. 1975).

235. United States v. Panzanella, 416 F. Supp. 68, 71 (W.D. Pa. 1976).
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particular offense or category, readers should consult the applicable
state criminal code and case law.

This section will first address general statutes that prohibit
obstruction of justice in very broad terms. Next, obstruction of
justice statutes that prohibit obstruction in specific terms will be
discussed. Then, this article will point out some of the other
enactments that specifically outlaw various forms of obstruction.
These laws include: (1) tampering with evidence; (2) tampering with
public records; (3) tampering with jurors; (4) tampering with
witnesses, victims, and informants; (5) obstructing the judicial
process; (6) obstructing or refusing to aid law enforcement officials
and other personnel; (7) failing to file or filing false reports; and (8)
disclosing confidential information.

A. General Statute with Broad Language

Twenty-four states and the District of Columbia have a general
obstruction statute with broad language.”® For instance, the

236. Alabama: Ala. Code § 13A-10-2 (1994) (obstructing governmental
operations); Arizona: Ariz. Rev. Stat. § 13-2402 (2001) (obstructing government
operations); Arkansas: Ark. Code Ann. § 5-54-102 (Michie 1997 & Supp. 2002)
(obstructing governmental operations); Colorado: Colo. Rev. Stat. § 18-8-102
(1999) (obstructing government operations); District of Columbia: D.C. Code Ann.
§ 22-722(a)(6) (2001 & Supp. 2003) (prohibited acts); Hawaii: Haw. Rev. Stat. §
710-1010 (1999 & Supp. 2002) (obstructing government operations); Kentucky:
Ky. Rev. Stat. Ann. § 519.020 (Michie 2003) (obstructing governmental
operations); Maine: Me. Rev. Stat. Ann. tit. 17-A, § 451 (West 1983) (obstructing
government administration); Maryland: Md. Code Ann., Crim. Law § 9-306 (2002)
(obstruction of justice); Michigan: Mich. Comp. Laws § 750.478a (Supp. 2003)
(intimidation, hindering, or obstruction of public officer or employee); Mississippi:
Miss. Code Ann. § 97-9-55 (2000) (intimidating judge, juror, witness, attorney, etc.,
or otherwise obstructing justice); Missouri: Mo. Rev. Stat. § 576.030 (1995)
(obstructing government operations); Nebraska: Neb. Rev. Stat. Ann. § 28-901
(1995) (obstructing government operations); Nevada: Nev. Rev. Stat. 197.190
(2001) (obstructing public officer); New Hampshire: N.H. Rev. Stat. Ann. § 642:1
(1996) (obstructing government administration); New Jersey: N.J. Stat. Ann. §
2C:29-1 (West 1995) (obstructing administration of law or other governmental
function); New York: N.Y. Penal Law § 195.05 (McKinney 1999) (obstructing
governmental administration in the second degree); North Dakota: N.D. Cent. Code
§ 12.1-08-01 (1997) (physical obstruction of government function); Ohio: Ohio
Rev. Code Ann. § 2921.31 (Anderson 2002) (obstructing official business); Oregon:
Or. Rev. Stat. § 162.235 (1999) (obstructing governmental or judicial
administration); Pennsylvania: 18 Pa. Cons. Stat. § 5101 (1983) (obstructing
administration of law or other governmental function); Rhode Island: R.I. Gen.
Laws § 11-32-3 (2002) (obstruction of the judicial system); Utah: Utah Code Ann.
§ 76-8-301 (1999) (interference with public servant); Vermont: Vt. Stat. Ann. tit.
13, § 3015 (1998) (obstruction of justice); Virginia: Va. Code Ann. § 18.2-460
(Michie 1996) (obstructing justice); Wyoming: Wyo. Stat. Ann. § 6-5-305 (Michie
2003) (obstructing or impeding justice).
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Arkansas code contains a crime called “obstructing governmental
operations.””” This law states, in pertinent part: “(a) A person
commits the offense of obstructing governmental operations if the
person (1) Knowingly obstructs, impairs, or hinders the performance
of any governmental function. . . . ”** These types of statutes are
characterized both by the broad range of prohibited conduct and the
expansive range of government activities protected.

First, the prohibited conduct is typically described in very broad
language. For example, under these laws, a person commits a crime
when he “obstructs, impairs, or hinders,”** or in “any way obstructs
or impedes?*° or “obstructs, impairs, or perverts”**' or “obstructs,
impairs, impedes, hinders, prevents, or perverts”>* justice.

Seventeen statutes qualify this broad language by stating the
obstruction must occur by certain “means.”* A typical example of
this is Oregon’s statute, which punishes whoever obstructs justice “by
means of intimidation, force, physical or economic interference or
obstacle.””  Hawaii’s parallel offense similarly prohibits
obstructions “by using or threatening to use violence, force, or

237. Ark. Code Ann. § 5-54-102 (Michie 1997 & Supp. 2002).

238. Id.

239. Ala. Code § 13A-10-2 (1994) (obstructing governmental operations).

240. D.C. Code Ann. § 22-722(a)(6) (2001 & Supp. 2003) (prohibited acts).

241. N.J. Stat. Ann. § 2C:29-1 (West 1995) (obstructing administration of law
or other governmental function).

242. N.D.Cent. Code § 12.1-08-01 (1997) (physical obstruction of government
function).

243, Arizona: Ariz. Rev. Stat. § 13-2402 (2001) (obstructing government
operations); Colorado: Colo. Rev. Stat. § 18-8-102 (1999) (obstructing government
operations); District of Columbia: D.C. Code Ann. § 22-722(a)(6) (2001 & Supp.
2003) (prohibited acts); Hawaii: Haw. Rev. Stat. § 710-1010 (1999 & Supp. 2002)
(obstructing government operations); Kentucky: Ky. Rev. Stat. Ann. § 519.020
(Michie 2003) (obstructing governmental operations); Maryland: Md. Code Ann.,
Crim. Law § 9-306 (2002) (obstruction of justice); Mississippi: Miss. Code Ann.
§ 97-9-55 (2000) (intimidating judge, juror, witness, attorney, etc., or otherwise
obstructing justice); Missouri: Mo. Rev. Stat. § 576.030 (1995) (obstructing
government operations); Nebraska: Neb. Rev. Stat. Ann. § 28-901 (1995)
(obstructing government operations); Nevada: Nev. Rev. Stat. 197.190 (2001)
(obstructing public officer); New Hampshire: N.H. Rev. Stat. Ann. § 642:1 (1996)
(obstructing government administration); New Jersey: N.J. Stat. Ann. § 2C:29-1
(West 1995) (obstructing administration of law or other governmental function);
New York: N.Y. Penal Law § 195.05 (McKinney 1999) (obstructing governmental
administration in the second degree); Oregon: Or. Rev. Stat. § 162.235 (1999)
(obstructing governmental or judicial administration); Pennsylvania: 18 Pa. Cons.
Stat. § 5101 (1983) (obstructing administration of law or other governmental
function); Vermont: Vt. Stat. Ann. tit. 13, § 3015 (1998) (obstruction of justice);
Virginia: Va. Code Ann. § 18.2-460 (Michie 1996) (obstructing justice); Wyoming:
Wyo. Stat. Ann. § 6-5-305 (Michie 2003) (obstructing or impeding justice).

244. Or. Rev. Stat. § 162.235 (1999) (obstructing governmental or judicial
administration).
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physical interference or obstacle.”** The New York statute also
contains similar language, but it further prohibits obstruction “by
means of interfering . . . with radio, telephone, television or other
[government-owned] telecommunications system or by means of
releasing a dangerous animal under circumstances evincing the
actor’s intent that the animal obstruct government administration.”*

In six other states, the statutes do not require the obstruction to
occur by specified means.”’ In two states, the statutes allow for
particular means but do not require such proof in every case.**® For
example, Vermont’s statute targets “whoever . . . corruptly or by
threats or force or by any threatening letter or communication,
obstructs or impedes, or endeavors to obstruct or impede the due
administration of justice.””*® Thus, a person who obstructs justice
“corruptly” need not use threats or force to fulfill the elements of this
statute.

Second, these statutes are also broad in that they protect a wide
range of government activities. Whereas title 18, section 1503, the
broadest of the federal obstruction statutes, applies only to pending
judicial proceedings, many state laws apply generally to
“government operations.”*° For example, twelve states prohibit the
obstruction of “government operations” or “government
functions.””' Eight state statutes focus on the obstruction of a

245. Haw.Rev. Stat. § 710-1010 (1999 & Supp. 2002) (obstructing government
operations).

246. N.Y. Penal Law § 195.05 (McKinney 1999) (obstructing governmental
administration in the second degree).

247. Alabama: Ala. Code § 13A-10-2 (1994) (obstructing governmental
operations); Arkansas: Ark. Code Ann. § 5-54-102 (Michie 1997 & Supp. 2002)
(obstructing governmental operations); Michigan: Mich. Comp. Laws § 750.478a
(Supp. 2003) (intimidation, hindering, or obstruction of public officer or employee);
Nevada: Nev. Rev. Stat. 197.190 (2001) (obstructing public officer); North Dakota:
N.D. Cent. Code § 12.1-08-01 (1997) (physical obstruction of government
function); Ohio: Ohio Rev. Code Ann. § 2921.31 (Anderson 2002) (obstructing
official business).

248. Rhode Island: R.I. Gen. Laws § 11-32-3 (2002) (obstruction of the judicial
system); Vermont: Vt. Stat. Ann. tit. 13, § 3015 (1998) (obstruction of justice).

249. Vt. Stat. Ann. tit. 13, § 3015 (1998).

250. See supra notes 33 to 57 and accompanying text for a discussion of the
pending judicial proceeding requirement.

251. Alabama: Ala. Code § 13A-10-2 (1994) (obstructing governmental
operations); Arkansas: Ark. Code Ann. § 5-54-102 (Michie 1997 & Supp. 2002)
(obstructing governmental operations); Colorado: Colo. Rev. Stat. § 18-8-102
(1999) (obstructing government operations); Hawaii: Haw. Rev. Stat. § 710-1010
(1999 & Supp. 2002) (obstructing government operations); Kentucky: Ky. Rev.
Stat. Ann. § 519.020 (Michie 2003) (obstructing governmental operations);
Missouri: Mo. Rev. Stat. § 576.030 (1995) (obstructing government operations);
Nebraska: Neb. Rev. Stat. Ann. § 28-901 (1995) (obstructing government
operations); New Jersey: N.J. Stat. Ann. § 2C:29-1 (West 1995) (obstructing
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particular person,”* typically a “public servant”>” or a “public
officer.”®* For example, Ohio prohibits the obstruction of “