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RECENT REVISIONS OF THE
FRENCH CIVIL CODE

Bernard Audit*

A revision of the French Civil Code was begun in 1964. It was not
a revision of the whole at one time, which would have resulted in an
entirely new code, but rather a series of systematic revisions of its various
parts. At present nearly one-third of the articles of the Code have been
reenacted. Some have not been changed at all, but the majority bear
significant reforms. Various reasons warrant a discussion of the enter-
prise at this stage. In the first place, the procedure used and its success
are themselves of interest. Secondly, what has been achieved so far may
be considered a complete piece of work inasmuch as the revisions al-
ready made relate chiefly to the law of persons and family, and change it
almost completely. Finally, even though one would wish to be mistaken
on this point, there are reasons, peculiar to the French context, to fear
that the enterprise will not be carried out further with the same degree of
success. On the whole, what already has been accomplished is likely to
be of interest to all countries with civil codes modeled after the Code
Napoleon, for all will be, or already have been, called upon to modernize
their codes.

One purpose of this study will be to show that codification contin-
ues to be applicable in a modern society, which in a way differs more
from the society of Napoleon's times than the latter differed from the
society of Justinian. Another purpose will be to attempt to show that a
modern legislated plan of order can be worked out without discarding
centuries-old concepts and while devising new ones consistent with them.
In other words, the object will be to illustrate the universality of civil law
codification through the example of the modernization of the most an-
cient code yet in force. In that perspective, the procedure and technique
of codification should be stressed rather than the substance of the law,
for an analysis of the latter would exceed greatly the scope of a law re-
view article. Nevertheless, the substance will be touched upon, for it is
necessary to do so to illustrate the main theme and because the modifica-
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sor R.A. Pascal, for their assistance and consultation.
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tions affect institutions which are as common to civil law jurisdictions as
the written nature of their law. It is necessary to begin with a few brief
indications of the background of the reform. The procedure and contents
of the reform then will be described at greater length. Finally, an effort
will be made to point out, in the general perspective of the civil law, the
technique and spirit of the new legislation.

I. THE BACKGROUND OF THE REVISION

In the modern period of the history of the civil law, the term "civil
law" does not have the meaning which it retains in the Anglo-Saxon
countries. There it is used to designate a "family" of legal systems, or to
characterize a given legal system derived from Roman law. In civilian
jurisdictions, however, the expression merely designates a branch of the
law-private law as opposed to public law.' Certainly, in a liberal soci-
ety, this branch of the law is the fundamental one, and this accounts for
the symbolic and practical importance of the code which states its rules.
However, the evolution of social and economic conditions in those same
societies since the enactment of their codes has caused in each of them a
decline in the relative importance of civil law and hence of the civil code.
This evolution has resulted in the aging of the codes and has prompted
the undertaking of revisions in several jurisdictions. Thus, it is necessary
to point out the precise role of the Civil Code2 in French law today and

1. It would take too much space to give a complete and precise bibliography of the
civil law in France today. It should be mentioned, however, that to the list of classical
treatises- of which only that of Aubry & Rau is, under the direction of A. Ponsard, being
re-edited and updated-one should add today several works of high quality. The most
prominent among these are J. CARBONNIER, DROIT CIVIL (Presses Universitaires de
France); G. MARTY & P. RAYNAUD, DROIT CIVIL (Sirey); H., L. & J. MAZEAUD, LECONS

DE DROIT CIVIL (later editions by de Juglart, Montchrestien); A. WEILL, DROIT CIVIL (the

latest editions of this work have been made in collaboration with F. Terrd, Dalloz). The
handbook of B. Starck (Droit Civil, Libraries Techniques) was interrupted by the death of
the author. That of J. Flour, with the collaboration of J.L. Aubert, has produced only one
volume about juridical acts. Each of these works is (or will be) divided according to the
major classifications of civil law and of the university curricula, to wit: Introduction, Per-
sons, Family, Property, Obligations, Security Devices, Principal Contracts, Matrimonial
Regimes, Successions and Donations. Not all of these works have been completed, but the
volumes that have appeared are being re-edited regularly. The REVUE TRIMESTRIELLE DE
DROIT CIVIL publishes the most recent developments of French legislation, jurisprudence
and doctrine; it also publishes reports on Belgian, Swiss and Quebec Law. The Code Civil
should be consulted in the current year's Dalloz edition.

2. In accordance with a practice implicitly followed in France, the Code in its present
form hereafter will be referred to as "Civil Code" and the original document as "Code
Napoleon." For a general presentation of the Code, see Pound, The French Civil Code and
the Spirit of the Nineteenth Century, 35 B.U.L. REV. 77 (1955); Tunc, The Grand Outlines of
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to give a brief account of the previous attempts at its revision.

A. The Present Role of the Civil Code in French Private Law

Originally the Code Napoleon embodied the civil law, which was
hardly distinguished from private law (as opposed to public and criminal
law). In fact, civil law in itself did not incorporate all of private law,
because there also existed a commercial code and a code of civil proce-
dure. Moreover, certain matters properly pertaining to civil law, such as
copyright or patent law, were not in the Code. These exceptions, how-
ever, were of limited importance and one could state rightly that the civil
law contained in the Code constituted the essential part of private law.
Since that time, a twofold development has restricted the role of the Civil
Code in French private law:3 the developments of a body of private law
distinct from the civil law, and of a body of civil law outside the Civil
Code.

4

Civil Law and Private Law

Economic and social changes have brought about the development
of a body of private law outside the Civil Code. The meaning of this
evolution varies according to the area of the law concerned, but its effect
is always to minimize, at least from a quantitative viewpoint, the rele-
vance of "civil law" in the traditional sense.

Since the beginning of the industrial society, commercial law has
experienced a continuous development. In the beginning, and apart from
maritime law, the Commercial Code contained only a few specific
rules;5 commercial life was thus essentially subject to the principles of the

the Code Napoleon, 29 TUL. L. REV. 431 (1955). On its present role, see David, The Civil
Code in France Today, 34 LA. L. REV. 907 (1974).

3. And, a fortiori, in French law in general; particularly with the development of
administrative law within the field of public law. A landmark in the development of that
branch of the law is the decision in the Blanco case, rendered by the Tribunal des conflits,
stating that "the responsibility that may attach to the state by reason of damages caused to
individuals by the state's agents in the performance of a public service cannot be governed
by the principles established in the Civil Code to regulate the relations among private
individuals. ... Trib. conf., February 8, 1873, D. 1873.3.17, S. 1873.3.153. Following
this decision and others on the same line, a complete and essentially jurisprudential body
of law has developed through the joint action of the Conseil d'Etat (acting in its judicial
capacity) and doctrine. In addition, the realm of administrative law has been expanded
constantly through state intervention in matters previously left to private initiative, particu-
larly by way of nationalizations. See note 32, infra.

4. See M. VANEL, VERBO CODE CIVIL, REPERTOIRE DE DROIT CIVIL (2d ed.).
5. These rules mainly related to bankruptcy and were reserved exclusively for

merchants until a law of 1967 extended them to all legal persons in private law.
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Code Napoleon, from which it deviated only on certain issues.6 Com-
mercial life today is subject to a host of particular rules.

First, a number of grandes lois (auxiliary statutes) were enacted on
matters not regulated by legislation at the time of the Commercial Code,
or only slightly so.7 Secondly, a large body of administrative regulations
has developed, with the result that the practice of trade today is en-
meshed in a network of controls, declarations, formalities, and authori-
zations. The nature and spirit of this legislation are foreign to traditional
civil law.8Finally, in recent times, this field has been internationalized,
particularly by the Treaty of Rome establishing the European Economic
Community. The Treaty of Rome sets forth a number of substantive
rules (particularly articles 85 et seq., on fair competition within the Com-
mon Market). The Treaty also anticipates a harmonization of the mem-
ber States' legislation on matters which it covers (article 100); thus, the
evolution of domestic laws is influenced by "community" concerns.9

These developments, as a matter of fact, do not run counter to the
principles of civil law. In the final analysis, there has been hardly any
increase in the number of commercial law rules bearing exceptions to the
principles of civil law. Nevertheless, commercial law-often designated
today as business law (droit des affaires), particularly in law school cur-
ricula-leads a separate existence. It is within its realm that most new
legal developments (often borrowed from American business practice)
occur, such as those in connection with contracts of "leasing", "factor-
ing", "engineering", "merchandising", or with business takeover offers.

The development of a body of labor law is of greater importance
because of the inroads it makes on civil law. The Code Napoleon de-
voted only two articles (articles 1780 and 1781) to the employment con-
tract, which it regarded as an ordinary contract between equals. The
emergence of large industrial concerns sharply brought to light the inac-

6. The most notable were, and still are, the freedom of proof in contract matters and
the inapplicability of the principle (FR. C. civ. art. 1202) that solidarity is not to be pre-
sumed.

7. The most important are the laws on corporations (1867, 1966), commercial estab-
lishments (fonds de commerce) (1909), industrial and commercial property, bills of ex-
change and checks, and banking and stock exchange operations. Some of these laws were
inserted into the Commercial Code, but most remained outside of it.

8. The purpose here is to insure the regulation of commerce or to guide the economy.
Accordingly, and by way of example, a Commercial Register was set up where individual
merchants and corporations must register; rules for the "moralization" of commercial pro-
fessions (prohibiting certain persons from engaging in commerce) were enacted; measures
for the protection of individual merchants against competition from large concerns were
recently adopted at the urging of the former, who constitute a powerful political force.

9. See B. GOLDMAN, DROIT COMMERCIAL EUROPEEN (3d ed. 1975).
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curacy of that assumption. The result has been profuse legislation aim-
ing, directly or indirectly, at correcting the imbalance between the
bargaining powers of the parties to the employment contract.' 0 This la-
bor legislation is essentially autonomous vis-a-vis the civil law."
Designed principally to correct de facto inequalities, labor law differs
from civil law in that it does not purport to regulate relations among
equals. Moulded under the influence of conflicting forces, it is subject to
constant change. Inspired by the notion of social classes, labor law envis-
ages collective rather than individual relationships, and organizes the
transition between individual contracts and a general status.12 All of this
borders on public law.' 3 The texts concerning labor law are collected in a
Labor Code that is related only distantly to the Napoleonic codes. It
consists merely of a compilation of statutes, assembled for conven-
ience. 14 This difference in the presentation of the sources is but the re-
flection of important differences in the substance.' 5

10. The most important labor laws are: Law of May 25, 1864, cited in CODE TRAV. 307
(those granting the right to strike); Law of March 21, 1884, cited in CODE TRAY. 308 (the
right to unionize); Law of Dec. 23, 1946, cited in CODE TRAY. 380 (regulating collective
bargaining); Law of Feb. 11, 1950, cited in CODE TRAY. 119-140, 320, 380 (same); Ordi-
nance of Feb. 22, 1945, [1945] 0. No. 45-280, cited in CODE TRAY. 350-360 (organizing the
representation of personnel in work committees (comiie's d'enireprie)); Law of July 13,
1973 (establishing a special procedure for the discharge of employees).

11. See I R. DAVID, LE DROIT FRANcMS 125 (1960); 1 R. DAVID, LE Daorr FRAN-
cAIs 139 (M. Kindred trans. 1972).

12. According to the law of collective bargaining, the provisions of an agreement con-
cluded between unions representing employers and employees may be extended by the
Minister of Labor to the whole of the professional branch concerned; these contract provi-
sions then become imperative rules governing every member of the profession, unionized
or not, regardless of the principle of the relative effect (privity) of contracts stated in article
1165 of the Civil Code. Since this particular procedure has been utilized frequently, and a
great number of labor contracts are otherwise regulated by imperative laws, there is very
little of a truly contractual nature left in the relations between employer and employee in
the majority of cases.

13. This character is emphasized by the parallel development of a comprehensive so-
cial security system, financed through payments by employers and deductions from em-
ployee wages. The system is designed to cover the principal "social" risks: illness,
maternity, disability, death, work-related accidents, and occupational diseases. For a dis-
cussion of the system, (which is the object of a specialized course in university curricula as
a section of labor law) see J.J. DuPEYRoux, SiCURITi SOCIALE (6th ed. 1975); R. JAMBU-
MERLIN, LA SECURITE SOCIALE (1970).

14. Following the same pattern, a Social Security Code has been promulgated.
15. For a condensed commentary on labor law in France, see O.H. CAMEREYNCK &

G. LYON-CAEN, DROIT DU TRAVAIL (7th ed. 1975). For a more complete exposition, see 1-
8 TtRITi DE DROIT DU TRAVAIL (Dalloz ed. 1966-1970).
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There exist other bodies of law separate from civil law that reduce
further its role in private law. An example is rural law, that is, the law of
farming (including land ownership, relations between landowners and
lessees, commercialization of agricultural products, and market regula-
tions).16 The authors who devote their attention to these branches of law
tend to stress their autonomy with regard to civil law, on occasion even
overrating it. Some of the developments which they emphasize-such as
the existence of special trial courts-are not novel. 17 Others, such as spe-
cial legislation departing, temporarily or permanently, from traditional
principles (leg'islation d'exception) are likewise found in the very heart of
traditional civil law. Civil law remains the general law (droit commun)
for all private law, in that it still provides the applicable rules in the
absence of particular provisions. Nevertheless, the lawyer who would
face everyday life knowing no more than this general law would find
himself insufficiently trained for most situations and in certain instances
utterly inadequate.

Civil Code and Civil Law

A second movement took place within civil law itself. It affected its
sources and technique, thereby reducing the role of the Civil Code. The
evolution of society after 1804 necessitated considerable legislative and
judicial activity. Thousands of statutes were enacted. Not all have the
same importance, but a number of them bear upon essential matters.
Some of these matters had not been treated in the Civil Code, and the
statutes which contain them have remained outside of it: laws on mort-
gage recordation (laws of 1855 and 1955), on non-profit organizations
(law of 1901), on the insurance contract (law of 1930), on literary and
artistic property (law of 1957), on condominiums (laws of 1938 and
1965), and on professional private partnerships (law of 1966). Other stat-
utes dealt with matters governed by the Code, their object being either to
modify or supplement it. This legislative effort was often clumsy (includ-
ing, for instance, uncoordinated changes and defective wording) with the

16. The main texts concerning those matters are also gathered in a special code, the
CODE RuRAL. The regulation of agricultural markets is largely under the jurisdiction of the
European Economic Community.

17. In matters of labor law, social security and rural leases, suits at the trial level are
brought before specialized courts, to wit: labor courts (conseils depnd'hommes) for labor
relations, social security commissions, and special courts for rural leases (tribunaux
paritaires des baux ruraux), made up of non-professional judges representing the profes-
sional communities of the parties involved (employers, employees, lessors, etc.). Yet in
France, commercial suits have been always tried in specialized courts, composed by non-
professional judges who are nonetheless under the control of the Cour de Cassation.
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result that the harmony of the Code was damaged.18

In other instances, the courts were left to deal with unforeseen situ-
ations and had to do so with the limited resources of the Code. In so
doing, they supplemented and, in some instances, contradicted the Code
provisions.' 9 The most notable example of a judicial development
outside the Code is that of civil responsibility. Starting with five articles
of the Code (articles 1382 to 1386), the courts developed a complete
system of rules, perhaps more akin in its technique to the common law
than to the civil law.20 To exemplify a development contrary to the
Code, one may point to the stpulation pour autrui (third-party benefici-
ary): the courts, to facilitate the development of insurance, gradually ig-
nored the strict conditions still contained in Article 1121.

A considerable evolution outside the Civil Code has thus taken
place. 2' Although it is conventional to praise the perennial nature of the
Code, in the latter part of the twentieth century it had also become com-
mon to observe that it no longer encompassed the whole of civil law, 22

that the law was scattered in adjunctory and poorly drafted statutes and
that sometimes it consisted of practices directly contrary to the texts. One
author went as far as to suggest that one hundred and fifty years after the
promulgation of the Code Napoleon, French law had become customary
again.23 Although this assertion was an exaggeration for emphasis, one
could not dispute that a work of reconciling the written and positive law
was indispensable in order to maintain respect for the civilian theory of
the sources of law.

18. This notably resulted in exceedingly long articles. See, e.g., FR. C. civ. art. 389 (as
it appeared prior to the 1964 revision); id. arts. 815, 832.

19. H. CAPITANT, A. WEILL, & F. TERRE, LES GRANDS ARRETS DE LA JURISPRU-
DENCE CIVILE (7th ed. Dalloz, 1977). On the relations between the jurisprudence and the
legislation in the task of adapting civil law, see Malaurie, La Jurisprudence combattuepar
la loi, in MELANGES SAVATIER 603 (1965).

20. H., L. & J. MAZEAUD, TRAITE THiORIQUE ET PRATIQUE DE LA RESPONSABILIT i

CIVILE (Montchrestien 1965) (the last editions are by A. Tunc).
21. For a complete picture of the evolution of French civil law since 1804, see I A.

WEILL, DR.OIT CIVIL 77 (3d ed. 1973).
22. In order to have a concrete representation of this evolution, one may turn to any

Dalloz edition of the Civil Code of the last twenty years. Of these volumes, which include
the main civil law texts not contained in the Code, together with the more important juris-
prudential citations and some doctrinal references, the actual articles of the Code represent
but one third.

23. Terre, L'entreprisefraneaise de renovation des Codes, REVUE JURIDIQUE ET POLI-
TIQUE 244 (1966).
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B. The First Revision Attempts

The developments just described did not occur abruptly. They be-
gan in the nineteenth century and simply accelerated in recent times.
Likewise, the idea of a revision of the Code is not a recent one. Traceable
to 1837, it was converted into action at the turn of this century, when a
commission was established to prepare a new Civil Code.24 The Com-
mission, however, which was comprised of some one hundred members,
not all of whom were jurists, was unable to work efficiently and soon
abandoned its task. Its work did not receive much attention, which tends
to show that changes which had occurred in society were not sufficiently
important at the time to truly necessitate a revision.

Such was not the case two wars later. In 1945, as part of the general
task of reconstruction, a decision was made to proceed with the often
postponed revision.25 This led to the establishment of a Commission de
reforme du Code civil composed of twelve members: three law professors
(including Dean Leon Julliot de la Morandiere of the University of Paris
Law School, as chairman), three judges of the Court of Cassation, three
members of the Council of State (which assists the government in the
preparation of laws) and three practitioners. It was hoped that a new
code, intelligible, articulate and modem, would emerge and resume the
function of encompassing the actuality of the law, thus equalling in maj-
esty the Code of 1804.26 Shortly thereafter a similar Commission for the
revision of the Commercial Code was established, but the question
whether the two codes eventually would be merged into one large code
of private law was postponed. 27

24. The date is not fortuitous. There appeared at that time two "modern" codes, the
German and the Swiss, and it was feared that their influence would supplant that of the
Code Napoleon. The one hundredth anniversary of the latter afforded occasion for a sol-
emn remoulding.

25. The topic of revision had been taken up again after World War I, but without
fruition. Furthermore, in 1927 an official Franco-Italian commission completed the draft of
a Franco-Italian Code of Obligations which was intended to unify the law of both coun-
tries on that subject.

26. Houin, The Revision ofthe French Civil Code, CIVIL LAW IN THE MODERN WORLD
192 (A.N. Yiannopoulos ed. 1965); Ancel, The Revison of the French Civil Code, 25 TUL. L.
REv. 435 (195 1); Houin, Reform of the French Civil Code and the Code ofCommerce, 4 Am.
J. Comi'. L. 485 (1955); Julliot de la Moranditre, The Reform ofthe French Civil Code, 97
U. PA. L. REv.I (1948).

27. Houin, La techniquefrancaise de revison des Codes, REVUE INTERNATIONALE DE
DROIT COMPARiE 9 (1954), English translation printed in 32 TUL. L. REv. 1 (1956). This did
not mean necessarily the fusion of civil law and commercial law. Special provisions for
commerce might be inserted in a single code, following the example of the Swiss Code of
Obligations.
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The Civil Code Commission started work, and it regularly pub-
lished reports.28 In 1953 it presented to the Garde des Sceaux (Minister
of Justice) a tentative draft of 747 articles comprising a Preliminary Book
and Book I (Of Natural Persons and Family) along with a Report from
its chairman.29 Thereafter the Commission resumed its work and in 1961
submitted a draft of Book II (Of Successions and Donations); but by
then, it was apparent that the project was doomed to failure.30

The reasons for that failure need to be analyzed because whereas
some are particular to the circumstances, others are of a general and
technical nature. In the first place, the formulation of a code with as wide
a scope as the Code Napoleon requires strong political support for both
its ideological foundations and the effort necessary for its realization.31

The Code Napoleon, which came at the end of the Revolution, rested on
such foundations. It embodied the principal attainments of the Revolu-
tion while eliminating its abuses. In contrast, the Commission of 1945
pursued its task in the midst of a political and economic crisis. Post-war
France was undergoing a socializing thrust that shook two of the firmest
foundations of civil legislation: Property and Contract.

Property law already had experienced many set-backs from special
legislation for the benefit of lessees of all kinds (urban, rural and com-
mercial) that was consolidated after the war. Moreover, numerous na-
tionalizations took place at this time,32 and the new Constitution of 1946

28. 1-9 Travaux de la commission de reforme du Code Civil (Sirey ed. 1945-1946 to
1954-1955). See Pascal, A Report on the French Civil Code Revision Project, II LA. L. REV.
261 (1951).

29. AVANT-PROJET DE CODE CIVIL PPESENTE A MONSIEUR LE GARDE DES SCEAUX,

MINISTRE DE LA JUSTICE, PAR LA COMMISSION DE RiFORME DU CODE CIVIL (Sirey' 1955).
An English translation of the Chairman's 1953 Preliminary Report appears in Julliot de la
Morandibre, Preliminary Report of the Civil Code Reform Commission of France, 16 LA. L.
REV. 1-56 (1955) [hereinafter cited as 1953 Repot.

30. An English translation of the Chairman's 1961 Report appears in Julliot de la
Moranditre, Report to the Minister of Justice Second Report of the Civil Code Reform Com-
mission of France (English translation by J. Dainow), 23 LA. L. REv. 506-17 (1963).
Though the project was a failure from the standpoint of the global revision that had been
undertaken, the works of the Commission were extensively used in some of the later revi-
sions.

31. The decisive influence that Bonaparte had in this respect is well known. In con-
trast, the Commission worked under a political regime (the Fourth Republic) characterized
by chronic governmental instability.

32. The armament industries and the railways had been nationalized before the war.
The post-war nationalizations involved certain mines (coal); several motor and aeronauti-
cal industries (and even automobiles, as in the case of Renault, as a penalty against the
founder of the firm); certain transportation companies (Air France); the four largest banks;
the main insurance companies; companies engaged in the production and distribution of
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declared in its Preamble that "all property and all enterprise whose ac-
tivity has attained or attains the character of a national public service or
a defacto monopoly shall be vested in public ownership." This provision
indisputably required a re-evaluation of the fundamental article 544 of
the Civil Code proclaiming the sanctity of individual property; the exact
extent of the re-evaluation, however, was difficult to determine.

In the field of contracts, the wars and the ensuing turmoil produced
a proliferation of imperative laws, fixing the terms of numerous contracts
or compelling the making of certain contracts or both. The result was
that the principle of freedom of contract also was shaken in many
ways. 33 There too, it was venturesome to ascertain the significance of the
ongoing developments, for if some observers considered this a circum-
stantial trend, likely to vanish, others viewed it as the first stage of a
more profound socialization. Be that as it may, it was extremely difficult
to lay down the law while there was such disagreement on these funda-
mental subjects. Faced with that situation, the Commission turned to the
Government, not for instructions, but in order to obtain at least some
guidance as to the spirit of the revisions. The more or less pressing calls
from the chairman remained unheeded, however, and this fact later ena-
bled him to write that the independence of the Commission had been
thoroughly respected.34 It was thus not surprising that the Commission
found itself paralyzed soon after it left the politically less sensitive do-
mains of the law of Persons and Family.

More technical considerations, affecting every project of drafting or
updating a code, also contributed to the Commission's failure. One is
that the task of revision had been entrusted to a commission. Even
though this one had fewer members than the one organized at the begin-
ning of the century, it still spent a great deal of time in discussions, un-
doubtedly useful, but at times very heated and ending in deadlocks. This
was all the more likely to happen among members chosen for their emi-
nence in their respective fields of activity. Another reason was that the
revision project was directed at the whole Code, rather than at specific
sections of it. Although special subcommittees were established to work
on different subjects, the drafts which they prepared were redebated in
the Commission's general meetings.35 This explains the fact that during

electricity; and others. Even though these enterprises operate like private entities, and gen-
erally conform to the rules of private law in their relations with third persons, they are
subject to particular rules of operation defined by the nationalization act.

33. See note 12, supra. Significantly, the Civil Code Commission Revision excluded
the labor contract from its consideration.

34. Julliot de la Moranditre, supra note 26; 1953 Report, supra note 29, at 19.
35. 1953Report, supra note 29, at 15. This process took all the more time because the
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the first eight years of its existence, the Commission had produced only
one fifth of the proposed Code, and this had yet to be adopted.36 Project-
ing this experience into the future, one rightly might fear that by the time
the program had been completed, the early revisions would themselves
have to be revised. These several findings inspired a new approach to the
task.

II. THE REALIZATION OF REVISIONS

A. The New Approach and Its Results

The government official whose duty it is to supervise the revision of
the Civil Code is the Garde des Sceaux, the Minister of Justice. In 1964 a
law professor, Mr. Jean Foyer, was appointed to that position. In order
that the revision task might be completed, he resolved to adopt a new
procedure. First he decided, with the consent of the Chairman of the
Revision Commission, to attempt to entrust the work to a single redac-
tor.37 Secondly, he abandoned the plan of total revision for one of revi-
sion by segments, according to the necessities and the possibilities of
lasting reforms. These would be submitted to the legislature as they were
completed. The chosen redactor was Dean Carbonnier, an eminent au-
thority in civil law.38 As an experiment, Dean Carbonnier was asked in
1964 to draft a new Title X of Book I on Minority, Tutorship, and Eman-
cipation. 39 Very promptly, he presented a projet which was drafted in
accordance with the technique of the original code (that is, in short arti-
cles with few paragraphs). It also incorporated substantial changes so as
to adapt the subject-matter to modern family and economic conditions.

Commission members were not relieved of their regular duties, unlike the redactors of the
Code Napoleon.

36. The preliminary draft normally should have been sent to the courts and to the law
schools for critical comment before being submitted to the legislature for debate and vot-
ing. This undoubtedly would have necessitated a special procedure in view of the exten-
siveness of the work.

37. Comparative studies reveal many examples of codes, in force or abandoned at the
draft stage, whose redaction was entrusted to a single person; most frequently cited are the
examples of Chile, Switzerland (Huber), Lebanon (Josserand), Egypt, and Ethiopia.

38. The Carbonnier textbook cited in note 1, supra, is characterized by a profound
originality in thought and presentation. Each main development is followed by a section
entitled "state of the questions" (etat des questions) which probes more deeply into some
aspects: history, sociology, legislative policy, juridical theory, judicial practice.

39. The treatment of these matters in the Code was grossly out of date. Before the
reform one could say that on the death of the minor's parent who left some property the
alternative was either to administer his patrimony well, while disregarding the law, or to
allow it to perish by paying respect to the Code.

1978]



LOUISIANA LAW REVIEW

Before the end of the year the draft was submitted to the legislature,
which adopted it with a few minor modifications.

The success of this attempt inspired the undertaking of a series of
revisions following the same general procedure.40 The Minister of Jus-
tice would organize a committee of experts including practitioners, pub-
lic officials and law professors. The committee, taking into account the
work of the Civil Code Revision Commission and various other legisla-
tive drafts, would distill the general outline of a revision. The drafting of
the projet would be entrusted to Dean Carbonnier. The draft would be
submitted by the government to the Council of State, and then to the
legislative bodies. There it would be debated and voted upon following
ordinary legislative procedure.41 In the course of these several stages,
various amendments would be proposed and some adopted; whenever
possible, however, the single redactor would be entrusted with the task of
putting them in proper form. This produced a unity of thought and style
indispensable to the quality of the work.

Between 1964 and 1975, seven fundamental revisions were effec-
tuated following this general procedure. They concerned Minority, Tu-
torship and Emancipation (1964), Matrimonial Regimes (1965),
Adoption (1966),42 Major Interdicts (1968), Parental Authority (1970),
Filiation (1972), Separation and Divorce (1975). Each revision pertained
essentially to one part of the Civil Code, but according to the established
program, each was accompanied by various other modifications in the
Code for the sake of consistency. For example, the revision of matrimo-
nial regimes led to the revision of the legal mortgage between spouses;
the revision of fliation had as its corollary a number of modifications in
the chapter on successions. Some matters, such as marriage and alimen-
tary obligations, which have not been the object of a systematic revision,
were updated considerably in a piecemeal fashion in connection with
one reform or another.43 Some other revisions came about in the course

40. Terre, La rebnovadon du Code civilfrancais, in TUDSCHRIFT VOOR PRIVATRECHT
563, 564 (1966).

41. Mr. Foyer left the Ministry of Justice in 1967; but, as a member of Parliament, he
was later selected and remains Chairman of the Law Commission of the National Assem-
bly and played a decisive role in presenting, defending, and voting on the revisions.

42. The draft law on adoption was prepared by Mine. Simone Veil, a magistrate.
43. The Dalloz edition of the Civil Code contains a chronological table of laws which

indicates, for each law, the texts of the Code that it has modified.
In form, a statute revising a section of the Civil Code is presented as a whole com-

posed of about twenty articles. Article I provides that: "The Chapters - of Title - of Book
- of the Civil Code are modified as follows: Article -, etc." The revision statute then
devotes articles, based on the same model, to modification of texts outside of the main
"block": provisions of the Civil Code itself, laws outside of the code, laws from other codes
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of the same projet, but on more technical matters. An example is the law
of July 3, 1971, on liquidation of successions." Other modifications have
occurred independently of the revision program, having become neces-
sary due to outside events, such as the law of July 5, 1974, lowering the
age of majority from 21 to 18. 4 5 Altogether, over 550 articles out of 2281
(now 2283) have been re-enacted within the framework of the recent re-
forms.46

The statutes mentioned above do not constitute the totality of the
legislation on the matters with which they deal. Each was supplemented
in accordance with constitutional rules by one or more decrets

(particularly the Penal Code). The latter articles of the revision law are devoted to the
effective dates of the new provisions and to conflicts between the former and the new legis-
lation. Generally, the revision does not come into effect until six months after its promulga-
tion, in order to give the government time to adopt the necessary executive orders on
application (see note 47, infra) and give the practitioners time to become acquainted with
the new law.

Given the unity of the object of the revisions-the law of persons and the family--it
sometimes proved necessary to adjust recently adopted texts: for example, the revision of
parental authority led to some slight adjustments in the law concerning minors; the new
law of divorce required some adjustments in parental authority; and so forth. Where such
modifications took place, the date of the law that established the present form of the article
is shown in the Dalloz edition of the Civil Code.

44. The main objective of this law was to remedy the inequitable effects of monetary
depreciation in the liquidation of successions by modifying the rules for evaluating assets
in view of the collation (rapport) or the reduction of donations. The essential idea is to
synchronize the evaluations in time, by transferring them from the date of donation to the
date of death, or even to the date of the partition, so that variations of the patrimony which
took place at different times are expressed effectively in the same monetary system. On this
reform, not discussed further in this article, see P. CATALA, LA RiFORME DES LIQUIDA-
TIONS succEssoRALEs (2d ed. 1975).

45. J. Massip, L'abaissement de 'tge de la majoriWet ses consequences, I. Repertoire
du notariat Defrenois 1057 (1975); Couchez, La Fixation h dix-huit anw de /'ge de la
majorte' 1975 SEM. JUR. I. 2684.

46. During this period, the regular legislative work went on, occasionally giving rise to
modifications or additions to the Civil Code; for example, a law of January 3, 1967, on
sales of condominiums to be constructed and the obligation of warranty for hidden con-
struction defects (FR. C. Civ. arts. 1601-1 to 1601-4). This is an independent legislative
work that is outside the scope of the present study.

Yet it should be mentioned that the updating operation has been extended to docu-
ments other than the Civil Code. The important Law of July 24, 1966, on corporations (see
note 7, supra) constitutes a true corporation code. The first two books of a new Code of
Civil Procedure (which will comprise five books) were promulgated by a decree of Decem-
ber 5, 1975. The revision of the Civil Code has entailed a reform of the Nationality Code
(Law of January 9, 1973, [19731 L. No. 73-42, which provides notably that marriage per se
has no influence on nationality).
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d'application (executive decrees on application).47 This created a
proliferation in the sources of civil law that hardly existed at the time of
the Code Napoleon and that impairs ready access to the law. However,
this was rendered indispensable by the increased complexity of the
problems and by the growing intervention of public authority in private
law matters.

B. Retention of the Code Structure
Once the decision was made to abandon the plan for promulgating

a complete new Code and to proceed with fragmentary revisions of the
old one, it became possible to preserve the structure of the old Code.
Actually, there was little interest in preserving the classification of sub-
ject matters (which was not the Code Napoleon's best attribute); but the
possibility of retaining the same numbers for articles on the same subject
offered certain advantages. Acquired habits would not have to be dis-
turbed, and the mere use of certain numbers would continue to evoke the
same basic provisions (for instance, articles 544, 1134, 1382, and 2279).
Thus, the redactor of the new texts took care to see that basic provisions
remain in the same places with the same numbers48 and that whenever
possible the revised articles have the same object as the corresponding

47. Decrees are executive orders issued by the President or by the Prime Minister, and
countersigned by the Ministers involved. Some indications of a constitutional order on the
relationship of legislation and decrees are necessary here. See Drago, General Comparative
View ofthe French Constitution, 21 OHIo ST. L.J. 535-58 (1960). In the constitutional tradi-
tion prior to the Fifth Republic (1958), there were matters with which only the legislature
could deal, and none was beyond its jurisdiction; executive rulings thus were subordinated
to legislation in that they operated only to implement legislation or on matters which the
legislature had not considered it useful to act. The Constitution of 1958 took note of the
fact that in modern political conditions the legislature cannot deal with everything and that
executive power ought to be strengthened. The Constitution therefore spelled ouit in article
34 the subjects that are imperatively within the domain of legislation, and stated in article
37 that "matters other than those within the domain of legislation have an executive char-
acter"-with the result that the regulatory jurisdiction has become the rule and the legisla-
tive one the exception (even though it naturally covers the most important matters). Most
of the civil law subjects are within the legislative domain under article 34; but civil proce-
dure, for example, is not (hence the introduction by decree of a new Code of Civil Proce-
dure; see note 46, supra). The decrees which complement the civil law revisions are thus, on
the one hand, implementing decrees, as in the pasL(occasionally expressly contemplated in
the texts: e.g., FR. C. Civ. arts. 433, 456(4), 468), and on the other hand, "autonomous"
decrees, whose object is not within the legislative domain (e.g., Decree No. 75-1125 of
December 5, 1975, revising the procedure in divorce and separation from bed and board).
The most important decrees are reproduced in the Dalloz edition of the Civil Code, follow-
ing the texts to which they relate.

48. As an example, article 312 still enunciates the presumption of the paternity of the
husband of the mother.
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old articles. 4 9 Whatever the talent of the redactor-and that talent was
immense-this plan could not avoid producing gaps in numbering in
some places and subdivision of articles in others. The former were due to
simplifications of the law on some subjects.50 The latter were more nu-
merous and attributable to several causes: the breaking down of some
articles which had become too long as a result of periodical additions;
the incorporation of laws which had remained outside the Code; the in-
sertion of solutions established byjurisprudence constante;5 1 and the reg-
ulation of new matters.52 The problem of the gaps was solved by leaving
some article numbers without text.53The difficulty presented by the new
provisions was resolved by assigning intermediate numbers (as had .been
done in some previous amendments): for example, articles 220, 220-1,
220-2, 221. This method obviously is detrimental to elegance and to fa-
cility in presentation;5 4 it engenders risks of confusion 55 and it may in-
duce one to believe in a hierarchy of texts which does not exist. 56 The

49. This may be verified especially in matrimonial regimes and filiation, despite the
important substantive revision in those subjects. To give a single example, article 1428
deals, as in the past, with the administration of the separate assets of the spouses under the
community regime; but whereas the old text consecrated the husband's power over the
wife's property, the new one enunciates the principle of free administration of separate
assets by each spouse.

50. This is particularly noticeable in matrimonial regimes law.
51. This consolidation was made not only with the object of respecting the principle

that the law is found in legislation; it also was meant to prevent a resort to useless litigation
that might again put in issue the ruling of a jurisprudence constante.

52. The two latest revisions, filiation and divorce, have included provisions relating to
the conflict of laws. FR. C. Civ. arts. 310, 311-14 to 311-18. This was done following the
failure of several projects to codify this subject, one that is essentially jurisprudential. But
far from consolidating a body of jurisprudence which was on the whole satisfactory, the
legislature somewhat hurriedly introduced new dispositions that have met with sharp doc-
trinal criticism. See H. BATIFFOL ET P. LAGARDE, DROIT INTERNATIONAL PRIVE 442,
458 (6th ed. 1976).

53. Eg., FR. C. Civ. arts. 483-486, 1452-1466, 1492-1496, 1528-1535, 1543-1568. How-
ever, the legislature occasionally has utilized an "available" article of the Civil Code as a
place to insert new provisions: for example, articles 1450 and 1451, left vacant after the
1965 revision, were given new provisions in the 1975 divorce revision. Unfortunately,
sometimes the legislature has also utilized an available article to insert provisions which
had no relation to the former text, or even to the chapter where it is located. For example,
in 1970, article 9 was used for a provision relating to the protection of privacy, and in 1972,

article 10 was used to enunciate the obligation of cooperating in judicial proceedings for
the determination of truth.

54. The greatest number of enumerated subdivisions occurs in article 311, which is
separated from article 312 by articles 311-1 to 311-18.

55. It is easy to confuse phonetically articles 220-1 and 221 or, while reading, articles
371-2 and 372-1.

56. One could think that article 220-1 is a sub-rule to the one contained in article 220,
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acceptance of the plan in practice, however, tends to demonstrate that
these defects are minor.

C Outline of the Main Revisions

The task presented to-the legislator was essentially that of adapting
family law to the evolution of society, of customs, and even of the econ-
omy, for personal relations entail pecuniary relations. The main currents
of these evolutions are well known. The most pronounced is the narrow-
ing of the concept of the family, which has evolved from a patriarchal
structure to a conjugal or nuclear structure. A second change is the pro-
motion of the married woman, who had been relegated by the original
code to a subordinate position in relation to her husband. The principle
of civil equality also called for an end to the inferior status which the law
had imposed on illegitimate children, particularly adulterine ones. An-
other factor affecting the organization of the family in modern society is
the development of the role of the state in this matter of traditionally
private concern. The state has undertaken gradually to assist the family
in various functions (such as education and welfare) and even to replace
it when it does not or cannot fulfill its duties to children. On this point it
must be noted that whereas the new legislation has increased the role of
the state, it has firmly, though implicitly, maintained the protection of
the family in the realm of private law; public authority has been called
upon to intervene rather as an arbitrator, through judges.

In patrimonial matters, all the impact of the industrial society on
family law had to be taken into account. This includes the fact that today
the majority of married women are gainfully employed, that the compo-
sition of patrimonies has changed,57 that transactions have become more
rapid and therefore no longer suited to cumbersome formalities, and that
sometimes brutal economic fluctuations call for greater flexibility in pat-
rimonial structures. A study focusing on the substance of the reforms

which it is not. In fact, certain wholly "autonomous" and even fundamental provisions are
found under "indexed" numbers. An illustration is article 489-2 which, reversing prior ju-
risprudence, announces the principle of the civil responsibility of the mentally ill. See text
at notes 142-43, infra.

57. It long has been trite to state that the Code Napoleon, which was promulgated
shortly before the industrial revolution, did 'not have much concern for movable as-
sets--which were to achieve great importance with the development of business corpora-
tions (sociee6spar actions)-whereas immovables were overly protected. In late years, there
has appeared a new factor: the desire of the typical family to own a home, and then a
country home (resWdence secondaire) as well. Both are acquired through the aid of loans
and are paid for throughout a large part of a person's life. They constitute today the most
important element of the acquired patrimony of the average family.
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would attempt to demonstrate, in synthetic fashion, how these several
factors were taken into consideration.5" The object to this study, how-
ever, is limited to an analysis of the codification technique used and ac-
cordingly the reforms will be presented here only as a necessary
background. It will suffice, therefore, to survey them briefly in chrono-
logical order.59

Tutorship and Emancopation60

A main feature of the revision is a new distribution of legal admin-
istration and tutorship in the strict sense. A tutorship does not begin un-
less the child has lost both parents. The law systematically entrusts the
interests of the child to the surviving parent; his legal administration
simply becomes "under judicial control", but without an undertutor or a
family council. 61 Regarding tutorship itself, the family council's compo-
sition has been modernized. The imperative requirement of absolute
equality between the paternal and maternal lines has been abolished (ar-
ticles 408 and 423) and consideration has been given to the habitual
relationships of the child as well as to his emotional attachments (articles
408 and 409).

The management of the minor's property has been made more dy-
namic in that there is no longer a systematic attempt to preserve his
property in kind until his majority. The rules of management are ren-
dered more flexible in that they no longer enumerate the formalities for
specific kinds of acts involving particular kinds of things, but simply dis-

58. See Reformes du drolt de lafamille, ARCHIVES DE PHILOSOPHIE DU DROIT (Sirey,
1975).

59. Each revision has given rise to a number of commentaries in the form of
monographs and articles. It is not within the scope of the present article to give a complete
bibliography of these works. Only the principal studies will be indicated, at the risk of
omissions or arbitrariness. A complete listing can be found in the recent editions of the
general works cited in note I, supra. For what may have been published after the date of
the edition consulted, one may refer to the REVUE TRIMESTRIELLE DE DROIT CIVIL, each
issue of which contains a systematic survey of doctrine.

60. Law of December 14, 1974, [1974] L. No. 64-1230 (revising Civil Code provisions
concerning tutorship and emancipation). This law principally modifies chapters two and
three of title X of Book I, covering articles 389 to 487. The most extended commentary is
that of P. BLONDY & G. MORIN, LA REFORME DE L'ADMINISTRATION LEGALE, DE LA

TUTELLE ET DE L'EMANCIPATION (2d ed. 1967).
61. In fixing the respective domains of legal administration and tutorship, the legisla-

ture provided that the rules applicable to the illegitimate child are modeled after those
provided for the legitimate child, but keeping in mind that the former needs greater protec-
tion (even though frequently he has no assets to be protected); therefore, the legal adminis-
tration of the illegitimate child's patrimony always is under judicial control, in order to
compensate for the absence of a family structure.
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tinguish systematically between conservatory acts, administrative acts
and acts of disposition. 62 Finally, while maintaining a definite family
character in tutorship, the law establishes a judge for tutorships (a trial
judge who is a professional justice of the peace) charged with the super-
vision of all tutorships and legal administrations in his jurisdiction. By
the same law, emancipation has become tantamount to a declaration of
anticipated majority. Emancipation is now possible after the age of six-
teen.

Matrimonial Regime5s3

The revision of the law on matrimonial regimes is quantitatively
the most important, involving over two hundred articles of the Code, and
perhaps also qualitatively, given its role in the legal emancipation of the
married woman. A fundamental feature of the new law is the dichotomy
in the rules governing the patrimonial interests of the spouses, which is
made manifest by the very location of the provisions in the Code. Arti-
cles 214 and following, which appear under the title "Of Marriage", con-
tain a number of imperative rules, that is, rules applicable to all spouses
whatever their particular matrimonial regime. They have been labelled
by doctrine as the "primary" matrimonial regime. Though generally ex-
pressed in a neutral fashion ("Each spouse. . ."), these rules contain the
principal measures designed to insure the independence of the wife. For
one thing, the law grants "each spouse" power vis-A-vis third persons
with reference to funds, securities and movables, so that the wife no
longer has to prove her matrimonial regime before entering into routine
transactions (articles 221 and 222). In addition, the law confirms the
complete professional independence of the wife, by abolishing the for-
mer right of the husband to oppose her engaging in a professional activ-
ity and by reaffirming that she has the same rights over her earnings that
the husband has over his own (articles 223 and 224). Finally, as much in
the interest of third persons as that of the spouses, the spouses are obli-
gated solidarily for the debts of either incurred for household necessities

62. See note 139, infra.

63. Law of July 13, 1965, [1965] L. No. 65-570 (revising matrimonial regimes). This

law principally modifies articles 214 to 226 of the Civil Code, and title V of Book III

covering articles 1387 to 1581. See Ponsard, La reforme des regimes marimoniaux, D. 1966,

Chron. 11l; see also J. PATARIN, G. MORIN & M. MORIN, 1-2 LA REFORME DES REGIMES

MATRIMONIAUX (1966 & 1967); G. CORNU, LES REGIMES MATRIMONIAUX (1974). For dis-

cussions in English, see Colomer, The Modern French Law, in COMPARATIVE LAW OF

MATRIMONIAL PROPERTY 80 (A. Kiralfy ed. 1972); Soubbotitch, Recent Important Reforms

in the French Matrimonial Regime, 12 N.Y.L.F. 244 (1966); Brown, The Reform of the

French Matrimonial Property Law, 14 AM. J. CoMp. L. 308 (1965).

[Vol. 38



FRENCH CIVIL CODE REVISIONS

or the upbringing of the children (article 220).64

With regard to matrimonial regimes properly so called, the most
noticeable revision is the adoption of a community of gains (communaute"
d'acqu~ts) as the new legal regime, that is to say, the one detailed by
suppletive law and presumed to have been contracted tacitly by the
spouses in the absence of a particular agreement between them. This
change should not be considered alone, however, since a matrimonial
regime is not characterized solely by the distribution of the ownership of
assets between the spouses, but also by the distribution of power over
these assets. In the former legal regime (the community of movables and
gains), the husband was the administrator of his and his wife's separate
assets because he administered the community and the community re-
ceived the income from all separate property. The wife's administrative
powers were thus limited to the naked ownership of her separate prop-
erty. In order to effectuate the principle of the wife's independence, arti-
cle 1428 of the Civil Code now provides that "each spouse has the
administration and enjoyment of his separate assets, and may dispose of
them freely." Consequently, today, the notion of gain (acqut) is re-
stricted, and therefore the common mass which henceforth consists
solely of the savings (economies) from the revenues of the spouses.65

Concerning administration of this property, the logic of the revision
called for a shared management. The legislature retreated before the
practical difficulties that would have resulted from such a rule, however,
particularly in transactions involving securities. Thus, the principle that
the husband alone administers the community assets (subject to account-
ability) was retained (article 1421), but qualified with a provision for the
intervention of the wife in most important acts (article 1424). The practi-
cal effect is that the inequality between spouses is greatly reduced, al-
though not eliminated entirely.66

The new legislation abandoned certain no longer used conven-

64. FR. C. civ. art. 220. See note 147, infra.
65. This had led to a statement that, despite its name, the new legal regime is more a

regime of separation of property than one of community. 4 H., L. & J. MAZEAUD, LECONS
DE DROIT CIVIL 93-3 (3d ed. 1969).

66. The practical effect of the provisions is that the only alienations of community
assets that the husband may make alone are those of securities and ordinary movable ef-
fects. To estimate the precise significance of this, one must note that in France the average
person is much less likely to own securities than is his counterpart in the United States, and
that securities are owned mainly by those strata of society that practice the regime of sepa-
rate property.
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tional regimes that had been provided for in the Code Napoleon 67 and
offered new alternatives to the spouses. They may remain within the
framework of a community while modifying its composition, their re-
spective powers over the different categories of assets, or the forms of
liquidation.68 The law also offers them the possibility of choosing a sepa-
ration of property, a regime that some would have liked to have as the
legal regime. It also offers an entirely new regime which, for that reason,
deserves more attention: the "sharing of gains" or "participation in ac-
quisitions" (participation aux acqu&s).

This new regime aims at combining the advantages of the commu-
nity and the separation of property regimes, while eliminating their re-
spective inconveniences. The separation of property may be regarded as
more satisfactory during the existence of the regime because it respects
the independence of the spouses, while the community seems preferable
after the regime's dissolution because it allows a partition of the assets
accumulated during common life. The regime of sharing the gains thus
combines a separation of property during the marriage and a community
at the time of dissolution. This is achieved through accounting opera-
tions based on a simple principle: at the time of the marriage the original
patrimonies of the spouses are evaluated; at dissolution an evaluation is
made of their final patrimonies, and each spouse has a right to one half
of the value of any increase in the patrimony of the other.69 In fact, the
compromise effectuated by the new legal regime is hardly different from
that of participation aux acquts, considering the extensive independence
afforded to the spouses in the former.70 On the whole, it may be
surmised that the conflicting purposes of achieving the independence of
the wife while maintaining some degree of conjugal association have

67. This refers to the total regime and the regime without community. See note 108,
infia.

68. The provisions concerning management are the most interesting. They allow the

legal regime to be made more communal in nature, by stipulating in a "common hand"
(main commune) clause that the community shall be administered by the two spouses; or
conversely, to be more separate in nature, when the two spouses, through "a mutual repre-

sentation" clause, give to each other the power of administering the community assets
alone. FR. C. civ. arts. 1503, 1504.

69. The essential features of the new regime are contained in article 1569 of the Civil
Code.

70. The main difference is that in the participation in acquisitions a spouse is not enti-

tled in any part of the specific assets acquired by the other. The new communaut still
recognizes the right of each spouse to share in the community assets acquired by the other.

In this respect, the latter is closer to that recommended for Louisiana by Professor Robert
A. Pascal. Pascal, Updating Louisiana's Community of Gains, 49 TUL. L. REv. 555 (1975).
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been reconciled with great skill in both the new legal regime and in the
participation in acquisitions.

A4doption
71

The revision has been less innovative in this area than in the
others. Since 1804, adoption had been transformed profoundly by a se-
ries of laws, so that by 1966 it retained only a distant relationship with
the institution contemplated by the Code Napoleon. There, the principal
objective of adoption was the transmission of a name and a patrimony; it
took the form of a contract between the adoptive parent and the adoptive
child who, for that reason, had to be a major. It was only a century later,
in the years following World War I, that adoption became what it now
is: an institution of social charity enabling a minor to become a member
of a family. The successive laws enacted after that time all sought to
facilitate adoption and to bring the status of the adopted child closer to
that of the legitimate child by creating forms of adoption with more ex-
tensive effects than those of "simple" adoption in which the links with
the original family are not dissolved. The 1966 law represents the culmi-
nation of that evolution, because it embraces the type of adoption that
places the adopted child in the situation of one legitimate by blood, des-
ignated as "plenary" adoption (adoption pleniere) as the general rule,
while the one that produces the least extended effects (adoption simple)
has become only an alternative mode. In the Code, plenary adoption
(articles 348 to 359) precedes simple adoption (articles 360 to 370-2) and
the latter is regulated by reference to the former.72

Plenary adoption is subject to strict conditions because of its far-
reaching effects. These conditions are designed to prevent a conflict be-
tween the adoptive family and the blood parents who might desire to
recover the child after having given it up.7 3 This has led to stringent
provisions defining what children may be adopted (articles 347 et seq.),
and to precise regulation of the adoption proceedings (articles 351 et
seq.). The shortcoming of these precautions was that all the requests for

71. Law of July 11, 1966, [1966] L. No. 66.500 (revising the law of adoption). This law
modifies mainly title VIII of Book I covering articles 343 to 370-2. See Raynaud, La
reforrie de l'adoplion, in D. 1967, Chron. 77.

72. Article 361 incorporates, by reference to plenary adoption, whatever is not pro-
vided for specifically in the rules for simple adoption. The primary rble thus conferred on
plenary adoption is confirmed by its prevalence in practice: in 1974 there were in France
1,739 simple adoptions, and 3,055 plenary adoptions.

73. Several such conflicts have attracted public attention. They are all the more apt to
arise since, outside war periods, the majority of children who are candidates for adoption
are not orphans but children whose mothers abandoned them at the time of their birth.
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adoption could not be satisfied. 74 In order to overcome this problem, the
requirements for adoption have been relaxed somewhat by a law of De-
cember, 1976. 75 Unfortunately, any step taken to increase the number of
adoptable children is bound to increase the risk of painful conflicts be-
tween the adoptive families and the biological parents.

Major Interdicts
76

The law of January 3, 1968 constituted the second facet of the revi-
sion of incapacities and it paralleled the law of 1964 on Minority and
Tutorship.77 Persons whose intellectual faculties are reduced as a result
of physical condition (article 490) are now included among those to be
protected. Thus, a person impaired by age or traumatized by a physical
accident now can enjoy the protection of the law.7 8

The protection of interdicts should extend primarily to their per-
sons (by way of formalities in order to prevent unnecessary commitment)
and then to their patrimonies. However, the new law deals almost solely
with the second of these aspects. Protection of the person itself had been
left unregulated by the Code Napoleon. It was the object of several laws
enacted after 1838, which remained outside of the Code.79 In 1968, the
matter apparently was considered to be too dependent on imprecise
medical considerations to be integrated into the Code. This disassocia-
tion of medical and legal considerations also is apparent in the patrimo-
nial protection of the person: whereas the Code Napoleon provided for

74. The number of petitioners for adoption is two or three times greater than the
number who actually succeed in adopting a child.

75. Law of Dec. 22, 1976, [1976] L. No. 76-1181 in D. 1977. L. 12, expanded the defini-

tion of the "abandoned child" (FR. C. civ. art. 350) in order to reach more cases; it re-
pealed the provision making adoption by spouses with blood children impossible; and it
eliminated or relaxed the age requirements for petitioners for adoption. The 1966 revision
had been innovative in allowing unmarried persons to be adoptive parents (id. art. 343(l)),
thus creating the possibility of a legitimate filiation by relation to just one person. The same
was also made possible later through "legitimation by court order." See text at notes 86-88,
infra.

76. Law of January 3, 1968, [1968] L. No. 68-5 (revising the law on interdicted majors).
This law modifies notably title XI of Book I covering articles 488 to 514. See J. MASSIP, LA
RiFORME DU DROIT DES INCAPABLES MAJEURS (1969).

77. On the mechanics of their coordination, see text at notes 148-49, infra.
78. The law also applies to those who "by their prodigality, intemperance or idleness

expose themselves to falling into a state of destitution, or jeopardize the execution of their
family obligations. ... FR. C. civ. art. 488(3); this constitutes an updated and expanded
version of the former provision concerning spendthrifts.

79. They are collected in the Code of Public Health. For a discussion of these provi-
sions, sometimes thought insufficiently protective, see 2 J. CARBONNIER, DROIT CIVIL 474

(8th ed. 1969).
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two regimes of protection-interdiction and assistance-based on mental
abnormalities,80 the new law limits itself to offering more of less exten-
sive regimes of protection. The definition of incapacity thus will depend
on the regime of protection chosen and not the reverse.8 '

Prior to dealing with the specific regimes of protection, the law ad-
dresses the situation of a person who is by nature incapacitated, but who
has not been the object of any judicial protection. Given the absence of
particular provisions in the Code Napoleon, jurisprudence on the one
hand had turned to the theory of vices of consent, especially article 1108
of the Civil Code, to annul the person's juridical acts (upon proof of the
absence of lucidity at the time of the act) and on the other hand had
chosen to exempt him from civil responsibility. The new law expressly
confirms this jurisprudence on the first point (new article 489) and over-
rules it on the second (article 489-2).82

There are three available regimes of protection: the placement of
the person under judicial protection (sauvegarde de justice), tutorship
and curatorship. The first is an innovation and is distinguished from the
two others in that it does not establish a representative for the incapable,
or even declare him incapacitated. Provided a medical certification stat-
ing the need for a person's protection has been delivered to the Procureur
de la Repub/ique (district attorney), his acts are subject to resolution for
lesion or reduction for excessive or useless expenditures (article 491-2).
The law thus creates a reduced capacity with a retroactive protection.
This does not, however, present a serious danger for the security of trans-
actions because lesion and excess are here appraised subjectively, in or-
der to reach only the person who has knowingly profited from the
weakness of the mentally handicapped person.83

The other two regimes drew upon the former regimes of supervi-
sion by a judicially appointed advisor and of interdiction, although there
are many nuances. These become effective by a judicial decision based

80. These were defined in a particularly rudimentary fashion as lunacy and feeble-

mindedness. On the "humanization" of language in the new legislation, see text at notes

128-42, infra.
81. On this point the new law follows the teachings of modem psychiatry, according to

which there is no relation between the acuteness of the disease and the actual incapacity to

look after one's interests. This is emphasized by article 490-1, which states that the methods

of medical treatment are independent of the regime of protection to be applied in civil
affairs, and vice versa.

82. See text at notes 142-43, infra.
83. Article 491-2(3) instructs the court "to take into consideration the wealth of the

person protected, the good or bad faith of the persons who have contracted with him, [and]

the usefulness or uselessness of the expenditure."
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on the opinion of a medical specialist. The interdicted major under
curatorship (like the minor under curatorship in Louisiana law until
1830) is a semi-capable individual in that he himself participates in legal
transactions. Regarding the most important transactions he is assisted by
a counselor, the curator, without whose participation the act is invalid; in
transactions of lesser importance he is protected by the same rules as a
person placed under judicial protection (article 510-3). The interdicted
major under tutorship (like the interdict under curatorship in Louisiana
law) is in principle affected by a complete incapacity and is represented
in all juridical acts by a tutor. In the extra-patrimonial domain, the new
law has special provisions relating to the marriage of the interdicted ma-
jor under tutorship (article 506) and under curatorship (article 514).

Parental Authority84

The institution of "paternal power" (puissancepaternelle) received
a new name (autoritgparentale) which conveys the spirit of the reforms:
"power" became "authority" to denote that it is a function encompassing
duties as much as prerogatives and "paternal" became "parental" be-
cause henceforth it normally will be shared equally by the father and the
mother (article 371-2). The law draws a distinction between parental au-
thority in respect to the person of the child and parental authority in
respect to his patrimony. With respect to the latter, the essence of the
former rules of legal enjoyment of the child's patrimony is retained;
however, the rules themselves are enunciated with greater clarity (arti-
cles 382 et seq.).

The law distributing parental authority over the person of the child
takes into consideration the various possible family situations, setting out
different provisions for each. In the legitimate family, the law starts from
the normal--or ideal-hypothesis wherein the parents exercise their au-
thority together, and then contemplates the possible deviations that may
arise: disagreement of the spouses, divorce or separation from bed and
board, disability or death of one or both of them (articles 372 to 373-4).
Regarding illegitimatefliation, voluntary acknowledgment prevails over
judicial proof of parentage in every case. When the child has been ac-
knowledged by both the father and the mother, the law innovates by
entrusting the parental authority to the mother, thereby heeding to social
reality. In all cases the law provides for the child's relationship with his

84. Law of June 4, 1970, [1970] L. No. 70-459 (concerning parental authority). This
law modifies mainly title IX of Book I, covering articles 371 to 387. See R. LEGEAIS,

L'AUTORITE PARENTALE (1973). For a short comment in English, see Lasok, ParentalAu-
thority-French Style, 20 I.C.L.Q. 323 (1971).
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grandparents, and even allows visitation and correspondence rights to
other persons in "exceptional situations" (article 371-3).

Modifications in parental authority can occur in order to meet cri-
sis situations, that is, "if the health, security or morality of the minor is in
jeopardy or if the conditions of his upbringing are gravely undermined"
(article 375). Depending on the gravity of the situation, parental author-
ity may be either supplemented, attenuated or suspended. It may be sup-
plemented by measures designed to assist the parents in the upbringing
of the child (assistance educative). These measures may vary from paren-
tal counseling to the entrustment of the child to a public institution. At-
tenuation occurs with delegation of parental authority to a third party
(an individual person or an institution). This may be partial or complete
and may result from the petition of the parents themselves or as a conse-
quence of their neglect. In the most serious cases, parental authority or
certain perogatives pertaining to it will be withdrawn, but in a spirit ap-
preciably different from that of the former law; these last measures are
considered less as sanctions against the parents than as provisions for the
protection and welfare of the child.

Filiation8 5

The system of the Code Napoleon was characterized by a strict
hierarchy of filiations and by very harsh conditions for illegitimate chil-
dren; adulterine and incestuous children could not even establish their
filiation. That system had been somewhat attenuated, legislatively and
jurisprudentially, notably by the possibility of legitimizing an adulterine
child by remarriage, by the introduction of an action to establish illegiti-
mate paternity, and later by making available an action for financial
support to the child not allowed to establish paternity. However, the gen-
eral scheme of the Code remained unchanged, with its retinue of injus-
tices and "juridical truths" which sometimes ran counter to all
semblance of reality. The new legislation has purported to put an end to
both of these. It has eliminated every distinction in principle between
legitimate and illegitimate children, as well as among the different cate-
gories of illegitimate children. It has attempted to end the "juridical
truths" by paying closer regard to reality in its proclamation of filiations,

85. Law of January 3, 1972, [19721 L. No. 72-3 (filiation). This law modifies title VII of
Book I, covering articles 311 to 342-8, as well as sections VI, VII and VIII of chapter III,
title I (Of Succession) of Book III, covering articles 756 to 767. For a discussion of this
reform, see C. COLOMBET, J. FOYER, D. HUET-WEILLER & C. LABRussE-RIou, LA FILIA-
TION LEGITIME ET NATURELLE (2d ed. 1977); J. MASSIP, G. MORIN, & J. L. AUBERT, LA

PEFORME DE LA FILIATION (2d ed. 1973).
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especially by granting more weight to a child's "possession of status"
(possession d'eat) as an element of proof or of refutation of filiation.

The freedom to prove every sort of filiation is established, with the
sole exception-in the child's own interest-of the most serious cases of
incest. In principle, the effects in all cases are identical, notably in the
field of successions. Some restrictions concerning the adulterine child
have been retained, however, in order to protect the rights of the spouse
and of the offspring of the marriage.8 6

This equalizing of the rights of all children rendered useless the
retention of fictitious legitimacies resulting from a rigorous application
of the presumption of paternity to the mother's husband. The husband
henceforth may challenge this presumption through all means appropri-
ate to demonstrate that he could not be the father (article 312 par. 2).
Furthermore, the action, under the name of "contestation of paternity,"
may be brought by the mother, once married to the real father, in order
to legitimate the child (article 318). Moreover, in certain cases, the pre-
sumption of paternity does not apply, thus making it unnecessary for
anyone to contest the presumption. The most important of these is the
case where a child has been registered with no indication of the name of
the husband and has "possession of status" only with regard to the
mother (article 313-1).87 Additionally, the possibility of legitimation was
expanded by a "legitimation by court order" (autoritedejustice), avail-
able when it appears that marriage between the two parents is impossible
(article 333).88

Concerning the establishment of illegitimate filiation, the rules re-
lating to voluntary acknowledgment (articles 335 to 339) and judicial
proof of parentage (articles 340 et seq.) were not profoundly modified.
Article 337 is innovative in providing that the birth registry in which the
name of the mother appears is tantamount to acknowledgment by her

86. An adulterine child may not be raised in the home of its married parent without
the consent of the latter's spouse. FR. C. civ. art. 334-7.

87. This seemingly complicated formulation covers the very practical situation where a
married woman who has been living separate from her husband for many years gives birth
to a child. Under the former law, the presumption of paternity of the husband was applied
to even this situation, and only he could disavow the child; moreover, it was necessary to
find him, to persuade him to bring the action, and that one of the limited grounds for
disavowal be available to him.

88. The notion of "impossibility" already has given rise to problems of interpretation,
particularly on the question whether an impossibility is constituted when the parents refuse
to contract marriage simply because they wish to retain their "liberty." The Court of Ap-
peal at Paris said it is not. See Nerson, 72 REVUE TRIMESTRIELLE DE DROIT CIVIL 589
(1974).

[Vol. 38



FRENCH CIVIL CODE REVISIONS

when corroborated by the child's possession of such status.89 The most
ardent legislative debates concerned the introduction of a partially new
action called the action for subsidies (action afins de subsides). This en-
ables an illegitimate child, whose filiation to the father is not established
and cannot be established for reasons of proof or of law, to claim support
from an individual who had sexual relations with the mother during the
legal period of conception. The action also is open to a child legally legit-
imate, but who is likely to be adulterine because his birth registration has
not been corroborated by a possession of status with respect to the hus-
band. This action was justified by its proponents not so much on the
likelihood of the defendant's paternity, but out of a sense that he should
be responsible for the child's support if he could be its father. The main
consequence is that several defendants might be condemned to pay sub-
sidies to the child. 90 The law, however, does not follow this justification
to its ultimate consequence, for it allows a defendant to extricate himself
from paying subsidies by demonstrating either that he cannot be the fa-
ther of the child or that the mother acted as a prostitute (article 342-4).

The new provisions of the Civil Code on filiation are more com-
plete than the former ones. The new law inserts a new chapter containing
provisions common to all filiations (articles 311 to 311-18): presumptions
concerning conception,9' definition and proof of possession of status
(possession d'eat), regulation of actions concerning filiation and conflict
of laws rules in filiation matters. The new legislation also incorporates
into the Code the provisions of a former law concerning the name of the
illegitimate child (articles 334-1 et seq.).

89. Frequently the natural mother would believe that she had acknowledged her child
by the mere fact that it had been declared (by a third party) to be hers in the birth registry.
The child would discover after the mother's death that his filiation had not been estab-
lished regularly and would be exposed to loss of succession rights unless he was successful
in an action to establish maternity. The new role given to the child's possession of status
puts an end to this inconvenience, without impairing the possibilities of adoption if the
mother does not rear the child. Adoption would have been impeded if the mere declaration
of civil status in the birth registry had been considered as tantamount to acknowledgement
(as it is under several European legislations).

90. In the face of numerous criticisms, this position has been justified because it offered
a solution to the case where there has been a collective rape. Abortion was a crime at the
time the bill was introduced in the legislature, but in 1975, abortion during the first ten
weeks of pregnancy was legalized on an experimental basis for a period of five years.

91. The child is presumed to have been conceived at that moment between the three
hundredth and the one hundred and eightieth days preceding birth that wil serve his inter-
est best, but proof to the contrary is admissible. FR. C. civ. art. 311.
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Divorce and Separation from Bed and Board 92

Under the former law, only one type of divorce was allowed: di-
vorce-sanction, decreed on grounds of marital misconduct by one or both
of the spouses. Consequently, many couples who wished to separate by
mutual agreement were compelled to participate in a judicial farce (for
example, by sending each other derogatory letters drafted under the di-
rection of their counsels), but one which had to be skillfully played be-
cause the judicial appreciation of the relative fault of each spouse
determined the financial and other consequences of the divorce. The for-
mer law also left much to be desired in dealing with these consequences,
for there were serious difficulties in enforcing the payment of alimony to
the wife and to the children. The new legislation attempts to align the
law with prevailing mores in providing new grounds for divorce, and to
regulate its consequences in a more realistic fashion.

The new legislation provides for three categories of divorce. The
first is the contractual divorce, of which there are two varieties: divorce
"by mutual petition," which can be called divorce by mutual consent
pure and simple, and divorce "petitioned by one spouse and accepted by
the other" (articles 233 et seq.). The latter actually is a hybrid: it is con-
tractual because it is accepted; but it also has a contentious nature, be-
cause it is petitioned for by one spouse who must "establish a set of facts,
originating with both parties, which renders continuation of the common
life intolerable" (article 233), and because it produces the effects of a
divorce by mutual fault (article 234). The legislature here envisaged the
situation in which one spouse is not anxious for the divorce, even though
he or she recognizes the failure of the marriage, and the other spouse
takes the initiative of filing suit. The agreement takes place while the
divorce proceedings are in process.

The second category is the divorce-remede, which is based on the
objective finding of failure of matrimonial life. More precisely, the law
has introduced this category in two instances where neither fault nor
consent are applicable: a prolonged separation fixed by the law at six
years (article 237); and the impairment of the mental faculties of the
other spouse for the same number of years, to such an extent that there is
no longer any community of life between the spouses nor any reasonable

92. Law of July II, 1975, [1975] L. No. 75-617 (revising the law of divorce). This law
modifies notably Title VI of Book I, covering articles 229 to 310. See J.C. GROSLIERE, LA

RiFORME DU DIVORCE (1976); Massip, La reforne du divorce, REP. No. 1975.1. I. 1345. In
English, see Lasok, The Reform of French Divorce Law, 51 TUL. L. REV. 259 (1977). For a
discussion of this revision project, see Carbonnier, La question du divorce. Me'moire d
consulter, D. 1975. Chron. 115.
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hope of it being restored in the future (article 238). The introduction of
this type of divorce has generated vigorous criticism in public opinion
and in Parliament as allowing "repudiation" and, moreover, as doing so
in a situation which seemed to call for the strengthening of the matrimo-
nial bond rather than its severance. Thus, to render it more acceptable,
this "divorce for rupture of community life" was supplemented with sev-
eral mitigating qualifications. In the first place, the judge may reject the
petition if it appears that the divorce would result in material or moral
consequences "of exceptional harshness" to the other spouse or the chil-
dren (article 240). (A rule similar to this provision is enunciated two arti-
cles earlier in connection with divorce for mental illness). Secondly, the
petitioner bears all the costs of the proceedings and the divorce is de-
clared against him. Finally, his alimentary duty (including medical treat-
ment in the case of mental illness) is maintained notwithstanding the
divorce (article 281).

The third type of divorce is divorce for fault, which the law re-
tained while making it more flexible. There is no longer any peremptory
ground,93 and all the faults of one spouse are examined in the light of
conduct on the part of the other spouse which may have provoked them
(article 245).

In divorce matters procedural rules are of particular importance,
for they may affect the very availability of the divorce; hence their pres-
ence in the Code Napoleon itself.94 The new legislation follows that tra-
dition (articles 247 to 260), but in view of the new constitutional rules a
great number of provisions have been relegated to a decree95 and the
Civil Code contains only the most significant rules. One is the establish-
ment of a specialized trial judge for matrimonial affairs, who is particu-
larly charged with supervising the interests of minor children (article 247
par. 2). This judge sits alone (an exception in civil law countries) when
adjudicating a divorce by mutual consent.96 In other types of proceed-

93. The peremptory causes, adultery and certain penal sentences, obligated the judge
to grant a divorce when the materiality of the facts was established. This automatic charac-
ter was considered especially inappropriate in cases of adultery. At the same time adultery
was decriminalized (article 17 of the revising statute).

94. Another reason is that the Code Napoleon preceded the Code of Civil Procedure
by several years.

95. Decree of Dec. 5, 1975, 11975] D. No. 75-1124 (containing a revision of the pro-
ceedings for divorce and separation from bed and board).

96. In the case of divorce by mutual consent, the petition may be submitted by a single
attorney selected by mutual accord, but in every case the judge must make certain that each
spouse has given his consent freely and that the agreement sufficiently preserves the interest
of the children and of each of the spouses. FR. C. civ. art. 232.
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ings, he will be solely responsible for taking interim measures concerning
mainly the residence and maintenance of spouses and children. Another
feature of the procedure as regulated in the Code is that conciliation is
encouraged at every stage of the proceedings, at least to induce the
spouses to settle amicably the consequences of their divorce (article 252-
2). 9 7 In the case of a divorce for fault, the spouses may request that the
judgment not disclose the nature of the wrongs (article 248-1). This
amounts to a renunciation of the right to appeal on the merits, since it
leaves only the correct application of procedural rules for the appellate
judge to review.

The principal change concerning the pecuniary consequences of di-
vorce is the replacement of traditional alimony (pension alimentaire) by a
compensatory payment (prestation compensatoire). The inconveniences
of the former were that, because it depended on the assignment of fault
in the divorce decree, the spouses were encouraged to discover wrongs,
and that, being in the form of regular payments, it maintained a relation-
ship between the divorced parties that occasioned numerous conflicts. In
contrast, the compensatory payment in principle does not depend on the
culpability of the spouses, but on the actual needs of the one who claims
it. Only the spouse solely at fault cannot claim the compensatory pay-
ment, and even this rule is subject to an exception (article 280-1). Article
272 sets out the principal factors to consider in determining the needs of
the spouse making the demand: listed are elements concerning the physi-
cal condition (age, health, etc.) of the spouse, the time devoted (or to be
devoted) to the rearing of the children, and the professional qualifica-
tions and prospects of his employment. In order to avoid future litiga-
tion, the compensatory payment is in the nature of a lump sum and
cannot be revised even in the case of a change in the situation of either
spouse. In principle, it is paid at one time, in the form of capital.98 The
reduced role of fault also has repercussions with respect to the question
of the children. The jurisprudence already had freed itself from the old
law that, as a rule, awarded custody to the spouse not at fault. 99 This
jurisprudence is ratified by the new article 287 which provides that the

97. In the same spirit, every other type of divorce may at all times be the object of an
agreement analogous to that provided for divorce by mutual consent. Id. art. 246.

98. The compensatory payment does not apply in the case of divorce for "rupture of
the community life," for the spouse who demands the divorce remains liable for support. In
the divorce by mutual consent, the spouses themselves determine, as a part of their agree-
ment, the amount and conditions of the compensatory payment, if any. FR. C. civ. art. 278.

99. Prior to the revision, the mother was given custody of the children in over 80% of
the cases.
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custody of minor children is entrusted to one or the other spouse depend-
ing on the children's welfare.

One of the problems already mentioned under the former law was
the difficulty of securing alimony payments after divorce, particularly as
time passed. This is one reason why the new law favors the lump sum
compensatory payment. The pension alimentaire continues to exist, how-
ever, in the case of divorce for rupture of the common life, and it was
necessary to make allowance for all alimony judgments still pending. A
law of January 2, 1973 provided for the possibility of a direct payment
by the debtor of an alimony obligor (particularly an employer). Another
law, number 75-618 of July 11, 1975, accompanying the revision of di-
vorce legislation, also strengthened the rights of the alimony creilitor.
Whenever private law recourse fails, it permits the collection of an ali-
mentary pension through the agents of the Revenue Service. Given the
special means of investigation and pressure allowed to the Revenue
Service, it is expected that these measures will prove very effective.1oo

III. THE TECHNIQUE AND SPIRIT OF THE REVISION

In order to single out the main theoretical and technical features of
the work accomplished, it is useful to recall the characteristics of a code
in a civil law system. A code may be defined as a legislative enactment
on an area of law, regarded as a single unit even though it may contain
many different subject-matters, all with a view of ordering social rela-
tions in as complete and lasting a manner as possible. Its provisions
should be arranged systematically, proceeding ideally from principles or
precepts to rules, all presented in a simple, logical and coherent exposi-
tion. The Code Napoleon, although containing certain recognized imper-
fections, was praised as approaching the codification ideal. Its success
was facilitated by the political and social conditions of the times when it
was drafted and applied. Promulgated by a vigorous political authority,
then confirmed by the acquiescence of the dominant class, it came as a
sort of divine commandment. Popular approval was not even called for
since the Code was inspired by Natural Law philosophy.

Conditions at the end of the twentieth century are very different.
Natural Law thought has suffered serious attacks from materialistic doc-
trines; democracy has become more of a reality because of a higher level
of general education, and the average citizen is less inclined to accept

100. Concerning separation from bed and board, suffice it to say that the institution
has been retained mainly to respect the religious convictions of spouses who desire to sepa-
rate without being divorced, and that it benefits, by transposition, from the reforms in the
law of divorce.
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without discussion a law which does not seem fair or which is too ab-

stract. The work of revision, therefore, implemented a definite desire to
bring the Code closer to popular sentiment, both in content and in ex-
pression. 0 ' In doing so, however, it was necessary to guard against repu-
diating those qualities of the Code which remain as necessary as ever,
especially its precision and coherence. Tradition and modernism thus
had to be reconciled. In order to accomplish this, the law maker (a) drew
inspiration from previously untapped sources, (b) was careful to main-
tain the formal qualities of the Code, and (c) has perhaps breathed a new
spirit into the Civil Law. 10 2

A. The New Sources of Inspiration

The redactors of the Code Napoleon, who were called to unify the

law in a country where great diversity had prevailed, were faced essen-
tially with a task of synthesis. In particular they had to choose between
rules of customary origin and of Roman origin, while accentuating the
rational characters of both to conform to the principles of Natural
Law. 10 3 Their work enjoyed such great success that during the nine-

teenth century scholars lost their critical sense toward legislation and
confused "legislation" with "law.' 1°4 This vision was unsettled later by
two successive developments. The first was the promulgation of codes in
various foreign countries which-although products of the same philo-
sophical inspiration and derived from neighboring cul-
tures-incorporated different substantive rules on various matters. One
consequence was the development of comparative studies. Secondly,
with the aging of the French Code, there emerged the consciousness that

a discrepancy, occasionally profound, existed between written law and
daily practice. This realization gave rise to the development of legal soci-
ology. In the preparation of the new laws the teachings of both of these

101. That precise tendency is pointed out by the redactor of the revisions in the brief

statement that the new legislation purported to be "more popular and less technical." I J.

CARBONNIER, DROIT CIVIL 14 (8th ed. 1969).
102. At this time the only specialized study devoted to the reforms is a mimeographed

"course" of the University of Paris Law School that appeared while the revision was in

progress: G. CORNU, L'APPORT DES REFORMES RECENTES DU DROIT CIVIL A LA THEORIE

DU DROIT CIVIL (Les cours de droit 1970-197 1). Several further developments of the present

article were suggested by this work.
103. This synthesis already had been achieved in certain matters (Donations, Wills,

fidei commissa substitutions) by various royal ordinances, notably the ordinances of

d'Aguesseau in the eighteenth century.
104. See R. DAVID, LES GRANDS SYSTEMES DE DROIT CONTEMPORAINS 1 49 et. seq.

(6th ed. 1974).
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disciplines were utilized systematically- especially legal sociology, even
though its development was more recent. Thus it can be noted that, just
as at the time of the Code Napoleon, the task was one of combining
sources of both popular and scholarly origin.'0 5

Legal Sociology

Sociology constituted the newest and most significant source of in-
spiration. Its importance to the revision is attributable chiefly to the de-
velopment of legal sociology in France during recent years, especially
through the initiative of the redactor of the new laws, Dean Carbon-
nier.106

Some indications about the manner in which legal sociology is con-
ceived in France are necessary to explain its role in the legislative under-
taking. Sociological jurists contrast themselves-specifically indicating
that they do so without pejorative intent-to dogmatic jurists. The "dog-
matic" jurist narrows the law to what is written in the statutes, practiced
by the courts and taught in law schools. The sociological jurist studies
legal processes from the outside and observes patterns of action that con-
tradict the dogmatic concepts. Sociologists thus find substantial areas in
which the law is not applied or is ineffective, areas of autonomous law
which rival state law (particularly within organized groups), and even
zones of "non-law," that is, the absence of law in a number of human
relationships where theoretically it should be present.' 0 7 It is the first of
these phenomena which concerns the legislator most. He must strive to
reduce and prevent discordance between law and practice, or the com-
mand of public authority and popular sentiment. To accomplish this he
resorts to the usual techniques of general sociology: study surveys and
public opinion polls.

105. Two other points should be mentioned concerning the sources, even though they

do not lead to further development. The first is the use made of previous revision projects
on some of the matters involved, whether these projects originated in the Civil Code Revi-
sion Commission (such as tutorship, matrimonial regimes) or in legislative initiatives (such
as divorce). The second is the redactor's immense civil law culture without which a work of
such quality would have been impossible.

106. In addition to the civil law handbooks cited in note 1, supra, see J. CARBONNIER,
SOCIOLOGIE JURIDIQUE (1972); J. CARBONNIER, FLEXIBLE DROIT, TEXTES POUR UNE SOCI-

OLOGIE DU DROIT SANS RIGUEUR (3d ed. 1976); Carbonnier, Le Code ciil des Francais a-I-
ll changenla soclite europeenne? Programme pour une recherche sociologique sur l'influence du
Code de 1804, D.1975. Chron. 171 [hereinafter cited as Programme]. See also Arnaud, Une
enqute sur I'etai actuel de la sociologiejuridique en France, 71 REV. TRIM. DR. civ. 539
(1972). As an example of a legal sociology study on a matter covered by the revision, see
M.P. MARMIER, SOCIOLOGIE DE L'ADOPTION (1969).

107. J. CARBONNIER, FLEXIBLE DROIT 3, 20, 99 (1969).
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Many of the revisions have benefited from this approach at the ini-
tiative of the Ministry of Justice and thus constitute an interesting experi-
ence in legislative sociology. The revision of matrimonial regimes was
preceded by a survey by the French Institute of Public Opinion concern-
ing the actual distribution of conventional regimes, '0 8 then by an inquiry
with married persons to ascertain the extent of their knowledge and their
reactions regarding the law of matrimonial regimes. 10 9 A 1966 inquiry
concerning the area of successions, although it has not yet led to a revi-
sion of this subject, was utilized for the revision of the law of filiation in
regard to the succession rights of illegitimate children." 0 The revision of
divorce laws was preceded by extensive research, public opinion polls
and elaborate inquiries put to the general population I ' as well as to
divorced individuals, in order to ascertain the sources of conflicts, the
climate in which the judicial procedure of divorce takes place and the
effects of divorce on the subsequent relations between the
spouses. 12Other investigations also have been made with a legislative
perspective, some of which are of interest to civil law." 13

The systematic recourse to sociology has raised reservations. A
number of jurists-who were not necessarily "dogmatic" ju-
rists--considered that civil law is too technical a matter to be geared
directly to public opinion. Among the general public, many people criti-
cized this method as leading to a subordination of law to mores, whereas
the converse should be true, particularly in the field of family law. In-
deed, "liberalization" was the word which came most frequently to char-
acterize the reforms (e.g., filiation, divorce). Drawing out the criticism to
the point of caricature, it easily could be suggested that Parliament be
replaced with public opinion institutes (as is regularly observed with re-
spect to the polls preceding political elections).

108. Carbonnier, Un essai de statistique de la repartition des regimes mairimoniaux con-

ventionnels 4 la veille de la reforme de 1965, in L'ANNEE SOCIOLOGIQUE 443 (1965) (includes

a table of results). These statistics emphasized the complete disuse of the dotal regime and
of the regime without community which were abandoned.

109. The results were published in SONDAGES No. 11 (1967). The survey disclosed that
a large majority (71%) favored the community regime. On the influence of sociology on the
reform, see Sebag, La methode quantitative en droit civil et la reforme des regimes
matrimoniaux, D. 1963, Chron. 203; Terrer La signification sociologique de la reforme des
regimes matrimoniaux, L'ANNiE SOCIOLOGIQUE 3 (1965).

110. The results of the survey were published in the periodical SONDAGES No. 4

(1970). A 1967 study of unmarried couples also was used for this revision.
111. 1 LE DIVORCE ET LES FRANCAIS, ENQUiTE D'OPINION (1974).

112. 2 LE DIVORCE ET LES FRANCAIS, L'EXPERIENCE DES DIVORCES (1975).
113. For example, one study concerned civil responsibility for traffic accidents. See A.

WEILL & F. TERRE, OBLIGATIONS $ 599 (1976) and sources cited therein.
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Indeed sociologists had already considered these objections by stat-
ing that sociology was not used in order to provide the norm. "Lawmak-
ing remains a complex process of intelligence and will for which the
legislator as the law-maker must retain responsibility."'"14 In fact, the
results of these studies were corrected by way of interpretation (as an
elementary precaution)" 5 and some majority opinions on specific ques-
tions were discarded. 1 6 The polls certainly did influence some decisive
choices, as for instance the retention of a form of community as the legal
matrimonial regime. They also have facilitated the adoption of proposals
which had encountered sharp hostility in certain sectors of the public
and of Parliament. 1 7 Such recourse to sociology is not limited to the
preparation of laws. Since its use was prompted by the finding of a cer-
tain ineffectiveness of laws, sociologists also are bound to examine the
effectiveness of the laws that they helped shape. This is the object of the
"post-legislative sociology" that presently is being used to study the ap-
plication of the new laws." 18

Comparative Law

The idea of utilizing comparative law for the purpose of improving
national legislation is not novel. This inspired the creation of the Society
of Comparative Legislation in France in 1869. Accordingly, a century
later, when the means of information had permitted a great development
of comparative studies, it was natural that the legislature turned to this
source of inspiration. Therefore-most of the revisions were preceded by
studies of foreign law. The most recent topic of revision--divorce-was

114. J. CARBONNIER, SOCIOLOGIE JURIDIQUE $ 294 (1972).
115. For example, the statistics concerning contractual matrimonial regimes revealed a

perceptible rise in that of separation of property. But these statistics were not used in deter-
mining the new regime because it was recognized that spouses who do make express mar-
riage contracts belong to particular classes (in general, the more well-to-do) and
consequently do not have the same preoccupations or aspirations as those married without
a marriage contract. This was confirmed by a subsequent poll. See note 109, supra.

116. For example, the poll concerning matrimonial regimes elicited a very clear opin-
ion among all the classes that the power to sell securities and stocks belonging to the com-
munity without the consent of the wife should be withdrawn from the husband.
Nevertheless, on the recommendation of the banking profession, this solution was elimi-
nated from the law as being a source of excessive complications. J. CARBONNIER, SOCIO-
LOGIE JURIDIQUE 313 n.3 (1972). Similarly, the fact that most of those questioned believed
that the legal community was a universal community did not lead to the conclusion that
this regime must become the legal regime.

117. Thus divorce by mutual consent received a massive approval in public opinion
and even divorce based on failure of the common life won majority support, at least in the
absence of children. See text at notes 92-93, supra.

118. Arnaud, supra note 106, at 546, 551.
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the occasion of a systematic comparative study requested by the govern-
ment. 19 These comparative studies were not limited solely to other civil
law systems, but also extended, for example, to English law where re-
forms had occurred recently in institutions the regulation of which is not
too closely associated with the technique of the particular legal system.

The principal effect of the study of foreign law has not been, as one
might be tempted to think, the adoption of foreign institutions. Its pri-
mary utility seems to have been to furnish arguments promoting the
adoption of new legal principles and policies which might otherwise
have met with strong opposition. For instance, the principle of nearly
complete equality between legitimate and illegitimate children, as well as
between different categories of illegitimate children, received support
from recent reforms of German law (Law of August 19, 1969), English
law (Family Reform Act, 1969) and Dutch law (new Civil Code of 1970).
Likewise, the liberalization of divorce by adding divorce-remdde (as a
consequence of an objective breakdown of the marriage), to divorce-
sanction (as a consequence of matrimonial misconduct), was supported
by a general trend observed in England, the Netherlands, Sweden and
even in Italy with the introduction of divorce in 1970.

Another function of comparative law, nevertheless, has been to fur-
nish models for new institutions and rules. The most notable example is
the introduction into French law of the new matrimonial property re-
gime of the sharing of gains; this follows closely the German legal re-
gime (Zugewinngemeinschafl) established in 1958, which was itself
modeled on the Swedish law of 1920.

As has been done regarding sociology, the exact significance of re-
course to comparative law must be specified. As a matter of fact, its lim-
its are outlined by sociology itself. Studying the phenomenon of
acculturation, defined as the grafting of one culture on another, sociolog-
ists observe that complete reception of a foreign law or institution occa-
sionally provokes a process of rejection. 120 Thus, the imitation of foreign
institutions must be surrounded with precautions and accompanied by
adaptations.'21 In the Civil Code revision program, the specific borrow-

119. M. ANCEL, LE DIVORCE A L'ETRANGER, CENTRE FRANCAIS DE DROIT COMPARE
(1975).

120. Concerning juridical acculturation, see J. CARBONNIER, SOCIOLOGIE JURIDIQUE

166-68 (1972) (the author attributes the word to an American ethnologist). Some exam-
ples of total ineffectuality of the reception of foreign law are well known, as with the Chi-
nese and Japanese Codes inspired by European models. See R. DAVID, supra note 104,
485-88, 497-500.

121. Carbonnier, L'apporl du droll compare a la sociologie juridique, LIVRE DU
CENTENAIRE DE LA SOCIETli DE LEGISLATION COMPAREE 75 (1969). The author contrasts
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ings were made on an experimental basis or in small doses, and not with-
out departures from the foreign model. Thus the matrimonial regime of
the sharing of the gains, which reasonably could be viewed as the most
satisfying regime from a theoretical standpoint, was proposed only as a
conventional regime because it was felt that its adoption as the legal re-
gime would disrupt unduly both tradition and practice.' 22 The institu-
tion of a juge des tutelles marks the intervention of public authority in
the domain of tutorship, on the model of German law; but it is still con-
siderably removed from the German source, because tutorship definitely
remains in the family framework following the French tradition. Other
examples easily could be found. 123

In short, the same can be said about comparative law as has been
said above about sociology. Just as public polls have not legislated, there
has never been a pure and simple reception of foreign law. This is attrib-
utable not only to a legal nationalism, indisputable in France where the
Civil Code is concerned, but follows from reflection upon the proper use
of comparative law. 124 Nevertheless, the attention given to foreign law in
the preparation of reforms is important to the history of the civil law.
Whereas separate codifications had struck a blow at its unity by crystal-
lizing national differences, now the code renovation programs conducted
in France and elsewhere could bring about a reduction of differences in
substantive rules. 125

the objectives of comparative law, inclined to imitation, and those of sociology, a non-
normative discipline.

122. The regime of sharing of gains met with opposition from legal practitioners, and
particularly from the notaires. In France, this regime is distinguished by an essential trait of
the original model: the claim of each spouse to the acquisitions of the other is in principle a
claim in value and not in kind. See note 70, supra.

123. In tutorship, the new possibility of entering into a contract with a "solvent and
professionally competent" third party for the management of securities and stocks of the
minor (article 454(3)) can be considered as inspired by the example of the trust, an institu-
tion unknown to French law. See FR. C. civ. art. 454(3).

124. Carbonnier, 4 beau mentir qui vient de loin ou le mythe du leg'islateur eranger, in
MiLANoEs DORHOUT MEEs 61 (1974). The author identifies and analyzes a universal myth
of the foreign bearer of laws, who derives his authority from his mystery. For him, the
modern version of the myth is the image of a certain law on a specific point, conveyed by
the mass media and the "sociological" observations of the tourist crowd (e.g., to modernize
family law, refer to Scandinavian models; to better protect shareholders, refer to American
law). Id at 66.

125. The French revision, in its turn, cannot fail to inspire reform of foreign laws.
Thus, one may assume its influence on the new Italian family law (as enacted by the Law
of May 19, 1975, modifying the Civil Code) considering the numerous analogies to French
law on essential points: adoption of the community of acquisitions as the legal regime,
sharing of parental authority by the father and mother, relaxing of the presumption of the
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B. The Formal Technique

A fundamental quality of the Code Napoleon, and perhaps the
most frequently commended, was the incisive clarity of its rules. Drafted
in beautiful prose, the rules were clear and concise, and the Code was
relatively simple to use considering the breadth of its scope. ' 26 The occa-
sional modifications and additions since 1804, particularly in modem
times, had the effect of depreciating these qualities perceptibly. Having
occurred at different periods and without a general plan, they lacked the
unity of thought indispensable to a code. Products of circumstantial con-
siderations, often they were hastily and poorly drafted. ' 27 The revision
work therefore did not have as its sole object the modernization of the
substance of the law, but also the restoration of the formal qualities of
the Code. Such being the project, its realization could be doubted be-
cause the classical perfection of the Code was the reflection of a social
order that no longer exists. Moreover, the industrial society does not cul-
tivate qualities of form to the same degree as early nineteenth century
France. It can be said, nevertheless, that the redactor of the new texts
managed to restore the formal qualities of the Code. This can be seen by
examining the language, formulation and coordination of the rules.

The Language

One of the objectives of legal codification is to place the law within
the reach of a large part of the population. Without achieving this en-
tirely, the civilian codes probably are more successful than the common
law in making the law more accessible to the laymen. This was true of
the Code Napoleon in particular. Nevertheless, the desire that the law be
drafted in yet more popular language was expressed frequently at the
time of the current revisions. From a general point of view, however, it
remains to be seen whether this objective can be attained fully. The an-
swer probably is negative because the law, like every discipline, cannot
dispense totally with characteristic and appropriate language. 128 This is

paternity of the husband, equality of rights for the illegitimate child. See Brulliard, La
reforme du drolt de lafamille en Italie, REV. INT. DR. COMp. 645 (1975).

126. Actually, these qualities of the Code Napoleon were more apparent for the jurist
than for the layman, for, as simple as it was, the Code was above all a technical work. The
question, however, is whether it is possible to produce a code truly accessible to the
nonjurist. See text at notes 127-43 infra.

127. No civil law textbook in France will fail to mention that Stendahl recommended

reading the Code Napoleon for the formation of style. It occasionally has been said, con-
cerning the additions to the Code prior to the present revision, that Stendahl no longer
would find his model there.

128. To remove, for example, the word "mortgage," particularly irksome to the
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all the more pronounced in a code where the necessary conciseness can
be achieved only through language of quasi-mathematical precision.
Thus it would have been illusory to hope that the new provisions would
be drafted entirely in common language. However, it is evident that the
redactor was sensitive to the demand for simplification, to which his soci-
ological approach no doubt made him sympathetic. On the whole, a
compromise seems to have been reached: the language was modernized,
without losing the necessary technicality.' 29

The old texts contained a number of archaisms which today carry a
strange connotation and gave the impression that the Code was an in-
strument of another age. 130 A superficial comparison of the former and
the present provisions is sufficient to show that new expressions were
substituted for most of the archaisms.13 1 It is difficult to point out exam-
ples because translation can account only imperfectly for nuances and
also because several of these archaisms do not appear in the Louisiana
Civil Code whose redactors had to adapt expressions without English
equivalents. 132 Nevertheless, it may be noted, for example, that the word
heritage designating immovable property (Code Napoleon article 466)
has disappeared, and that infide/iWof the tutor (Code Napoleon article
444) was modernized to "dishonesty."' 33 The new provisions elsewhere
include expressions borrowed from contemporary language. Thus "life-
style of the household" (train de vie du menage) is the expression describ-
ing the norm by which to appraise whether an expenditure incurred by

nonjurist, and to replace it in each provision where it appears by the description of that
institution would demand several lines each time and would render the text illegible.

129. On this question, see especially G. CORNU, supra note 102, at 32 et seq., from
which some of the following examples are borrowed.

130. For an exhaustive listing of the archaisms of the Civil Code see Cornu, La letre
du code i l'epreuve du temps, MiLANGES SAVATIER 157 (1965).

131. Many archaisms also have disappeared because they figured in provisions which
have been repealed. An example is the linges et hardes which the wife could retain pending
liquidation of the community. Code Napoleon arts. 1192(2), 1495, 1566. The redactors of
the Civil Code of Louisiana had in one case modernized them as "effects." LA. Civ. CODE
art. 2411. In another case the Louisiana redactors converted them into "linen and cloth-
ing," while adding "jewelry" which singularly contrasted with the hardes ("rags") of the
French text. Id art. 2369.

132. For example, the curateur au ventre of article 393 became the "curator for the
preservation of the rights of the unborn child," which described quite precisely the func-
tions of the interested party. LA. Civ. CODE art. 252. The traiteof article 472 became an
"agreement." Id. art. 361. For other reasons, the myriamitres (no longer used today) of
articles 407, 411 and 432 of the Code Napoleon were expressed in miles.

133. Actually, the term "infidelity" was more accurate since it concerned precisely the
lack of received confidence, but the term is seldom used now except in a sentimental con-
text.
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one spouse is excessive or not (article 220 par. 1); and the child is to be
kept in his "present environment" (milieu actuel), if it is suitable, even
though measures of educational assistance are necessary (article 375-
2).134

Certain cases of modernization of language have a real substantive
significance. The Code Napoleon occasionally employed quite coarse
language. This has been mitigated, reflecting the progress of ideas and
the humanist inspiration which permeates all the new law. Thus, the
adulterine child became-in a particularly symbolic manner, considering
the heaviness of a periphrasis which its author must have used with re-
gret- the child who "at the time of its conception had its father or
mother engaged in the bonds of marriage with another person" (article
334 par. 3). The incestuous child became the one "between whose par-
ents exists one of the consanguinity impediments to marriage stated in
Articles 161 and 162" (article 334-10). In the same spirit, the "interdicted
major" became the person "protected by law" (Book I, Title XI). He is
no longer described as an individual "in an habitual state of imbecility,
of insanity or of rage" (articles 489 and 493 C. Nap.) but as one whom "a
deterioration of his personal faculties prevents from attending alone to
his interests" (article 488 par. 2).135 "Confinement" became "place-
ment," "interdiction" became "tutorship." All the new law of divorce
was drafted-in an excessive manner, according to some-in terms
which attempt to "dedramatize" the rupture of the marriage (for exam-
ple, by using "facts" rather than "faults" in articles 233 and 242). One
commentator has summarized this trend by writing that "the civil law
becomes more civilized by rejecting language of humiliation or irrita-
tion." 136

134. See FR. C. civ. art. 375-2. On the other hand, some expressions of the Code
Napoleon remain which, although familiar to the jurist, surprise the layman: the minor
"habile" (with legal capacity) to contract marriage (Code Napoleon art. 1398), that is to

say, capable in the sense of Louisiana Civil Code article 2330; or the "industry" of the
spouses (Code Napoleon art. 1401) to designate their productive activities. See LA. Civ.
CODE art. 2402. Some phrases from the era of the Code Napoleon were revived. For exam-
ple, the operations in which the husband drew a profit are again designated as having
"turned to his profit." See FR. C. civ. arts. 1430, 1541. Occasionally the redactor parodied
the Code Napoleon (but only its best parts); for example, article 372-1(1) which provides
that, in case of disagreement between the parents as to the best interest of the child, "the
practice that they may have followed previously on similar occasions shall be the rule be-
tween them," uses a formula clearly reminiscent of that of Code Napoleon article 1134.

135. FR. C. civ. art. 488(2). This also expresses the policy of no longer fitting a regime
of protection to the nature of the infirmity, but simply of offering more or less extended
regimes of protection. See text at notes 76-84, supra.

136. G. CORNU, supra note 102, at 77.
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However, the language of the new texts is none the less technical in
character. First, a number of expressions which make little sense to the
layman were retained. Some were kept because they are found in provi-
sions, particularly those relating to the matrimonial regimes, intended
for use by professionals (notaires) for which they hold no mystery: 1 37

6molument (emolument or perquisite) (article 1486); the "pre'cput"
clause, that is, the right of a spouse to take a sum or certain assets before
the other in the liquidation of a community regime (article 505). Other
phrases were retained because they pertain to branches of the Code
awaiting revision, and it seemed preferable that the new terminology be
adopted at that time. 138 Such is the case of "fruits," retained to designate
the revenue of property that is less and less often agricultural (articles
456, 1401, and 1403).

The technical language was augmented further by the utilization of
terms coined by doctrine or which, appearing occasionally in the original
Code, were since made the object of systematization by doctrine: "pat-
rimony" (articles 417, 418, 1499 par. 2, and 1501); "legal person" (article
496-1), "real subrogation" (article 1406 par. 2); "rights attached exclu-
sively to the person" (article 1404).

Other concepts, thus far only doctrinal, have become fundamental
notions of the new law. Thus, in defining the powers of a person as to a
patrimony (tutor, spouse) there has been systematic resort to the distinc-
tion between acts of conservation, administration and disposition.' 39

One may see nevertheless that the new notions are most often coined
from contemporary language: the "placement with a view to adoption"
(articles 351 et seq.), the "rupture of the common life" (articles 237 et
seq.), and "compensatory payments" (articles 270 et seq.). When entirely
new institutions were introduced, they generally received simple names
intended to indicate their purposes, as in the case of the action "dfins de
subsides" (for maintenance of a child)140 or of the "plenary adop-
tion." 141

137. Id. at 59.
138. Id. at 68.
139. On these concepts, see 2 J. CARBONNIER, DROIT CIVIL 157 at 512 (10th ed.

1977).
140. See text at notes 89-91, supra.
141. See text at notes 71-76, supra. An exception must be made for the "placement

under the judicial pr6tection" (see text at notes 82-83, supra), which is not all what its name
seems to indicate. See 2 J. CARBONNIER, DROIT CIVIL 498 (9th ed. 1972) ("One is led to
imagine the immense army of psychopaths, invalids and other crippled individuals de-
scending upon the courts.") The name is a carry-over from the ancient placement under
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This attempt at simplification and adaptation, even in the technical
words, shows the limits of the colloquialization of the language in a
Code. Even if a Code were to use only everyday terminology, it would be
unavoidable for some of its words to be charged with a particular signifi-
cance outside of common usage. It would be unrealistic to ignore the
necessity for some measure of such technicality.

The Formulation of Rules

Although placed on the same level, not all the articles of a code are
endowed with the same intensity. Implementing provisions follow gen-
eral principles. Some articles constitute true maxims, that is, solemn
proclamations destined to denote the purpose of an institution, to clarify
the meaning of provisions which implement them or to furnish a guide
for the solution of cases not foreseen. There is no need to emphasize the
care with which they must be drafted. Yet care in the formulation of
implementing rules is no less important for the purpose of indicating
their place in a hierarchy or their particular character of illustration or
application. On all these points, the model established by the redactors
of the Code Napoleon was followed.

In the first place, the new texts contain some maxims that set forth
a whole legislative program. Article 334 proclaims the end to the dis-
crimination against illegitimate children: "An illegitimate child has in
general the same rights and duties that a legitimate child has in relation
to his father and mother. . . .He enters the family of his parent. .. .
Article 371-2 proclaims that parental authority is a function which is a
source of duties as much as of rights: "The authority is bestowed upon
the father and mother to protect the child in his security, health and
morality . . . .They have towards him the right and duty of custody,
supervision and education." Article 427 introduces tutorship in a
formula which contains the essential traits of the institution: "Tutorship,
a protection owed to the child, is a public responsibility." 142 Article 489-
2, reversing the prior jurisprudence, states the principle of the civil re-
sponsibility of the mental incompetent in terms which parallel the gen-
eral Article (article 1382) on civil responsibility: "He who caused an
injury to others while in a condition of mental imbalance is nonetheless

protection of the King. In the same fashion, legitimation by authority of justice, is the
modem version of legitimation by decree of the prince. See text at notes 87-88 supra.

142. The term "protection" defines the ultimate purpose of the tutorship. "Charge"
gives notice that under no circumstances should it become a source of advantage for those
involved in the administration of the tutorship. Charge is "public," in that it is not possible
to escape it as a matter of public order, and that the State must serve as a substitute where
the family fails to perform.
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obliged to make reparation." One might also cite the texts which pro-
claim the new equality of spouses in their mutual relationships and their
relationships with their children (articles 213 and 372), or in the adminis-
tration of their separate property under the legal regime (article 1428).

Other more specific provisions set forth an entire regime in a single
phrase. In order to express that emancipation is a declaration of antici-
pated majority, article 481 states that "[a]n emancipated minor has the
same capacity as a major for all the acts of civil life." To state in one
phrase the effects and the limit of plenary adoption, article 356(1) pro-
vides: "Adoption confers upon the child a filiation which is substituted
for his original filiation; the adopted child ceases to belong to his blood
family, subject to the exception of the prohibitions of marriage listed in
Articles 161 to 164."' 14 3

Occasionally, an article sets forth a general clause which serves as a
reference for specific provisions. Thus, article 490 defines the cases in
which a major qualifies for the protection of the law. Then, article 492
defines tutorship as a regime suitable for the major who "for one of the
causes contemplated in Article 490, needs to be represented continually
in the acts of civil life." Article 508 defines curatorship as the regime
suitable for a major who "due to one of the causes contemplated in Arti-
cle 490, without being incapable of acting by himself, needs to be coun-
selled or supervised in the acts of civil life." Also, article 249-4 prohibits
divorce by mutual consent if one of the spouses "has been placed under
one of the protective regimes contemplated in Article 490."

The articles setting forth specific substantive rules also reflect the
criteria for construction honored by the redactors of the Code Napoleon.
Generally, they are short and deal with one single idea. The wording
may be concise. 44 In some instances, the rule is paired with its con-
verse.' 4 5 In others, it is completed by an example covering the one case
which might raise doubts.146 In some instances, the same article contains

143. In the same manner, article 364(1), pertaining to simple adoption, states that:
"The adopted child remains in his family and there conserves all of his rights, particularly
his succession rights."

144. For example, article 359 states, "Adoption is irrevocable."
145. Article 490-1, paragraphs 1 and 2, enunciates the reciprocal independence of the

methods of medical treatment of a mentally ill person and of the regime of protection
applicable to his civil interests.

146. A most characteristic example is the provision of article 456, paragraph 1, which
confers on the tutor the power to perform, as a representative of the minor, "all the acts of
administration." Paragraph 2 adds: "He thus can alienate by onerous title, movables sub-
ject to ordinary use and things having the character of fruits." Indeed, although a sale
constitutes in principle a typical act of disposition, the legislator recognized that certain
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the rule and the exception so that the entire regime is described. 147 More
frequently, however, in order to respect the imperatives of brevity and
homogeneity, the stated regime is broken down into several different
rules. In these cases, extensive use is made of adverbs and expressions
intended to fix the scope of the rule in relation to the principle which it
implements (ie., whether it is an example, a consequence, an exception,
a subsidiary rule), and thereby to furnish the appropriate rule of con-
struction (extensive or restrictive, by analogy or a contrario).

A rule regarded as being on the same level as the preceding one is
signalled by the words "similarly" (pareillement) (articles 327, 452 par. 2,
and 488 par. 3), "also" (aussi) (articles 342-1, 1404 par. 2, and 1420 par.
2), "nor" (non plus) (articles 1424 par. 2). A non-restrictive example is
characterized by the adverbial phrase "in particular" (notamment) (arti-
cles 220-1 par. 2, 272, and 457 par. 2), or "thus" (ainsi) (article 456 par.
2). Exceptions are sometimes expressly indicated: "under the exceptions
which follow" (sous les exceptions qui suivent) (articles 495 and 1421 par.
2); or implicitly by the expression "in general" (en general) (articles 334
and 1469). When the exception is not announced in this manner, it is
characterized by the adverbs "however" (toutefois, cependant) (articles
244, 280-1 par. 2, 322-1, 340-4 par. 2, 346, 1413, and 1419) or "neverthe-
less" (ne'anmoins) (articles 312 par. 2, 313 par. 2, 481 par. 2, 488 par. 2,
1411 par. 1, 1498, and 1527). An alternative rule is characterized by "in
lieu of' (d defaut) (article 276). This technique of drafting and articula-
tion enables many rules to carry a significance which extends beyond
their immediate object-a necessary condition for regulating a whole
branch of law within the limits of a chapter of a Code.

sales are only acts of administration either because of the very nature of the thing, or
because of its slight value, or because of the necessity of the sale to preserve the patrimony
of the pupil. Hence the precision of paragraph 2 cuts short a foreseeable difficulty of inter-
pretation. One also may cite article 418 which, after stating that the tutorship is a personal
charge, specifies that it does not extend to the tutor's spouse (nevertheless, paragraph 2
foresees the plausible hypothesis in which the spouse will be involved in the management
of the pupil's estate).

147. FR. C. ctv. art. 220:
Each spouse has the power to conclude without the concurrence of the other con-

tracts whose object is the upkeep of the household or the upbringing of the children.
All debts thus contracted are binding solidarily on the other.

The rule of solidarity nevertheless does not apply to expenditures which are obvi-
ously excessive considering the lifestyle of the household, the utility or inutility of the
transaction and the good or bad faith of the other contracting party. Nor does it apply
to obligations arising from installment purchases unless they have been concluded
with the consent of both spouses.

[Vol. 38



FRENCH CIVIL CODE REVISIONS

The Coordination of the Provisions

The redactors of a civil code not only must be sparing with the
words expressing the rules, they also must be economical regarding the
rules themselves. To that end, they must avail themselves of the advan-
tage of expounding the whole of the law on a given matter at one time in
a single instrument in order to state it most concisely and coherently.
This can be done by resorting as often as possible to a regulation by
reference so as to avoid enumeration and repetition. What is meant here
is not the simple reference from one article to another or to a group of
others, ' 48 but the systematic utilization of prior regulation involving sim-
ilar legal categories and concepts. Two examples will be described.

Let us consider the question of regulating the administration of the
patrimony of an incapable person, or one suffering from some incapac-
ity. This question is treated in great detail when dealing with the minor,
for minority is the ordinary instance of incapacity. Two regimes are pro-
vided: legal administration (which can be pure and simple, or under ju-
dicial control) and tutorship. The one which requires the most detailed
regulation is tutorship because, in the legitimate family, it applies to the
child who has lost both parents; in other words, to one who is most likely
to have assets and who also will require greater protection. Conse-
quently, the law regulates meticulously the management of the patri-
mony of a minor under tutorship. It distinguishes the acts which a tutor
may enter into alone (article 456, completed by articles 460, 463, and 464
par. 1), those for which he must be authorized by the family council
(articles 457, completed by articles 461, 464 par. 3, 465, and 467) or sim-
ply by the judge for tutorships (article 468), and those for which special
formalities in addition to authorization by the family council are re-
quired (articles 459 and 466).

These rules being stated, the less serious or less frequent cases (mi-
nors under legal administration, protected majors) are regulated by ref-
erence. Under legal administration pure and simple (legitimate child
having both parents), each of the spouses is considered in regard to third
persons to have received from the other the power to enter or perform
alone "the acts for which a tutor needs no authorization" (article 389-4).
The legal administrator (who remains the husband) performs with the
consent of his spouse the acts "which a tutor could do only with the
authorization of a family council" (article 389-5 par. 1). In legaladminis-

148. For example, when article 361 declares a certain number of provisions enunciated
in the chapter on plenary adoption to be applicable to simple adoption, or when article
342-6 refers the action for subsidies to certain rules on the action inquiring into natural
paternity.
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tration under judicial control, the administrator must obtain an authoriza-
tion from the judge for tutorships to perform acts "which a tutor could
do only with authorization" (article 389-6). Finally, article 389-7 states,
"furthermore, the rules of tutorship are applicable to legal administra-
tion, with modifications stemming from the fact that the latter involves
neither a family council nor an undertutor, and moreover without
prejudice to the rights which the father and mother have under the title
'Of Parental Authority', particularly with regard to the education of the
child and the usufruct of his property." In the same manner, concerning
the regimes of protection for incapable majors, article 495, dealing with
tutorship, expressly refers to the tutorship of minors (with certain excep-
tions announced in the text), including the possibility in certain circum-
stances of transforming such tutorship into legal administration under
judicial control (article 497). Concerning curatorship, article 510 pro-
vides for the assistance of the curator for all acts that "under the regime
of tutorship of majors require an authorization of the family council."
Thus all the regimes of incapacity are fashioned by reference to the
model established for the most regulated incapacity-that of the minor
under tutorship.

The second example is shorter but just as illustrative. It concerns
the regulation of the patrimonial and extrapatrimonial legal condition of
the minor. Out of respect for the hierarchy of values and the realities of
life as well (generally, a minor does not have a personal fortune), the
rules regulating the care of the person take precedence over those con-
cerning the administration of his patrimony. The law, therefore, regu-
lates in great detail the attribution of parental authority by envisioning
all possible familial situations, contemplating successively both the legit-
imate and the illegitimate child (articles 372 to 374-1).149 Turning to the
question of the administration of the patrimony, it suffices to state that
legal administration as a rule follows the exercise of parental authority
(article 389).150

This technique of coordination in setting out the rules is indispen-
sible for the preparation of a code. It permits the attainment of the neces-

149. FR. C. civ. arts. 372 et seq. See text at notes 84-85, supra. Concerning the adopted
child, article 365 refers to the rules on parental authority and to legal administration and
tutorship.

150. See FR. C. civ. art. 383. If the father and mother are deceased or incapable of
exercising parental authority, the parental authority disappears. FR. C. civ. art. 373-4. A
tutorship then is established in which the administration of the patrimony comes to the
fore. However, whereas the family council becomes the depository of the attributes of pa-
rental authority (drawing together articles 449 and 371-2(2)), the tutor "takes care of the
person of the minor" in the rearing of the child. Id. art. 450.
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sary combination of conciseness and substance. It also assures the
homogeneity and rational character of the law.' 5'

C Some Aspects of the General Legislative Policy

The present discussion will not deal with the legislative principles
which inspired the revision of the substance of the law but rather with
those of interest to codification.' 52 The question is whether there emerges
from the new legislation an evolution in the concept of civil law. In this
regard, it is noted that the Napoleonic legislation had certain characteris-
tics that, with the passage of time, became inconveniences, and that the
modem legislator has endeavored to modify.

First, the Code Napoleon gave more attention to general principles
than to the regulation of concrete situations. This characteristic, while
certainly consistent with the conception of a civil code, was without
doubt accentuated by the Code's learned character, which resulted in
some detachment from the realities of daily life.' 53 Secondly, there was
in the Code a definite rigidity stemming from the historical context of the
work. Among its primary goals were the unification of French law, the
elimination of social classes and the recognition of individual equality.
Thus, generally, one rule and only one applied to a given situation,
notwithstanding the actual differences between individuals. 54 Finally,
the Code Napoleon was infused with a pretension of being absolute,

151. There exist both more simple and more elaborate examples of this technique. As
to the first, one may cite the regulation of the powers of the spouses with regard to the
common property in the legal matrimonial regime. There are two categories of common
property: ordinary common property and property reserved to the wife (which she acquired
with her earnings in the exercise of a separate profession). Id art. 224. Articles 1421 to
1424 enunciate the powers of the husband over the ordinary common goods and also the
restrictions on these powers; article 1425 then adds, "The wife has the same power in ad-
ministering the reserved property that the husband has in administering the rest of the
common property."

As to the second, in the same field of matrimonial regimes, the law provides for a
certain number of possible judicial modifications of the powers of the spouses in crisis
situations; for example, a spouse who is incapable of manifesting his will, who unjustifiably
refuses to perform an act for which his consent is necessary, or who habitually fails in his
responsibilities. These measures are scat:ered in different passages of the code: id. arts. 217,
219, 220-1 ("primary" regime); id. arts. 1426, 1429, 1443 (legal community). When the law
elsewhere contemplates a petition by one spouse for a total modification of the matrimonial
regime, all of the former hypotheses are collected under the apparently banal formula of
"judicial measures of protection." Id. art. 1396(3); see G. CORNU, supra note 102, at 55.

152. On the general legislative policy, see text at notes 56-59, supra.
153. On the civilian concept of the rule of law and its opposition with that of the

common law, see R. DAVID, supra note 104, " 69, 320.
154. For example, the cumbersome rules of tutorship, conceived to protect the patri-
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having drawn from both reason and Natural Law. This is manifest in the
permanent character of the rules it laid down and their "eternal" voca-
tion. These different traits can be summed up as the abstraction of the
Code Napoleon. With the passage of time, this caused the Code to col-
lide more and more harshly with reality.' 55

The sociological approach of the modern legislator induced him,
on the contrary, to seek a greater effectiveness for the laws being promul-
gated. To that end, he paid closer attention to the realities which the
Code attempts to address, and this brought commentators to speak of a
new era in the concept of civil law.' 56 To illustrate this, it is helpful to
analyze three tendencies in the new legislation which were not found, at
least to the same degree, in classical legislation: the sense of realities, the
sense of diversity and the sense of limits.' 57

The Sense of Realities

The law falls short of reality when it pretends to impose rules fol-
lowing an abstract logic or ethic, without taking into account human
weaknesses or the resistance with which customs may oppose ideals. It
thus exposes itself as being only a fiction, and the ensuing permanent
disregard of it discredits the whole legal system. This is the reason why,
for example, various jurisdictions with statutes attempting to confine di-
vorce within narrow limits experienced evasion by fraud, either through
feigned injuries or by resorting to receptive foreign courts (such frauds
often being reserved to the most favored classes). Diverse examples of
such situations could be found among the topics revised. 158 The Napole-
onic legislation, even as retouched since 1804, was permeated with a cer-
tain stoicism assuming virtue in individuals and therefore, deliberately

mony of the wealthy child, were applicable equally to those who had little or no assets;
hence, their frequent disregard prior to the revision.

155. "The most arrogant code is thwarted by ineffectiveness, rivaled by custom."
Carbonnier, Programme, supra note 106. It should be pointed out in the defense of the
redactors of the Code Napoleon that the "fetishism" of their work is due less to their will
than to the admiration they excited. The redactors and Bonaparte both envisioned that the
Code would be completed by jurisprudence and that it should be renovated.

156. See G. CORNU, supra note 102.
157. An observation formulated by the redactor of the new laws concerning one of the

revisions seems to summarize the inspiration of all of them: it was legislated "not by aspir-
ing to the absolute, but by drafting, for daily difficulties, an empirical modus vivendi."
Carbonnier, Preface in R. LEGEAS, supra note 84.

158. Besides the subject of divorce, that of filiation furnished significant examples. In
particular, the rigidity of the presumption of the husband's paternity of his wife's child
gave rise to "disavowals by complacency," that is to say, disavowals in situations other than
those allowed by the law.
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or simply as a consequence, attached rigorous effects to situations which
deviated from the envisioned ideal.

In order to escape these flaws, the new legislation pays greater at-
tention to factual situations and it takes into consideration some which
occur with sufficient frequency for the law not to ignore them. In the law
of filiation, where a concern for truth inspired the revision, a more im-
portant role was given to the child's possession of status because this
factual situation evidences a relationship whose existence or absence is a
prime indication of the existence or absence of blood ties, or that re-
places them advantageously.159 Another defacto situation, which typi-
cally was ignored by the Code Napoleon, is the informal separation of
the spouses. In contrast, the new law makes such separation a possible
ground for divorce even at the request of the deserting spouse when the
situation is prolonged. 160 When it becomes necessary to convene a fam-
ily council to supervise the personal care of a child, the law acknowl-
edges the modern dispersion of the patriarchal family and provides the
possibility of calling persons outside of the family who have a genuine
interest in the child (article 409).

In a similar vein, the law strives as much as possible to obtain the
full consent of individuals to any measure concerning them and does so
by evoking expressions of their wills.161 This is most evident in the case
of divorce, where not only is mutual consent indicated to be the ordinary
type of divorce by its position in the Code, but where it is given effect
even in disputed divorces wherever it can be obtained. 162 The minor

159. The role of the child's possession of status as a mode of proof is reinforced in all
types of filiation. FR. C. civ. art. 311-12 (relative to conflicts of filiations). Particularly, this
is true in establishing natural filiation. Id. arts. 337, 340(5), 341(3). Possession of status is
required as a condition of all legitimation. Id. art. 331-1(2). In contrast, the absence of
possession of status diminishes the force of the presumption of the husband's paternity (id
art. 313-1), renders fragile a legitimacy which rests only upon the certificate of birth (id. art.
334-9), and introduces the possibility of an action for subsidies against a third party. (Id.
art. 342-1; see text at notes 89-91, supra.)

160. The de facto separation is envisaged also in the law of matrimonial regimes,
where the law affords an abandoned spouse the necessary remedies to cope with the situa-
tion. See the judicial measures of protection discussed in note 151, supra.

161. The redactor of the revisions spoke of "the private will as the irreplaceable instru-
ment of the law." Carbonnier, Preface, in P. CATALA, supra note 44, at 14. This will even
can be posthumous, as in the case of article 408(2). In order to constitute the family council,
this text calls for the consideration, before all else, of the "habitual relations that the father
and mother had during their lives with their different relatives."

162. All divorces other than that on joint demand can borrow this form during the
course of the proceedings. FR. C. civ. art. 246. In the divorce for fault, the agreement of
spouses not to mention the precise cause of the divorce judgment is taken into account. Id
art. 248-1. In appointing the custodian of the child, agreements between the spouses are
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child himself is sometimes consulted on decisions which concern him,
whereas he was treated in this regard as a nonperson by the Code Napo-
leon. Thus, he can be called to make observations in respect to a demand
for legitimation by authority of justice (article 333-3), he can initiate and
attend a meeting of the family council (article 415 par. 3), he can receive
an account of tutorship before his majority (article 470 par. 3). Further-
more, in a divorce suit, the judge may take into account the sentiments
the minor expresses regarding the award of his custody to the father or
mother (article 290 par. 3).163 The attention thus given to situations
which contradict ideal standards and to the individual will is an evident
sign of the liberalism which guided the revision of family law (an atti-
tude which was the object of some criticism). This approach, however,
has significance beyond the subject matter and touches on the very con-
cept of the role of law. It has been termed a "disengagement" of the law,
prompted by the awareness of the risks it incurs when it is overly idealis-
tic and dogmatic.

At the same time, dogmatism is not altogether absent from the new
legislation, and this afforded the legislator another opportunity to
demonstrate realism. When the law reaffirmed principles that in fact had
not been applied, or where it introduced new ones that one might fear
would not be applied, it has implemented them with rules, characteriz-
able as radical, intended to assure the effectiveness of the principles. This
could be illustrated by many specific provisions, 164 but the best example
is provided by those pertaining to the equality and independence of mar-
ried women. There already had been strenuous efforts to give the mar-
ried woman more autonomy than she was allowed by the Code
Napoleon. This was particularly the purpose of a law of 1907 giving the
married woman control of certain community assets (called "reserved
assets" or biens re'serve) 165 and of laws of 1938 and 1942 granting her
full legal capacity. However, whether because of a lack of reflection on
the part of the legislator or deliberate planning on the part of some, these

considered. Id. art. 290(1); see id. art. 376-1. During the divorce proceedings, the spouses
can settle by agreement the problems of liquidation and partition of the community ex-
isting between them. Id. art. 1450, 1451.

163. Id. art. 290(3). In each case, the participation of the child vel non is governed by
consideration of age and appropriateness. On the subject of adoption, the child over 13
years must consent personally to his plenary adoption. Id. art. 345(3).

164. As indicated above, in the case of divorce, one of the spouses can be held to pay
the other a compensatory payment in capital. See text at notes 97-98, supra. To make the
rule more effective, article 275(3) allows the judge to subject the effect of divorce to actual
payment of this capital sum or to the execution of particular guarantees (suretyship).

165. On reserved property, see note 151, supra.
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provisions were largely ineffective. The legislature had proclaimed legal
principles without considering their coordination with the law of matri-
monial regimes, or their application in daily practice where third parties
continued to require the participation of the husband in all important
transactions by the wife. 166 In the new law, the independence of the wife
is implemented with measures intended to cut short all resistance to their
execution. This is the purpose of the irrebuttable presumptions granted
to the spouses in their relations with third parties by the primary matri-
monial regime.' 67

The same method was utilized to ensure that the transformation
from "paternal" power to "parental" authority would not be limited to
semantics and that the mother would not run up against the demands
from third parties-particularly administrative agencies-that the father
intervene in any act concerning the child.' 68 Certainly such rules do
more for the effectiveness of an enacted principle than its regular and
solemn repetition. This method attenuates one of the major flaws in civil
legislation, particularly the French one: that of believing, or feigning to
believe, that it suffices to proclaim principles in order to change the
law. 169

The Sense of Diversity

For the historical reasons indicated above, the Code Napoleon was
unifying and unique. Today, however, the problem of diversity of law no
longer exists in France. As regards the principle of civil equality, actual
experience since its proclamation indicates that it can be an instrument

166. "[Tlhe first feminist reforms did not recognize sufficiently that the autonomy of
the wife must be won less from husbands than from bankers and notaries." J. CARBON-
NIER, FLEXIBLE DRoIT 141 (1969).

167. See text at notes 63-64, supra.
168. FR. C. civ. art. 372-2: "With regard to third parties in good faith, each spouse is

considered to be acting with the agreement of the other when he alone performs an ordi-
nary act of parental authority regarding the person of the child." This provision was ex-
tended in 1975 to acts of a patrimonial nature. Id. art. 389-4, (limits the impact of
maintaining the rule entrusting legal administration to the father).

169. This search for effectiveness is particularly evident where it leads to the sacrifice
of other principles, such as the community character of the legal matrimonial regime. See
text at notes 64-65, supra.

The sense of reality which inspired the legislator is evident again in his treatment of
questions that he would have formerly neglected or left to general law. See FR. C. CIV. arts.
490-2, 1125-1 (provisions for the conservation of the house and the furniture of a person
who has been confined for mental reasons); id. art. 215, par. 3 (in every matrimonial re-
gime, a spouse cannot, without the consent of the other, dispose of the rights whereby the

lodging of the family is secured; this applies even when the home is owned by that spouse
alone); id. art. 285-1 (award of the home in case of divorce).
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of injustice, or simply of inconvenience, to the extent that it ignores so-
cial diversity. As between individuals, there are differences of age, edu-
cation, income, life style and beliefs, all of which call for nuances and
some flexibility in the organization of the civil regime. 70 One character-
istic of the new legislation is that it diversifies the regimes of most of the
revised institutions, arranges intermediate levels between them and or-
ganizes transitions from one to another. This can be illustrated briefly
through the institutions for the protection of incapables and through
matrimonial regimes.

It already has been mentioned that the law provides for three re-
gimes for the protection of minors, taking into account the greater or
lesser degree of protection required by the particular situation.17' None
of this, however, is immutable. Legal administration under judicial con-
trol (and even, for serious reasons, legal administration pure and simple)
can be transformed into tutorship if it appears that the protection of the
minor is not sufficiently assured (article 391). Conversely, the somewhat
cumbersome system of tutorship can be adjusted or alleviated. To take
into account the diverse aptitudes of the persons called to perform the
duties of tutor, the system permits a division into a tutorship of the per-
son and a tutorship of his patrimony; and in order to take into account
the particular components of a given patrimony, the administration of
certain specific property can be entrusted to an associate tutor (article
417).172 In order not to impose formalities where they would be more
troublesome than protective, the required authorization of the family
council can be replaced by permission from the judge for tutorships
when the act in question involves property under a certain value (article
468). 173 Concerning majors, the law likewise organizes three regimes ac-
cording to the degree of protection required. 74 The tutorship regime un-
folds into three branches: ordinary tutorship, which can be replaced by
simple management if the patrimony in question does not warrant the
organization of a complete tutorship (articles 499 and 500), or by legal
administration under judicial control if there exists a spouse or a close
relative capable of managing the patrimony (article 497). The regimes of

170. These differences arguably are more-pronounced in French society than in Amer-
ican society, resulting in greater differences in life styles.

171. See text at notes 60-62, supra.
172. FR. C. civ. art. 417. To this is added the possibility mentioned in note 123, supra,

of entering into an agreement with a third party for the management of the pupil's securi-
ties and stock.

173. FR. C. civ. art. 468. This was fixed at 10,000 francs (Decree of November 5, 1965,
[1965] D. no. 65-961), that is, approximately 2,000 dollars.

174. See text at notes 76-84, supra.
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tutorship and curatorship, furthermore, can be described as a la carte,
for the judge may adapt them to the actual incapacity of the interested
party. A tutorship can be relaxed by authorizing the concerned party to
perform certain acts alone (article 501). Curatorship, already an interme-
diate regime between placement under judicial protection (sauvegarde de
justice) and tutorship, also can be made closer to one of these regimes
either by an extension of the autonomy of the party concerned or by the
reinforcement of control exercised over him (article 511). The most be-
nign regime of placement under judicial protection is inherently a con-
tingent regime for it was invented to deal with two situations: one is that
of a mild or presumably temporary incapacity (see article 491-6 par. 1);
the other is that of the most serious incapacities, where placement under
judicial protection was intended as a means of providing immediate pro-
tection, pending the completion of judicial proceedings for the effectua-
tion of one of the more extended regimes (see article 491-6-par. 2). This
flexibility of the different regimes and the constant possibilities of in-
terchange between them appears to leave no situation which could not fit
at any time into an appropriate regime.' 75

The flexibility of the new law undoubtedly is even more noticeable
in the area of matrimonial regimes, for alongside the legal regime there
is the possibility of choosing a conventional regime.176 The observation
might be made that such variety already was provided by the Code Na-
poleon. This, nevertheless, is a characteristic expression of the new flex-
ibility of the civil legislation, because the freedom of matrimonial
agreements in the Code Napoleon and that in the 1965 amendment do
not originate from the same idea. 177 The redactors of the Code Napoleon
were confronted with two opposing secular traditions: the community
regime derived from the Germanic customs of Northern France and the
Roman dotal regime prevailing in Southern France. Inasmuch as the law
was being unified in France, it was necessary to make a choice and the
issue was decided in favor of the community regime (and precisely that
of the Custom of Paris). Because the choice had been a difficult one,
however, it was not thought desirable to impose the chosen regime on

175. The eventual necessity for immediate protection when a minor attains majority is
envisioned by article 494(2), providing that a petition to establish a tutorship can be filed in
the last year of the minority of the child concerned. It has been observed that through this
provision, together with that for the simplification of the tutorship by legal administration
entrusted to a relative and those pertaining to the marriage of the person under tutorship,
there emerged a specific regime for handicapped persons. Carbonnier, Preface, in J. MAS-
sip, supra note 76, at 11.

176. See text at notes 66-71, supra.
177. G. CORNUJ, supra note 102, at 83.

19781



LOUISIANA LAW REVIEW

everyone. Consequently, particularly in consideration of the populations
formerly living under customs of Roman origin, the possibility of select-
ing an alternative regime by convention was left open.

More than a century and a half later, when the question of picking
a legal matrimonial regime arose again, the issue did not appear under
the same terms at all, for no longer was there a regionalism requiring
tactful treatment of sensitivities,17 8 and the community regime indeed
has become the general law (drolt commun) of the French people.179 It
therefore would have been conceivable to impose one single regime. The
social diversity previously mentioned, however, had to be taken into ac-
count. The new legislation therefore preserves the spouses' right to regu-
late their matrimonial agreements "as they deem appropriate" (article
1387), that is to say to alter the legal community "by every kind of agree-
ment" (article 1497)180 or to repudiate the community by choosing one
of two separate property regimes provided by suppletive law. This flex-
ibility, moreover, is not confined to the choice of a matrimonial regime at
the time of the marriage; it also is available during the whole of married
life. It was realized that the increasingly rapid economic fluctuations can
produce perceptible modifications in the patrimonial situation of the
spouses, that the matrimonial bond is not as strong as it used to be, or
that, conversely, the spouses may desire to strengthen their patrimonial
union when time has tested the stability of their personal bond. For all of
these reasons, the principle of immutability of the matrimonial regime
was relaxed and the spouses were afforded the possibility, "in the interest
of the family, to modify it or even to change it completely" (article 1397
par. 1).

One thus may see the determination of the legislator to offer sys-
tematically a number of legal arrangements, wherever conceivable, in
order to take into account the diversity of particular situations and then
to organize the transition from one to another in order to provide for

178. This resulted in the significant disappearance of the ancient article 1390 which
provided that: "The spouses may no longer stipulate in a general manner that their associa-
tion will be regulated by one of the local customs, laws, or local statutes which formerly
governed the various parts of the French territory, and which are abrogated by the present
code."

179. This point was confirmed by sociological studies. See text at notes 116-17, supra.
180. FR. C. civ. art. 1497. Those proposed were not taken from the observation of

particular local practices, as had been done in 1804, but were arrived at by considering, in a
systematic manner, the different features of the community regime which are susceptible of
modification (that is, its composition, administration, and liquidation) together with the
more communal or separatist orientations which the spouses may wish to give their con-
tractual community.
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possible evolutions. 181

The Sense of Limits

The project of setting forth the law in a code is an ambitious one,
and its accomplishment may generate an excess of arrogance. Whether
the fault was that of its redactors or even more so that of the first com-
mentators, such was to some extent the case with the Code Napoleon. It
was long pretended that the Code-or other written law-contained the
answer to every question and there was great reluctance to face the fact
that civil society might differ from the Code's pattern. It is well known
that subsequent evolution led, at the end of the nineteenth century, to an
admission that jurisprudence may be a legitimate source of law. More
recently, a further step was taken by the admission that not all social
behavior is governed directly by the law.' 82 These acknowledgments
were reflected in the modern legislation by a greater humility and, in
certain cases, even a true relativism.

The legislator first acknowledged the vanity of pretending to set
exact rules in certain matters, and therefore expressly referred to custom.
This is the case in defining the acts that a minor can perform alone (arti-
cle 389-3, minor under legal administration; article 450 par. 1, minor in
tutorship) or those for which the father or the mother is presumed to
have the consent of the other when acting alone on behalf of the child
(article 372-2)'18 3 These questions are indeed regulated by custom, and
an attempt at precise legislation-assuming that it be possible- would
entail a casuistry incompatible with the characteristics of a code.' 8 4 In-
deed, recourse to custom in a system of written law does not constitute a
novelty. Jurisprudence always has drawn inspiration from that source,
particularly in exempting minors from their incapacity to engage in the

181. This legislative policy could have been evidenced by all of the revisions. Parental
authority is diminished through delegation and forfeiture, either of which can be partial.
The action for subsidies is a smaller version of the action to establish illegitimate paternity,
and the latter, if it fails, nevertheless can produce the effects of the former. FR. C. civ. art.
340-7. To the single concept of the divorce-sancilon was added divorce for objective cause
(failure of the common life) and divorce by mutual consent. All the previous forms can be
merged into the latter. Id art. 246. Only the revision of adoption is characterized by a
reduction of legal types, and these were reduced from three to two in the effort not to
introduce psychologically detrimental distinctions between adopted children. One will
note, however, that simple adoption can be converted into plenary adoption. Id art.
345(2).

182. See text at notes 105-118, supra.
183. FR. C. civ. art. 372-2. See note 168, supra, for the text of this article.
184. The acts that a minor may perform alone vary according to both the time and the

age of the minor at a given time.
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acts necessary to daily life. There is innovation, however, in the express
reference to custom (even repeated, in reference to the minor). It demon-
strates that the legislature no longer is inhibited in recognizing the limits
of its reach.

However, it is the implicit recognition of custom that is most re-
markable. In some situations where the law introduced new principles, it
considered the probable survival of habits. One such case was particu-
larly foreseeable regarding the status of the married woman. While total
independence had been demanded loudly by some groups, it hardly is
doubtful that the silent majority of women would have remained satis-
fied for a long time with the former status. '8 5 Therefore, to presume that,
solely by the effect of a revision of matrimonial regimes, all married wo-
men would take control of their economic destinies, would have been as
unrealistic as it had been at the time of the Code Napoleon to assume
that all individuals would become equal because their equality had been
proclaimed. Furthermore, this would have entailed some dangers be-
cause, while the revision augmented the powers of married women, it
logically diminished the specific safeguards previously provided to coun-
terbalance their lack of power.186

These factors account for the existence in the new law of certain
surprising, indeed illogical, provisions; they respond to the hypothesis of
a "sociological survival of the old law."' 187 Thus, articles 1419(1) and
1420(2) determine the consequences of the husband's consent to an obli-
gation assumed by his wife, although such consent is not necessary. This
was done because it was thought that the husband would continue to be
called upon to co-sign with his wife or would intervene in her
acts. 88 Similarly, articles 1430 and 1435 contemplate a husband's in-

185. Although the emancipation of women always was supported by the more progres-
sive political parties, women's vote in France, as revealed by surveys, always has been as a
whole more conservative than that of the men.

186. In particular, the wife under the legal regime has lost the right to renounce the
community.

187. Carbonnier, Quelques remarques sur l'esprit de la loifrancais du 13juillet 1965
porlant reforme des regimes matrimonlaux, 14 McGILL L.J. 590, 595 (1968): "A certain
pessimism born of realism was part of the legislative policy followed in 1965 . . . . A
feminist reform, if it intends to keep its feet on the ground, must not assume that overnight
all married women will have sufficient information, will or vigilance to exercise the new
rights which will be given to them."

188. All of article 1419 constitutes an exception to the provision of article 1418(2) deal-
ing with the case where "a spouse gives his or her consent to the obligation undertaken by
the other." The exception thus provides for one of the only two possible cases-consent of
the husband to a debt contracted by the wife-which shows clearly that it is doomed to be
repealed in the future. Carbonnier, supra note 187, at 597 n. 11.

[Vol. 38



FRENCH CIVIL CODE REVISIONS

volvement in the reinvestment of his wife's separate property, although
this could, and should, be done by the wife alone. Conversely, regarding
safeguards, articles 1471 and 1472 maintain preferences for the wife in
regulating reimbursements (recompenses) between spouses. Such provi-
sions are, in the spirit of the new legislation, intended to disappear when
time has accomplished the modifications of behavior. The image of a
dead branch probably was in the mind of the redactor when he took care
to enact some of these rules in separate paragraphs at the ends of the
articles. 189

CONCLUSION

The few observations that can be made concerning the future of the
revision program are less important than the lessons which can be
learned from what has been accomplished regarding the general theory
of civil law.

On the first point, mention already has been made that there are
reasons to doubt whether the project can follow its course with the same
success. Indeed, as the completed revisions of portions of the Code fol-
lowed one another, it was noticeable that their adoption met with in-
creasing difficulties. The latest one--divorce-seems to have experienced
particular difficulties in the drafting stage. Nevertheless, the revision of
the law of persons and of the family soon might be completed with the
updating of the provisions on domicile and absence, and even the com-
plete revision of the title "Of Successions," a topic that raises problems
of a much greater scope.

Yet, supposing this accomplished, it will be necessary then to take
up the matters on which the Civil Code Revision Commission previously
encountered problems of legislative politics.' 90 These difficulties are by
no means abated. In the law of property, uncertainties continue to exist
regarding the future of the right of ownership. Besides, profuse adminis-
trative regulations have developed, the essential part of which, re-
grouped under the label of law of urban planning (droit de I'urbanisme),
would be difficult to incorporate into the Civil Code or even to reconcile
with it.19 'In the law of contracts, imperative provisions, and others dero-

189. Eg., FR. C. civ. arts. 1471, 1472. This is the case of the above mentioned provi-
sions giving the wife precedence over the husband in the recovery (reprises) and reimburse-
ments (recompenses) when the community is liquidated.

190. See text at notes 30-34, supra.
191. Law of Dec. 31, 1976, 11976] L. No. 1286, in D. 1977. L. 62, has inserted into the

Civil Code articles regulating co-ownership (indivision). While maintaining the general rule
that any co-owner may demand partition at any time, the law permits agreements not to
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gating from the general law, continue to develop in particular areas. 192 It
would be possible to limit the revision to a restatement of principles that
hardly have changed since the Code Napoleon, but inasmuch as France
is oriented toward a rapprochement of European laws on this point, it is
felt that an isolated endeavor would be inopportune. 193

Of more general interest are the conclusions to be drawn concern-
ing the impact upon the general orientation of civil law of what has been
done. A first observation is that the civilian technique by no means has
become obsolete. When used with competence it permits, as much today
as in the past, the enunciation of the law in a clear, reliable and relatively
simple form. In this regard, the sort of "family code" which has been
inserted into the old Code Napoleon can be regarded as a masterly ex-
ample of codification. It would be quite inaccurate, however, to see here
only an academic exercise in imitation of the past. Although the tech-
nique is the same, the spirit is a new one. A new concept of the role of
written law and codification emerges throughout the revisions. 194 While
retaining its primary "directive" role in many matters, the law has be-
come perceptibly more "functional". The legislator has descended from
his elevated plateau in order to give moderate and pragmatic solutions to
concrete problems. He was concerned continually with making the new
laws effective so that no discordances should arise between them and the
living reality. The steps taken in that direction may seem at first to be a
blow to the omnipotence of written law, but considering the taint of
fiction in this dogma, codified law should receive new vigor from what at
first appears to be a restriction.

partition for a certain length of time and even allows one or more co-owners to petition the
courts to the same effect. The law provides rules for the management of the undivided
assets in such instances.

192. An example is the law of December 22, 1972 that provides for the protection of
consumers who have been solicited in their homes by enunciating specific conditions for
the validity of contracts thus concluded.

193. A reform of title IX of Book III, Du contrat de socie? (partnership) has been
effected by a Law of January 4, 1978, [1978] L. No. 9, in D. 1978. L. 69.

194. Thus a study of the reform has reached the conclusion that a "new era" of civil
legislation has begun, that of "sociological legislation." G. CORNU, supra note 102, at 155.
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