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“The conversations I have had with continental lawyers left me with the
impression that abus de droit is regarded as a dangerous expedient which
should only be utilized to prevent manifest injustice [...] It [abuse of rights]
resembles a drug which at first appears to be innocuous, but may be followed by
very disagreeable after effects. Like all indefinite expressions of an ethical
principle it is capable of being put to an infinite variety of uses, and it may be
employed to invade almost any sphere of human activity for the purpose of
subordinating the individual to the demands of the State. [...]. But it is clear
that the theories of abuse and of relativity of rights, in general, have no place in
our law as it now stands”
H. C. Gutteridge!

INTRODUCTION

This article explores a crucial, though often neglected, episode in the
history of modern private law: the nineteenth and early twentieth century
debate over the concept of “abuse of rights”. In broad terms, the formula evokes
the idea of an abusive, because malicious or unreasonable, exercise of an
otherwise lawful right. The doctrine was applied in a variety of subfields of
private law: property, contract, and labour law. It was conceived as a response
to the urgent legal questions posed by the rise of modern industrial society: the
limits of workers’ right to strike, the limits of industrial enterprises’ property
rights on land vis a vis the rights of residential neighbours, the limits of a
landowner’s property right on crucial economic resources, such as water or
coal-land. This article uses a comparative analysis of European and American
cases and legal writing to interrogate a widely-shared understanding of the
impact and significance of abuse of rights, neatly articulated in H. C.
Gutteridge’s passage. First, it challenges the notion that abuse of rights is a
peculiar “invention” of civil law jurists, absent in the common law. Second, it
questions the idea that abuse of rights operated as an effective social
“corrective” preventing the “manifest injustices” allowed by modern
individualist private law.

More broadly, this article touches upon a number of critical debates in
comparative law and legal historiography. It investigates the relation between

' H. C. Gutteridge, Abuse of Rights, 5 CAMBRIDGE L. ].22, 44 (1933-1935).
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law and social change, between the conceptual constraints and potentialities of
legal doctrine and private lawyers’ aspirations to social reform. Moreover, it
attempts a comparative inquiry into styles of judicial reasoning, inviting
further reflection on the coexistence of “deductive” and “instrumental” modes of
justification in American, as well as in continental European, late nineteenth
century cases. Further, the article draws upon and revisits the “functionalist”
method of comparative legal analysis, arguing for the enduring relevance of a
“textured functionalism”. Finally, the story of abuse of rights, speaks to the
critical issues faced by contemporary private lawyers: the nature and the role
of private law in the era of the crisis of traditional social democracy and the
need for new legal tools that would broaden the conversation about the future
of our socio-economic institutions.

Abuse of rights was a most typical “invention” of the wave of social legal
thought that developed in France and Germany starting from mid-nineteenth
century. Swift technological progress, change in the industrial structure,
notably the shift from small, artisanal producing units to large scale
enterprises, and the consequent outburst of social unrest and class antagonism
brought to the fore the question of the terms of liberty in new social and
economic conditions. Confronted with the need to foster freedom of enterprise
and economic development while attenuating its social repercussions, “social
jurists” revolted against “classical” modern private law. They deemed the
formalistic and deductive mode of reasoning relied upon by classical “civilistes”
as well as their individualistic assumptions inadequate to accommodate
economic change and social cohesion, freedom of action and security. In
contrast, “social jurists” called for a sociological and organicist mode of
reasoning that takes into account the purpose of legal rules and the complexity
of “social mechanics”2. At the substantive level, they advocated complementing

2 RUDOLF VON JHERING, LAW AS A MEANS TO AN END (trans. Mac Millan, New York 1924). In “Law as a Means
to an End” Jhering furnishes both a critique of conceptual formalism and a purposive definition of law. Jhering’s
“naturalist” conception of law reveals the illusionary nature of the grandiose formalist conceptual architecture,
bringing to light the reality of “social mechanics”. The formalist image of law as clockwork that runs its regulated
course into which no disturbing hand enters is contrasted with the image of law as a ”mighty machine” in which
“thousands of rollers, wheels, knives move restlessly, some in one direction, some in another, apparently quite
independent of one another as if they existed only for themselves, and yet all work ultimately together
harmoniously for one purpose”. The force that moves the wheelwork is the “will of thousands and millions of
individuals, the struggle of interests, of the opposition of efforts, egoism, self will”. Purpose is the moving force
behind law; “everything found on the ground of law was called into life by a purpose and exists to realize some
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“individual law”, 1.e. law that regulates conflicts among individuals by
delimiting their respective rights with a “social law”, i.e. law that favours social
cohesion and privileges collective interests3.

The doctrine of “abuse of rights” reflected both the yearning for a new style
of legal reasoning and the call for social solidarity. The concept of “subjective
right”, elaborated over the centuries by continental legal science and defined by
German Pandectist Windscheid as the sphere of the individual’s absolute and
unlimited will, appeared to “social jurists” formalistic and unworkable.
Rapidly changing socio-economic conditions demanded a conceptual tool that

999

would account for “subjective rights™ relative and relational nature. Abuse of
rights was thought to be such tool. It allowed a purposive analysis of competing
rights in light of larger social interests and it promised to deliver distributively

fair outcomes.

Conceptually, the doctrine was variously articulated; while subjective
formulations focus on the right holder’s motive or intent, objective formulations
scrutinize the right holder’s conduct. Thus, different formulations of the
doctrine may be arranged along a spectrum that runs from subjective to
objective, each, potentially, entailing a different degree of compression of the
right.

In a first formulation, located at the subjective end of the spectrum and
known as “aemulatio”, the right holder is said to abuse her right when her

putpose.

3 GEORGES GURVITCH, I’IDEE DU DROIT SOCIAL. NOTION ET SYSTEME DU DROIT SOCIAL (1932, reprint
Scientia Verlag 1972). See also, SOCIOLOGY OF LAW, (preface by Roscoe Pound) 166 (1947 reprint Routledge &
Kegan Paul 1973) for a later formulation of the idea of “Social Law”; “First we observe the contrast between social
law and individnal law (or better inter-individual law) corresponding to the contrast between sociality by
interpenetration and sociality by interdependence (intuitive union and communication by signs). “Social Law” is a
law of objective integration in the “We”, in the immanent whole. It permits the subjects, to whom it is addressed,
to participate directly in the whole, which in turn effectively participates in jural relations. That is why “Social law”
is based on confidence, while individual law, i.e. inter-individual and inter-groupal law is based distrust. One is the
law of peace, mutual aid, common tasks, the other the law of war, conflicts, separation. For, even when individual
law partly draws together subjects as in the case of contracts, it simultaneously separates them and delimits their
interests. All law being a linking of the claims of some with the duties of others, an “imperative-attributive”
regulation, in social law claims and duties interpenetrate each other and form an indissoluble whole, while in
individual law they only limit and crash against each other. In social law distributive, in individual law,
commutative justice predominates”.

4 BERNHARD WINDSCHEID, LEHRBUCH DES PANDEKTENRECHTS (1862).
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exercise of the right is driven by the sole malicious intent to harm another. The
classical text-book example of the landowner who erects a tall fence for the sole
malicious purpose of depriving her neighbour of light illustrates this narrow
subjective formulation of the theory.

In a second formulation, an abuse of a right is detected any time malice is
the dominant, though not the exclusive, motive animating the actions of the
right holder. For instance, in the previous example, while the fence also serves
the purpose of holding ornamental vines, the landowner would have never
erected it if not moved by ill will towards her neighbour.

According to a third formulation, a subject is deemed to abuse her right
when acting with a lack of “legitimate interest”, though not necessarily
spitefully. In late nineteenth century developing economies, the landowner who
pumped from her land the groundwater feeding her neighbour’s mill only to
end up wasting it was often found to have abused her right. Although this
formulation centres on the subject’s motive, it entails a dose of objectiveness in
the definition of what amounts to a “legitimate interest”.

In a fourth articulation, a right holder acts abusively if she exercises her
right contrary to the “normal function” of the right. While, similarly to the
previous, this formulation gauges the subject’s purpose against the objective
criterion of “normal function” of the right, it may entail a higher degree of
compression of the right, “normal function” being, potentially, susceptible of a
more restrictive definition than “legitimate interest”. At the height of
nineteenth century industrial struggles, unions were found to abuse their right
to strike when their action departed from the right’s “normal function”.

Finally, in a fifth formulation, located at the objective end of the spectrum,
a right is abused when exercised contrary to its “socio-economic purpose”. In
this articulation, the focus of the scrutiny is shifted from the subject’s intent to
the nature of her conduct. The test allows sharp limitations of the right holder
whose conduct is weighed in light of larger social needs and interests. A
landowner who in an arid region drains ground water, diminishing the
community’s supply, to sell it for the irrigation of distant lands may be deemed
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to use of her right contrary to its “socio-economic destination”, defined as the
productive use and enjoyment of land respectful of the larger needs of the
community.

Drawing on an influential comparative law tradition, this article
investigates the “functional equivalents” of abuse of rights in the common law.
In the 1950s and 60s, at the height of functionalist comparative law?, a copious
literature cast light on the operation of “functional analogues”. Arthur von
Mehren magisterially examined the various techniques employed in French
and German law to solve the problems that the common law handles through
the doctrine of consideration®. More recently, John Langbein has suggested
that trust is a uniquely Anglo-American institution, foreign to the civil law
tradition and that Europeans achieve mostly by means of contract what the

> On “functionalism” in comparative law see: Michele Graziadei, The Functionalist Heritage, in COMPARATIVE
LEGAL STUDIES. TRADITIONS AND TRANSITIONS, 100, (Pierre Legrand & Roderick Munday eds., 2003); Ralf
Michaels, The Functional Method of Comparative Law, in THE OXFORD HANDBOOK OF COMPARATIVE LAW 339
(Mathias Reimann & Reinhard Zimmermann eds., 2006). Max Rheinstein has offered the clearest account of the
functionalist method to date. Every rule, according to Rheinstein, “has to justify its existence under two inquiries:
first, what function does it serve in present society ? second, does it serve this function well or would another rule
serve better?”. See Max Rheinstein, Comparative Law: Its Functions, Methods and Usages, 22 ARKANSAS LAW REV. 415
(1968-69); 1d, Comparative Law and Conflict of Laws in Germany, 2 UNIV. CHICAGO LAW. REV., 232 (1934-35); 1d,
Teaching Comparative Law, 5 UNIV. CHICAGO LAW REV 615 (1937-38). Functionalism was a crucial methodological
innovation of eatly twentieth century comparative lawyers. Saleilles and Lambert’s emphasis on rules” “function”
was meant as a powerful critique of the formalism of conceptual analysis and “legal dogmatics”. The second
generation of comparative lawyers further developed functionalism’s critical potential. Pound’s functionalist
approach rested on a set of critical moves: a critique of “mechanical jurisprudence”, a functional definition of law
as an instrument of social control and an “is to ought” move that derives the normative assessment of law from
the positive facts of social life. A pragmatic legal science solicits the adjustment of legal principles and doctrines to
the human condition they are to govern, to the findings of the science of society. Legal rules derived from social
needs and functions are effective in ordering the satisfaction of conflicting and overlapping individual claims with
a minimum of friction and waste. In other words, law is to be tailored on the discoverable “social objectives” of
an ultimately coherent “society”. The “is to ought ”move was one of the main targets of the Realist critique. If on
the one hand, Felix Cohen appropriated the functionalist discourse, denouncing conceptualist legal science as
“transcendental nonsense” and advocating a functionalist jutisprudence, on the other hand, he rejected the” is to
ought” move, viewing functionalism as a crucial tool for an “ethical criticism” of law. Cohen envisages the
normative use of a functional definition of law as the prime danger of the functional approach. In order to avoid
blindness, functionalism is to couple an objective legal science and a critical theory of social values. In recent
decades functionalism has come under attack on several fronts. It has been charged of reductionism in that it
focuses exclusively on rules’ socio-legal function and overlooks a whole range of complicating factors: culture,
mentality, ideology. Further, critics claim, functionalism assumes a “mirror theory” of the relation between law
and society and ignores the fact that law acts upon social interests and needs: the facilitative and ideological role
played by law. Finally, functionalism interrogates the comparative effectiveness of functionally equivalent rules,
eluding questions of broader legal reform.

¢ Arthur T. von Mehren, Civil Law Analogues to Consideration: An Exercise in Comparative Analysis, 72 HARV. L. REV.
1009 (1958-1959).
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Anglo-American systems do through trust’. Similarly, Friedrich Kessler and
Edith Fine showed that while the common law seems to have no counterpart to
the German doctrine of culpa in contrahendo, notions of good faith as well as
the doctrines of negligence, estoppel and implied contract have served many of
the functions of culpa in contrahendos.

This corpus of literature has focused mostly on the socio-legal function
performed by analogous private law doctrines, neglecting their rhetorical
dimension, that is, the arguments and the justifications common lawyers and
civilians provided for functionally equivalent doctrines as well as the
expectations and the anxieties the latter spurred. Rather than merely
identifying abuse of rights’ “functional equivalents”, this article seeks to do full
justice to the rich rhetorical texture of the abuse of rights debate.

In France and in Italy, abuse of rights spurred reactions of dire
condemnation and hyperbolic eulogy. Its critics envisaged it as “a barren
logomachy”?, a “medieval relic thoughtlessly carried over”!® or, at best, as “a
pure piece of sentimentality”. By contrast, its champions acclaimed it as the
triumph of “a more perfect and broad vision of justice”. The wave of
emotionality stirred by abuse of rights seems to be far from drying up. Writing
in 1965, Italian jurist Pietro Rescigno noted that the changing fortunes of
abuse of rights are evidence of “the jurist’s agony in redeeming law’s ancient
misery”!1, More recently, an experts’ report published by the Council of Europe,
retrieving nineteenth century social rhetoric at its best, concluded that abuse of
rights makes it possible “to establish the connection between the justice
ostensibly guaranteed by positive law and genuine justice”!2,

In England and in the United States the debate over the concept of “malice”

7 John T. Langebein, The Contractarian Basis of the Law of Trusts, 105 YALE L. J. 667 (1995-1996) at 669 ff.

8 Fredriech Kessler & Edith Fine, Culpa in Contrabends, Baragining in Good Faith and Freedom of Contract. A
Comparative Study, 77T HARV. L. REV. 701 (1963-1964).

9 MARCEL PLANIOL, TRAITE ELEMENTAIRE DE DROIT CIVIL, v. 2 n. 870 (Paris, 1907)

10 Vittorio Scialoja, Aemmulatio, in ENCICLOPEDIA GIURIDICA ITALIANA, Napoli-Milano (1884) 1 2. 1426 ff.

11 Pietro Rescigno, L’Abuso del Diritto, Riv. Dir. Civ. vol. 1 205 (1965); PIETRO RESCIGNO, I’ABUSO DEL
DirrrTO (1998).

12 ABUSE OF RIGHTS AND EQUIVALENT CONCEPTS: THE PRINCIPLE AND ITS PRESENT DAY APPLICATION,
Proceedings of the nineteenth colloquy on European Law, Luxembourg 6-9 November 1989 p. 10.
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reached similar rhetorical peaks. When discussing “malice” common lawyers
seemed to loose their habitual aloofness. Gutteridge described abuse of rights
as “an instrument of dangerous potency in the hands of the demagogue and the
revolutionary”!3, In a 1905 article on the role of malicious torts in the field of
labor relations, Bruce Wyman, from Harvard Law School, evoked “the horror of
anarchy or the hopelessness of socialism”.

Exploring the rhetoric surrounding abuse of rights and its analogues may
help elucidate the actual stakes of the debate, the multiple, and complexly
intertwined, questions and interests laying behind doctrinal disputes and
judicial argumentation. Rhetoric illuminates abuse of rights’ political saliency.
The debate over abuse of rights pitted against each other jurists with different
political commitments and various power allegiances. Further, rhetoric sheds
light on jurists’ relation with larger legal ideological models. The debate over
abuse of rights is also a duel between proponents of different models of
property, the unitary and absolutist and the pluralized and relativized!4.
Finally, rhetoric allows a glimpse on jurists’ hidden professional agendas. In
France and in Italy, the debate over abuse of rights was critical to the conflict
between different segments of the legal-academic profession as well as to the
relation between the professoriate and the judiciary.

Relying, thus, on a “textured functionalism”, this article advances and
interrogates two hypotheses. First, it suggests that, in vast and highly
transversal areas of the law, such as water law, nuisance, tortious interference
with contractual relations or economic expectancies and labor law, nineteenth
and early twentieth century American courts weighed defendants’ motives and
conduct through malice tests and reasonable user rules that closely parallel
abuse of rights. However, contrary to continental European systems where
rules limiting a malicious or unreasonable exercise of one’s right congealed in
the unitary conceptual and legislative category of “abuse of rights”, in the

13 H. C. Gutteridge, s#pra note 1 at 44.

' For the US, see Robert G. Bone, Nomuative Theory and 1.egal Doctrine in Anmerican Nuisance Law: 1850-1920, 59 S.
CAL. L. REV. 1104 (1985-1986). Bone discusses the normative theories that jurist used to reason about nuisance
disputes between the 1850s and the 1920s; he focuses on three different legal-ideological models: the “competing
rights” model, the “static absolute dominion” model and the “relative property rights” model.
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United States, these same rules remained largely non-integrated.

This article investigates the reasons why a unitary conceptual category of
“abuse of rights” was never developed in the United States. In France and in
Italy, I suggest, the shaping of an overarching concept of “abuse of rights” was
part of the jurists’ struggle to preserve the conceptual coherence of private law
at a moment when, under the pressure of social and economic change, new
fields of law were being carved out of “droit privé’'>. These new legal
disciplines, zoning law, labor law, welfare law, were deemed to be more apt to
govern social and economic change. Private lawyers stood up as the staunch
defenders of the systematic unity of private law as well as of their own
professional power as the “legal architects of modern society”. Conversely, in
the United States, where pretensions to law’s conceptual coherence were
increasingly coming under attack, rationalization of these non-integrated
reasonableness tests and malice rules was achieved by means of a unitary style
of reasoning rather than by means of conceptual integration. This
instrumentalist style of reasoning, featuring “balancing”, cost-benefit analysis
and policy arguments, differed significantly from orthodox late nineteenth
century American legal thought. Judges consistent reliance on this pragmatic
style of reasoning, I argue, invites a revision of the traditional portrait of
nineteenth century classical orthodoxy?!6.

Further, this article advances a second hypothesis. The comparative
analysis of American cases suggests that, despite the rhetorical hysteria it
spurred, abuse of rights’ potential as a tool for social reform was consistently
defused. Abuse of rights heralded two promises. First, it promised to provide a
social corrective to the individualistic language of modern private law, the
language of will, property and fault. Second, it promised to operate as critical
tool for progressive lawyering, enabling fair distributive outcomes. Both
promises remained largely unfulfilled.

As to the latter promise, rarely and timidly did courts deploy abuse of

15> FRANZ WIAECKER, A HISTORY OF PRIVATE LAW WITH SPECIAL REFERENCE TO GERMANY, (Tony Weir trans.
1995) at 430ff. Duncan Kennedy, Thoughts on Coberence, Social V' alues and National Tradition in Private Law in THE
POLITICS OF A EUROPEAN CIVIL CODE (Martijn W. Hesselink ed 2000) at 9.

16 See Stephen A. Siegel, The Revision Thickens, 20 LAW & HISTORY REV. 631 (2002);
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rights and its analogues to effect distributive choices that shifted the balance of
power and wealth from socio-economically strong actors, i.e. owners, employers
or stronger contractual parties, to weaker actors or to privilege collective
Iinterests over individuals’ self-interest. At times, the doctrine was articulated
as to impose duties on strong parties only to secure and reinforce their
“absolute” rights. In “spite fences” cases, abuse of rights served as a buttress to
individual property rights, imposing a limit to owners’ self-interest to protect
the symmetrical “absolute” rights of other property holders. More often, duties
of “reasonableness” or “fairness” in the exercise of rights were imposed on
weaker parties rather than on strong parties. For instance, in labor cases,
abuse of rights was often operated against the weaker party, courts finding
unions to have exercised abusively their right to help themselves in the “free”
and “fair” competition with employers or with rival unions.

As to the first promise, even when abuse of rights did in fact relieve weaker
parties, as often in the case of malicious interference with contractual
relations, it did so by virtue of the pervasive individualistic proprietary logic.
Existing contracts or future economic expectancies were considered “property”
and abusees “owners” to be protected in the quiet enjoyment of their property
or in the effort to gain it.

Abuse of rights’ corrective potential has been largely overestimated. In the
United States the functional equivalents of abuse of rights served as tools for
governing and facilitating economic life and the “release of individual creative
energy”’l” rather than as social correctives. Time and again, courts’ reliance on
malice rules and reasonableness tests was premised on the desirability of
maximizing economic growth!®, In water law cases and in nuisance cases, courts
consistently deployed “reasonable user” standards to favour technological
improvement and new productive uses of land by mills, mining companies and
large developers. In cases of interference with contractual relations, judges relied
on reasonableness rules and malice tests to define the sphere of legitimate
economic competition. Further, at the height of late nineteenth century labor

17 JAMES WILLARD HURST, LAW AND THE CONDITIONS OF FREEDOM IN THE NINETEENTH-CENTURY UNITED
STATES (1984).
18 MORTON J. HORWITZ, THE TRANSFORMATION OF AMERICAN LAW 1780-1860 (1977) 35 ff.
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upheaval, courts used malice rules were to govern industrial struggle, curbing the
effectiveness of the various tactics with which unions threatened proprietary
capitalists.

The American developments invite closer scrutiny of the impact of abuse of
rights in continental Europe. In France and in Italy, I suggest, abuse of rights
was a critical element of a private law system centred on property and
paramount to the solidity and longevity of the modern bourgeois socio-economic
order. More specifically, abuse of rights paralleled the ambiguities of a wider
strategy of “social solidarity” aimed at boosting industrialization while
mitigating its social repercussions. Animated by humanitarian impulses,
paternalistic concerns and the quest for maximum economic profit, this
strategy entailed social legislation and experiments in “avant-garde
capitalism”. Judges and jurists joined policy makers and capitalists in the
effort to demonstrate that, in the era of predatory capitalism, enlightened
economic development was possible. Incorporated into the conceptual “system”
and purged of its radical potential abuse of rights seemed to allow a fair, and
innocuous, compromise between development and solidarity. Abuse of rights
was less the vehicle of radical aspirations to social reform than the site where
other crucial methodological and political battles took place. It was the battle-
field where jurists and writers voiced claims of cultural identity and sought to
delineate the boundaries between law and morals and law and politics.

This article is divided in two parts. Part I. tracks the various malice rules
and reasonableness tests that worked as functional equivalents of abuse of
rights in the common law. It investigates the techniques of legal reasoning
through which nineteenth and early twentieth century American courts
operated these rules as well as the social and economic concerns that drove
judges’ resort to “reasonableness” and “malice”. Part II shifts the focus from
judicial elaborations to scholarly discussions. It shows that the debate spurred
by the theory of “intentional tort” at the turn of the nineteenth century in the
United States parallels the contemporary European controversy over abuse of
rights. Part III and part IV turn to France and Italy, tackling, respectively, the
curbing of abuse of rights’ potential as a tool for redistributive policy and the
methodological and cultural stakes of the academic debate over abuse of rights.
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1. ABUSE OF RIGHTS IN AMERICAN COURTS

A. The Functional Equivalents of Abuse of Rights: Malice Rules and Reasonableness Tests

For some decades between the second half of the nineteenth and the first
half of the twentieth century abuse of rights assiduously occupied the minds of
continental European jurists. It dominated academic discussions and it
appeared with increasing frequency in courts’ decisions. A newly crafted
unitary conceptual scheme resting on medieval sources, it allowed judges to
weigh conflicting individual rights, tempering their absoluteness and
amplitude, in a variety of legal subfields. Susceptible of application to both
extra-contractual rights and contractual rights, it helped courts deal with
questions regarding relations among neighbours, conflicts over water
resources, marital and paternal authority, the formation of contracts,
unilateral recess, business competition and conflicts between capital and labor.
A central organizing concept on the Continent, abuse of rights was, allegedly,
hardly of any concern to common lawyers. The relatively sparse English
literature on abuse of rights insinuates that the concept is nowhere to be found
in the common law. A unitary notion of abuse of rights was neither part of the
conceptual armoury of academic writers nor readily available in the courts’ tool
box.

However, a look at courts’ records suggests that abuse of rights was, indeed,
silently at work in English and, more significantly, in American law. The
scattered references to continental European theories should not deceive. In
various areas of the law, judges relied on “functional equivalents” of abuse of
rights. In other words, the socio-legal function played by abuse of rights on the
continent, i.e. limiting the amplitude of individual rights and balancing
conflicting rights, was performed by a variety of “malice” tests and “reasonable
user” rules that, although not integrated into a unitary category of “abuse of
rights”, presented a highly similar conceptual pattern. In disputes as diverse as
conflicts between riparian owners and controversies between employer and
employees, defendants’ conduct, otherwise lawful, was deemed to entail
liability either because of its malicious nature or by virtue of its
unreasonableness. Significantly, the hidden conceptual unity of these various
rules did not elude common lawyers. Opinions abounded with allusions to the



di Robilant ABUSE OF RIGHTS 13 0f 99

parallel operation of similarly structured malice rules in different areas of the
law.

1. Water Law

Water law had long been the terrain on which continental theories of
abuse of rights were elaborated and tested. Justinian law contained scattered
provisions prohibiting aemulatio in relation to water rights, provisions which
were of avail to medieval jurists in their effort to work out a general theory of
aemualtio. Drawing on these Roman and medieval precedents, nineteenth
century French and Italian jurists framed conflicts over competing uses of
water as abuses of landowners’ property rights. Cujus est solum, ejus est usque
ad coelum. As the maxim recites, a landowner’s right was said to extend to
surface of the land as well as to everything that is upon or above it to an
indefinite height. However, although exclusive and absolute, this right was
deemed to be susceptible of abuses. Spitefully pumping off the water
percolating underneath one’s land thereby draining the neighbour’s well
amounted to one such instance of abuse.

Not surprisingly, in England and in the United States, courts dealt with
abuses of water rights relying on rules that closely parallel the continental
doctrine. In Acton v. Blundell, a case decided by the Exchequer Chamber in
184319, the plaintiff, a cotton spinner, used for the operation of his mill a well
which was fed by underground streams of water percolating from the soil
underneath the land of the defendants. The latter erected engines and pumps
which drained the water preventing it from flowing and percolating to the
plaintiff’s well and thereby procuring him pecuniary loss. In the court’s
assessment, the draining of the well amounted to damnum absque iniuria and
could not become the ground of an action?. A landowner, the court noted, has
the right to avail herself of all that lies beneath the surface, unless she does so

19 Acton v. Blundell, [1843] 12 M. & W. 324. The cause was tried before Rolfe, B. at the Liverpool Spring Assizes
in 1841. Against the direction of the Judge, the counsel for the plaintiff tendered a bill of exceptions which was
argued before the Court of Exchequer Chamber (Tindal J).

20 The inferior court directed the jury that, if the defendants had proceeded and acted “in the usual and proper
manner” for the purpose of working a coal mine, they might lawfully do so and that the plaintiff’s evidence was
not sufficient to support his allegations. Against the direction of the infetior court, the counsel for the plaintiff
tendered a bill of exceptions which was argued before the Court of Exchequer Chamber.
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animo vicino nocendi, i.e. maliciously, with the intent to injure the neighbour.
However, since ill will was not alleged, the malice qualification was obiter.

In Chasemore v. Richards (1859), Lord Wesleydale, hinted at a notion of
“reasonable use” that resembled continental notions of “normal function”?!. The
appellant had owned and operated for sixty years a mill on a river which was
fed by the water percolating through the underground strata from higher
lands. The respondent, the local Board of Health of the town of Croydon, for the
purpose of augmenting the town’s supply of water and for other sanitary
purposes, sunk a large well in a piece of land situated above the plaintiff’s mill.
The operation of the well drained the subterranean stream that would have
otherwise oozed in the river, diminishing its flow and therefore hampering the
working of the appellant’s mill. The latter brought action for damages. The
Court of Exchequer and the Court of Exchequer Chamber gave judgement in
favour of the respondents. The House of Lords confirmed the decision of the
lower courts, affirming the respondent’s right to intercept subterranean
streams. Lord Wensleydale, in an opinion which is “as close to a dissenting
judgement as possible without recording a formal dissent’?2, -carefully
investigated the modalities and purposes of the respondents’ use of the water,
suggesting that a use not connected with the enjoyment of the land may be
“unreasonable™3,

21 Chasemore v. Richards [1859] 7 H. L. Cas 349.

22 MICHAEL TAGGART, PRIVATE PROPERTY AND ABUSE OF RIGHTS IN VICTORIAN ENGLAND: THE STORY OF
EDWARD PICKLES AND THE BRADFORD WATER SUPPLY (2002).

23 However, a few decades later, in Mayor of Bradford v. Pickles, the House of Lords stepped back, finding
motives to be immaterial. The Mayor, Aldermen and Burgesses of the Borough of Bradford Appellants v. Edward
Pickles Respondent, [1895]AC 587. Mayor of Bradford v. Pickles is another case involving interference with
underground water. The respondent, Mr Pickles, owned land on a higher level than the patcel of land acquired by
the appellants and used for the operation of the Bradford Waterworks Company. Allegedly for the purpose of
working minerals, Mr Pickles drained from the soil the ground water, which would have otherwise percolated to
the appellants’ land, thereby reducing the latter’s supply of water. The appellants brought an action seeking an
injunction to restrain the respondent from continuing to sink the shaft or doing anything to draw off the water
or diminish its quantity. They claimed that the respondent was motivated by the intent to injure thereby inducing
them to purchase his land, rather than by a bona fide intention to work his minerals. While the inferior court
granted the injunction, the Court of Appeals reversed. The House of Lotrds confirmed the latter court’s decision,
dismissing the appeal. In the court’s analysis it is the act, not the motive for the act, that must be regarded. The
deliberate nebulosity of Mr. Bell’s Principles of the Law of Scotland should not deceive, Lord Watson watrned.
Aemulatio is a misleading expression and, while its operative scope in the law of Scotland is narrow, translating in
mere variations of degtree in the courts’ assessment in cases of nuisance, it was never part of English law. On
Bradford v. Pickles see: MICHAEL TAGGART, su#pra note 20.
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In the United States, notions of “reasonable use” closely resembling
continental objective formulations of “abuse of rights” proved crucial organizing
concepts in nineteenth century water law, a legal field key to the progress of
industrialized agriculture as well as to the development of manufacturing
industry. Starting from the 1820s, water law took shape as a distinctively
American conceptual creation?4. Joseph Angell’s “A Treatise on the Common
Law in Relation to Watercourses” appeared in 1824, laying the foundations on
which dJustice Story and Chancellor Kent were to shape the common law of
waters?5. "Reasonable user” rules were central to this new conceptual
structure. In all of the three major sub-domains of water law, surface
watercourses, ground water and diffuse surface water, “reasonable user”
doctrines gradually supplanted earlier rules of allocation.

With regard to the first category of waters, i.e. surface watercourses, in
the humid eastern states, riparianism soon emerged as the controlling
doctrine. According to the riparian doctrine, ownership of riparian land creates
a perpetual usufructuary right in the landowner to use the water. As to the
allocation of water among riparian owners, the earlier “natural flow” rule26,
dominant in the eighteen and early nineteenth century was gradually replaced
by the “reasonable user” principle?’. The latter accords the riparian a right to
alter the flow when, balanced against the uses of other riparians, the use is
reasonable. Anticipated by Justice Story in Tyler v. Wilkinson28, the reasonable

2 Samuel C. Wiel, Waters: American Law and French Aunthority, 33 HARV. L. REV. 133 (1919), notes that: “the
common law of watercourses is not the ancient result of English law, but is a French doctrine received into
English law only through the influence of two eminent American jurists”.

25 JOSEPH ANGELL, A TREATISE ON THE COMMON LAW IN RELATION TO WATERCOURSES (1824); JAMES KENT,
COMMENTARIES ON AMERICAN LAW (1889).

26 The “natural flow” rule prohibits any use of the stream by one riparian so as to diminish the natural flow to the
other riparian owners; it allows for modest domestic use, preventing waste, malicious diversion or extraordinary
use of water. See Michael Taggart, supra note 26; See

27 MORTON J. HORWITZ, s#pra note 16.

28 In Tyler v. Wilkinson 4 Mason 397 Fed Cas no 14 312 (1827), Justice Story provided a schizophtenic
articulation of the rule that reflected an uneasy transition between the older rule and the new reasonableness
principle. The case involved a typical case of conflict between riparian mill owners where the owners of the upper
dam appropriate and use a large quantity of water to the detriment of lower dam. In Story’s reasoning, the natural
flow principle was still commanding and the reasonableness test was timidly added as a qualification. “The right
being common to all the proprietors on the river, no one has a right to diminish the quantity which will, according
to the natural current flow to a proprietor below or throw it back upon a proprietor above. This is the necessary
result of the perfect equality of right among all proprietors of that which is common to all. [...] When I speak of
this common right, I do not mean to be understood, as holding the doctrine that there can be no diminution
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use rule was fully articulated in Cary v. Daniels, a 1844 case involving a
conflict between lower and upper mill owners2?9. Chief Justice Shaw of the
Supreme Court of Massachusetts found that each proprietor is entitled to such
use of the stream, so far as it is reasonable in light of the needs of the
community and the developments in hydraulic technologies.

A similar development occurred in the legal regime governing the second
category of waters, i.e. underground percolating waters. While earlier cases
rely on the “absolute ownership” rule, occasionally tempered by a narrow
subjective malice qualification, by the late nineteenth century courts and
writers were shifting towards either a “reasonable user” criterion or a
“correlative rights” rule39. Professor Ernst Huffcut of Cornell Law School,
writing in 1904 on the Yale Law Journal stated confidently that “the prevailing
view in America is that, in order to justify the cutting off of another’s water
supply derived from percolating waters, it is necessary that this should be
result of a reasonable user of defendant’s rights in his own land”3!. In Bassett
v. Salisbury (1862)32, a case regarding the obstruction of the natural drainage
of percolating water, the Supreme Court of New Hampshire while spelling
neatly the “reasonable user” rule, also showed awareness of the hidden
conceptual unity of reasonableness rules operating in various legal subfields:

The maxim “sic utere” & c., therefore applies, and, as in many other cases,

whatsoever, and no obstruction or impediment whatsoever, by a riparian proprietor in the use of the water as it
flows; for that would be to deny any valuable use of it. There may be, and there must be, allowed of that, which is
common to all, a reasonable use. The true test of the principle and extent of the use is whether it is to the injury
of the other proprietors or not. [...] The law, here, as in many other cases, acts with a reasonable reference to
public convenience and general good and it is not betrayed into a narrow strictness, subversive of common sense,
nor into an extravagant looseness, which would destroy private rights. The maxim is applied “ sic utere tuo ut non
alienum leadas”.

29 Cary v. Daniels 8 Metcalf 466 (1844).

30 The reasonable use rule was anticipated in a number of eatlier cases. In De Bok v. Doak 188 Iowa 597, 176 N.
W. 631 (1920), the plaintiff complained of an alleged injury caused him by the fact that the defendant appellant
used an excessive amount of water percolating from the ground not only as drink for his horses and cattle but
also to furnish drink and make a wallow for his hogs. The Supreme Court of Iowa, affirming the decision of the
Circuit Court which had granted injunctive relief, held that the appellant defendant had wasted the water in excess
to the detriment of the plaintiff. Justice Salinger emphasized the “modern trend” towards a “reasonable use” rule
taking into account “the local conditions, the purpose for which the landowner excavates and the use or non use
she makes of the watet”.

31 Ernst W. Huffeut, Percolating Waters: The Rule of Reasonable User, 13 YALE L. J. 222 (1903-1904).

32 Bassett v. Salisbury 43 N. H. 569 (1862).



di Robilant ABUSE OF RIGHTS 17 0f 99

restricts each to a reasonable exercise of his own right, a reasonable use of his
own property, in view of the similar rights of others. Instances of its similar
application in cases of watercourses, where the detention, pollution or unnatural
discharge of the water is complained of, of highways, of alleged nuisances in
regard to air or by noises &c., &c., and of the manner of the application are too
numerous and familiar to need more special mention.

Finally, reasonableness tests were also developed in relation to the third
category of waters, i.e. diffused surface waters. In the nineteenth century and
earlier twentieth century, run-off water was considered mainly in terms of
disposal and relatively little use was made of it. Earlier governed by an
absolutistic “common enemy” rule or by the so called “civil law” rule33, conflicts
over surface run-off increasingly came to be controlled, by a “reasonable use”
rule. In Short v. Baltimore City Passenger Railway, the Court of Appeals of
Maryland weighed the competing rights of the appellant, the owner of a house
in a Baltimore neighbourhood, and the appellee, a railway company, in light of
the reasonableness of the latter’s use of its property3¢. After a heavy fall of
snow the railway company in clearing its track, threw the snow into the
adjoining street. The same night it rained hard and the mass of snow
obstructed the natural flow of the water which flooded the appellant’s house.
The court affirmed the judgment of the inferior court finding that the railway
company had acted in a “reasonable, usual and proper manner” and hence the
appellant’ injury was damnum absque injuria. Similarly, in City of Franklin v.
Durgee, the court declared that “the doctrines of reasonable necessity,
reasonable care and reasonable use prevail in this state in a liberal form, on a
broad basis of general principle”,

33 In Gannon v. Hargadon, 10 Allen 106 (1865), a Massachusetts case, the defendant, who owned an upper parcel
of land, had placed tutfs on his own land to protect it from a considerable flow of surface water caused by the
melting of the snow and the spring rains, thereby causing the water to flow off upon the plaintiff’s land33.
Resorting to the language of absolute rights and declaring that “cujus est solum,ejus est usque ad coelum” the court
applied the “common enemy” rule. The owner of a piece of land, Justice Bellow stated, may lawfully use it in
such manner as either to prevent surface water which accumulates elsewhere from coming upon it or to allow
surface water to come upon his land from elsewhere, although the water is thereby made to flow upon the land of
an adjoining landowner to her loss.

34 Hicks Short v. The Baltimore City Passenger Railway Company 50 Md. 73 (1878).

35 City of Franklin v. Durgee 58 L. R. A. 112, 51 A. 911 (1901).
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2. Nuisance

Nuisance was another area in which issues of abusive exercise of
property rights typically arose. In the common law world, disputes concerning
the spiteful erection of fences, walls, chimneys and other structures, largely
framed by civilians as hypotheses of “abuse of rights”, were treated as “private
nuisances”. As G. H. L. Fridman noted in an article on “Motive in the English
Law of Nuisance”, nuisance, as an area of tort liability, is central to the
discussion of abuse of rights in the common law.

In systems of law derived from the Digest a great deal is said about abuse of
rights; and the law is certainly made simpler and more patently straightforward
by provisions in codes and case law developments therefrom, dealing with jus
abutendi, abus des droits, or schikanerverbot. Such ideas are not to be found as
part of the common law. But it should not be thought that the common law
provides no remedy for such wrongs. There is an ample provision in the present
law relating to the tort nuisance for control of activities envisaged by the
continental codes36.

The essence of private nuisance is an unreasonable interference with the
use and enjoyment of land37. Liability may rest upon the defendant’s
intentional interference with the plaintiff’s interest as well as upon a merely
negligent interference or an abnormally dangerous conduct carried out
mappropriately. Therefore, subjective notions of malice, closely resembling
continental aemulatio, and more objective reasonableness tests, echoing French
and Italian notions of “normal function” of a right proved critical to
determining liability for nuisance. While malice is not necessarily implied in
nuisance, it may be an element in the commission of nuisances. Liability may
result from a course of activity maliciously designed to inflict harm. More often,
Liability results from the defendant’s unreasonable and excessive exercise of
her right. Most late nineteenth and early twentieth century American courts
saw nuisance disputes as arising from a conflict between two absolute property
rights; in struggling to determine the proper limits on those competing rights
they relied, largely, on “reasonableness” and “malice rules” 38,

36 G.H. L. Fridman, Motive in the English Law of Nuisance, 40 VA. L. REV. 583 (1954).
37 Robert G. Bone, supra note 14
38 Robert G. Bone, supra, at 1137.
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American courts’ treatment of “spite fence” cases varied significantly and
changed over time3°. While, in an earlier stage?’, in six of the ten states in
which actions had been brought for the spiteful erection of a fence, the opinion
of the court was against the plaintiff, by the first decade of the twentieth
century, courts consistently held defendants liable for maliciously erecting
fences or other constructions4l. Further, in several states, statutes were passed
making the erection of a spite fence a tort*2. In Rideout v. Knox*3, Justice
Holmes reluctantly upheld one such statute. In Holmes’s reasoning, the power
to use one’s property malevolently is, to a large extent, an incident of a right
established for very different ends, which cannot be taken away even by
legislation. However, Holmes concedes, limits to property rights are a matter of
degree: while larger limitations would entail too incisive a constraint on the
owner’s right, smaller limitations may be imposed for the sake of avoiding a
manifest evil#4, Similarly, In Horan v. Byrnes (1903)45, the Supreme Court of
New Hampshire applied the “reasonable use” and upheld a statute declaring

39 A 1937 case furnished a telling photograph of a “spite fence” complete with the following description: “a fence
erected for no benefit or pleasure to the person erecting it, but solely with the malicious motive of injuring the
adjoining landowner by shutting out his light, air and view”.

40 In Mahan v. Brown 13 Wend 261(1835), the Supreme Coutt of Judicature of New York held that an action on
the case does not lie against a defendant for erecting a spite fence whereby he obstructs the lights of his
neighbour, let the motive of the obstruction be what it may, if the lights be not ancient lights or his neighbour has
not acquired a right by grant or occupation and acquiescence. In a nice display of formalistic reasoning, the court
distinguished the case at hand from the Aldred’s case where the construction of a hog house infesting the
neighbout’s property with fetid smells had been found to be a nuisance. In the latter case, Justice Savage argued, a
positive right had been invaded, every person having a right to the use of natural elements in their purity.
Conversely, in the case at hand, the plaintiff enjoys a mere easement that may ripen into a right. But, before
sufficient time has elapsed to raise a presumption of a grant, he is deprived of no right, but only prevented from
acquiring a right, without consideration, in his neighbour’s property.

4 See James Barr Ames, How Far an Act May Be a Tort Because of the Wrongful Motive of the Actor, 18 HARV. L. REV.,
411 (1905).

421d., at 415; the states were: Connecticut, Maine, New Hampshire, Vermont and Washington.

# Rideout v. Knox, 148 Mass 368, 19 N. E. 390 (1889).

# Holmes’ concern with the arbitrariness of jury’s inquity into motives echoes the arguments raised by opponents
of abuse of right on the Continent: “It has been thought by respectable authorities that even at common law the
extent of a man’s rights in cases like the present might depend upon the motive with which he acted. [...] We do
not so understand the common law, and we concede further that to large extent the power to use one’s property
malevolently in any way which would be lawful for other ends is an incident of property which cannot be taken
away even by legislation. It may be assumed that under our constitution the legislature would not have the power
to prohibit putting up or maintaining stores or houses with malicious intent and thus to make a large part of the
property of the commonwealth dependent upon what a jury might find to have been the past or to be the present
motives of the owner. But it does not follow that the rule is the same for a boundary fence, unnecessatily built
more than six feet high. It may be said that the difference is only one of degree. Most differences are, when nicely
analyzed”.

45 Horan v. Bytnes, 72 NH 93 54 A 945 (1903).
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that any fence unnecessarily exceeding five feet in height and erected to annoy
an adjoining owner, shall be a private nuisance. Chief Justice Parsons’
reference to Franklin v. Durgee, the earlier water case mentioned above,
betrays awareness of the underlying conceptual unity of the various
“reasonable use” tests operating in different fields of the law:

The common law right of the ownership of land [...] does not sanction or
authorize practical injustice to one landowner by the arbitrary and unreasonable
exercise of the right of dominion by another (Franklin v. Durgee), but makes the
test of the right the reasonableness of the use under all circumstances. In such
case the purpose of the use, whether understood by the landowner to be
necessary or useful to himself, or merely intended to harm another, may be
decisive upon the question of right. It cannot be justly contended that a purely
malicious use is a reasonable use.

Reasonableness rules were also deployed in cases of nuisance involving
conflicts between industrial enterprises and residential landowners. In the St.
Helen case (1865)46, involving a major episode of industrial pollution, the
House of Lords formulated a reasonableness rule placing emphasis on time and
locality. Again, the existence of a unitary conceptual pattern linking malice
rules and reasonableness tests in disparate legal domains could hardly elude
the court. Lord Wesleydale, who a few years before, in Chasemore v. Richards,
had boldly alluded at a “reasonable use” rule far exceeding the narrow scope of
subjective “malice”, approvingly concurred in his bretherns’ articulation of
“reasonableness”.

3. Tortious Interference with Contractual Relations or Economic Expectancies

Cases of tortious interference with contractual relations were a third
category of cases raising issues of “abuse of rights” solved through malice rules
and reasonableness tests similar to continental doctrines. The typical instance
of interference with contractual relations was that of a third party who, in the
exercise of her lawful right to compete on the market, interfered with an
existing or prospective contractual relation between two parties in order to
obtain some advantage. The question facing the courts was whether the
interloper had abused her right to compete. Until the 1850s, it was widely

* St. Helen Smelting Co. V. Tipping XI HLC 642 (1865).
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assumed that a remedy for a breach of contract could be obtained only against
the other party to the contract. Courts accorded contractual relations
protection from a variety of third parties interferences, but no formally unified
tort had developed. While the master-servant relation was shielded through an
action of enticement against third parties who persuaded a servant to leave her
employment, other contractual agreements were protected from a variety of
interferences such as slander, libel, fraud, coercion.

By the 1850s, socio-economic developments and conceptual innovations
had cast new light on the problem of third parties’ interference. Courts were
now inclined to envisage contractual expectations as a form of property to be
afforded absolute protection4’. Once again, the concept of “malice” well served
courts’ efforts to provide such protection. The defendant’s right to compete and
the plaintiff’s “contractual property” were balanced in light of standards of
“malice” or “unreasonableness”. As Prosser lamented in his treatise “On Torts”,
the law of interference with economic relations became “shrouded in a fog of
catchwords and rubber-stamp phrases”,*® most of which turned on the question
of the defendant’s malicious motive or purpose.

In Lumley v. Gye (1853)49, the Court of Queen’s Bench extended the
action of enticement to malicious interference with contractual relations other
than the master-servant relation. The case involved a contract between the
plaintiff, the lessee and manager of the Queen’s Theatre in London, and Miss
Johanna Wagner, a singer, for the performance by her for a period of three
months at the plaintiff’s theatre. The court found that the defendant, the
impresario of a competing theatre, had procured Miss Holmes to breach the
contract animated by a “malicious intention” and awarded damages to the
plaintiff.

7 See John T. Nockleby, Tortions Interference with Contractual Relation in the Nineteenth Century: The Transformation of
Property, Contract and Tort, 93 HARV. L. REV. 1510 (1979-1980). Frances Bowes Sayre, Inducing Breach of Contract, 36
HARV. L. REV. 663, 675 (1922-1923). “If this tort it not to be regarded as simply a particularized manifestation of
the old doctrine of Keeble v Hickeringill its true basis would seem to lie in the policy of the law to accord to
promises the same or similar protection as is accorded to other forms of property. By lending its protection to
promised advantages, the law creates and secures additional property values which further the social welfare”.

* WILLIAM L. PROSSER, LAW OF TORTS, (4™ ED. 1971)at 927.

* Lumley v. Gye, Court of Queen’s Bench (Coleridge, Erle, Wightman and Crompton, JJ.) [1853] 2 E&B 216.
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In Temperton v. Russell (1893)%0, the Court of Queens Bench extended
the principle of liability for interference beyond existing contractual relations
to relations which are merely prospective or potential. Lord Esher saw no
distinction between the two categories of relations, the malicious, and hence
wrongful, intent and the kind of injury being the same. As nicely put in a later
American case, since a large part of what is most valuable in modern life seems
to depend more or less directly upon “probable expectancies”, it would seem
inevitable that courts will “discover, define and protect from undue interference
more of these “probable expectancies’!. However, in Allen v. Flood, a 1897 case
involving a union’s interference with the employment relation between the
employer and employees affiliated to a rival union®2, the role of malice was
minimized. A classic in the literature on abuse of rights, Allen v. Flood is seen
as the undisputable evidence that “abuse of rights” had a short life in England.
The House of Lords recast and deactivated the doctrine of malice. Malice, Lord
Watson noted, depends not upon evil motive but upon the illegal character of
the act committed53

> Temperton v. Russel (Lord Escher, MR, Lopes and A. Smith LJ] [1893] 1QB 715.
>! Jersey City Printing Co. v. Cassidy, 63 NJ Eq 759, 53 A 230 (1902).

Thomas Francis Allen Appellant v. William Cridge Flood and Walter Taylor Respondents, s#pra note 19. Along
with Pickles v. Bradford, Allen stands as the foremost authority for the absence of abuse of right in English law.
The appellant, Allen, the delegate of the union of iron-workers, in order to punish the respondents, a group
shipwrights who had in the past engaged in practices resisted by the union, had informed the employer that unless
the latter were discharged, all the iron-workers would be called out. Pressed by this threat, the employer
discharged the shipwrights and refused to employ them again. The respondents brought an action against the
appellant. The inferior court awarded damages to the respondents. The decision was affirmed by the Court of
Appeal. Reversing the latter court’s decision, the House of Lords gave judgement in favour of the appellant
arguing that, however malicious or bad his motive might be, he had done no unlawful act. A deep and hardly
disguisable anxiety permeates the court’s profuse discussion of the essence and the scope of malice. The court is
eager to vindicate and defend its role as the arbiter of social and economic conflict. The conceptual vagueness of
malice is said to threaten legal certainty by putting the assessment of human actions at the mercy of juries, hence
resulting in great danger for the community and for individual freedom. Retrieving the well-know adagio of
malice’s conceptual obscurity, the court restates the doctrine. The definition provided by the court is the same
offered by the Mogul Steamship case “a wrongful act done intentionally without just cause or excuse”; the
emphasis, however, is on the wrongful nature of the act, rather than on the presence of a just cause. By shifting
the emphasis from the motive to the nature of the act, the court closes the narrow space left open for a theory of
abuse of right in the Mogul case. In the Allen court’s words: “For the purpose then in hand [in the Mogul case]
the statement of the law may be accurate enough, but if it means that a man is bound in law to justify or excuse
every wilful act which may damage another in his property or trade then I say with all respect the proposition [of
Lord Bowen] is far too wide; everything depends on the nature of the act, and whether it is wrongful or not”
>3 “The root of the principle is that, in any legal question, malice depends not upon evil motive which influenced
the mind of the actor, but upon the illegal character of the act which he contemplated and committed. In my
opinion it is alike consistent with reason and common sense that when the act done is, apart from the feelings
which prompted it, legal, the civil law ought to take no cognizance of its motive”
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From England, the tort of interference with economic relations migrated
to America. Frances Bowes Sayre, writing in 1922 in the Harvard Law Review,
lamented the little careful inquiry American courts devoted to the precise
limits and fundamental nature of the doctrine. In Sayre’s words:

Much of the uncertainty surrounding this tort comes from the shifting ideas
which have clustered around the requirement of “malice”. Following in the
footsteps of Justice Crompton, courts still carefully repeat the formula which
requires “malice” as one of the essential elements of the tort. But thus far what
constitutes “malice” has been passed over in silence or covered by remarks of the
most ambiguous natures4,

In fact, in cases of interference with contractual relations as well as in cases
of interference with prospective advantage, malice was variously framed. While
in sparse instances American courts deemed malice irrelevant, a majority of
cases held the defendant liable for maliciously or unreasonably interfering with
the plaintiff’'s “contractual property”. In Chambers v. Baldwin, a 1891 case of
interference with a contract for the sale of a crop of tobacco, the Court of
Appeals of Kentucky found that the defendant, in procuring the purchaser of
the crop to break the contract, had exercised, rather than abused, his right to
compete on the market of goods, his alleged malicious motives being
immaterial®>. Once again, the reasoning of the court betrays awareness of a
hidden unitary conceptual structure. The court explicitly drew on water cases
to affirm the irrelevance of motive and the absoluteness of the defendant’s
right. Justice Lewis quoted Chatfield v. Wilson and other earlier water cases to
the effect that “an act legal in itself, and which violates no right, cannot be
made actionable on account of the motive which induced it”. As the landowner
who diverts subterranean percolating waters does so in the exercise of her
absolute property right, so a tobacco dealer who interferes with contractual
relation between the seller and another buyer to become purchaser in his
stead, does so in the exercise of his right to compete on the market.

To the contrary, in Jones v. Leslie, a 1910 case of interference with an

3 Frances Bowes Sayre, supra note 53, at 672.
> Chambers v. Baldwin 11 L. R. A. 545 15 SW 57 (1891).
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employment contract, the court found malicious motives material6. The
plaintiff, formerly an employee of the defendant, had found a better job and
stipulated an oral contract with the new employer. The defendant induced the
latter to discharge the plaintiff by threatening to drive him out of business if he
engaged the plaintiff. The Supreme Court of Washington fitted the fact pattern
within the mould of a subjective notion of malice as wanton malevolence.

Most courts, however, privileged broader tests that focused on the
reasonableness of the interloper’s purpose rather than on her mere malevolent
intent. In a 1911 case of interference with economic relations, the Supreme
Court of Iowa assessed the interloper’s conduct in light of a “reasonableness”
standard and explicitly suggested the parallel with water cases and nuisance
cases. A wealth of water cases and labor cases, Justice Weaver noted, provide
authority for the proposition that an act which is legally right when done
without malice may become legally wrong when done “maliciously, wantonly or
without reasonable cause”.

4. Labor Law

Finally, inquiries into motives and notions of “reasonable exercise of a
right” were central to emerging modern labor law. In 1901, in Quinn v.
Leathem?7, the House of Lords, faced with a conflict between capital and labor,
retrieved the notion of malice previously ruled out in Allen v. Flood. The
appellant was an official of a meat workers union determined to unionize the
respondent, owner of a slaughter yard, who was not willing to bend to the
union’s pressures. Quinn and other officials notified the retail butcher to whom
the respondent regularly sold all of his product, that, unless he ceased dealing
with the latter, they would call out his workers. As a consequence, the retail
butcher sent a telegram to the respondent, letting him know that he would no
longer buy his meat. The latter, who, having just killed a quantity of fine meat,
suffered great economic loss, brought action against the appellants. The
inferior court gave judgement in favour of the respondent and the Irish Court
of Appeal affirmed. Quinn alone appealed and the House of Lords affirmed the

5 Jones v. Leslie 61 Wash. 107, 112 P. 81. (1910).
*" Quinn v. Lactham, [1901] A.C. 495 85 LT 289.
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decision of the latter court, finding the appellant to have acted maliciously.
Lord Shand disguised the court’s sudden drift in the understanding of malice
with bold and abstract claims as to law’s illogical nature:

[...] a case is only an authority for what it actually decides. I entirely deny that it
can be quoted for a proposition that may seem to follow logically from it. Such a
mode of reasoning assumes that the law is necessarily a logical code, whereas every
lawyer must acknowledge that the law is not always logical at all. My lords, I think
the application of these two propositions [the first being that every judgement must
be read as applicable to the particular facts proved] renders the decision of this case
perfectly plain, notwithstanding the decision of the case of Allen v. Flood.

Likewise, in the United States, at the turn of the nineteenth century,
notions of “malice” played a significant role in the development of labor law.
American courts deployed reasonableness tests to widen or narrow the scope of
permitted collective action. Early American labor cases are said to reflect “a
spirit of medievalism with its antagonism to the working classes”. These cases
involved criminal indictments for conspiracy rather than injunction or damage
suits. The unions’ very right to exist was at stake. In the 1806 case of the
Philadelphia cordwainers a combination to raise wages was held illegal; in a
1835 New York case, People v. Fisher, the court took the same view. As Edwin
Witte noted in the Yale Law Journal in 1925, Commonwealth v. Hunt (1842)
marked “the overthrew of these archaic doctrines and the beginning of the
modern law of labor combinations”8. Rather than questioning the union’s right
to exist or the legality of the combination itself, the court focused on the
purpose sought and the means employed by the union. In the following decades
criminal conspiracy cases became less frequent and, in a number of states,
legislation repealing the conspiracy doctrine was enacted.

By the 1890s, with the tremendous rise in both the size and the
organization of labor unions, the old doctrine of criminal conspiracy had been
abandoned. Courts came to rely extensively on the labor injunction, an equity
remedy, justifying it as the protection of a newly coined concept of
“entrepreneurial property rights” from irreparable injury®®. Further, tort law

> Edwin E. Witte, Early American 1abor Cases 35 YALE L. ]. 825 (1925-1926).
5 Haggai Hurvitz, American Labour Law and the Doctrine of Entrepreneurial Property Rights: Boycotts, Courts, and the
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came of avail. Picketing, strikes and secondary boycotts were subsumed within
the category of malicious torts. Courts focused on the purposes driving unions
assessing them in terms of wanton malice, reasonableness and lack of
legitimate interest.

For instance, in Moores v. Bricklayers Union, a 1889 Ohio boycott case,
Justice Taft resorted to a reasonableness test that echoed continental ideas of
“normal function of a right™9. A bricklayers union, seeking to coerce an
employer to accept its requests, sent the latter’s customers a circular stating
that any dealings with him would lead to similar measures against them. Since
one of the customers, the Moores Lime Company, upon receiving the circular,
stopped selling lime to the employer by delivery, the latter sent a teamster who
bought it for cash at Moores’ car. Having disregarded the union’s circular, the
Moores Lime Company was banned and brought an action for damages. The
question facing the court was whether the defendant union had unreasonably
or maliciously exercised its right to the free pursuit of trade. Taft assessed the
“immediate motive” driving the Bricklayers’ Union in light of the “normal
operation of the right to labor”, and found it malicious.

5. A Hidden Unitary Concept?

Although operating in an analogous fashion in all these various legal
subfields, “malice” and “reasonableness” rules never congealed into a unitary
category of “abuse of rights”. At times, common lawyers have regarded the
absence of a unitary category of abuse of rights with regret, attributing it to the
flaws of common law-style legal thinking. As an observer noted:

The piece-meal, empiricist approach to judicial decision making that characterizes
the common law is its greatest weakness as well as its greatest strength. [...] in so
far as malicious or improper motive is relevant to the determination of a legal right
in our law, we probably will now reach the same result as those jurisdictions which
have the doctrine [of abuse of rights]; but the reluctance of our courts to consider the
theoretical foundations of our law has resulted in a legal fabric that abounds with
loose ends, and requires constant and ad hoc patchings!.

Juridical Reorientation of 1886-1895 in 8 INDUSTRIAL RELATIONS LAW JOURNAL 307 (1980).
% Moores & Co. v. Bricklayers Union et Al, 10 Ohio Dec. Reprint 665 (1889).
' Hamar Foster, Abuse of Rights. Civil Law, Legal Reasoning: Bradford v. Pickles Revisited, 8 U. BRIT. COLUM. L. REV.
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However, cross-references in cases dealing with water rights, nuisance,
tortuous interference with economic relations and labor law are not the only
evidence of courts’ awareness of an overarching conceptual scheme. Individual
personalities also played a role in designing an unstated, though powerfully
operative, conceptual structure resembling “abuse of rights”. A significant
number of the decisions discussed in this article were rendered by the Supreme
Courts of Massachusetts and New Hampshire. The vanguard of legal thinking,
these two courts, under the guidance of, respectively, Chief Justice Shaw and
Chief Justice Doe, were the laboratory where reasonableness standards
fashioned on a wunitary mold were elaborated. Well-read jurisprudents,
conversant with European legal theory, Doe and Shaw may have been well
aware of the parallel with the continental theories of abuse of rights®2. In any
case, Doe and Shaw’s innumerable discussions of “reasonable use” or
“reasonable exercise of a right” betray awareness of an underlying unitary
framework 63,

Furthermore, a clear sense of the conceptual unity of the scheme emerges
from Jeremiah Smith’s opinions and writings. A colleague of Doe on the New
Hampshire bench, Smith, in a series of articles, analyzed the questions raised
by “malice” and “reasonableness” rules in apparently distant fields, 1i.e.
relations among neighbors and labor disputes®4. Although aware of the unitary
nature of such rules, Smith expressed skepticism towards the general
categories and mathematical formulas relied upon by his continental
colleagues:

The question of legal regulation of conflicting rights is not confined to rights in
regard to the use of land, but extends to all cases of conflicting rights as to other
matters or subjects. [...] It is generally admitted that it is impossible to frame a rule
so definite that its application will instantly solve all cases of conflicting rights. [...]

343 (1973).

% LEONARD LEVY, LAW OF THE COMMONWEALTH AND CHIEF JUSTICE SHAW (1957); JOHN PHILIP REID, CHIEF
JUSTICE. THE JUDICIAL WORLD OF CHARLES DOE (1967); FREDERIC HATHAWAY CHASE, LEMEUL SHAW: CHIEF
JUSTICE OF THE SUPREME COURT OF MASSACHUSETTS 1830-1860 (1918). SEE ALSO G. E. WHITE, THE AMERICAN
JUDICIAL TRADITION (1978).

% Green v. Gilbert, 60 NH 144 (1880); Thompson v. The Androscogging River Improvement Co., 54 NH 545
(1874).

o4 Jeremiah Smith, Reasonable Use of One’s Own Property As A Justification for Damage to A Neighbor, 17 COLUM. L.
REV., 383 (1917); Crucial Lssues in Labour Litigation, 20 HARV. L. REV., 345 (19006);
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The respective rights and liabilities of adjoining landowners cannot be determined
in advance by a mathematical line or a general formula. As we said in regard to so
called “private nuisances”: “No hard and fast rule controls the subject, for a use that
1s reasonable under one set of facts would be unreasonable under another”s5

B. Reasonableness Tests: Unorthodox Legal Reasoning?

Although not integrated into a unitary concept of “abuse of rights”, as in
France and in Italy, malice rules and reasonableness tests were, in fact, unified
through a unitary mode of reasoning. When applying these rules, American
courts relied on techniques for doctrinal analysis and modes of justification
that were hardly consistent with the dictates of so-called “Classical Legal
Thought”. Attempts at balancing and cost-benefit analysis, justifications drawn
from social morals and inquiries into the social consequences of legal doctrines
coexisted, at times in the same opinion, with deductive and formalistic
reasoning. Although still rudimentary and abstract if compared with post-WW2
“conflicting considerations” analysis, these early instances of balancing and
policy reasoning invite a re-characterization of nineteenth century legal
reasoning, one that places less emphasis on the discontinuity between
subsequent styles of thought and more on courts’ continuous reliance on both
instrumentalist and formalist modes of reasoning.

A substantial body of legal historical scholarship has traced a neat
picture of the orthodox mode of legal thinking dominant in the late nineteenth
and early twentieth century®. The “Formal Style” which, around the 1850s,
ousted an earlier “Grand Style”, featuring clear reasoning and attention to
policy, was seen as resting on a number of related assumptions. In Llewellyn’s
words: “the rules of law are to decide the cases”; policy is for the legislature
rather than the courts; “opinions run in deductive form with an air, or
expression, of single-line inevitability”; the legal order is an ordered system of
rules and principles.

Subsequent historical work has further elaborated this picture.

63 Jetemiah Smith, Reasonable Use supra at 385
% ROSCOE POUND, THE FORMATIVE ERA OF AMERICAN LAW (1938); KARL LLEWELLYN, THE COMMON LAW
TRADITION. DECIDING APPEALS (1960); GRANT GILMORE, THE AGES OF AMERICAN LAW (1977).
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Variously named, “Classical Legal Thought”, or “Formalism” or “Classical
Orthodoxy”®7 has been described as a relatively homogenous and coherent
mode of thought. While the actual characterization and the political nature of
legal classicism are a matter of dispute®®, there is substantial agreement on its
two major implications for judicial reasoning. First, judicial outcomes were
deduced, either logically inferred or analytically derived®®, from a relatively
small number of conceptually ordered abstract principles. Further, in justifying
their outcomes judges appealed to law’s internal coherence rather than to “the
norms’ purposes, the general policies underlying the legal order or the

67 MORTON HORWITZ, THE TRANSFORMATION OF AMERICAN LAW 1860-1960 (1992); DUNCAN KENNEDY, THE
RISE AND FALL OF CLASSICAL LEGAL THOUGHT (20006); Thomas C. Grey, Landgell’s Orthodoxy 45 U. PITT. L. REV.
1 (1983-1984).

% American historians have drawn different images of late nineteenth century formalist legal thought. Duncan
Kennedy’s account focuses on the internal structure of “Classical Legal Thought” as a mode of consciousness.
The unity of a mode of thought or consciousness comes from the existence within this structure of a dominant
doctrinal subsystem within which concepts, reasoning techniques, ideals and images are analogous across legal
domains. In classical legal thought this dominant subsystem consisted of a number of elements: a) all legal rules
were built out of a “will theory” using strictly analogous conceptions of public power and private right; b) private
law rules were organized around the public/private distincton; ¢) the preferred mode of reasoning was
induction/deduction d) the ideal was the deployment of democratically validated power as the framewotk for
private freedom e) the key image was powers and rights “absolute within their spheres”. See DUNCAN KENNEDY,
THE RISE AND FALL OF CLASSICAL LEGAL THOUGHT , s#pra. Morton Horwitz, on the other hand, focuses more
on the relation between legal thought and ideology, between Classical Legal Thought and Liberal Legalism.
Classical legal thought was intimately linked to a central aspiration of American legal thinkers, the separation
between law and politics, the quest for an autonomous system of law untainted by politics. After the trauma of
the Civil war and at the moment of swift social and economic change jurists sought even more fervently to create
a system of autonomous law. Through a process of systematization, integration and abstraction they built a
coherent legal architecture that sought to depoliticize law by mediating a seties of basic contradictions of ante-
bellum American law. This legal architecture was characterized by: a) the private-public distinction; b) the creation
of increasingly abstract and general legal classifications and categories such as will, ownership or fault; c) clear,
distinct bright-line classifications of legal phenomena; d) deductive and analogical reasoning which conferred
upon legal reasoning the qualities of “certainty” and “logical inexorability”. See MORTON HORWITZ, THE
TRANSFORMATION OF AMERICAN LAW 1870-1960 s#pra. Finally, Thomas Grey focuses on the epistemological
premises of Classical Orthodoxy. In Grey’s analysis, Classical legal science was a set of ideas to be put to work
from inside by those who operate legal institutions. It envisioned the legal system as “complete” (i.e. its
substantive norms provide a uniquely correct solution for every case that can arise under it.) through “universal
formality” (i.e. the outcomes of the system are dictated by rationally compelling reasoning. The system can be
made “universally formal” through “conceptual order (i.e. the substantive bottom level rules can be derived from
a small number of relatively abstract principles and concepts which themselves form a coherent system. Grey
emphasizes the analogy between classical orthodox legal science, which claims to be empirical and yet highly
conceptual, experimental and inductive, and Euclidean geometry, seen, in the late nineteenth century, as a set of
well confirmed inductive generalizations about the physical world. For legal science the universe of data was not
the totality of sense experience of the physical world but the restricted set of reported common law decisions. See
Thomas C. Grey, supra. More recently see WILLIAM WIECEK, THE LOST WORLD OF CLASSICAL LEGAL
THOUGHT: LAW AND IDEOLOGY IN AMERICA 1886-1937 (1998).

% Thomas C. Grey, supra note 65 at 7-8.
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extrajuristic preferences of the interpreter’™. Vague standards, such as
reasonableness, or rules requiring determinations of state of mind, such as
malice, are deemed to have been largely foreign to this style of reasoning.

Abuse of rights cases complicate this understanding of legal classicism,
presenting us with courts consistently resorting to unorthodox reasoning
techniques. The operation of reasonableness standards required two major
modifications in courts’ “orthodox” reasoning technique. First, deduction
yielded to balancing. Rather than deducing limits to individual rights from
abstract principles, judges weighed the defendant and the plaintiff’s conflicting
rights in light of multi-factor reasonableness standards allowing an assessment
of geographical, technological and economic elements. Second, justificatory
arguments changed significantly. The factual nature of a judgement of
“reasonable exercise of a right” opened up space for policy-based justifications.
Rather than invoking the legal system’s logical cogency or internal coherence,
judges became more inclined to discuss openly the social consequences of their
decisions and to rely on extra-juristic considerations.

Nevertheless, this instrumental style of reasoning retained elements of
formalism. While the language of balancing and cost-benefit comparison was
often abstract and vague, the outcomes’ “air of single-line inevitability” was
hardly attenuated. Moral norms supposedly rooted in the aspirations of the
community, policies allegedly finding wide support in society, and informed
experiential propositions’? substantiated the standard of “reasonableness”,
conferring a patina of universality and inevitability upon courts’ justifications,
and lifting them out of the incandescent arena of policy preferences.

Numerous of the thousands of decision rendered by Chief Justice Shaw
during his thirty years at the head of the Massachusetts bench exemplify this
unorthodox style of reasoning. A figure of transition, operating at the moment
when the “Grand Style” was gradually yielding to classical orthodoxy, Chief
Justice Shaw heavily relied on reasonableness tests. On the one hand, Shaw,

70 Duncan Kennedy, Lega/ Formalism, in THE INTERNATIONAL ENCYCLOPEDIA OF THE SOCIAL AND BEHAVIORAL
SCIENCES 8634 (2001).

"I 'Thomas C. Grey supra note 65 at 11.

7? See MELVIN A. EISENBERG, THE NATURE OF THE COMMON LAW (1988).
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deeply preoccupied with basic principles, envisaged law as a science founded on
reason and strove to impart to the law system and symmetry. On the other
hand, in the course of Shaw’s tenure, Massachusetts experienced swift
economic development and social change. Shaw embarked resolutely in the
task of accomodating legal doctrine to meet the new problems posed by a
rapidly changing environment and turbulent economic growth. Constantly
searching for ways to adapt the old to the new, Shaw used reasonableness
tests, to be extracted from a shared, and hence non-contentious, common sense,
to restate legal fields as diverse as water law and labor law as to make them
“practical and plastic’?3. Reasonableness satisfied both his quest for general
principles as well as his idea of law as responsive to shifting social conditions.

In Shaw’s analysis, a variety of factors determines the judgement of
reasonableness. A reasonable use of one’s property is a question of degree?,
purpose, natural and geographical conditions?”, and technological
advancement. For instance, in Thurber v. Martin, Shaw, called to assess the
reasonableness of the use of a stream of water, declared that:

In determining what is such reasonable use, a just regard must be had to the
force and magnitude of the current, its height and velocity, the state of
improvement in the country in regard to mills and machinery, and the use of
water as a propelling power, the general usage of the country in similar cases
and all other circumstances bearing upon the question of fitness and propriety in
the use of the water in the particular case.

While Shaw’s balancing of the landowners’ competing interests is an exercise in
pragmatic and purpose-oriented comparative reasoning, the allusion to social
customs and shared notions of propriety and fitness prevented him from seeing
the case as requiring an analytic choice between alternative policies as to the
nature and goal of property.

A similar judicial philosophy, and a similar propensity towards
reasonableness standards, is typical of another anomalous “classicist”?6, Justice

7 Leonard W. Levy, supra note at 24.

™ Lewis Elliott v. The Fitchburg Railroad Co., 64 Mass 191 (1852).

75 John Thurber v. Benjamin Martin 2 Gray 394 Mass 1854.

76 Llewellyn saw Doe as an exception in the “Formal Style, see KARL LLEWELLYN, s#pra note 64.
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Doe of New Hampshire. Basset v. Salisbury (1862) and Swett v. Cutts (1870)
signalled the Supreme Court’s of New Hampshire turn to the standard of
“reasonableness” that Doe will further perfect. In the latter case, Chief Justice
Bellow, weighed the conflicting rights of two adjoining landowners disputing
over the diversion of the flow of surface water in the season of melting snow,
and equated “reasonable use” to domestic, agricultural and manufacturing
purposes. Further, Bellow clarified the factual assessment of reasonableness by
listing, among the circumstances to be considered, “the nature and importance
of the improvements sought to be made”, “the extent of the interference with
the water”, “the amount of injury done to the other land-owners as compared
with the value of such improvement” and, finally, “whether such injury could or
could not have been reasonably foreseen”.

An Associate Justice when Swett v. Cutts was decided, Charles Doe
became Chief Justice in 1876. In the twenty years of Doe’s tenure,
reasonableness became a general principle in the law of torts and the
instrument for balancing conflicting rights?”. Doe’s predilection for
reasonableness was rooted 1in his methodological beliefs. In Doe’s
understanding law was “experience developed by reason and reason checked
and directed by experience”’8. For Doe, legal doctrines were justifications for
results obtained by reason and justice, where the latter stood for fairness and
practicality. This notion of “justice” led the Chief Justice to favour balancing as
a reasoning technique and reasonableness as the guiding criterion. Far from
being a vague standard for the lazy, reasonableness took effort to apply; it was
to be extracted from the shared norms and practices of a changing society.

In Thompson v. Androscogging R. I. Co., Doe laid bare the complexities
of an assessment of reasonableness in the use of property. Drawing on an
earlier case, he discussed an hypothetical “unreasonable use” by a riparian

7 See JOHN P. REID, s#pra note at 133 ff. 'Though Mr Holmes has received most of the credit for awakening the
bar to the need for a theory of torts and for developing the main lines along which that theory was first
formulated, others were working in the vineyard, notably Chatles Doe; his determination to bring rationality to
the chaotic patterns of tort liability is one of the most significant contributions to American law” and p. 145 “As
we shall see in a future chapter, few judges expected as much from the concept of “reasonableness” as did Doe.
He called it a general principle and in the law of torts made it the instrument for resolving most factual issues”.
See also G. E. WHITE, su#pra note 60.

® JOHN P. REID, supra ,at 339.
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owner who had a made a deep cut through the river’s bank. Doe emphasized
that the reasonable expectation of damage i1s only one of the many factors
figuring in “the catalogue of all the possible elements of reasonableness and
unreasonableness”. In Green v. Gilbert, called to decide whether a mill owner
who had devised an ingenious mechanism to discharge the sawdust into a river
had exercised his property rights reasonably, Doe further specified the nature
of the judgement of reasonableness. Reasonableness is a question of fact
depending upon the circumstances of the case, including the purposes, old and
new of the parties’ use and upon a comparative assessment of the respective
costs and benefits.” Doe recognized, with the founder of German’s “Interests
Jurisprudence”, Philip Heck, that “law operates in a world full of competing
interests and, therefore, always works at the expense of some interests”, but for
him, as for Shaw, a multifactor standard of “reasonableness” grounded in
societal experience, mandated the correct and desirable balance.

Courts were well aware of the implication of reasonableness standards
for legal reasoning. Occasionally, they engaged in an explicit and sharp critique
of the classicist deductive mode, advocating an instrumental style of judicial
analysis. In Tuttle v. Buck, the Supreme Court of Minnesota, faced with the
question of defining the proper scope of competition and of deciding which
injury to permit without compensation, declared that abstract maxims about
malicious motives are of little avail to courts. Rather, the court acknowledged,
the question of competition is to be decided by weighing competing social and
economic objectives. Justice Elliott profusely elaborated on this new style of
reasoning and the judicial philosophy inspiring it. In Elliott’s vision, balancing
is a corollary of a new organicist notion of law and legal change:

Mr Justice Black said that malicious motives make a bad case worse, but they
cannot make that wrong which in its own essence is lawful. [...] Such
generalizations are of little value in determining cases. [...] We do not intend to
enter upon an elaborate discussion of the subject, or become entangled in the
subtleties connected with the words “malice” and “malicious”. We are not able to
accept without limitations the doctrine above referred to, but at this time
content ourselves with a brief reference to some general principles. It must be
remembered that the common law is the result of growth, and that its

" ID., at 342-343.
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development has been determined by the social needs of the community which it
governs. It is the resultant of conflicting social forces, and those forces which are
for the time dominant leave their impress upon the law. It is of judicial origin,
and seeks to establish doctrines and rules for the determination, protection and
enforcement of legal rights. Manifestly it must change as society changes and
new rights are recognized. To be an efficient instrument, and not a mere
abstraction, it must gradually adapt itself to changed conditions. Necessarily its
form and substance has been greatly affected by prevalent economic theories.
For generations there has been a practical agreement upon the proposition that
competition in trade and business is desirable, and this idea has found
expression in the decisions of the courts as well as in statutes. But it has led to
grievous and manifold wrongs to individuals , and many courts have manifested
an earnest desire to protect the individuals which result from unrestrained
business competition. The problem has been to so adjust matters as to preserve
the principle of competition and yet guard against its abuse to the unnecessary
injury to the individual.

Courts’ language and reasoning techniques in abuse of rights cases seem
to add evidence to the growing strand of revisionist scholarship that invites a
more nuanced understanding of late nineteenth century legal thought. Writing
in the mid 1970s, Harry Scheiber significantly downplayed the allegedly blunt
discontinuity between an instrumental “Grand Style”, dominant until the
1850s, and a subsequent formalist style, heavily dependent on deduction and
conceptual coherence®). Rather, Scheiber contended, late nineteenth century
judicial reasoning may be best characterized as an “amalgam” of
“Instrumentalism” and “formalism”. Scheiber’s study of post-1865 decisions on
property, eminent domain and resource-allocation law sought to show that
instrumentalism was well and alive in the late nineteenth century. Even when
they posited highly formalist theories of higher law and inalienable rights,
judges simultaneously relied on reasoning methods and on concepts, such as
“public purpose” or “public use”, that validated broad discretion in setting
economic priorities.

80 Harry N. Scheiber, Instrumentalism and Property Rights: A Reconsideration of American Styles of Judicial Reasoning in the
19" Century, 1975 Wis. L. REV. 1 (1975); Schieber’s article is a response to the discontinuity thesis advanced by
William Nelson who argues that the “instrumental” style of judicial reasoning fell into disfavor after the 1850 s
and was supplanted by a “formalist” style. A significant causal factor explaining this shift is, in Nelson’s analysis,
the success of anti-slavery jurisprudence. The moral ctisis over slavery discredited the amoral instrumentalism
which had become an obstacle on the path of the anti-slavery movement and called for a principle-orineted
jutisprudence reinforced by greater use of precedent. See William Nelson, The Impact of the Anti-Slavery Movement
Upon Styles of Judicial reasoning in Nineteenth Century America 87 HARV. LREV 513 (1974).
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More recently, legal historians have questioned the idea that all late
nineteenth century private law jurisprudence operated under a unified
Langdellian paradigm, pointing at the diversity that characterizes Classical
legal thought. “Anomalous” figures, such as Justice Stephen Field or James
Coolidge Carter, it has been argued, may be more exemplary of late nineteenth
century legal thinking than Landgell!. A theistically-oriented historical
jurisprudence that looked at morals and social customs coexisted with and
rivalled Landgellian formalist orthodoxy. Others seek to discard the formalist-
realist antithesis. Throughout the formalist age, Brian Tamanaha contends,
prevailing understandings of law and of judicial decision-making were, in
essential respects, as realist as the accounts propounded by later Realists®2.
Most legal professionals were well aware that law is indeterminate, that judges
make policy decisions and that personal predilections may influence judicial
outcomes.

The exam of abuse of rights cases may contribute to a further
“thickening of the revision”. While the political tilt of Classical Legal Thought
has been intensely debated, its style of legal reasoning may be more various
than assumed. In circumscribed, though critical, legal subfields, courts resorted
to rudimental forms of balancing and extra-juristic justificatory arguments
well before the echoes of Sociological Jurisprudence were heard. This technical
and stylistic variety may have conferred Classical Legal Thought an inner
resilience, contributing to its longevity.

81 See the Forum “Once More Unto the Breach: Late Nineteenth Century [urisprudence Revisited’ in 20 LAW & HIST. REV.
(2002); see in particular Stephen A. Siegel, supra note; Manuel Cachan, Justice Stephen Field and Free Soil, Free Labor
Constitutionalism at 541; Lewis A. Grossman, James Coolidge Carter and Mugwump Jurisprudence at 577; 1d., Extending the
Revisionist Project at 639.

82 Brian Z. Tamanaha, The Realism of the Formalist Age (on file with author, St John’s University School of Law);
Tamanaha challenges the view that depicts Holmes as a solitary “proto-Realist”. By contrast he argues that the
standard account of the “formalist” age is fundamentally wrong; prevailing understanding of law and of judicial
decision making throughout the formalist era period were, in essential respects, every bit as “realistic” as the
accounts propounded by the later Realists. (p.4) “Realist” notions and a “realist” vocabulary were used in a variety
of contexts: effectuating legal reform or legal change, doing justice in particular cases, expressing concern about
judicial elections, promoting codification, and criticizing courts for excessive judicial invalidation of legislation. In
Tamanaha’s account, the Realists are the latest episode in a long history of skepticism about the common law and
judging prompted by concerns about the disordered state of the law or by objections, often politically motivated,
to the actions of courts” (p. 66).“See also David Seipp, Formalism and Realism in Fifteenth Century English Conrts (on
file with author, Boston University School of Law).
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C. A Drug With Very Disagreeable After-Effects or a Buttress for Economic Growth?

Despite the anxiety with which Professor Gutteridge was left after
conversing with civilian colleagues, in the United States, the “continental drug”
fell short of having “very disagreeable after-effects”. Malice rules and
reasonableness tests were deployed to achieve a wide variety of outcomes.
Occasionally, courts used them to redress distributional asymmetries. More
often, through reasonableness rules, judges sought to stir and govern economic
growth, creating the conditions for the “release of creative energy”. Rather than
directly responding to the entrepreneurial class’ particularized demands, the
functional equivalents of abuse of rights may have played a more general
facilitative role. While belief in the facilitative potential of reasonableness and
malice rules was only one of a larger set of beliefs driving judges, it is plausible
to claim that it was an important one. “Reasonableness” and “malice” were
among the legal tools affirmatively deployed to create a legal framework for
economic change. Easily manoeuvrable, they allowed courts to expand or
restrict at need the range of reasonable, and hence lawful, social and economic
“uses” or “activities”. The facilitative role played by these rules is not to obscure
their ideological function. As suggested earlier, emphasis on shared socio-
ethical standards of “reasonableness” helped justify and naturalize changing
notions of “permitted” uses of property, “legal” organized labor activity and
“lawful” business competition, ultimately precluding alternative arrangements
and different distributive outcomes.

The relationship between doctrinal developments in water law, most
notably the shift from the “natural flow” rule to the “reasonable user” standard,
and economic growth has been discussed at length. Some have posited a direct
relation®3. Reasonableness tests allowed courts to balance the relative
efficiency of conflicting uses of water, effectively promoting newer economically
valuable uses and sweeping away established and less remunerative uses.
Others have challenged the thesis of a direct influence, claiming that, for all
their talk of balancing, courts rarely denied relief to an established user whose
interests were interfered with by a newcomer. These critics foreground non-

3 MORTON HORWITZ, THE TRANSFORMATION OF AMERICAN L.AW 1780-1860, supra note 16.
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utilitarian elements in riparian water law®. While the language of
reasonableness might be taken to suggest that courts tended to privilege more
valuable uses and hence divest the old, this was not the case. Only in cases of
flagrantly wasteful use, did courts wipe out an established use. Further, the
argument runs, especially in the Western regions of the country, courts bent
the reasonable user doctrine to achieve outcomes that did not necessarily
favour new economically profitable uses of water.

However, while actual divestment of established users might be less
frequent than broadly assumed, judicial opinions show that courts were well
aware of the potential of reasonableness rules for fostering economic growth
and were often keenly oriented towards such end. In a large number of cases
the conflicting rights of riparian owners were balanced with a bias towards
dynamic and productive property®. In Cary v. Daniels, Chief Justice Shaw of
the Supreme Court of Massachusetts neatly enunciated the productivity
rationale of the new rule:

“But one of the beneficial uses of a watercourse, and in this country one of the
most important, is its application to the working of mills and machinery; a use
profitable to the owner and beneficial to the public. It is therefore held, that each
proprietor is entitled to such use of the stream, so far as it is reasonable,
conformable to the usages and wants of the community and having regard to the
progress of improvement in hydraulic works and not inconsistent with a like
reasonable use by the other proprietors of land”.

Shaw’s words suggest that, at the time when, as his biographer notes, “out
of the older rural agrarian-merchant society was evolving a complex industrial
one”, the reasonable user rule appeared to him as an effective trigger for
economic development. Rhetorically, the allusion to the conditions and needs of
the country and to the interest of the community struck a critical chord in a
society where energy and dynamism, particularly in the realm of the economy,

were dominant values.

84 Stephen Williams, Transforming American Law: Doubtful Economics Makes Donbtful History, 25 UCLA L. REV 1187
(1977-1978).

85 MORTON HORWITZ supra note 16 at 31; JAMES WILLARD HURST, supra note 15 at 24 “dynamic property as an
institution of growth: when new forms of technology required an abridgement of older types of property the
older forms were forced to yield.



di Robilant ABUSE OF RIGHTS 38 0f 99

Similar developmental concerns permeate the court’s reasoning in Wheatley
v. Baugh (1855). Chief Justice Lewis held the defendant, a mining company,
not liable for reducing the flow of the subterrenean spring which fed the
machines of the plaintiff, a neighbouring tannery®. The defendant, Lewis
suggested, was not animated by malice but by the reasonable purpose of
working his coal mine. Replete with references to continental theories of abuse
of rights, the opinion betrays Lewis’ favor for valuable economic activities such
as mining. An absolutistic notion of property rights of continental flavor is
marshalled in support of developmental considerations:

In conducting extensive mining operations, it is in general impossible to
preserve the flow of the subterranean waters through the interstices in which
they have usually passed, and many springs must be necessarily destroyed in
order that the proprietors of valuable minerals may enjoy their own. The public
interest is greatly promoted by protecting this right, and it is just that the
imperfect rights and lesser advantage should give place to that which is perfect,
and infinitely the most beneficial to individuals and to the community in
general.

On the other hand, critics rightly point at the ambiguous persistence of
non-utilitarian concerns in courts’ articulation of the new rule. While the
maximization of growth and productivity were critical concerns driving judges,
occasionally “reasonable user” rules were deployed to reach bold distributive
outcomes. In Western states, the “correlative rights” rule brought into sharp
focus the notion of general welfare at the expense of individual economic
dynamism and new valuable uses of water. Courts equated “reasonable use”
with use on riparian land, thereby severely limiting flexibility in water use87.

For instance, in Katz v. Walkinshaw, the critical potential of the
reasonable use doctrine was fully exploited and the notion of a social function
of property, although not explicitly articulated, was alluded to. The defendant,
who owned a lot of land in arid Southern California, drained from his land with
powerful pumps the underground water which would have otherwise
percolated to plaintiffs’ land feeding their artesian well. The defendant

86 Wheatley v. Baugh 25 Pa 528, (1855).
87 Williams, Samuel C. Wiel, Fifty Years of Water Law, 16 OREGON L. REV. 203 (1937); 1d., Theories of Water Law 27
HARv. L. REV., 530 (1913-1914).
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diverted the water in order to sell it to for the irrigation of distant lands. The
Supreme Court of California reversed the decision of the inferior which had
given judgement in favour of the defendant. Considerations of public policy
drove the court’s reasoning. Having profusely examined the impact of the
reasonable use rule in light of California’s peculiar climatic situation, the court
weighed the profit of the individual owner against the interest of the
community at largess.

In short, the members of the community, in the case supposed, have a common
interest in the water, It is necessary for all, and it is an anomaly in the law if
one person can for his individual profit destroy the community and render the
neighbourhood uninhabitable.

A similar variety of results, and an analogous tension between the
promotion of productive and economically valuable uses of property and the
protection of static property, characterizes nuisance cases involving questions
of malice or reasonableness. In dealing with disputes among residential
neighbours, courts relied upon malice rules and reasonableness tests to weigh
neighbours’ respective right to a peaceful enjoyment of their property,
favouring quiet habitation, agriculture and other time-honoured uses of the
land.

In Christie v. Davey, a 1892 English case, the Chancery Division
carefully examined the reasonableness of the parties’ conduct, holding that
while the giving of musical lessons seventeen hours a week by a music teacher
did not constitute a nuisance, the annoying noises produced by the latter’s
neighbour as a malicious response did amount to a nuisance to be restrained®.
In a 1888 West Virginia case concerning the troublesome cohabitation of two

88 Katz v. Walkinshaw 64 L. R. A. 236 70 P. 663 (1902). “Such law as has been made upon the subject comes
from countries and climates where water is abundant and its consetvation and economical use of little
consequence as compared with a climate like Southern California. The learned counsel for appellants state in their
brief that water at San Bernardino is worth $ 1,000 per inch of flow. Percolating water or water held in the earth is
the main source of supply for domestic uses and for irrigation without which most lands are unproductive.
[-...]But the maxim cuius est solum, ejus est usque ad inferos furnishes a rule of easy application and saves world of
judicial worry in many cases. And perhaps in England and in our Eastern states a more thorough and minute
consideration of the equities of parties may not often be required. The case is very different, however, in an arid
country like Southern California where the trelative importance of percolating water and water flowing in definite
courses is greatly changed.

% Christie v. Davey, [1893]1 Ch. 316.
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litigious families, the court gauged against the yardstick of reasonableness the
defendant’s right “to enjoy the privileges of a home” and the plaintiff’s right “to
security in their home”, finding that the former had been exercised
unreasonably and maliciously®. Conversely, in a Michigan case, the intrinsic
usefulness of the purpose, excused the defendant’s conduct. A shed used for
coal and wood, although spitefully erected by the defendant so as to shut off
some of the neighbour’s light, was not considered a nuisance on account of it
serving a useful purpose?!.

However, with the expansion of industry and the development of steam-
powered, coal-burning and synthetic alkali technology, the question of the
reasonable use of property assumed a new dimension. Effective in protecting
landowners’ quiet enjoyment of their “static” property in cases involving
disputes among residential neighbours, reasonableness tests soon became a
critical tool for protecting “dynamic” property in cases pitting against each
other residential landowners and industrial enterprises. As the century
progressed, conflicts between residential or agricultural and industrial uses of
land came to comprise a greater portion of courts’ dockets. “Reasonable user”
tests allowed courts to weigh exploitive and conservatory uses of land, often
favouring the former. For the most part, productive and manufacturing firms
were not found to abuse their rights over the land. In analysing the
“reasonableness” of the use, courts’ focused on the economic context and social
utility of industrial activity.

Legal historians and social historians have debated at length the
relationship between developments in the law of nuisance and the
advancement of the Industrial Revolution in England. Some have suggested
that courts consciously established a new balance between industrial uses and
other uses, effectively emasculating the law of nuisance as a useful curb on
industrial pollution and leaving little room for successful legal action by

% Medford v. Levy, 2 LR.A. 368 8 S.E. 302 (1888) The defendants’ habit to open the door leading from the
kitchen to the hall, thereby “filling the whole house with objectionable odors owing to the frequent cooking of
cabbage, onions, and other things the odor of which is particulatly nauseating” was deemed unreasonable in light
of the plaintiff’s wife suffering from a form of neuralgia that made her “nervous and excitable” and hence
peculiatly affected by the incidents of domestic habits not conform to those of “a neat and tidy housewife”.

°! Kuzniak v. Kozminski 107 Mich. 444 65 N.W. 275 (1895).
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individuals and communities adversely affected by it92. Others have posited a
more loose relationship between courts’ articulation of nuisance and the needs
and demands of nascent big industry, pointing at a variety of institutional,
procedural and social factors complicating too easy a deterministic account?3,
The cost of litigation, the difficulty of establishing cause and effect in the
absence of sophisticated scientific monitoring, the existence of private ordering
as a valid alternative to litigation, and, finally, the social exclusion of the prime
victims of industrialization, the urban working classes, to whom legal action
was largely unavailable, explain the weakness of the common law of nuisance
as a response to the adverse effects of industrialization. And, overall, these
observers note, “the body of nuisance law which developed during the
Industrial Revolution was anything but monolithic in quality and could well
have encouraged the victim of industrial pollution, as it may have done the
perpetrator”.

While the relation is a highly ambiguous and layered one, in a
significant number of cases, English courts relied on reasonableness tests to tilt
the balance between residential and industrial uses in favour of the latter. By
the mid nineteenth century, courts expanded the range of factors to be
considered in assessing the reasonableness of defendants’ use of the land,
increasingly often taking into account not only the modalities of use but also
the locality in which the contested use was carried out. In Hole v. Barlow
(1858), the Court of Common Pleas found the defendant not liable for erecting a
brick-kiln in front of the house of the defendant and burning a large quantity of
bricks thereby causing a noxious and unwholesome vapour which invaded the
plaintiff’s house and garden. The court ruled that no action lies for the

” Joel F. Brenner, Nuisance Law and the Industrial Revolution, 3 J. LEGAL STUD. 403 (1973). Brennert’s thesis is that
until the very end of the eighteen century courts strongly held the view that in nuisance cases, unless the
inconvenience caused by a defendant’s activity was trivial, liability would follow once the plaintiff had established
an interference with the use and enjoyment of her land. The predominant thought was that the plaintiff had a pre-
eminent claim to protection; it was considered no defence the fact that the defendant had acted reasonably in the
circumstances or that her activity was of public utility. With the advent of industrialization, and the new relavence
and frequency of conflicts between ttime-honoured conservatory uses of land and new exploitive industrial uses,
courts’” view changed. After a period of vacillation, the House of Lords compromised with industrial interests,
emasculating the common law of nuisance as a curb on air, noise and water pollution.

% John P. S. McLaren, Nuisance Law and the Industrial Revolution. Some 1essons from Social History, 3 OXFORD J. LEGAL
STUD. 155 (1983). See also, A. E. Dingle, “The Monster Nuisance of All”: Landowners, Alkali Manufacturers, and Air
Pollution, 1828-64, 35 THE ECONOMIC HISTORY REVIEW, 529 (1982).
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reasonable use of a lawful trade in a convenient and proper place, even though
some one may suffer inconvenience. The court reported and approved the trial
judge’s finding that:

It is not every body whose enjoyment of life and property is rendered
uncomfortable by the carrying on of an offensive or noxious trade in the
neighborhood, that can bring an action. If that were so, -as has already been
observed by the learned counsel for the defendant,- the neighbourhood of
Birmingham and Wolverhampton and the other great manufacturing towns of
England would be full of person bringing actions for nuisances arising from the
carrying on of noxious and offensive trades in their vicinity to the great interests
of the manufacturing and social interests of the community”. I apprehend the
law to be this that no action lies for the use, the reasonable use, of a lawful place
in a convenient and proper place, even though some one may suffer annoyance
for its being so carried on.%

Judge Willes of the Court of Common Pleas neatly spelled out the link between
public interest and the needs of productivity:

The common law right which every proprietor of a dwelling house has to have
the air uncontaminated and unpolluted, is subject to this qualification, that
necessities may arise for an interference with that right pro-bono publico, to this
extent that such interference be in respect of a matter essential to the business
life, and be conducted in a reasonable and proper manner, and in a reasonable
and proper place.

A few years later, the House of Lords’ decision in the St. Helen case®,
arguably the most important case of industrial pollution of the era%, made

)«

residential owners’ “actions in respect of discomfort virtually impossible in the
industrial Midlands and in regions such as Swansea and Cardiff.”7. The
activity of the St. Helen Copper Smelting Company caused large quantities of
“noxious gases, vapours and other noxious matters” which diffused over the
land of the plaintiff, damaging the vegetation and injuring the cattle. The

House of Lords upheld the Exchequer Chamber’s decision that the company

% Hole v. Barlow [1858] 4 C. B. (N.S.) 334

% St. Helen Smetling Co. v. Tipping supra note 44.
% See Joel F. Brenner, supra note 50 at 413.

7 Id, at 413-414.



di Robilant ABUSE OF RIGHTS 43 0f 99

was liable for any physical damage but not for the deterioration of the
plaintiff's comfort. When the cause was tried before Mr Justice Mellor at
Liverpool in 1863, the defendant’s counsel submitted that the three questions
which ought to be left to the jury were “whether [the copper smelting activity]
was a necessary trade, whether the place was a suitable place for such trade
and whether it was carried on a in a reasonable manner”. The opinion of the
House of Lords focused on the reasonableness of the locality. In Lord
Cranworth’s words:

You must look at it not with a view to the question whether, abstractedly, that
quantity of smoke was a nuisance, but whether it was a nuisance to a person
living in the town of Shields.

A few paragraph later, Lord Wesleydale neatly spelled out the court’s concerns:
a more stringent articulation of the reasonableness test would impact
adversely national economic development:

The defendants say: “If you do not mind you will stop the progress of works of
this description” I agree that it is so, because no doubt, in the county of
Lancaster above all other counties, where great works have been created and
carried on, and are the means of developing the national wealth, you must not
stand on extreme rights and allow a person to say “I will bring an action against
you for this and that and so on”.

Similarly, in the United States, in pollution cases, courts deployed
reasonableness tests with an eye at economic growth, largely disregarding the
costs 1mposed on the victims of development, i.e. workers and residential
owners. The impact of nineteenth century tort doctrine on the economy has
been the object of a well-known debate. A substantial body of scholarship has
agreed, although with different methodological and political nuances, on the
view that courts deliberately structured tort law to promote industrial
expansion and powerful economic interests, by exempting corporate enterprises
from liability for the harm caused by their activity?s. In its most controversial

%8 This view has been variously articulated, reflecting different methodological approaches and political positions.
JAMES WILLARD HURST, s#pra note 15 argued that the development of 19% century American private law
promoted economic growth in that it was shaped by a variety of economic, social, geographical and technological
needs. More specifically, it reflected the needs of the emerging industry and a broad societal consensus, among

35

the various social groups, on a set of shared societal values, above all, “the release of individual creative energy”.
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formulation, this thesis claims the doctrinal development of tort law translated
into a “subsidy” to the rising entrepreneurial class; this “subsidy” was coerced
from the very victims of economic growth and ultimately increased the
inequalities of wealth and power in nineteenth century America. Others have
objected that, depending on the industrial sector, the latter thesis is either
irrelevant or false.%9 Generally speaking, these critics note, evidence of
utilitarian or growth-driven judicial reasoning is scantl®, Further, records
show that the negligence system was applied with impressive sternness to
major industries and that courts exhibited a keen concern for victim’s welfare.
While a critical appraisal of the debate is largely beyond the scope of this
article, a glance at air and water pollution cases seems to add evidence in
support of the “maximization of economic growth” thesis.

More specifically, studies of pollution nuisance cases in states which
were early bloomers in nineteenth century American industrialization, such as
Pennsylvania, New York and New dJersey, have shown that, by and large,
courts deployed balancing tests to deny plaintiffs injunctive relief or
damages!0l. In weighing the right of defendant industries against that of
pollution victims, courts were inclined to emphasize the reasonableness of the
former’s use and to overstate the ruinous impact a judgement in favour of the

These economic and social factors shaped private law, and tort law in particular, in the sense that they exerted
“pressure” on law; Hurst assumes a complex notion of historical causation and distinguishes between three types
of such “pressure”: focused pressure, functional pressute and inertia. LAWRENCE FRIEDMAN, A HISTORY OF
AMERICAN LAW (1973) provides a more deterministic and materialist account of the development of nineteenth
century tort law. The contours of American nineteenth century tort law, Friedman argues, are molded by
economy and society, by the interplay of plural pressure groups motivated primatily by economic interests, an
interplay where the group that wins is that of the capitalist-entrepreneurs. However, the most well known and
controversial formulation of the thesis is due to MORTON HORWITZ, THE TRANSFORMATION OF AMERICAN LAW
1780-1860 supra note 16; Horwitz argued that in the nineteenth century courts, working in concert with big
economic interests, effected a revolution in tort law, that from strict liability to negligence, which promoted
industrialization by exempting corporate enterprises from liability for the harm caused by their activity. This
doctrinal shift translated into a subsidy to the entrepreneurial class, a subsidy coerced from the very victims of
industrialization.

9 Gary T. Schwartz, Tort Law and the Economy in Nineteenth-Century America: A Reinterpretation, 90 YALE L. J. 1717
(1980-1981).

100 Other s have placed emphasis on other factors, such as the litigation costs, that, along with or more than the
judiciary’s ideology and its conscious objectives in shaping tort doctrine, explain tort law’s weak response to
industrial pollution at the moment of industrialization. See John P. S. McLaren, s#pra note 92 and, more generally,
Keith N. Hylton, Litigation Costs and the Economic Theory of Tort Law, 46 U. MIAMI L. REV. 111 (1991-1992).

"% Christine Rosen, Differing Perceptions of the 1V alue of Pollution Abatement Across Time and Place: Balancing Doctrine in
Pollution Nuisance Law, 1840-1906, 11 LAW AND HISTORY REV., 303 (1993).
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plaintiff would exert on economic life. Courts’ judgements of reasonableness
betray a constant preoccupation with economic growth and a tendency to
“domino-effect” thinking. Typically, a judgement granting injunctive or damage
relief was seen as originating a parade of horrific effects: from the termination
of all coke manufacturing in Pennsylvania, to the automatic stifling of all
industrial development in the state, to decline of industrial cities and people’s
deprivation of all the benefits of urban lifel02,

The Sanderson case (1886), the last episode of a protracted dispute
among residential owners and a coal mining company, may be exemplary of
courts’ attitudel®. The defendant, the Pennsylvania Coal Company discharged
large volumes of mine water into the stream flowing through the Sandersons’
land thereby corrupting the water to such an extent as to render it totally unfit
for domestic and agricultural purposes. The Supreme Court of Pennsylvania
did not found the defendant to have abused their property rights, declining to
award damages to the Sandersons. In the court’s analysis, “reasonable use”
was equated with “ordinary and natural use” The defendants, the court argued,
being the owners of a lot of coal land, had the right to the “natural use and
enjoyment” of their property. Since coal mining in the ordinary and usual form
is the “natural use” of coal land, the court concluded, any damage resulting
from such natural use is, in the absence of negligence or malice, damnum
absque injuria. Developmental concerns were key to the court’s notion of
“reasonableness”. Justice Clark profusely examined the dimensions and the
social utility of coal mining in Pennsylvania’s economy:

It has been stated that 30.000.000 of tons of anthracite and 70.000.000 of
bituminous coal are annually produced in Pennsylvania. It is therefore a
question of vast importance, and cannot, on that account, be too carefully
considered. [...] Indeed if the right to damages in such cases is admitted, equity
may, and under the decisions of this court undoubtedly would, at the suit of any
riparian owner, take jurisdiction, and, upon the ground of a continuous and

irreparable injury, enjoin the operation of the mine altogether104,

102 Christine Rosen, supra at 319

103Pennsylvania Coal Co. v. Sanderson 113 Pa 126 (1886). For an extensive discussion of the Sanderson case, see
Robert Bone s#pra note 35.

104 Similarly, in the Huckenstine case (Huckenstine Appeal 10 Penn St. 102 Am Rep 669 (1872), the court
reversed the decision of the lower court which had issued an injunction preventing the defendant from burning
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A few years later the Supreme Court of Pennsylvania embarked in a
bolder argumentationl®. The plaintiff brought an action against a coal
company to recover damages for injury to his farm caused by the smoke and
gas from the coke-ovens erected on the adjoining land. The defendants relied on
Sanderson to claim that the alleged injuries did not entitle the plaintiff to
recover, since they were the natural and necessary consequence of a reasonable
use of their property. The court distinguished the case from Sanderson. Since
the land in question is not coal land, the court reasoned, the injury results from
the defendant’s decision to devote their land to the burning of coal mined
elsewhere, rather than from the natural use of their land. However, Justice
Williams found the selection of the location reasonable and proper. The court’s
discussion of the measure of the damages betrays its developmental concerns:

The plaintiff’'s farm is a in a region in which bituminous coal is obtained in large
quantities. He himself mines coal upon his own land for sale. The conversion of
coal into coke to supply fuel for the great iron and steel mills of Western
Pennsylvania is one of the great industries of the region. Many millions of
money are invested in, an many thousands of men are employed about, its
production. It has been largely instrumental in the development, growth, and
general prosperity of the region. The plaintiff shares the general benefits [...]
these considerations should be borne in mind in adjusting the damages if any
have been sustained

Economic preoccupations also pervade opinions dealing with instances of
malicious interference with contractual relations. Loaded with distributive
implications, this relatively new tort raised critical questions as to the role and

bricks, thereby causing injury and annoyance to the plaintiff. The defendant’s use of his land, the court argued,
was a reasonable one, the land having upon it a deposit of fine brick clay which could be made into bricks with
profit if this was done near the pit form which the clay was taken. See also Doellner v. Tynan 38 How. Pr 176,
NY Super (1869): the court found that the defendant exercised his business of blacksmithing reasonably and
refused to grant an injunction; Quoting an eatlier English case the court noted: an action does not lie for a
reasonable use of my right, though it be of annoyance of another. The court dismissed the plaintiffs injury as
mere annoyances and remarked the usefulness of the blacksmith trade in urban life. See also, Rhodes v. Dunbar
16 Am. Law Rec. W.L. 7175 (1868): the defendants owned a planning mill that produced shavings, chips and saw
dust; further the material used in it was highly inflammable, rendering it dangerous to buildings in the vicinity. In
May 1866 the mill burned, injuring many houses in the neighborhood. The plaintiffs sought to prevent the
defendants form re-building the mill. Chief Justice Thompson conceded that the species of property in question is
extra-hazardous ( but this is