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| Focus

New studies provide insight into how
disputants value case evaluation by

third parties

By Gregory Todd Jones and Douglas H. Yarn

Dispute resolution is about decision
making under uncertainty. In a judi-
cial climate where the vast majority
of cases settle before formal adjudi-
cation, settlement decisions reached
by disputants may be deeply influ-
enced by the opinions of other par-
ties to the conflict, including
attorneys, judges, and other inter-
vening third-parties, such as media-
tors, mneutral evaluators, and
non-binding arbitrators.

Indeed, court-connected Alterna-
tive Dispute Resolution (ADR) pro-
grams have become ubiquitous.
Judicial settlement conferences have
become commonplace, and private
sources of dispute resolution services
proliferate. As the functioning of the
judicial system becomes increasingly
dependent on alternative forms of dis-
pute resolution, the details of how
these processes work becomes increas-
ingly important and controversial.

There has been significant debate
over the extent to which third parties
should implicitly or explicitly evalu-
ate the parties’ cases. On one hand,
do mediators associated with court-
connected ADR programs exert too
much influence on party decision
making, allegedly putting goals of
easing overburdened dockets over
the self-determination of parties?
Likewise, do settlement conferences
guided by judges from their obvious
position of authority undermine
party autonomy in deciding whether

to settler On the other hand, is it
possible that in some cases self-deter-
mination may be impossible without
third-party  evaluation?  Until
recently, there has been a dearth of
empirical research addressing these
questions.

By examining mediation triads
under experimental control, two
new studies’ provide some insight
into how parties value information
from third parties and integrate that
information into their settlement
decisions.

Estimating value

Not surprisingly to those who have
dealt with the often extreme posi-
tions maintained by disputants, the
studies show a pervasive inability to
accurately evaluate the value of a
case that may proceed to trial. As a
threshold matter, it follows that typi-
cal disputants would benefit from
having access to more accurate infor-
mation; whether that information
was provided by a judge in a settle-
ment conference, a mediator with
substantive experience, or the advice
of their own attorney.

Nonetheless, the studies show a
robust tendency to undervalue new
information that may be garnered
from participation in a third-party-
guided process. Such findings have
significant public policy implications
that inform both the design of settle-
ment conferences and judicial expec-

Volume 87, Number 3 November-December 2003 JUDICATURE

tations regarding meaningful partici-
pation in mandatory ADR programs
of various types.

Furthermore, once the parties
have made the decision to engage in
a third-party process, or have capitu-
lated to required participation in a
court-connected program, the stud-
ies demonstrate that information
provided by these processes is poorly
utilized. Parties are significantly
anchored by their initial subjective
expectations of case outcome and
are unwilling to modify these expec-
tations, even in the face of reliable
information to the contrary.

Framing

Perhaps the most valuable insight,
particularly from a pragmatic point
of view, is revealed by examining the
effects discussed above separately for
plaintiffs and defendants. There is
vast experimental evidence that the
manner in which an uncertain deci-
sion is construed or framed, either as
a possible gain or a possible loss, will
influence the decision maker’s pref-
erence for risk. In the context of a
two-party dispute, the studies con-
firm that parties demonstrate pre-
dictable differences in preference
for risk, possibly due to the circum-
stance that virtually any settlement
outcome is viewed as a loss for defen-
dants and a gain for plaintiffs.

1. See Gregory Todd Jones & Douglas H. Yarn,
Evaluative Dispute Resolution Under Uncertainty: An
Empirical Look at Bayes’ Theorem and the Expected
Value of Perfect Information, J. OF DIsp. RESOL. (forth-
coming 2003); Gregory Todd Jones, Douglas H.
Yarn & Reidar Hagtvedt, “Evaluative Dispute Res-
olution Under, Uncertainty: Framing, Confirma-
tory Evidence Bias, and the Expected Value of
Imperfect Information” (2003) (unpublished
working paper, available from authors).

147



As a result defendants place a
higher value on third-party informa-
tion that may inform their uncertain
decision making. In fact, when spe-
cific third-party information was
offered to both parties, defendants
tended to overvalue the information
whereas plaintiffs tended to more
reactively devalue the same informa-
tion. Subsequently, defendants came
very close to the normative bench-
mark utilization of the new informa-
tion, while plaintiffs dramatically
failed to integrate the new informa-
tion at rational levels.

Observations and questions

Obviously in the great majority of
disputes, parties do modify their
expectations and demands enough
to reach settlement; however, by
revealing that parties undervalue
information, these studies indicate
they are unwilling generally to incur

the costs associated with third-party
assisted negotiation, even when that
process may offer information valu-
able to settlement decision making.
Furthermore, once engaged in such
a process, the parties tend to signifi-
cantly underutilize the evaluative
information made available, and
treat the information in systemati-
cally different ways depending on
whether the party is a defendant ora
plaintiff.

Among the many interesting
questions raised by these results is
the effect on ethical obligations of
third-party interveners. At first
glance, knowledge of the fact that
the different parties will process
third-party information in very dif-
ferent ways, because they come to
the process with such biases, seems
to counsel against the use of evalua-
tive styles of intervention. Further
reflection, however, brings to mind

the possibility that often the only
hope for resolving disputes short of
adjudication may be the efforts of
third parties, informed by the
results of empirical studies like
those considered here, to facilitate
unbiased analysis of risk. In this
sense, third-party evaluation may be
necessary to preserve self-determi-
nation. 7%

GREGORY TODD JONES

is Senior Research Fellow at the
Consortium on Negotiation and
Conflict Resolution at the Georgia
State University College of Law.
(lawgtj@langate.gsu.edu)

DOUGLAS H. YARN

is Executive Director of the
Consortium on Negotiation and
Conflict Resolution and Professor of
Law at the Georgia State University
College of Law.

| Viewpoint

(continued from page 99)

There is no free pass allowed if the
system is trying, or the process seems
neutral on its face, if the result is sys-
tematic bias.

Courts can and should be diligent
in insisting every citizen called to
serve does so, as Allegheny County
now promises to be. And states
should ensure that every citizen
called to serve can do so without
serious economic hardship, which
Pennsylvania has not yet done. But
courts also must make an effort to
explain to those groups which are
disenfranchised from the system just
why they are needed. Judge William
Murray Jr. of the San Joachin, Cali-
fornia, Superior Court, is a pioneer
in this regard. His court trains a
dozen minority liaisons each year in
a 17-week course on the justice sys-
tem. Those liaisons then spread
awareness in their own communities.

Courts should monitor the race of
their jurors. And if problems persist,

the courts should do what is neces-
sary to correct them, even if it means
a sort of affirmative action in jury
selection. In today’s climate such a
suggestion is certain to raise objec-
tions. Critics say it means abandon-
ing the so-called randomness that is
taken to be a bedrock principle of
the trial system. But if the juror selec-
tion process is ideally supposed to be
random, it is only to serve a much
higher ideal, one we should not lose
sight of. And that is nothing less than
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democracy itself.

Each juror, in addition to the case
before him or her, serves a second
purpose. It is to reaffirm to the
accused, as well as to himself or her-
self and to society as a whole, that we
the people are the government, and
that we the people, all of us, each of
us, hold the destiny of this nation in
our hands. %

“A jury of peers?”is available at
www.pittsburghlive.com/x/search/s_82236.html.
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(Thomas, continued from page 144)

two concepts both entail countering
an interest group attack ad in a pub-
lic forum.

The above reforms are designed
to either depoliticize judicial elec-
tions or to allow judicial candidates
to meet interest groups with equal
rhetorical force in the campaign
while also seeking to promote civil
and informative campaign discourse

that balances judicial independence
with political accountability. The
reforms reflect a new model of judi-
cial politics that takes into account
the dramatic changes over the past
20 years in state judicial elections. In
designing their models of reform,
states should focus on guiding the
statements candidates can make and
activities that should be appropriate
in light of the realities of the twenty-
first century judicial campaign. %
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(continued from page 96)

general standards and to sanction
judges who fail to do so. Neither the
judge who falsely claimed to be a
Vietnam veteran nor the judge who
had an affair with a fugitive (and
then married him following his cap-

ture and conviction) can reasonably
claim unfair surprise that their con-
duct was considered unethical, nor
can the application of Canons 1 and
2A to their conduct by their state’s
conduct commission and supreme
court be considered capricious or
subjective.

The general rules in Canons 1 and
2A remind judges to think carefully
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about what they say and do and to
consider the perspective of someone
in the general public who does not
know them well. That is not bad
advice for everyone, and it is a criti-
cal factor in maintaining public con-
fidence in an individual judge, and
the judiciary in general. #%

www.ajs.org JUDICATURE 149



2003-2004 Board of Directors

Executive Committee

President

Larry Hammond
Osborn Maledon, PA
Phoenix, Arizona

Other Members

Honorable William W. Baker
Washington Court of Appeals
Seattle, Washington

Honorable Richard B. Teitelman
Missouri Supreme Court
Jefferson City, Missouri

Honorable john R. Tunheim
U.S. District Court, District of Minnesota
Minneapolis, Minnesota

Chair of the Board

Professor Dawn Clark Netsch
Northwestern University Law School
Chicago, lliinois

Professor Charles D. Cole
Cumberland School of Law
Birmingham, Alabama
Treasurer

Vice Chair of the Board
Neal R. Sonnett

Neal Sonnett, PA

Miami, Florida

Vice Presidents

Ruth Orrick

Senior Vice President,
Corporate Communications

Thomson West

St. Paul, Minnesota

George W. Madison

Executive Vice President
and General Counsel

TIAA-CREF

New York, New York

Secretary

Carole Wagner Vallianos

Law Offices of Carole Wagner Vallianos
Manhattan Beach, California

Honorable Gordon L. Doerfer
Massachusetts Appeals Court
Boston, Massachusetts

Honorable Dana Fabe
Alaska Supreme Court
Anchorage, Alaska

Thomas V. Girardi
Girardi & Keese
Los Angeles, California

Other Members of the Board

Honorable Marc T. Amy
Louisiana Court of Appeal,
Third Circuit

Abbeville, Louisiana

Dean Nina Appel
Loyola University, Chicago
Chicago, liinois

Kathleen Landin Arberg
Public Information Officer
U.S. Supreme Court
Washington, D.C.

Mercedes M. Bauermeister
Administrative Director of the Courts
San juan, Puerto Rico

Dean Martin Belsky
University of Tulsa College of Law
Tulsa, Oklahoma

Raymond M. Brown
Brown & Brown PC
Newark, New Jersey

Professor Stephen B. Burbank
University of Pennsylvania

Law School

Philadelphia, Pennsylvania

Dean Donald L. Burnett, Jr.
University of Idaho College of Law
Boise, idaho

jack L. Campbell
Shughart, Thomson & Kilroy, PC
Kansas City, Missouri

Momi Cazimero
Honolulu, Hawaii

Honorable Avern L. Cohn
U.S. District Court, Eastern
District of Michigan

Detroit, Michigan

Jon B. Comstock

Senior Corporate Litigation Counsel
Wal-Mart Stores, Inc.

Bentonville, Arkansas

Charles D. Connor

Senior Vice President
Communications and Marketing
American Red Cross
Washington, D.C.

Diane Cowdrey

Director of Education
Administrative Offices of the Courts
Salt Lake City, Utah

Robert P. Cummins
Cummins & Cronin, LLC
Chicago, lliinois

Clive Cummis

Sills, Cummis, Radin, Tischman,
Epstein & Gross, PA

Newark, New Jersey

David Denecke
Harrang, Long, Gary & Rudnick, PC
Portland, Oregon

Professor Viet Dinh
Georgetown University Law Center
Washington, D.C.

Mitchell F. Dolin
Covington & Burling
Washington, D.C.

Honorable Gregory }. Donat
Tippecanoce Superior Court No. 4
Lafayette, indiana

Honorable Henry duPont Ridgely
Superior Court of Delaware
Dover, Delaware

Richard Dysart
Actor
Santa Monica, California

Honorable Susan A. Ehrlich
Arizona Court of Appeals,
Division One

Phoenix, Arizona

Professor Lee Epstein
Department of Political Science
Washington University

St. Louis, Missouri

James R. Erwin
Pierce Atwood
Portland, Maine

Mary Ellen Page Farr
Abernethy House
Portland, Oregon

Honorable Thomas G. Fitch
Seventh Judicial District

of New Mexico

Socorro, New Mexico

William P. Frank

Skadden, Arps, Slate,
Meagher & Flom, LLP
New York, New York

Professor Barry Friedman
NYU School of Law
New York, New York

William M. Gage
Butler, Snow, O'Mara,
Stevens & Cannada
Jackson, Mississippi

Steven G. Gallagher
Arlington, Virginia

John D. Goodman
Goodman and Wallace, LLP
Edwards, Colorado

Harry S. Hardin, Il
Jones, Walker, Waechter et al
New Orleans, Louisiana

Steven . Harman
Buxbaum, Dix, Daue & Harman
Billings, Montana

Honorable Barbara Harris
Atlanta Municipal Court
Atlanta, Georgia

Dennis Courtland Hayes
General Counsel

NAACP

Baltimore, Maryland

Dean Lawrence K. Hellman
Oklahoma City University
School of Law

Oklahoma City, Oklahoma

Honorable john V. Hendry
Nebraska Supreme Court
Lincoln, Nebraska

R. William Ide, il

McKeanna, Long and Aldridge, LLP

Atlanta, Georgia

Honorable Jack B. Jacobs
Supreme Court of Delaware
Wilmington, Delaware

William D. Johnston
Young, Conaway, Stargatt
& Taylor, LLP
Wilmington, Delaware

Honorable Denise R. johnson
Vermont Supreme Court
Montpelier, Vermont



john L. Hill, }r.
Locke, Liddell & Sapp, LLP
Houston, Texas

Dean James L. Huffman
Lewis & Clark Law School
Portland, Oregon

Bert T. Kobayashi, Jr.
Kobayashi, Sugita & Goda
Honolulu, Hawaii

Tony L. Richardson
Kirkland & Ellis
Los Angeles, California

Young Lawyer Members
Alexander A. Reinert

Koob & Magoolaghan

New York, New York

Monica J. Washington Rothbaum
Piper Rudnick
Baltimore, Maryland

Immediate Past President
Deirdre O’Meara Smith
Clerk of Court (Ret.)

Missouri Court of Appeals
Dataw Island, South Carolina

Immediate Past Chair
Hon. Miriam Shearing
Nevada Supreme Court
Carson City, Nevada

Executive Vice President
and Director

Allan D. Sobel

Des Moines, lowa

Honorary Board

Past Presidents

Arlin M. Adams
Robert S. Banks

E.N. Carpenter ||

L. Stanley Chauvin Jr.
Talbot D’Alemberte
Ed Hendricks
Honorable Elmo B. Hunter
Robert M. Kaufman
Professor A. Leo Levin
Robert MacCrate
Lawrence S. Okinaga

Past Chairs of the Board

Honorable judith C. Chirlin

Honorable Henry E. Frye

Honorable EImo B. Hunter

John C. McNulty

Honorable Diana E. Murphy

Honorable Dorothy W.
Nelson

Karl F. Nygren

Professor Victor G.
Rosenbium

Paul H. Titus

jerrol M. Tostrud

Honorable Robert F. Utter

Richard Katcher
Wachtell, Lipton, Rosen & Katz
New York, New York

Honorable Irene M. Keeley
U.S. District Court, Northern
District of West Virginia
Clarksburg, West Virginia

Honorable Damon }. Keith
U.S. Court of Appeals, Sixth Circuit
Detroit, Michigan

Professor Nancy |. King
Vanderbilt University Law School
Nashville, Tennessee

Honorable John K. Konenkamp
Supreme Court of South Dakota
Rapid City, South Dakota

Honorable Elizabeth B. Lacy
Supreme Court of Virginia
Richmond, Virginia

Peter Lantka

Judicial Clerk

U.S. District Court, Northern
District of Indiana

South Bend, Indiana

Felix Leatherwood
Deputy Attorney General
Los Angeles, California

Honorable Margaret M.
McKeown

U.S. Court of Appeals, Ninth Circuit

San Diego, California

Honorable Florence Murray
Rhode Island Supreme Court (Ret)
Newport, Rhode island

joseph A. Myers
National Indian Justice Center
Santa Rosa, California

Honorable William A. Neumann
Supreme Court of North Dakota
Bismarck, North Dakota

Honorable Cara Lee Neville
Fourth judicial District
Minneapolis, Minnesota

Honorable Jon O. Newman
U.S. Court of Appeals, Second Circuit
Hartford, Connecticut

Honorable Hunter H. Patrick
Wyoming District Court, 5th Judicial
District

Cody, Wyoming

William G. Paul
Crowe & Dunlevy
Oklahoma City, Oklahoma

Honorable Thomas R. Phillips
Texas Supreme Court
Austin, Texas

Lloyd Pilchen

Jeffer, Mangels, Butler
& Marmaro, LLP

Los Angeles, California

Paul J. Polking

Executive Vice President

and General Counsel

Bank of America Corporation
Chariotte, North Carolina

H. Eustis Reily
New Orleans, Louisiana

Ronald N. Ricketts
Gable & Gotwals
Tulsa, Oklahoma

Honorable Paul W. Riffel

lowa District Court, Second judicial
District

Waverly, lowa

Honorable Frederic B. Rodgers
Gilpin Combined Courts
Golden, Colorado

Fern Schair

Senior Vice President

American Arbitration Association
New York, New York

Philip Schneider

Vice Chairman

The Lyle Anderson Company
Scottsdale, Arizona

Gerald Sekiya
Cronin, Fried, Sekiya,
Kekina & Fairbanks
Honolulu, Hawaii

J. Michael Shepard
The Bank of New York
New York, New York

Cathy Silak
Hawley, Troxell, Ennis & Hawley, LLP
Boise, Idaho

William K. Slate, I

President and CEQ

American Arbitration Association
New York, New York

Professor Donald R. Songer
Department of Government
University of South Carolina
Columbia, South Carolina

Percy Squire
Percy Squire Co., LLC
Columbus, Ohio

Potter Stewart, |r.
Potter Stewart, Jr. Law Offices, PC
Brattleboro, Vermont

john A. Stookey
Osborn Maledon, PA
Phoenix, Arizona

Honorable Peter D. Webster
Florida First District Court of Appeal
Tallahassee, Florida

Honorable Susan Webber Wright
U.S. District Court, Eastern

District of Arkansas

Little Rock, Arkansas

Honorable James A. Wynn, |r.
North Carolina Court of Appeals
Raleigh, North Carolina

Gerald H. Yamada
O‘Connor & Hannan, LLP
Washington, DC

Dennison Young, jr.
Giuliani Partners
New York, New York

jia Zhao
Baker & McKenzie
Chicago, lilinois



The American Judicature Society has created the
Opperman Award in honor of Dwight D. Opperman,
former chairman and CEO of West Publishing
Company. It will be presented annually to a state trial
or appellate judge who has had a career of
distinguished service.

The award will be symbolized by an object of beauty
and dignity, and, if consistent with the legal and
ethical requirements applicable to the honoree, be
accompanied by a $5000 honorarium.

To qualify, a nominee must sit on and have at
least ten years of judicial service on a trial and/or
appellate court of general civil and/or criminal
jurisdiction from one of the 50 states, the
District of Columbia, or Puerto Rico.

Entries must be postmarked
by February 29, 2004.

~ For information on entry requirements,
| visit www.ajs.org/awards
or contact Beth Tigges, 515-271-2283.

psisenbay eoinies abueyd

}HE0S VI ‘seuioiy seg

ey AusIenun 0022

ALIID0S FHNLYIIAN- NVOIHINY






Akerman, Senterrfitt
& Eidson, PA

Miami, Florida

Brooks, Pierce, McLendon,
Humphrey & leonard, LLP
Greensboro, North Carolina
Bodman, Longley

& Dahling LLP

Detroit, Michigan

Brown & Bain, PA
Phoenix, Arizona

Buchalter Nemer Fields
& Younger

Los Angeles, California

Carlsmith Ball LLP

Honolulu, Hawaii

Davis Polk & Wardweli
New York, New York

Davis Wright Tremaine LLP
Seattle, Washington

Gresham, Savage, Nolan
& Tilden LLP

San Bernadino, California

Heyl Royster Voelker & Allen

Peoria, lilinois

Hogan Dubose
& Townsend, LLP

Houston, Texas

Holland & Knight LLP

Miami, Florida

Gregory P. joseph
Law Offices LLC
New York, New York

ANNUAL MEMBERSHIP LEVELS

Regular $75; Judge $60; Full-time professor $60; Age 35 or less $35; Retiree $30;

jones, Walker, Waechter,
Poitevent, Carrere
& Denegre LLP

New Orleans, Louisiana

Kobayashi, Sugita & Goda

Honolulu, Hawaii

Linowes and Blocher LLP
Silver Spring, Maryland

McDermott, Will & Emery

Los Angeles, California

McGinnis, Lochridge
& Kilgore, LLP

Austin, Texas

Miles, Sears & Eanni
Fresno, California

Osborn Maledon PA

Phoenix, Arizona

Jeffrey Samel & Partners
New York, New York
Shughart Thomson
& Kilroy

Kansas City, Missouri
Sidley Austin Brown
& Wood

Chicago, lllinois
Skadden, Arps, Slate,
Meagher & Flom LLP
Washington, D.C.

Sullivan & Cromwell
New York, New York

Thompson & Knight LLP

Dallas, Texas

Vinson & Elkins LLP

Houston, Texas

White & Case, LLP

Miami, Florida

Student $20; Sustaining $200; Leadership $400; Presidents $800;

Founders $1,500; Life $5,000.

American judicature Society

The Opperman Center at Drake University

2700 University Avenue
Des Moines, lowa 50311
(515) 271-2281
WwWw.ajs.org

American
Judicature Society

The American judicature
"2\ Society promotes the effec-
tive administration of justice
at all levels. To this end, AJS
publishes this journal and
other literature, conducts and disseminates
empirical research, produces educational
programs, and maintains an information
service. AJS also operates the Elmo B. Hunter
Citizens Center for judicial Selection, the
National jury Center, the Center for Judicial
Independence, and the Center for Judicial
Ethics. A]S membership is open to anyone
who supports the improvement of the
nation’s courts.

Judicature is a forum for fact and opinion
relating to all aspects of the administration of
justice and its improvement. Readers are
invited to submit articles, news, and letters
for publication. Judicature, a refereed journal,
notifies authors of its decisions within 45 days
and publishes most accepted articles within
six months. Three copies of articles submitted
for publication consideration are required.

Judicature is indexed in Index to Legal
Periodicals, Current Law Index, Legal Resource
Index, Criminal Justice Periodical Index, and
PAIS Bulletin and is available on-line on the
WESTLAW® service. §1

EXECUTIVE VICE PRESIDENT AND DIRECTOR
Allan D. Sobel (asobel@ajs.org)

JUDICATURE STAFF
EDITOR David Richert (drichert@ajs.org)
DESIGN Mary-Ann Lupa
PRODUCTION Patricia Frey

AJS STAFF
COMMUNICATIONS AND PUBLICATIONS ASSOCIATE
Dawn Buzynski
CONSULTANT TO THE ELMO B. HUNTER
CITIZENS CENTER FOR JUDICIAL SELECTION
Rachel Caufield
DIRECTOR, CENTER FOR JUDICIAL ETHICS Cynthia Gray
BOOKKEEPER AND MEMBERSHIP COORDINATOR
Laury Lieurance
DIRECTOR, AJS NATIONAL JURY CENTER David McCord
ADMINISTRATIVE ASSISTANT Stacey Nay
DEVELOPMENT CONSULTANT Richard Perrault
DIRECTOR OF PUBLICATIONS David Richert
PROGRAMMING ASSGCIATE Tracy Rosenberg
SENIOR PROGRAM ASSOCIATE Kathieen Sampson
ASSISTANT TO THE EXECUTIVE DIRECTOR Beth Tigges

INTERN Catherine Sparks



	Georgia State University College of Law
	Reading Room
	11-1-2003

	New Studies Provide Insight into How Disputants Value Case Evaluation by Third Parties
	Gregory Todd Jones
	Douglas H. Yarn
	Recommended Citation


	tmp.1478102534.pdf.wLQJ7

