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Hines: COMMERCE AND TRADE Fair Business Practices Act: Revise Provisions

COMMERCE AND TRADE

Fair Business Practices Act: Revise Provisions Relating to
Administrative Actions

CoDE SECTIONS: 0.C.G.A. §§ 10-1-397, -398 (amended), 10-
1-398.1 (new), 10-1-403 to
-405 (amended)

B NUMBER: HB 1405
Act NUMBER: 1416
SUMMARY: The Act extensively revises provisions re-

lating to actions by the administrator of
the Fair Business Practices Act of 1975.
The Act permits the administrator to issue
cease and desist orders and to impose civil
penalties. The Act provides additional
court-imposed remedies, including restitu-
tion to injured consumers.

ErrECTIVE DATE: July 1, 1988

History

The purpose of Georgia’s Fair Business Practices Act of 1975 (FBPA) is
to protect consumers and legitimate businesses from unfair and deceptive
practices in the conduct of trade and commerce.! The General Assembly,
consistent with this purpose, intended that such practices be “swiftly
stopped.” Several provisions of the original FBPA, however, included
procedural devices which permitted violators to engage in delay tactics.?

1. 0.C.G.A. § 10-1-391(a) (1982). The Code section provides:
The purpose of this part shall be to protect consumers and legitimate
business enterprises from unfair or deceptive practices in the conduct of
any trade or commerce in part or wholly in the state. It is the intent of the
General Assembly that such practices be swiftly stopped, and this part
shall be liberally construed and applied to promote its underlying pur-
poses and policies.
See also Zeeman v, Black, 156 Ga. App. 82, 82, 273 S.E.2d 910, 913 (1980) (“[Tlhe
stated intent of the FBPA is to protect the public from acts and practices which are
injurious to consumers . . ..”) (emphasis added); State v. Meredith Chevrolet, 145 Ga.
App. 8§, 11, 244 S.E.2d 15, 18 (1978) (“The legislature has evidenced a clear intent to
limit the scope of the Act to the consumer market.”), aff'd, 242 Ga. 294, 249 S.E.2d 87
(1978).
2. 0.C.G.A. § 10-1-391(a) (1982).
3. Interview with Jim Hurt, Legislative Liaison, Georgia Governor’s Office of Con-
sumer Affairs, in Atlanta (Apr. 5, 1988) [hereinafter Hurt Interview]. See, e.g., 1975
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Moreover, a certain amount of institutional delay was inherent in the
FBPA.* For example, only the courts were authorized to restrain or enjoin
deceptive practices or to impose civil penalties.® The administrator of the
Governor’s Office of Consumer Affairs was required to bring an action in
the name of the state by filing a civil suit before any sanctions could be
imposed.®

During periods of delay, violators could cause further harm to consum-
ers by disposing of funds and assets or by leaving the jurisdiction. The
professional con artist, aware of delays inherent in the system, was able to
engage in flagrantly deceptive practices, quickly raid Georgia’s consum-
ers, and then leave the state before the administrator’s complaint was
filed.”

HB 1405 represented the culmination of a long-term effort by the ad-
ministrator and his staff to prevent further injury to consumers and busi-
nesses of the state caused by deceptive practices and exacerbated by ad-
ministrative delay.® The Code sections added or amended by the Act give
the administrator greater discretion to exercise more power so that unfair
and deceptive practices may be swiftly stopped.? HB 1405 passed as in-
troduced and encountered very little opposition in either house.'

HB 1405

Section 1 of the Act amends Code section 10-1-397(a), concerning ac-
tions taken by the administrator for injunctions. Prior to the Act, unfair
and deceptive practices could be restrained or enjoined only by a court.™
The administrator, if he had “reason to believe” that any person was en-
gaging in or about to engage in unfair and deceptive practices, was re-
quired to file a civil complaint in the name of the state.!* The amendment

Ga. Laws 376 (formerly found at O.C.G.A. § 10-1-403(c) (1982)) (allowing a violator to
file a complaint with the administrator in an effort to modify or set aside an investiga-
tive demand, halting the time limit within which the violator must comply with the
demand).

4. Hurt Interview, supra note 3.

5. 1975 Ga. Laws 376.

6. Id.

7. Hurt Interview, supra note 3.

8. Telephone interview with Representative Calvin Smyre, House District No. 92
(Apr. 27, 1988).

9, The administrator intends to employ carefully and judiciously these new powers
to further the purposes of the FBPA. Interview with Barry Reid, Administrator, Gov-
ernor’s Office of Consumer Affairs, in Atlanta (Apr. 5, 1988). See also 0.C.G.A. §§ 10-
1-397 to -398.1, 10-1-403 to -405 (Supp. 1988).

10. Hurt Interview, supra note 3. See Final Composite Status Sheet, Mar. 7, 1988.
The Senate passed the bill by a vote of 45-0. The House vote count was unavailable as
it was taken by a show of hands; however, it was reported in the House of Representa-
tives Weekly Legislative Report, Feb. 5, 1988, to be 124-2.

11. 1975 Ga. Laws 376.

12. Id.
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allows the administrator, subject to the notice and opportunity to be
heard requirements of the Act,’® to issue a cease and desist order or to
exact a civil penalty from the willful violator whenever “it may appear”
that any person is engaging in or about to engage in unfair and deceptive
practices.™
Code section 10-1-397(a) is further amended by changing the provisions
relating to relief that may be granted by the court. Prior to the Act, the
court could appoint a receiver, auditor, or conservator for a defendant or
a defendant’s assets only “whenever the Administrator . . . prevailed” on
the merits and could show that the “defendant . . . engaged in a pattern
of willful violations of this Act which . . . resulted in substantial actual
damage” to Georgia citizens or that the defendant was outside the state
and was actually removing or disposing of his property or was attempting
- to conceal himself or his property.’® The language of the provision some-
times resulted in “too little too late.”'® The Act now provides that a re-
ceiver, auditor, or conservator may be appointed “upon a showing by the
administrator” that a person has violated or is about to violate the
FBPA.'” The administrator now has the means to prevent violators from
removing or disposing of assets or funds at a time when such action is
most likely to occur, that is, when the violator first has notice that legal
action is contemplated.'®
Under the Act, the court also may order that restitution be made to
injured consumers.’® Under prior law, the administrator was not prohib-
ited from requesting restitution; however, such a request was perceived as
presenting equal protection problems.?® To request and receive restitu-
tion, the administrator was required to name individual consumers to the
suit.?! The named consumers would benefit by having the power of the
state on their side.?* By permitting the court discretion to grant an order
for restitution, the Act attempts to resolve this perceived equal protection
problem.?s
The Act increases the maximum civil penalty for violations of the

13. 0.C.G.A. §§ 10-1-397(a)(1), 10-1-398 (Supp. 1988).

14. 0.C.G.A. § 10-1-397(a)(1)(A), (B) (Supp. 1988). The amendments to this section
were based in part on language from O.C.G.A. § 10-5-13 of the Georgia Securities Act
of 1973 relating to stop orders and injunctions. The phrase “whenever the administra-
tor has reason to believe” was replaced with “whenever it may appear to the adminis-
trator” primarily because it is a less difficult evidentiary threshold to meet. Hurt In-
terview, supra note 3. See 0.C.G.A. § 10-5-13(a) (Supp. 1988).

15. 1975 Ga. Laws 376, 385 (emphasis added).

16, Hurt Interview, supra note 3.

17. 0.C.G.A. § 10-1-397(a)(2)(E) (Supp. 1988) (emphasis added).

18. Hurt Interview, supra note 3.

19. 0.C.G.A. § 10-1-397(a)(2)(D) (Supp. 1988).

20, Hurt Interview, supra note 3.

21. 1975 Ga. Laws 376 (formerly found at O.C.G.A. § 10-1-398 (1982)).

22. Hurt Interview, supra note 3.

23. Id.
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FBPA from $2000 to $5000 per violation.** The increase in the maximum
penalty is intended to deter those who would otherwise consider the pen-
alties for violations to be part of “the cost of doing business.”*® The Act
also provides for declaratory judgments®® and other equitable relief in the
discretion of the court.*”

Section 1 of the Act also amends O.C.G.A. § 10-1-397(b), relating to
notice of proceedings and assurances of voluntary compliance.*® Before
the administrator may initiate any proceeding, he must give notice that
proceedings are contemplated and allow a reasonable opportunity for the
execution of an assurance of voluntary compliance.*® Prior to the Act,
these provisions could be waived only if the administrator determined
that the violator planned to leave the state, to remove his property from
the state, or to conceal himself or his property.®® The Act also provides
that when “there is immediate danger of harm to the citizens of this state
or of another state” the administrator may forego the notice and volun-
tary compliance provisions.®! Since the administrator’s actions must be in
the public interest,3* there has been some question as to the propriety of
the waiver when the harm is to citizens of another state.’® However, it is
arguably in the public interest to prevent Georgia from becoming a haven
for those who maintain a base of operations within Georgia in order to
engage in unfair and deceptive practices aimed at out-of-state consumers;
the new provisions are specifically applicable for the protection of out-of-
state consumers.®

Section 2 of the Act amends Code section 10-1-398, concerning actions
taken by the administrator for damages, by replacing the existing section
with a new section containing provisions relating to temporary stays of
cease and desist orders, notice of opportunity for a hearing regarding ad-
ministrative orders, and procedures for conducting the hearings.’*

The Act provides that any person receiving a cease and desist order
from the administrator be permitted a temporary stay of the order if,
after petition to the court and notice to the administrator, he can demon-
strate to the court that the order “will unlawfully cause him irreparable

24. 0.C.G.A. § 10-1-397(a)(2)(B) (Supp. 1988).

25. Telephone interview with Senator Roy Barnes, Senate District No. 33 (Apr. 27,
1988).

26. 0.C.G.A. § 10-1-397(a)(2)(C) (Supp. 1988).

27. 0.C.G.A. § 10-1-397(a)(2)}(F) (Supp. 1988).

28. 0.C.G.A. § 10-1-397(b) (Supp. 1988). See 0.C.G.A. § 10-1-402 (1982) for provi-
sions regarding assurances of voluntary compliance.

29, 0.C.G.A. § 10-1-397(b) (Supp. 1988).

30. 1975 Ga. Laws 376.

31. 0.C.G.A. § 10-1-397(b) (Supp. 1988).

32. 0.C.G.A. § 10-1-397(a) (Supp. 1988).

33. Hurt Interview, supra note 3.

34, Id.

35. 0.C.G.A. § 10-1-398 (Supp. 1988).
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harm.”*® The stay may not exceed thirty days.?” During the stay, the
court will determine whether an interlocutory stay is necessary pending
final judicial action.®®

The Act requires the administrator to notify those receiving adminis-
trative orders of the opportunity for a hearing.*® Prompt notice must be
made by certified or registered mail or by personal service.*® Notice must
also contain certain prescribed information.* Upon request, a hearing will
be provided if the request is made within ten days after receipt of no-
tice.*? If such a request is made, the date, time, and place for the hearing
must be set promptly and the person must be notified promptly.*® The
hearing must occur within fifteen days of the request, but not earlier than
five days after the request, unless the parties agree otherwise.**

The administrator or an appointed referee will conduct the hearing if
one is held.®® The administrator or referee has authority over the pro-
ceeding consistent with that of other agencies or agency representatives
governed by the Georgia Administrative Procedure Act.*®* Records will be
kept and transcripts made available.®” In addition, the administrator
must enfer a written order consistent with the findings made at the
hearing.4®

36. 0.C.G.A. § 10-1-398(a) (Supp. 1988).

37. Id.

38. Id.

39. 0.C.G:.A. § 10-1-398(b) (Supp. 1988).

40. Id.

41, Id. Notice shall state:

(1) The order which has issued and which is proposed to be issued;

{(2) The ground for issuing such order and proposed order;

{3) That the person to whom such notice is sent will be afforded a hear-
ing upon request if such request is made within ten days after receipt of
the notice; and

(4) That the person to whom such notice is sent may obtain a tempo-
rary stay of the order upon a showing of irreparable harm in any superior
court of competent jurisdiction.

Id,

42. 0.C.G.A. § 10-1-398(b)(3) (Supp. 1988).

43. 0.C.G.A. § 10-1-398(c) (Supp. 1988).

44, Id.

45, 0.C.G.A. § 10-1-398(d) (Supp. 1988). The language in this section is derived
from the Georgia Securities Act, 0.C.G.A. § 10-5-16(f) (1982), and from the Adminis-
trative Procedure Act, O.C.G.A. § 50-13-13(5) (1986). Hurt Interview, supra note 3.

46. 0.C.G.A. § 10-1-398(e), (f) (Supp. 1988). The language in subsection (e) is de-
rived from the Georgia Securities Act, 0.C.G.A. § 10-5-16(d) (1982), and from the Ad-
ministrative Procedure Act, 0.C.G.A. § 50-13-13(a){(6) (1986); the language in subsec-
tion (f) is derived from the Administrative Procedure Act, 0.C.G.A. § 50-13-13(7)
(1986). Hurt Interview, supra note 3.

47. 0.C.G.A. § 10-1-398(g) (Supp. 1988). The language in this section is derived
from the Administrative Procedure Act, O.C.G.A. § 50-13-13(8) (1986). Hurt Interview,
supra note 3.

48. 0.C.G.A. § 10-1-398(i) (Supp. 1988).
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Section 3 of the Act adds a new Code section, designated as O.C.G.A. §
10-1-398.1, concerning the appellate procedure for administrative or-
ders.*® An appeal may be taken from any administrative order if the order
adversely affects the appellant.”® Within twenty days of the entry of the
order, the appellant must give notice of the appeal to the administrator.**
The notice must include the contested order and the grounds for
reversal.®®

The court is authorized to affirm or remand cases when the administra-
tor’s decision is based on a question of fact; however, the court may not
“substitute its judgment for that of the administrator as to the weight of
the evidence” on such questions.®® Reversal or modification of the admin-
istrator’s decision is permitted only when substantial rights of the appel-
lant have been prejudiced® due to the violation of any of six specific
provisions.®®

Section 4 of the Act amends Code section 10-1-403, concerning investi-
gative demands for evidence.®® The Act deletes the subsection which au-
thorized the recipient of an investigative demand to file a complaint for
an order modifying or setting aside the demand.5” Under prior law, when
the complaint was filed, the time required for compliance with the inves-

49, 0.C.G.A. § 10-1-398.1 (Supp. 1988).

50. 0.C.G.A. § 10-1-398.1(a) (Supp. 1988). The language in this section is derived
from the Administrative Procedure Act, 0.C.G.A. § 50-13-17(a), (b) (1986). Hurt Inter-
view, supra note 3.

51. 0.C.G.A. § 10-1-398.1(a) (Supp. 1988).

52. 0.C.G.A. § 10-1-398.1(a)(1), (2) (Supp. 1988).

53. 0.C.G.A. § 10-1-398.1(b) (Supp. 1988). The language in this section is derived
from the Administrative Procedure Act, O.C.G.A. § 50-13-19(h) (1986). Hurt Interview,
supra note 3.

54. 0.C.G.A. § 10-1-398.1(b) (Supp. 1988).

55. 0.C.G.A. § 10-1-398.1(b)(1)—(6) (Supp. 1988) provides:

The court may reverse or modify the decision if substantial rights of the
appellant have been prejudiced because the administrative findings, infer-
ences, conclusions or decisions are:

(1) In violation of constitutional or statutory provisions;

(2) In excess of the statutory authority of the administrator;

(3) Made upon unlawful procedure;

(4) Affected by other error of law;

(5) Clearly erroneous in view of the reliable, probative, and substantial
evidence on the whole record; or

(6) Arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of diseretion.

56. 0.C.G.A. § 10-1-403 (Supp. 1988). The investigative demand is the administra-
tor’s main discovery device. An investigative demand, issued with the consent of the
Attorney General, may compel the recipient to produce a report under oath, to provide
documentary evidence, to appear and testify, or all of the above. Id. An investigative
demand may be included in the notice of contemplated legal action. 1975 Op. Att'y
Gen, 173,

57. 1975 Ga. Laws 376 (formerly found at 0.C.G.A. § 10-1-403(c) (1982)).
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tigative demand was suspended.®® The grounds for modification or revo-
cation of the demand were either the failure of the demand to comply
with the FBPA or to protect constitutional or legal rights or privileges of
the recipient.®® The provision was deleted to prevent unnecessary delay.®®

By removing this subsection, investigative demands may no longer be
reviewable as a matter of course®! nor may they be appealable as “orders”
under Code section 10-1-398.1 because they do not result from an admin-
istrative hearing.®? However, Section 5 of the Act, which amended Code
gection 10-1-404 relating to subpoena and hearing powers of the adminis-
trator, provides that upon failure to comply with an investigative demand
or subpoena, and after the administrator has applied to the court for an
order compelling compliance, an objection to the demand or subpoena
may be made.®® The grounds for the complaint remain unchanged and
include any failure of the demand to comply with the FBPA or any con-
stitutional or legal right or privilege of the recipient.®* Requiring that ob-
jections be raised in the context of an administrator’s application for an
order compelling compliance should discourage weak or {frivolous
objections.®®

Section 6 of the Act amends Code section 10-1-405 by deleting the pro-
vision regarding civil penalties imposed by the court.®® Civil penalties now
are addressed elsewhere in the FBPA.%7 All other changes in this section
are technical.®®

M. Hines

58. Id.

59. Id.

60. Hurt Interview, supra note 3.

61. Id.

62. Id.; 0.C.G.A. § 10-1-398.1 (Supp. 1988).

63. 0.C.G.A. § 10-1-404(b) (Supp. 1988).

64. Id.

65. Hurt Interview, supra note 3.

66, 1975 Ga. Laws 376 (formerly found at O.C.G.A. § 10-1-405(b) (1982)).

67. Civil penalties are provided for in O.C.G.A. § 10-1-397(a)(1)(B) and O.C.G.A. §
10-1-397(a)(2)(B) (Supp. 1988).

68. To be consistent throughout the Act, the word “offense” is changed to read “vio-
lation under this part.” Hurt Interview, supra note 3.
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