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VIEWING UNCONSCIONABILITY
THROUGH A MARKET LENS

David Gilo and Ariel Porat*

This Article calls for a move to the third phase in courts' attitudes toward
consumer contracts. In the first phase, consumer contracts were
considered ordinary contracts by courts thus requiring no special
treatment. In the second phase, courts and legislatures became suspicious
of consumer contracts and developed several tools for handling them,
focusing on the characteristics of the parties and the transaction. In this
Article, we suggest that it is time to introduce a third phase: Rather than
examining each consumer contract in isolation, courts need to
acknowledge that consumer contracts are a market-phenomenon which
calls for a market-based approach. Instead of focusing on the
characteristics of the parties and the transaction, courts should inquire
whether there is competition, or potential competition, over contracts in
the supplier’s market. In order to do so, courts should look at the
particular features of the supplier’s market, that we identify, and also on
the potential strategic interaction among competitors. We argue that when
competition over contracts, or the threat of such competition, is
sufficiently strong, consumer contracts should be deemed efficient and
fair, and courts should not strike down clauses incorporated in such
contracts. Interestingly, and counter-intuitively, this conclusion holds even
where consumers are uninformed. We offer workable guidelines for courts
as to how they could implement the market-based approach proposed in
this Article and show how this approach could produce outcomes opposite
to, but more efficient and fair, than the ones conventionally adopted by
courts or offered by legal scholars.

" David Gilo is Associate Professor of Law, Tel Aviv University; Ariel Porat is Alain Poher Professor of
Law, Tel Aviv University and Fischel-Neil Distinguished Visiting Professor of Law, the University of
Chicago Law School. For helpful comments we thank Oren Bar-Gill, Ariel Goldfarb, Melvin Eisenberg,
Jacob Hornik, Jody Kraus, Uriel Procaccia, Avraham Tabbach, Eyal Zamir, Tal Zarsky, and the
participants in the Law and Economics Workshop at Tel Aviv University, the International Conference on
Interdisciplinary Perspectives on Contract Law held at the Hebrew University of Jerusalem in June 2009,
Duke University’s Third Annual Triangle Law and Economic Conference, May 2009, and the Siena
Toronto Tel Aviv Workshop in Law and Economics, June 2009. For their superb research assistance we
thank Roni Schocken and Tzahi Madgar.
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INTRODUCTION

Suppose you buy a computer from a manufacturer of electronic equipment, and after
a few days of use the computer breaks down. Even though you had purchased a warranty
from the seller you find out that it does not cover your losses. The reason is that a clause
in the fine print limits recovery to losses caused by some components of the computer but
not by others. The question of whether to strike down such a clause is generally
determined by courts according to a combination of three considerations, mostly under
the doctrine of unconscionability:* first, the information gap between the supplier and his
consumers, which exists when consumers are not aware of the full value loss the clause
entails;? second, whether the supplier enjoys superior bargaining power; third, the degree
of harshness, or one-sidedness, of the clause.’

Law and economics scholars have argued that only the consideration regarding the
information gap should matter. The reason is that even if a supplier possessed superior
bargaining power, it would not incorporate an inefficient clause into its standard form
contract if consumers were aware of the clause and its full cost to them; the supplier
would always prefer to have an efficient contract. To the extent that the supplier had
superior bargaining power it would use it to raise the price rather than to impose an
inefficient clause.” It is only when consumers are unaware of the clause or of the full cost
it is imposing upon them that the supplier can extract value from consumers by
incorporating inefficient terms into its standard form contracts.’ Therefore, the law and
economics literature concludes that intervention is justified if, and only if, consumers
lack sufficient information.’

Surprisingly, however, the question of how courts should verify whether consumers
are informed remained under-explored in legal writings. As a result, courts conduct a
transaction-specific analysis as to whether there is a gap of information between the
supplier in question and his consumers and reach decisions accordingly. Determining
whether consumers are sufficiently informed in a particular case, or in a particular
market, however, is an extremely formidable task for courts.

! Infra Section I11.A.

2 Infra note 99 and accompanying text.

® Infra note 99 and accompanying text.

* Infra note 101 and accompanying text.

> Infra note 13 and accompanying text.

® Infra note 15 and accompanying text.

" As shown by Alan Schwartz and Louis L. Wilde, Intervening in Markets on the Basis of Imperfect
Information: A Legal and Economic Analysis, 127 U. Pa. L. Rev. 630 (1979), if there are enough
sophisticated consumers who shop and compare the terms of suppliers’ deals, suppliers will be motivated
to offer efficient contracts. See also Alan Schwartz, How Much Irrationality Does the Market Permit? 37 J.
LEGAL STuD. 131 (2008) (showing that when the number of informed consumers is sufficiently large,
suppliers would refrain from including inefficient terms in their contracts). It remains to be asked what a
court should do when it is claimed that a large portion of consumers is uninformed. Our article provides a
tool to deal with such cases.
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This Article offers a new method for courts to consider whether to strike down an
oppressive term. The Article's claim is that instead of trying to explore directly whether
there is a gap of information between the supplier and his consumers, courts should
inquire whether market forces have the potential to close this gap. In particular, we
develop tools according to which courts should determine whether the supplier’s market
encourages competing suppliers, or other parties, to draw consumers' attention to
inefficient or unfair terms in the supplier’s contract.? If the answer is "yes" the contract
should be deemed efficient and fair and courts should not intervene against it; if the
answer is "no", courts should be suspicious of oppressive terms in the contract and apply
the transaction-specific analysis they currently apply to such contracts. Thus, in the
computer example mentioned above, it is very difficult for a court to determine whether
the buyer of the computer, or many of the supplier’s consumers, are sufficiently
informed. Nevertheless, we claim that courts should not intervene if they are convinced
that the computer supplier’s market encourages its competitors, or other parties, to expose
to consumers inefficient or unfair exclusionary clauses in the supplier’s contracts.

The virtue of our proposed market-based method is not only that it circumvents the
prohibitive costs of inquiring whether consumers are informed. It also helps identify
cases where consumers are known or presumed to be uninformed but where nevertheless
court intervention is unwarranted. In particular, if consumers are uninformed, as long as
there is a credible threat that competitors or other parties allude consumers' attention to
suppliers’ inefficient or unfair terms, no supplier would incorporate such terms in its
contract in the first place. Thus, in equilibrium, when the threat of competition over
contracts is credible, contracts should be deemed efficient and fair and any court
intervention is unwarranted. To illustrate, in the computer example above, courts should
not strike down the exclusionary clause if they are convinced that in the relevant
computer market, had the clause been inefficient or unfair, competitors or other parties
would have criticized it, and the supplier would have lost market share.’

® In our terminology, fairness in a contract exists when the bargain is consistent with both parties'
reasonable expectations. According to this terminology, any fair contract is also efficient, since, when both
parties to a contract are informed, the contract is not only fair, but also efficient. Not every efficient
contract is necessarily fair, however. For example, if the contract allocates risks efficiently, and the
consumer values the product more than the product’s marginal cost, the contract is efficient. The same
contract, however, could still be unfair if the supplier reaps most of the contract’s surplus by using
deceptive techniques, thereby frustrating the consumer’s reasonable expectations. See, e.g., W. David
Slawson, Standard Form Contracts and Democratic Control of Lawmaking Power, 84 HARV. L. REv. 529,
531 (1971) ("An unfair form will not deter sales because the seller can easily arrange his sales so that few if
any buyers will read his forms, whatever their terms ...").

° Previous authors have mentioned, in specific contexts, that competition among suppliers could educate
consumers about inefficient terms in consumer contracts. See, e.g., Lee Goldman, My Way and the
Highway: The Law and Economics of Choice of Forum Clauses in Consumer Form Contracts, 86 Nw. U.
L. Rev. 700, 716 (1992) (stating, in the context of choice of forum clauses in consumer contracts, that if a
firm uses inefficient terms with a low price, a rival firm offering efficient terms with a higher price would
want to highlight this fact); Richard A. Epstein, Behavioral Economics: Human Errors and Market
Corrections, 73 U. CHI. L. Rev. 111, 111 (2006) (arguing that when consumers overvalue a product, a
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As we show, the effectiveness of competition over contracts in deterring suppliers
from using inefficient or unfair standard form contracts crucially depends on the nature of
the oppressive techniques used by suppliers. We distinguish between four oppressive
techniques, only the first one has been attracting courts’ scrutiny and attention, while the
other three have been, for the most part, ignored by courts, even though they are very
common and could be very harmful. The first and most familiar technique is to
incorporate terms into the contract which deprive the consumer of a right or a remedy to
which she would have been entitled but for the oppressive terms (hereinafter: "traditional
oppressive term” or "TOT"). Clauses limiting the supplier’s liability such as the one
described in the above-mentioned computer example are illustrative of such terms. The
second technique is to incorporate terms into the contract which are oppressive only for
some consumers but not for others. Typically, those who are not offended by the terms
are consumers who were aware of their existence, and made some effort to avoid their
adverse effects (hereinafter: "selectively oppressive term™ or "SOT"). An example of a
SOT is a term that deprives consumers of a remedy, but allows consumers who carefully
read the contract to relieve themselves of the oppressive term.™® The third technique is to
incorporate contract terms which confer benefits on some consumers but not on others
(hereinafter: "selectively beneficial term"” or "SBT"). As in the case of a SOT, with an
SBT only those consumers who make some effort to attain the benefits will receive them.
A typical example is a term, included in the fine print, allowing a discount only for a
consumer who is aware of the term and is willing to fill out a certain form to receive the
discount.!’ The fourth and last oppressive technique that we identify is artificial
complication of contracts. Under this technique, by making contracts more complex,
suppliers can extract benefits from consumers.*?

seller of a better product is expected to draw away such consumers by trumpeting their mistake); David
Gilo & Ariel Porat, The Hidden Roles of Boilerplate and Standard-Form Contracts: Strategic Imposition of
Transaction Costs, Segmentation of Consumers, and Anticompetitive Effects, 104 MicH. L. Rev. 983, 1009,
at note 64 (2006) (mentioning that “the saliency of terms is, for the most part, endogenous: a supplier could
snatch business from his rival by highlighting the rival’s harsh nonsalient terms.”); Xavier Gabaix & David
Laibson, Shrouded Attributes, Consumer Myopia, and Information Suppression in Competitive Markets,
121 Q.J. EcoN. 505, 506 (2006) (identifying that when suppliers try to exploit consumers’ mistakes,
competing suppliers may wish to expose such exploitation). But see Florencia Marotta-Wurgler,
Competition and the Quality of Standard Form Contracts: The Case of Software License Agreements 5 J.
OF EMPIRICAL LEGAL STUD. 447, 468 (2008) (finding no statistically significant relationship between the
degree of competition in software markets and the incidence of pro-supplier fine print.) To the best of our
knowledge, however, ours is the first article to formulate this basic notion into a systematic methodology
courts should pursue when assessing consumer contracts.

1% For example, a contract which states that the supplier bears no liability for a delay in delivery of up to
90 days, unless the consumer asks otherwise at the time of purchase and fills out the requisite forms. For
further discussion, see infra Section 1.B.1.

1 For further discussion see infra Section 1.C.1.

2 For example, a supplier of services, who provides several different plans, in a way that makes it
difficult for a consumer to evaluate which plan best suits him. For further discussion, see infra Section
I.D.1. See Gilo and Porat, supra note 9, at 1004-1005 (showing how suppliers can use complexity of their
consumer contracts in order to stifle competition); Oren Bar-Gill, The Law, Economics and Psychology of
Subprime Mortgage Contracts, 94 CORNELL LAw ReviEw 1073, 1102-6 (2009) (showing how complex
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The Article demonstrates how among the four oppressive techniques, only the
traditional one, the TOT, is sufficiently affected by competition over contracts. We show
how such competition cannot deter suppliers from using inefficient or unfair SOTs, SBTs
or artificial complexity. Courts should therefore be particularly suspicious of SOTs, SBTs
and artificial complexity, and analyze them on a case by case basis, disregarding the
degree of competition over contracts in the market.

TOTs, however, should be assessed differently. Since inefficient or unfair TOTs
could be effectively eliminated by competition over contracts, they should be analyzed
according to the market-based method we develop here. Rather than analyzing TOTs on
the basis of the parties to the contract and their characteristics, as courts currently do,
according to this Article's proposal courts should explore the structure of the supplier’s
market and the nature and capabilities of the supplier’s rivals. Furthermore, the Article
lists four factors that could hinder the ability of competition to expose TOTs. When these
factors are particularly strong, competition over contracts cannot be counted upon and
courts should scrutinize consumer contracts according to the transaction-specific analysis
they currently apply. The four factors are:

(1) Backfiring: sometimes suppliers might avoid criticizing their rivals' TOT so as to
avoid a negative backfiring effect on themselves. There are three types of backfiring:
Consumers’ backfiring on the product occurs when criticizing a rival’s oppressive
technique could expose weaknesses in the criticizer’s own product or service;*
Consumers’ backfiring on the contract occurs when exposing a rival’s TOT requires the
criticizing supplier to stop using similar TOTs himself; rivals’ backfiring occurs when the
criticized supplier is driven to retaliate.

(2) Attracting Unwanted Consumers: At times when a supplier exposes TOTSs in his
rivals' contracts he ends up “gaining” unwanted, high-cost consumers.* This could be a
reason not to engage in such an exposition in the first place.

(3) Benefit Externalization: A supplier might avoid criticizing his competitors' TOTs
because the benefits of such efforts would be shared by other rival suppliers, while the
criticizing supplier would shoulder the entire cost.’

sub-prime mortgage contracts are and explaining accordingly that competition could not solve
inefficiencies in such contracts).

3 See Jon D. Hanson & Douglas A. Kysar, Taking Behavioralism Seriously: A Response to Market
Manipulation, 6 ROGER WILLIAMS U. L. Rev. 259, 339 (2000) (arguing that firms may not want to
advertise the safety of their product because this raises consumers’ awareness to the risk in all such
products and reduces their demand); Jeff Sovern, Toward a New Model of Consumer Protection: The
Problem of Inflated Transaction Costs, 47 WM. & MARY L. Rev. 1635, 1680-81 (2006) (arguing that a firm
may not want to highlight that it does not bind arbitration in a distant forum so as not to draw consumers’
attention to the probability of disputes).

14 See Russell Korobkin, Bounded Rationality, Standard Form Contracts, and Unconscionability, 70 U.
CHI. L. Rev. 1203, 1242-43 (2003) (arguing that a firm would not want to brag about its lack of an
arbitration clause because this might attract consumers liable to sue the firm).

15 See Howard Beales et al., The Efficient Regulation of Consumer Information, 24 J.L. & ECON. 491,
527 (1981) (claiming that firms may not have suitable incentives to disclose to consumers positive
information about their product when rivals selling the same product would share the benefits from such
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(4) Irresponsive consumers: In certain situations many consumers would not change their
consumption decisions even if competition exposing the TOT were to take place. In such
cases highlighting a rival supplier’s TOT could be unrewarding.*

This Article offers to courts a coherent and systematic method for assessing TOTs
based on these insights. For example, it shows how, contrary to the conventional wisdom,
a TOT is more likely to be efficient and fair in a (competitive) market in which most
suppliers adopt it. It also shows how a (competitive) market for a product or service that
IS essential to consumers justifies less intervention against TOTs than a market in which
the product or service is non-essential. Also, in many instances, TOTs that qualify a right
granted by the supplier himself should be treated more leniently than TOTSs that qualify a
default rule imposed by law. Accordingly, the Article offers courts workable guidelines
according to which they can shape their intervention policies against consumers'
contracts.

The Article also demonstrates how competition over contracts takes place in the real
world. It provides numerous examples of suppliers’ campaigns criticizing their rivals'
contracts.'” The incidence of such campaigns actually understates the true impact of
competition over contracts for two reasons. First, it is expected that many suppliers
engage in covert efforts to criticize their rivals, e.g., through their sales representatives.
Second, in a market in which a credible threat of competition over contracts exists, TOTs
are expected to be efficient and fair even where no such competition is actually observed:
In such markets, suppliers would be deterred from employing inefficient or unfair TOTs.

The Article is organized as follows: In Part | we describe the four oppressive
techniques, discuss the motivations for suppliers to use them, and also expose their
potential welfare-reducing and welfare-enhancing effects. In this part, we shall ignore the
corrective potential of competition over contracts. Part Il considers how competition
affects the efficiency and fairness of each of the four oppressive techniques identified in
Part I. As we show, intense competition over contracts could expose inefficient and
unfair TOTs, but not SOTs, SBTs and Complexity. As a result, we propose that SOTs,
SBTs and artificial complexity, which are not subject to market discipline, be analyzed
according to strict case by case scrutiny. In this part we also analyze the factors that could
prevent competition over contracts from guaranteeing efficient TOTs. Part Il draws
workable guidelines from the results obtained in Parts I and 1l as to how courts could
employ the market-based methodology to TOTs. Conclusions follow.

disclosure); Ted Cruz & Jeffrey J. Hinck, Not My Brother's Keeper: The Inability of an Informed Minority
to Correct for Imperfect Information, 47 HASTINGS L.J. 635, 659 (1996) (same).

16 See Korobkin, supra note 14 (claiming that highlighting the existence of a forum selection clause is
not likely to change consumers’ purchase decisions).

17 See infra notes 74-82 and accompanying text.
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|. OPPRESSIVE TECHNIQUES

In this Part we present four oppressive techniques used by suppliers in their contracts
with consumers. Only the first one was discussed in court decisions. With regard to each
technique we expose suppliers’ motivations for employing it and evaluate it from a social
perspective. The effects of competition on each technique are ignored at this stage.

A. Traditional Oppressive Terms

1. The Technique

Many standard form contracts contain terms which deprive consumers of rights or
remedies to which they would be entitled but for these terms. We call such terms
"Traditional Oppressive Terms™ (or "TOTs"). Example 1 illustrates a TOT.

Example 1. TV Set. In a contract for the provision of a TV set, the time of delivery is set
for January 1, 2009. In the boilerplate, however, there is a clause stating that “the
supplier bears no liability for a delay in delivery of up to 90 days."*®

While in Example 1 the TOT exempts the supplier from contractual liability, in the
next example, the TOT caps tort damages.

Example 2. The Dry Cleaner. A Dry Cleaner offers its consumers a standard form
contract which contains a term stating that "the Dry Cleaner’s liability per item is
limited to 15 times the fee paid for the damaged or lost item."*°

2. Suppliers' Possible Motivations

In order to understand why suppliers use TOTs one should distinguish between two
states of the world: one, where there is no gap of information between the suppliers and
the consumers; the other, where there is such a gap. Absent an information gap between
the supplier and his consumers, there is a solid basis for assuming that the supplier
incorporated the TOT into the contract in order to increase the value of the contract to

18 See Corinno Civetta Constr. Corp. v. New York, 67 N.Y.2d 297, 306 (1986) (stating that "damages
resulting from uncontemplated delays caused by the contractee may be recovered despite the existence of a
broad exculpatory clause relieving the contractee from liability™); In Fowler, Rodriguez, Kingsmill, Flint,
Gray & Chalos, LLP v. Island Properties, LLC, 833 N.Y.S.2d 146, 148 (2007) the Court ruled that
"[G]enerally, even with such a [broad exculpatory] clause, damages may be recovered for: (1) delays
caused by the contractee's bad faith or its willful, malicious, or grossly negligent conduct, (2)
uncontemplated delays, (3) delays so unreasonable that they constitute an intentional abandonment of the
contract by the contractee, and (4) delays resulting from the contractee's breach of a fundamental obligation
of the contract.”

19 See MICHAEL J. TREBILCOCK, THE LIMITS OF FREEDOM OF CONTRACT 119-120 (1993) (saying that
standard form contracts are common in markets which are highly competitive, dry cleaning being a typical
example).
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himself as well as to consumers. The explanation is that when both parties to a contract
possess all relevant information, they strive to incorporate efficient terms into their
contract, which increase their mutual benefit.” This reasoning applies even when one of
the parties (the supplier) enjoys superior bargaining power vis a vis the other party (the
consumer).?! In contrast, when consumers are not fully aware of the loss of value the
TOT imposes upon them, there is a risk that the supplier will incorporate a TOT into his
standard form contracts so as to extract value from consumers, without the latter being
aware of it, and even induce some consumers to buy a product they would not have
bought had they been aware of its true cost to them.?

It is often hard to know by just looking at a TOT whether it is welfare-reducing, or
rather welfare-enhancing. To illustrate, let's return to Example 2 (The Dry Cleaner). At
first glance the TOT in this example seems welfare-reducing: the Dry Cleaner, rather than
the consumer, is in a position to take the necessary precautions to prevent damage to
consumers’ clothes. If the Dry Cleaner bears the harm in its entirety, it will take efficient
precautions to prevent such harm. With the TOT, the supplier’s liability for damaged
clothes is capped, so that he lacks appropriate incentives to take care. But
notwithstanding first appearances, the following subtle point should be considered.
Suppose everyone pays the same fee per item of laundry regardless of its value. With no
cap on damages owed by the Dry Cleaner, consumers owning cheap items would find
themselves subsidizing owners of expensive items. In the long run, many owners of
cheap items would drop out, prices would go up, and eventually the entire service might

% For the case without an information gap see Michael I. Meyerson, The Efficient Consumer Form
Contract: Law and Economics Meets the Real World, 24 GA. L. Rev. 583, 586 (1990) ("In a free market,
exchanges among knowledgeable rational people are expected to result in Pareto superior results...");
Richard Craswell, Passing on the Costs of Legal Rules: Efficiency and Distribution in Buyer-Seller
Relationships, 43 Stan. L. Rev. 361, 363 (1991) (mentioning that sellers have incentives to select an
efficient rule on their own). For the case with an information gap see Robert Cooter & Thomas Ulen, Law
& Economics 208 (5th ed. 2008) (“"the presence of asymmetric information can sometimes preclude
otherwise mutually beneficial exchanges from taking place."); Handbook of Law and Economics Vol. 1 34
(A. Mitchell Polinsky & Steven Shavell eds., 2007) (hereinafter: Handbook of Law and Economics Vol. 1)
("asymmetric information between the parties at the time a contract is negotiated can lead to distortions in
the resulting contract vis-a-vis the contract that would have been negotiated under symmetric
information.").

21 See A. Michael Spence, Monopoly, Quality, and Regulation, 6 BELL J. OF ECON. 417-29 (1975)
(showing that a monopolist prefers to offer quality preferred by the “marginal consumer” — the first
consumer to leave the supplier when price goes up -- and elect price so as to maximize its profits); Douglas
G. Baird, The Boilerplate Puzzle, 104 MicH. L. REv. 933, 941 (2006) (explaining that even a monopolist
looks for efficient warranty terms).

22 See Korobkin, supra note 14, at 1217-8 (“Efficiency requires not only that buyers be aware of the
content of form contracts, but also that they fully incorporate that information into their purchase decisions.
Because buyers are boundedly rational rather than fully rational decisionmakers, they will infrequently
satisfy this requirement. ... ”); Steven P. Croley & D. Hanson, Rescuing the Revolution: The Revived Case
for Enterprise Liability, 91 MicH. L. Rev. 683, 770 (1993) (arguing that without full information
consumers are unable to make consumption and warranty decisions that reflect their true preferences);
Meyerson, supra note 13, at 585 (same).
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disappear from the market.?® This concern—which a cap on damages mitigates—is the
result of a gap of information between suppliers and consumers, but in a direction
opposite to the one discussed so far. Here it is the suppliers rather than consumers who
lack sufficient information. Suppliers are often ignorant as to whether the consumer with
whom they transact is a high risk (expensive clothes) or low risk (inexpensive clothes)
type. Had the supplier been able to distinguish between high and low risk consumers, the
supplier would have charged each consumer in Example 2 a fee reflecting the value of his
or her item, and a cap on damages would not have been necessary. However, given the
above-mentioned gap of information, the supplier must charge all consumers a uniform
price and a limitation on damages will be necessary for facilitating the provision of the
service to consumers of all types.*

An important lesson to be learned from the example above is that it is difficult for
courts to judge a TOT merely according to its perceived “harshness” or “one-sidedness”.
Thus it is all the more important to provide courts with manageable tools for determining
whether a supplier would want to include a welfare-reducing TOT in his contracts,
without having to assess the TOT’s merits directly. As shown in part 11, the market-based
method we propose constitutes such a tool. Before presenting our market-based approach
to TOTs, however, the next section describes the welfare concerns stemming from TOTSs.

3. Welfare Concerns

As demonstrated above, absent information gaps in which consumers lack sufficient
information, all terms in standard form contracts should be deemed welfare enhancing
and therefore efficient. There is no need to particularly explore whether a term is
efficient, because, regardless of his bargaining position, the supplier only loses from
including inefficient terms in his contract. As demonstrated, this could be so even with
terms that, at first blush, seem inefficient. Also, no particular fairness concern emerges
when there is no gap of information between the parties, because the consumer got
exactly what he expected, or reasonably could expect, to get.

If, however, consumers are not informed enough as to the oppressive term or its cost
to them, three kinds of efficiency concerns arise. First, suppliers may incorporate terms
into the contract that allocate risks between the parties inefficiently (*““inefficient
allocation of risks™). For example, the TV supplier of Example 1 might include the TOT
relieving him from liability for late delivery even when it saves him less than the cost it
imposes on the consumer. Second, regardless of whether the term involves inefficient

2% See RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAw 110-111 (7th ed., 2007) (Describing a similar
phenomenon in the case of insurance); Richard A. Epstein, Beyond Foreseeability: Consequential
Damages in the Law of Contract, 18 J. LEG. STuD. 105, 137-8 (1989) (justifying reducing damages in order
to prevent the cross-subsidization of some plaintiffs by others).

% See also Baird, supra note 21, at 940 (arguing that a disclaimer of liability for consequential damages
could be motivated by the supplier's goal of avoiding liability for harms caused by the carelessness of
others).
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allocation of risks, a second form of inefficiency may evolve: many uninformed
consumers might buy products and services they should not have bought (*“inefficient
contracting™). For example, regardless of the TOT's efficiency, some consumers who
bought the TV would not have bought it had they been aware of the TOT. Third, and,
again, regardless of whether the TOT allocates risks efficiently, informed consumers
might refrain from buying the product due to the TOT (“inefficient non-contracting”).?®
In example 1, the TOT imposes a cost on consumers (due to late delivery) yet this is not
reflected in the TV’s price. A consumer who understands this may well refrain from
buying the TV, although it would have been socially warranted for him to buy it for its
fair price.

The normative concerns with TOTSs are not limited to inefficiencies. TOTSs also raise
fairness concerns, since they enable suppliers to extract value from consumers without
them being aware of it, and induce consumers to buy products and services they do not
really want. As such, TOTs constitute a form of deception.

Accordingly, when consumers are not well-enough informed, both inefficiency and
unfairness could result. It is here, however, that two crucial questions arise: First, how
can we know whether consumers are well-enough informed? Second, what happens if
consumers are not well-enough informed — should it then be presumed that the TOT
creates inefficient allocation of risks, inefficient contracting, inefficient non-contracting
or unfairness? As we will see in the next parts of the Article, a useful way to answer these
two important questions is to explore the degree and type of competition over contracts in
the supplier’s market.

B. Selectively Oppressive Terms

1. The Technique

As opposed to TOTSs, Selectively Oppressive Terms ("SOTs") are oppressive only
for some consumers. Consider the following variation of Example 1.

Example 3. TV Set Il. In a contract for the provision of a TV set, the time of delivery is
set for January 1, 2009. In the boilerplate, however, there is a clause stating that "the
supplier bears no liability for a delay in delivery of up to 90 days, unless the consumer
asks otherwise at the time of purchase and fills out the requisite forms.” Filling out the
requisite forms takes no more than a couple of minutes and entails no benefit to the
supplier.

As opposed to Example 1, in Example 3 any consumer who carefully reads the
standard form contract will understand that she can request the removal of the

% See, e.g., Robert H. Lande, Wealth Transfers as the Original and Primary Concern of Antitrust: The
Efficiency Interpretation Challenged, 34 HASTINGS L. J. 65, 72-74 (1983) ("[The] misallocation of
resources results in diminished satisfaction of society's wants, and thus, in terms of what society values, a
reduction of society's total wealth.").
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exclusionary clause at no additional costs to her. The only reason for not doing so would
be if the consumer were not aware of the exclusionary clause and her easy way out of it.
Thus, with the type of SOT illustrated in Example 3, there is always an information gap
between the supplier and some of his consumers. Only consumers who bear the
transaction costs involved in a careful reading of the fine print will learn of the SOT and
take costless steps to avoid it.?®

An example of a SOT is a term in a contract for the sale of a product, according to
which the product’s warranty is conditioned upon the buyer keeping the original
receipt.?” Only buyers who read the contract and remember to retain the receipt enjoy the
warranty, other buyers forfeit it.”® Another example of a SOT is a term in a travel
insurance policy in which coverage of losses due to theft is conditioned upon reporting
the theft to the police within 24 hours.?® Insureds who either do not read the terms of the
policy carefully or fail to comply with this specific term for other reasons, are denied
compensation, while those who bear the transaction costs of reading the term and
complying with it get fully compensated.®® A third example concerns granting benefits to
consumers, but limiting, in the fine print, eligibility for the benefit to a short period of
time. Many consumers assume they will receive the benefit, while in fact this is so only if
they act promptly.®* A fourth and final example is a term in a car rental contract which

% Not every SOT is characterized by consumers not being aware that there is a way out of the
oppressive term. To illustrate, suppose that in Example 3, filling out the requisite forms does not take just a
couple of minutes as in the original example, but rather is time consuming. With such a SOT, even if all
consumers are aware of its existence, some of them will give up on filling out the forms so as to save time,
knowing they will then have to bear the costs of the exclusionary clause. Interestingly, in this variation of
Example 3 there is no information gap between any consumer and the supplier. Nevertheless the oppressive
term is selective: some consumers are willing to fill out the forms and relieve themselves of the oppressive
clause, and some are not willing to do so and thus remain subject to this clause.

%7 See, e.g., Sagemax’s insurance contract for LCD televisions, instructing that the receipt is "an integral
part” of the contract, and the consumer "may be required to reference it to obtain service.",
www.bhphotovideo.com/find/sagemaxTC.jsp.

%8 Arguably, asking for the original receipt could be motivated by the supplier's desire to save
verification costs as to the validity of the warranty. It seems, however, that other means of verification —
certainly in the computer age — could be at least as effective and almost costless.

2 See, e.g., Access America — Travel Insurance & Assistance, Individual Travel Insurance Policy No.
52.201INY 13-14,
http://www.worldnomads.com/policy_wording.aspx?uid=7d4701fdch8f487dbef849f8673502f1  (offering
coverage for baggage, which states that "[y]Jou must notify the appropriate local authorities at the place of
the loss occurred and inform them of the value and description of your property within 24 hours after the
loss.").

* Here too an argument can be made that reporting to the police immediately serves the insurer's
interests in reducing risks. But it is quite obvious that for many types of thefts, in many countries, reporting
to the police is almost useless, and in any case, the penalty for failing to report within 24 hours—
deprivation of entitlement to any compensation, is allegedly draconian.

*1 For example, American Airlines offers a "Low Fare Promise," according to which if the consumer
provides a lower rate on another airline she receives a $50 coupon from American Airlines. In order to
receive such a benefit, among other conditions, the claim must be submitted by midnight on the same day
of the purchase from American Airlines. See http://www.studentscrooge.com/2008/10/09/the-american-
airlines-low-fare-guarantee/ (a students’ blog describing the fine print behind American Airlines’ low-fare-
guarantee).
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penalizes the consumer for not picking up the car she has reserved, but then includes in
the fine print a process for partly waiving the penalty.*” Only consumers who are well-
aware of this particular term and who are willing to bear the transaction costs involved in
getting the partial waiver will receive it, many others will not.*

2. Suppliers' Possible Motivations

Suppliers may want to use SOTs for several reasons. To begin with, SOTs involve
benefits for the supplier that resemble those derived from using TOTs: SOTs allow
suppliers to extract value from uninformed consumers. Notwithstanding this similarity
between TOTs and SOTSs, a very important distinction between them should be made:
With a TOT, the supplier takes the risk of losing informed consumers who find the TOT
in the fine print and consequently decide not to buy the product. With a SOT, the supplier
can enjoy both worlds: he manages t