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INTRODUCTION

The federal "crackhouse" statute, 21 USC § 856, makes it a felony
to "knowingly open, lease, rent, use, or maintain any place ... for the
purpose of manufacturing, distributing, or using any controlled sub-
stance."' This Comment focuses on what it means for a defendant to
open or maintain a place "for the purpose of... using" a controlled
substance2 under § 856(a)(1).

In cases involving the manufacture or distribution of drugs (or
both), circuit courts have struggled to determine exactly what kind of
"purpose" is sufficient for criminal liability under the statute. These
circuit courts agree that the statute covers more than just those who
open or maintain facilities solely for the purpose of drug activities3 (as
is often the case with a traditional "crackhouse"). They have also as-
sumed, in dicta, that the statute does not apply to drug activities that are
merely an "incidental" purpose of the place' (such as a high school stu-
dent smoking the occasional gram of marijuana in his parents' house).

However, between these two poles, circuit courts are split over the
proper test for determining whether a defendant's purpose for opening
or maintaining a place is sufficiently related to his particular use,
manufacture, or distribution of drugs to qualify him for criminal liabil-
ity. e Tenth and Fifth Circuits have approached the issue by broadly
defining "purpose" in terms of the importance of the drug activities to
the defendant but have disagreed on whether the manufacture, distri-
bution, or use must be either: (1) at least one of the "primary purpos-

t BA 2006, Cornell University; JD Candidate 2009, The University of Chicago.
1 21 USC § 856(a)(1) (2000 & Supp 2004).
2 21 USC § 802(6) (2000 & Supp 2004) defines "controlled substance" as "a drug or other

substance, or immediate precursor," included in the statutory schedules provided in 21 USC
§ 812(c) (2000). The term includes marijuana and cocaine, which are Schedule I(c)(10) and Sche-
dule II(a)(4) controlled substances, respectively. The term does not include distilled spirits, wine,
malt beverages, or tobacco. 21 USC § 802(6). This Comment uses the terms "drug" and "con-
trolled substance" interchangeably.

3 See, for example, United States v Roberts, 913 F2d 211,220 (5th Cir 1990) (reasoning that
a contrary interpretation would "eviscerate the statute").

4 See, for example, United States v Lancaster, 968 F2d 1250, 1253 (DC Cir 1992).
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es" of the place;' or (2) at least a "significant purpose" of the place.
The Seventh Circuit has defined "purpose" in terms of more specific
kinds of activity, such as "significant commercial sales"' or acting like a
"supervisor, manager, or entrepreneur" as opposed to a mere "underl-
ing" or "landlord."8

Although circuit courts have developed several tests for inter-
preting § 856(a)(1), no circuit court has applied the statute to a case of
"pure consumption," meaning a case involving consumption of drugs in
the absence of any manufacture or distribution of drugs. This Comment
addresses the unique problems raised by pure consumption cases and
draws two novel conclusions.

First, because of the plain language of the statute-particularly
the presence of the words "using" and "or"-§ 856(a)(1) must cover
some pure consumption cases. The word "using" must be interpreted
to mean consumption in order to give the word a meaning apart from
the words "manufacturing" and "distributing." Furthermore, the pres-
ence of the word "or" in the statute means that a defendant can be
convicted even if his purpose for opening or maintaining the place is
only to consume drugs without manufacturing or distributing any drugs.

Second, pure consumption cases require a different standard from
the tests provided by the circuit courts in manufacturing and distribu-
tion cases.9 These tests provide too low and too vague a threshold for
pure consumption cases. The legislative intent of the statute- to target
drug activity to which the defendant's property meaningfully contri-
butes in some way-suggests that "using" was intended to capture a
narrower range of conduct than manufacturing and distributing. Thus,
a stricter and more specific standard is necessary to draw a line be-
tween pure consumption covered by the statute and pure consumption

5 United States v Verners, 53 F3d 291,296 (10th Cir 1995).
6 United States v Soto-Silva, 129 F3d 340,346 n 4 (5th Cir 1997).
7 United States v Church, 970 F2d 401,406 (7th Cir 1992).
8 United States v Banks, 987 F2d 463, 466-67 (7th Cir 1993) (noting that if a defendant is

merely an "underling" or "landlord," he should be prosecuted under § 856(a)(2) rather than
§ 856(a)(1)). For a discussion of the distinction between § 856(a)(1) and § 856(a)(2), see Part I.B.

9 An inappropriate standard would be especially problematic because crack usage is
widespread, so the statute potentially affects many people. According to the 2006 National Sur-
vey on Drug Use and Health, approximately 8.6 million Americans aged twelve or older re-
ported trying crack cocaine at least once during their lifetimes, representing 3.5 percent of that
population. US Department of Health and Human Services, Substance Abuse and Mental
Health Services Administration, Results from the 2006 National Survey on Drug Use and Health:
National Findings 228-29 tables G.1-G.2 (Sept 2007), online at http:l/www.oas.samhsa.gov/nsduh/
2k6nsduh/2k6Results.pdf (visited Aug 29, 2008). Furthermore, in 2006, approximately 1.5 million
Americans aged twelve or older (0.6 percent of the population aged twelve or older) reported
that they had used crack cocaine in the past year, and 702,000 (0.3 percent) reported use in the
past month. Id at 230-33 tables G.3-G.6.
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left to other drug possession statutes with lower penalties' -stricter in
the sense that the standard actually requires courts to find that the de-
fendant's place contributed meaningfully to his drug consumption and
more specific in the sense that it directs courts to particular kinds of
evidence establishing a link between the place and the consumption.

This Comment proposes a new test involving three factors for de-
termining whether a defendant has opened or maintained a place for
the purpose of pure consumption of drugs: (1) the direct contribution
of the place to the drug consumption; (2) the importance of the drug
consumption to the defendant; and (3) whether the defendant is also
using the place for other purposes.

This Comment proceeds in four parts. Part I provides general back-
ground information on the language, purposes, and elements of the
statute. Part II discusses the major cases interpreting the "purpose"
prong of § 856(a)(1) in general and explains how the courts are split
on how it should be interpreted. Part III narrows the focus from
§ 856(a)(1) in general to § 856(a)(1) in the context of pure consump-
tion cases and argues that pure consumption cases require a different
kind of standard from the ones provided by the circuit courts. Part IV
proposes a three-part test for pure consumption cases.

I. THE FEDERAL CRACKHOUSE STATUTE

A. Text and Purposes of the Statute

Congress enacted the federal "crackhouse" statute, 21 USC § 856,
as part of the Anti-Drug Abuse Act of 1986," which added to the Com-
prehensive Drug Abuse Prevention and Control Act of 1970.2 The
statute is divided into three parts. Section 856(a)(1), the focus of this
Comment, makes it a crime to "knowingly open, lease, rent, use, or
maintain any place, whether permanently or temporarily, for the pur-
pose of manufacturing, distributing, or using any controlled sub-
stance."" Section 856(a)(2) makes it a crime to

manage or control any place, whether permanently or temporari-
ly, either as an owner, lessee, agent, employee, occupant, or mort-

10 Compare 21 USCA § 844(a) (2006) (making it a crime to "knowingly or intentionally [ ]

possess a controlled substance," and providing "a term of imprisonment of not more than one
year" and a minimum fine of $1,000, or both), with 21 USC § 856(b) (providing prison sentences
of up to twenty years and fines up to $500,000).

11 Anti-Drug Abuse Act of 1986, Pub L No 99-570 § 416, 100 Stat 3207-52, codified as
amended at 21 USC § 856.

12 Comprehensive Drug Abuse Prevention and Control Act of 1970, Pub L No 91-513,84
Stat 1236.

13 21 USC § 856(a)(1).
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gagee, and knowingly and intentionally rent, lease, profit from, or
make available for use, with or without compensation, the place
for the purpose of unlawfully manufacturing, storing, distributing,
or using a controlled substance."

Finally, the statute has a penalty provision. Section 856(b) provides that
"[a]ny person who violates subsection (a) of this section shall be sen-
tenced to a term of imprisonment of not more than 20 years or a fine
of not more than $500,000, or both."" This provision imposes higher
penalties than other drug possession statutes,'6 suggesting that Con-
gress intended the statute to criminalize a unique kind of conduct.

The main purpose of enacting the "crackhouse" statute was to
"[o]utlaw[] operation of houses or buildings, so-called 'crack-houses,'
where 'crack,' cocaine and other drugs are manufactured or used."'7 In
that sense, § 856 "goes beyond the proscriptions found in other statutes
relating to possession and manufacture [and distribution] of controlled
substances. ' .. Unlike these other statutes, § 856 is aimed at a distinct
offense: "the use of property for narcotics-related purposes."'9 In enact-
ing the statute, Congress contemplated situations in which the property
contributes to the use, manufacture, or distribution of the drugs.

B. Elements of § 856(a)(1)

Section 856(a)(1) is the key provision at issue in this Comment,
but in order to understand the limited class of defendants that
§ 856(a)(1) was intended to target, it is necessary to compare this provi-
sion to § 856(a)(2). The two provisions were enacted for two different
purposes in order to punish two different kinds of offenders, and only
one of the two sections can apply to any given offender. The main dis-
tinction between the two provisions is that whereas § 856(a)(1) targets
defendants who open or maintain a place for their own purpose of

14 21 USC § 856(a)(2).
15 21 USC § 856(b).
16 See note 10.
17 H 5484, 99th Cong, 2d Sess (Sept 8, 1986), in 132 Cong Rec S 26473, 26474 (Sept 26,

1986). Although the legislative history behind § 856 refers mostly to actual crackhouses, that is
not all the statute covers. See United States v Tamez, 941 F2d 770, 773 (9th Cir 1991). Courts have
extended the statute's application to premises that do not possess the trappings of a crackhouse.
See, for example, id at 773-74 (applying § 856(a)(2) to a used car dealership); United States v
Chen, 913 F2d 183,185-87 (5th Cir 1990) (applying the statute to a motel). Nevertheless, most of
the cases dealing with the statute have dealt with "literal crack houses." See Michael V. Sachdev,
The Party's Over: Why the Illicit Drug Anti-proliferation Act Abridges Economic Liberties, 37
Colum J L & Soc Probs 585, 588-89 (2004) (arguing that § 856(a)(2) was not meant to apply to
legitimate businesses).

18 United States v Sturmoski, 971 F2d 452,461-62 (10th Cir 1992).
19 id at 462.
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manufacturing, distributing, or using drugs, § 856(a)(2) targets defen-
dants who knowingly allow others to use their property for these oth-
ers' purpose of manufacturing, distributing, or using drugs." To clarify
the distinction between § 856(a)(1) and § 856(a)(2), this Comment at
times refers to § 856(a)(1) as the "Actor Statute" (the focus of this
Comment) and to § 856(a)(2) as the "Operator Statute."2'

In general, courts have held that in order to convict a defendant
under the Actor Statute, the jury must find that the "defendant (1)
knowingly (2) opened or maintained a place (3) for the purpose of
manufacturing[,] ... distributing, or using any controlled substance."' '

1. "Knowingly."

Knowledge of the presence of drugs in a house can be imputed to
a defendant based on the fact that he lived in the house, and would
therefore have come across the drugs in the house." But because un-
der the Actor Statute the defendant's purpose must be to partake in
the drug activity, a defendant cannot be convicted under the Actor
Statute based merely on deliberate ignorance of drug activity."4 In con-
trast, under the Operator Statute a defendant can be convicted even if
he does not have actual knowledge of the illegal activity occurring on
his property but is only "deliberately ignorant of others' purpose to
engage in drug activity.""'

2. "Opened or maintained a place."

Whether a person "maintained" the premises in question is a "fact-
intensive issue that must be determined on a case-by-case basis."" When
the defendant lives in the place, this element is normally easily prov-
en.27 But when the defendant does not reside where the drug activity
takes place, this question becomes more complicated.

20 This distinction will be explained in more detail in Part I.B.3. For a case providing a

good illustration of the distinction, see notes 53-64 and accompanying text.
21 The reason for this terminology is that § 856(a)(1) targets defendants who personally

have the purpose of committing one of the "acts" of manufacturing, distributing, or using drugs,
whereas § 856(a)(2) targets defendants who only "operate" a place where others have the pur-
pose of committing one of the acts.

22 United States v Onick, 889 F2d 1425,1431 (5th Cir 1989).
23 See, for example, id.
24 See, for example, United States v Soto-Silva, 129 F3d 340, 344 (5th Cir 1997); Chen, 913

F2d at 191.
25 Chen, 913 F2d at 191.
26 Soto-Silva, 129 F3d at 346 (emphasis omitted).
27 See United States v Verners, 53 F3d 291,296 (10th Cir 1995), citing Onick, 889 F2d at 1431.
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In United States v Verners,8 the Tenth Circuit held that "where the
'place' in question is a residence, the defendant must have a 'substan-
tial connection' to the home and must be more than a 'casual visitor'
in order to satisfy this element" of the Actor Statute2' Some of the
factors relevant to the inquiry are set forth in United States v Clavis,3

where the Eleventh Circuit noted that acts evidencing knowingly
maintaining a place include "control, duration, acquisition of the site,
renting or furnishing the site, repairing the site, supervising, protecting,
supplying food to those at the site, and continuity.""

3. "For the purpose of."

There are two main issues with regard to the "for the purpose of"
element: (1) to whom it applies; and (2) what it means. Courts are in
agreement that as to the first issue, the term "purpose" refers to differ-
ent individuals under each of the two statutes, because the statutes
must be given a separate meaning. 2 The "purpose" requirement in the
Actor Statute applies to the defendant himself- "the person who opens
or maintains the place for the illegal activity. '33 Thus, "the defendant
must maintain the place for his own goal of manufacturing, distribut-
ing, or using drugs";-' he must personally have the purpose of engaging
in one of these activities. The "purpose" element in the Operator Sta-
tute refers not to the defendant managing or controlling the place
where the drug activity occurs, but rather only to the people for whom
the defendant makes the building available 5 (and the defendant must
either know or remain deliberately ignorant of the illegal activity36).

28 53 F3d 291 (10th Cir 1995).
29 Id at 296 (finding that the defendant maintained a bedroom in a house even though he did

not live in the house, because he formerly lived there, used the bedroom to store many of his person-
al belongings and business-related items, had a key to the house, and came and went as he pleased,
thus exercising "dominion and control" over the bedroom far beyond that of a "casual visitor").

30 956 F2d 1079 (1lth Cir 1992).
31 Id at 1091. See also United States v Roberts, 913 F2d 211,221 (5th Cir 1990) (finding that

the defendant maintained a condominium even though he did not reside there because he exer-
cised "dominion and control" over it by, among other things, paying most of the rent, attempting
to swap it with another person, and cutting cocaine there) (emphasis added).

32 See, for example, Tamez, 941 F2d at 774 (observing that if the defendant's "illegal purpose"
was taken to be "a requirement of 856(a)(2), the section would overlap entirely with 856(a)(1) and
have no separate meaning"). See also Sosa v Alvarez-Machain, 542 US 692, 710 n 9 (2004) (not-
ing the "usual rule that when the legislature uses certain language in one part of the statute and
different language in another, the court assumes different meanings were intended").

33 Chen, 913 F2d at 190.
34 United States v Banks, 987 F2d 463,466 (7th Cir 1993), citing Chen, 913 F2d at 190.
35 Chen, 913 F2d at 189-90. See also Tamez, 941 F2d at 774.
36 See Banks, 987 F2d at 466.
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Although courts agree about whom "for the purpose of" refers to
in the Actor Statute, the question of what exactly "for the purpose of"
means has split the circuits. This split is addressed in Part II.

II. THE CIRCUIT TESTS

Four circuit courts have addressed the issue of whether a defen-
dant's purpose for opening or maintaining a place is sufficiently re-
lated to his drug activity to qualify him for criminal liability under the
Actor Statute, § 856(a)(1). 3' These cases involved only the manufac-
ture or distribution of drugs (or both), so the courts said little about
pure consumption beyond vague statements that the statute does not
target "casual" drug users or "simple consumption of drugs in one's
home." 3 However, these cases demonstrate two principal points about
§ 856(a)(1) in general that are important to the pure consumption issue:
(1) § 856(a)(1) does not cover all cases in which a defendant engages in
drug activities within a place he has opened or maintained, but rather
at least some of these cases are left to other drug statutes; and (2) the
circuit courts have formulated three tests for drawing a line between
those cases covered by § 856(a)(1) and those left to other statutes.
Thus, this Part will describe how the circuit courts have interpreted
§ 856(a)(1) in general to provide a context for resolving pure con-
sumption cases in particular.39

A. "Sole" Purpose Is Not Necessary, but "Incidental" Purpose Is
Not Sufficient

Circuit courts are generally in agreement that the statute covers
more * .an just those defenant wo open - , ... . .. a

for the purpose of drug activities, and that the statute does not apply
to drug activity that is merely an "incidental" or a "collateral" purpose
of the place.

The Fifth Circuit was the first court of appeals to hold that it is un-
necessary for a defendant to maintain the place solely for the purpose

37 In these cases, the defendants challenged the sufficiency of the evidence on which their
convictions were based. See, for example, United States v Church, 970 F2d 401,406 (7th Cir 1992)
(noting that the defendant argued that he did not open or maintain houses "for the purpose of
distributing crack" because "the dominate [sic] or primary purpose of the residences was ... to
live there") (emphasis omitted). In assessing a claim of insufficiency of evidence, the question is
"whether, after viewing the evidence in the light most favorable to the prosecution, any rational
trier of fact could have found the essential elements of the crime beyond a reasonable doubt."
Jackson v Virginia, 443 US 307, 319 (1979).

38 United States v Lancaster, 968 F2d 1250,1253 (DC Cir 1992).
39 Part III then narrows the analysis to pure consumption cases and presents this Com-

ment's argument that in these cases, courts should account for factors in addition to those they
have discussed in manufacturing and distribution cases.
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of drug activity. In United States v Roberts,'O the defendants leased a
condominium and used it to convert cocaine into crack.. After being
convicted under § 856(a)(1), the defendants appealed their convictions,
contending that the primary purpose of the condominium was as a
residence, and that "Congress intended § 856 to apply only to facilities
for which drug trafficking is the sole purpose and not one of several
purposes."2 The court rejected this argument, reasoning that limiting
§ 856(a)(1) "to those who open or maintain facilities having cocaine
manufacturing and distributing as their sole purpose ... would evisce-
rate the statute, since it is highly unlikely that anyone would openly
maintain a place for the purpose of manufacturing cocaine without
some sort of 'legitimate' cover. ' 3

United States v Lancaster' states the prevailing position of the cir-
cuit courts regarding cases on the other end of the "purpose" spec-
trum. There, a defendant that was convicted for running a crackhouse
in his residence argued that § 856(a)(1) is unconstitutionally vague
because "it can be construed to prohibit simple possession and per-
sonal consumption of drugs in one's residence, although it does not
give fair notice that it does."5 The court found no such ambiguity in
the statutory language, reasoning (but without actually defining the
terms "simple" and "casual") that the "casual" drug user is not impli-
cated under the statute "because he does not maintain his house for
the purpose of using drugs but rather for the purpose of residence, the
consumption of drugs therein being merely incidental to that purpose.
Thus, subsection (a)(1) cannot reasonably be construed ... to criminal-
ize simple consumption of drugs in one's home."'" Although the Lancas-
ter court made this statement about "incidental" purposes being insuffi-
cient in the context of a discussion of consumption, other courts have
held that this basic principle applies to manufacturing and distribution
cases as well. 7

In spite of the circuit courts' general agreement that the statute
covers more than just a "sole" purpose of drug activity and less than
an "incidental" or "collateral" purpose, the Seventh, Tenth, and Fifth
Circuits have formulated different tests to decide cases that fall be-
tween these two poles.

40 913 F2d 211 (5th Cir 1990).
41 Idat219.
42 Id at 220.
43 Id.
- 968 F2d 1250 (DC Cir 1992).
45 Id at 1253.
46 Id (emphasis added).
47 See, for example, Verners, 53 F3d at 296.
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B. The Seventh Circuit's Pragmatic Approach

The Seventh Circuit has taken a pragmatic approach to deciding
§ 856(a)(1) cases, defining "purpose" in terms of specific kinds of ac-
tivities. In United States v Church,'8 the court emphasized evidence of
"significant commercial sales" in addressing the question of whether
proof of crack distribution in a residence, without more, is sufficient to
convict a defendant under § 856(a)(1)." The defendant argued that he
did not open or maintain his houses for the purpose of distributing
crack, but that rather the "primary purpose of the residences was for
[him] to live there." Thus, sweeping the defendant under the statute
would mean that all casual drug users could be convicted under
§ 856(a)(1) for drug use in their own homes." The court stated that it
did not need to accept the defendant's argument about casual drug
users because the defendant himself was not a casual drug user." Ra-
ther, the evidence in this case of "significant commercial sales" satis-
fied the statute's "purpose" element."

In United States v Banks,3 the Seventh Circuit defined "purpose"
with reference to even more specific business characteristics, empha-
sizing that the defendant acted like a "supervisor, manager, or entre-
preneur" as opposed to a mere "underling" or "landlord."' In Banks,
Walter Shoulders sold crack in a house owned by the defendant, Ken-
neth Banks." Two men known as "J.R." and "Nuke" cooked the crack
in Banks's kitchen and handled all the money from the sales.'6 Banks
allowed the sale and manufacture of crack to take place in his house,
and assisted the sale by opening the door and identifying customers
for Shoulders, obtaining food for Shoulders, picking up and cooking
some of the crack, and making some deliveries to his friends." J.R.
paid Banks for his help and for the use of his house, and Banks also
benefited by "instituting a kind of 'cover charge' - those who wanted
to smoke crack in his house had to buy some for him as well." Banks
was convicted under the Actor Statute, and argued on appeal that the
government had only proven a violation of the Operator Statute. 9

48 970 F2d 401 (7th Cir 1992).
49 Id at 406.
50 Id.
51 See id.
52 United States v Church, 970 F2d at 406.
53 987 F2d 463 (7th Cir 1993).
54 Id at 466-67.
55 See id at 464-65.
56 Id.
57 United States v Banks, 987 F2d at 465.
58 Id.
59 Id.
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Noting that the term "for the purpose of' has a different meaning
in the Actor Statute than it does in the Operator Statute, ' the court
stated that "one way to tell whether a defendant had the requisite
mental purpose under (a)(1) is to decide whether he acted as a super-
visor, manager, or entrepreneur" (which would place him under the
Actor Statute) as opposed to a mere "underling" or "landlord" (which
would place him under the Operator Statute)." The court concluded
Banks was "more than a mere landlord."' Banks manufactured and
used drugs in the house, made occasional deliveries, identified cus-
tomers, and "managed the use of the house by means of his 'cover
charge' for those who smoked crack there."' "That confluence of ac-
tivities- maintaining a crack house and using it to personally perform
the acts proscribed by (a)(1)- could support an inference that he main-
tained the house 'for the purpose' of violating [the Actor Statute].""

C. "Significant" versus "Primary": The Tenth and Fifth
Circuits' Approaches

Rather than defining "purpose" with reference to specific kinds
of activities, the Tenth and Fifth Circuits have established broadly
worded tests that focus on the level of importance of the drug activi-
ties to the defendant, leaving courts with a great degree of discretion
to determine what kinds of evidence to emphasize in gauging this lev-
el of importance. The Tenth and Fifth Circuits are split over whether
§ 856(a)(1) is satisfied only if the manufacture, distribution, or use of
drugs is one of the "primary purposes" of the place,5 or if it is enough
that the manufacture, distribution, or use of drugs is a "significant pur-
pose" of the place."

In Verners, the Tenth Circuit heard a case involving two defen-
dants: Loroan Verners and his mother, Guessinia Verners.6

, Loroan reg-
ularly visited Guessinia's residence (where he formerly lived) and used
his former bedroom to store cocaine and drug paraphernalia. ' Evi-
dence from the kitchen showed "that powder cocaine was being con-
verted in the microwave to cocaine base, then weighed and bagged for

60 See Part I.B.3.
61 Banks, 987 F2d at 466-67 (emphasis added).
62 Id at 466.
63 Id at 466-67.
64 Idat467.
65 See Verners, 53 F3d at 297.

66 See United States v Soto-Silva, 129 F3d 340,346 n 4 (5th Cir 1997). See also United States
v Gilbert, 496 F Supp 2d 1001, 1009 n 9 (ND Iowa 2007) (noting that the Tenth and Fifth Circuits
disagree about this issue).

67 Verners, 53 F3d at 293.
68 Id.
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distribution."" The court announced the rule that in order for the
"purpose" element of the Actor Statute to be satisfied, "at least in the
residential context, [ ] the manufacture (or distribution or use) of drugs
must be at least one of the primary or principal uses to which the
house is put."7 The court concluded that because Loroan was not
sleeping at the house, and because most of the equipment, drugs, and
money associated with the drug enterprise were found in the room un-
der his control, it appeared that "one of his primary purposes in main-
taining his place in the home was as a base of operations to run a drug
manufacturing and distributing business.'7" In contrast, the evidence
showed that Guessinia's primary purpose in maintaining the house was
"as a home for herself and her two daughters"; the government of-
fered no evidence that she "occupied more than a minor role in the
home-based drug business of her son." Thus, the court noted that she
should probably have been prosecuted under the Operator Statute.3

The Fifth Circuit established a different test for the statute's "pur-
pose" element in United States v Soto-Silva." In that case, the defen-
dant and her children moved into her parents' house to care for her
ailing mother." The defendant's mother soon passed away, and her
father moved out; and around that time, the defendant became in-
volved with a drug organization. 6 She handled money for the organi-
zation's marijuana trafficking activity and provided the premises
where the marijuana was packaged for distribution." Hearing a chal-
lenge to her § 856(a)(1) conviction based on sufficiency of evidence,
the court noted that § 856(a)(1) "does not require that drug distribution
be the primary purpose [of the place], but only a significant purpose."'"
The court concluded that the jury could reasonably convict the defen-
dant based on the presence of marijuana and packaging supplies in the
house, as well as the defendant's membership in the drug organization.7 '
Although taking care of her mother may have been the defendant's
primary purpose for maintaining the house, the court found that "the

69 Idat294.
70 Id at 296.
71 Verners, 53 F3d at 297.
72 Id.
73 Id at 297n4.
74 129 F3d 340 (5th Cir 1997).
75 Id at 342.
76 Id.
77 Id at 342-43.
78 United States v Soto-Silva, 129 F3d at 346 n 4 (second emphasis added).
79 Id at 346.
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evidence indicate[d] that drug distribution was or became at least a sig-
nificant purpose of [defendant's] for maintaining the house."'

III. PURE CONSUMPTION UNDER 21 USC § 856(A)(1)

This Part shifts the analysis from how the circuit courts have in-
terpreted § 856(a)(1) in general to the particular context of pure con-
sumption cases. In addressing manufacturing and distribution cases,
the circuit courts have said little about pure consumption cases beyond
the vague dicta that "casual" drug users and "simple consumption of
drugs in one's home" are not covered by the statute."1 Thus, the circuit
courts have left open three questions regarding pure consumption
cases: If "casual" users and "simple consumption" are not covered by
the statute, are any pure consumption cases covered? If the first ques-
tion is answered in the affirmative, then what exactly is meant by
words like "casual" and "simple"-in other words, what kinds of pure
consumption cases are not covered by the statute? Assuming a line
must be drawn in pure consumption cases, should courts use the stan-
dards from Part II to draw it?

This Part addresses all three of these questions. First, it argues that
the presence of the words "using" and "or" in the statute indicates that
§ 856(a)(1) must cover at least some cases of pure consumption of
drugs. Second, this Part analyzes the legislative intent of the statute in
order to determine what kinds of cases are not covered by the statute.
Finally, this Part argues that the circuit court tests discussed in Part II
should not be used to draw a line between pure consumption cases
covered by § 856(a)(1) and those left to other drug possession statutes.
The circuit court tests provide both too low and too vague a threshold
for pure consumption cases because the legislative intent and the cir-
cuit court opinions interpreting it suggest that "using" captures a nar-
rower range of conduct than "manufacturing" and "distributing." Thus,

80 Id at 347.
81 Any statements about pure consumption were dicta because none of the circuit courts

have actually dealt with a pure consumption case. See, for example, Soto-Silva, 129 F3d at 346
("The evidence sufficiently showed that Soto was a member of the conspiracy which has as one
of its objects the distribution of marihuana from the house."); Verners, 53 F3d at 297 ("[I]t ap-
pears that one of [defendant's] primary purposes in maintaining his place in the home was as a
base of operations to run a drug manufacturing and distributing business."); Banks, 987 F2d at
467 (finding that the defendant had "manufactured, distributed, and used drugs" in the house);
Church, 970 F2d at 406 (noting that the evidence established "significant commercial sales," so
the court did not need to accept the defendant's assertion that all casual drug users risk violating
§ 856(a)(1)); Lancaster, 968 F2d at 1253 (pointing out that even if § 856(a)(1) could be construed
to criminalize simple consumption of drugs in one's home, "it would not avail [the defendant]
whose conduct went far beyond personal consumption"); Roberts, 913 F2d at 220 (noting that
the defendant "was scarcely a 'casual' user of cocaine," but that rather a primary purpose of
renting the place "was to manufacture and distribute cocaine").
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a stricter and more specific standard is necessary for pure consump-
tion cases.

A. The Statute Must Cover Some Pure Consumption

There is no case law verifying that § 856(a)(1) applies to pure
consumption cases,82 but the plain language of the statute covers de-
fendants who open or maintain a place for the purpose of pure con-
sumption of drugs.

Section 856(a)(1) prohibits maintaining a place "for the purpose
of manufacturing, distributing, or using any controlled substance." The
words "or" and "using" are key to understanding the statute's applica-
tion in the pure consumption context. First, the presence of the word
"or" in the statute (as opposed to "and") means that a defendant can
be convicted for having any one of the three following purposes for
opening or maintaining the place in question: (1) manufacturing any
controlled substance; (2) distributing any controlled substance; or (3)
using any controlled substance. In other words, a defendant can be con-
victed for a purpose of "using" a controlled substance without a pur-
pose of manufacturing or distributing.

Thus, the main question is what exactly "using" means. Courts must
interpret § 856(a)(1) to give "using" a meaning separate from "manu-
facturing" and "distributing." Otherwise, the word "using" would be
rendered superfluous, in violation of the "well-settled rule of statutory
construction that all parts of a statute, if at all possible, are to be given
effect."' There are only three meaningful things that a person can do
with drugs: he can create them ("manufacturing"), he can give them to
someone else or sell them ("distributing"), or he can consume them.'
So if "using" must be interpreted to mean something different from
manufacturing or distributing, it must refer to consumption.

Combining this Comment's conclusion about "using" with its
conclusion about "or," if the defendant's purpose for opening or main-
taining a place is to consume drugs, he is subject to liability under the

82 One possible explanation for the lack of case law is that the circuit courts' broadly worded

dicta about "casual users" and "simple consumption" have discouraged prosecutors from charging
pure consumption cases under § 856(a)(1).

83 Weinberger v Hynson, Wescott and Dunning, Inc, 412 US 609, 633 (1973) (refusing to
read the Federal Food, Drug, and Cosmetic Act in such a manner as would render one of the
Act's clauses superfluous). See also Ratzlaf v United States, 510 US 135, 140-41 (1994) ("Judges
should hesitate ... to treat [as surplusage] statutory terms in any setting, and resistance should be
heightened when the words describe an element of a criminal offense."); Jarecki v G.D. Searle &
Co, 367 US 303, 307-08 (1961) (refusing to adopt a reading of a statute that "renders one part a
mere redundancy").

84 This assumes that "using" does not have an absurd meaning, like using drugs to decorate
a house or bait a fishing hook.
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plain language of § 856(a)(1) regardless of any purpose to manufac-
ture or to distribute drugs. In other words, the plain language of the
statute must cover at least some cases involving pure consumption of
controlled substances.

B. What Kinds of Pure Consumption Are Not Covered by the Statute?

The circuit courts have pointed out in dicta that "casual" drug use
and "simple consumption of drugs in one's home" are not subject to
§ 856(a)(1) prosecution. Part III.A argued that these statements can-
not be interpreted to exclude all pure consumption cases. Therefore,
the question is what kinds of consumption the words "casual" and
"simple" refer to-in other words, what sorts of pure consumption cases
are excluded from the statute?

Neither the circuit court opinions nor the plain text of the statute
provides a clear answer to this question. Thus, this Comment analyzes
the statute's legislative intent for guidance on what kinds of consump-
tion the circuit courts must have meant to exclude through words like
"casual" and "simple."85 Part III.B explains how the legislative intent
rules out at least the most "casual" kinds of drug consumption (such
as smoking a single gram of marijuana at home). The same logic ap-
plies to rule out the most "casual" kinds of drug manufacturing and
distribution (such as a defendant who sells a single gram of marijuana
to his friend in the defendant's house). However, Part III.C.1 then
takes this analysis a step further, arguing that the legislative intent
indicates the exclusion of a greater proportion of pure consumption
cases than of manufacturing or distribution cases.

In enacting § 856(a)(1), the intent of Congress was to punish drug
activities that go beyond (and thus deserve a greater penalty than)
"the proscriptions found in other statutes relating to possession and
manufacture [and distribution] of controlled substances."' Otherwise,
there would be no reason to enact a separate statute. The distinguish-
ing feature of § 856(a)(1) is that it "actually criminalizes a particular
defendant's use of property."'

In satisfying the requirement that the defendant make a "use of
property," it is not sufficient that the drug activity merely take place
inside the premises and thus help the defendant to avoid detection by
the police (as would be the case for a defendant who smokes or sells a

85 Consider Concrete Pipe and Prods of Cal, Inc v Construction Laborers Pension Trust for
Southern Cal, 508 US 602, 627 (1993) (noting that "in the usual case of textual ambiguity," the
Supreme Court turns to the "legislative purpose" of the statute).

86 United States v Sturmoski, 971 F2d 452,461-62 (10th Cir 1992).
87 Id at 462 (emphasis added).
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single gram of marijuana in his house). Rather, the premises must con-
tribute to the drug activity in some meaningful way beyond simply pro-
viding a safe place to manufacture, distribute, or use drugs (a "meaning-
ful contribution"). There are two main reasons for this conclusion.

First, if it were enough for the property simply to provide cover
for the defendant's drug activities, this would mean that just about any
drug activity by a defendant in a place he has opened or maintained
would be covered by the statute. After all, such premises would almost
always provide at least some cover for the defendant's drug activity.
The problem is that this conclusion would mean that the prosecution
would only have to prove the first two elements of § 856(a)(1):
(1) "knowingly"; and (2) "opened or maintained a place." The "for the
purpose of' language in § 856(a)(1) would be rendered meaningless,
because there would never be a need to prove any intent on the part
of the defendant-it would always be assumed that the defendant's
intent was to use the premises as a cover for his drug activities. The sta-
tute could simply have made it a crime to "manufacture, distribute, or
use any controlled substance in a place that one has knowingly opened
or maintained." Thus, opening or maintaining a place and manufactur-
ing, distributing, or using drugs in that place is not sufficient -the place
must serve a further meaningful function in the drug activity.

Second, the mere fact that the place helps the defendant to avoid
detection by the authorities could not have been the kind of "use of
property" that Congress envisioned in enacting § 856(a)(1). Instead,
contribution Congress was targeting was the type provided by "crack-
houses,"89 drug establishments set up to facilitate a significant amount
of drug activity. Although the statute certainly covers more than just
"literal crack houses," the explicit reference to crackhouses in the
legislative history indicates that Congress must have had in mind es-
tablishments bearing at least some similarity to crackhouses even if
not possessing the normal characteristics of a crackhouse. How close
the similarity must be is the very question at issue, but a single gram of
marijuana in one's home cannot be close enough.

C. Pure Consumption Cases Require a Different Standard

Having shown that "using" must cover certain pure consumption
cases but that the legislative intent rules out some such cases, this Com-
ment makes two basic arguments for why the circuit court tests devel-
oped in manufacturing and distribution cases should not be applied to

88 For a detailed discussion of the elements of the statute, see Part I.B.
89 132 Cong Rec S at 26474 (cited in note 17).

90 See note 17.
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draw a line between pure consumption criminalized by § 856(a)(1) and
pure consumption left to other statutes. First, the legislative intent and
the circuit court opinions interpreting § 856(a)(1) suggest that it cap-
tures a narrower range of pure consumption activity than manufactur-
ing and distribution activity. Second, the circuit court tests provide thre-
sholds that are both too low and too vague for pure consumption cases.

1. "Using" captures a narrower range of conduct than "manu-
facturing" and "distributing."

The legislative intent and circuit court opinions interpreting that
intent provide two main indications that the "using" language in
§ 856(a)(1) sweeps in a narrower range of conduct than the "manufac-
turing" and "distributing" language. First, as discussed in Part III.B,
the legislative history of the statute suggests that Congress's main
purpose in enacting § 856(a)(1) was to target crackhouses-or at least
drug establishments bearing some similarity to crackhouses. The defi-
nitions of "crackhouse" provided by most circuit courts have indicated
that either the manufacture or distribution of drugs is a key feature of
a crackhouse; these definitions do not appear to include places where
only drug consumption occurs." Although this does not mean that no
pure consumption cases are covered by § 856(a)(1), it does mean that
places where pure consumption of drugs is occurring will by definition
lack a key element of a "crackhouse" as defined by the circuit courts:
the manufacture or distribution of drugs. Thus, fewer pure consump-
tion cases will involve places that are similar to crackhouses.

Second, as discussed in Part III.B, the intent of Congress in enact-
ing § 856(a)(1) was to provide an enhanced penalty for drug activities
to which a place contributes in some meaningful way. For the reasons
that follow, this will include a lower proportion of pure consumption
cases than of manufacturing and distribution cases.

When a defendant distributes drugs in a particular place, that
property often serves as his "place of business": (1) a place where po-
tential consumers know they can usually find the defendant when they
are in need of drugs; (2) a base of operations where the defendant can

91 See, for example, United States v Johnson, 474 F3d 1044, 1046 (8th Cir 2007) (defining a
"crack house" as a "drug distribution center"); United States v Peters, 283 F3d 300, 306 n 3 (5th
Cir 2002) ("A crack house has been defined as a house or apartment where crack cocaine is sold
to addicts."); United States v Castaneda, 9 F3d 761, 766-67 (9th Cir 1993) ("A crack house is a
fixed-location retail operation, selling small daily amounts of drugs to dozens of unstable, vola-
tile, desperate street junkies."); Roberts, 913 F2d at 213 n 1 (defining "crackhouse" as "a place
where crack cocaine is manufactured, distributed, or sold").

92 Courts have been clear that the statute covers more than just "literal crack houses." See
note 17.
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package and stockpile drugs for distribution or store money from the
sales; and/or (3) a centralized location where the defendant can close-
ly supervise any underlings he might have." In these ways, the house
itself facilitates the business beyond simply providing a safe place for
it to occur. A specific standard is not necessary because courts can
simply compare the characteristics of the defendant's drug activities to
the characteristics of a normal business, such as significant commercial
sales, management, and so forth. (as the Seventh Circuit did in Banks
and Church). The more the defendant's distribution activities look like
running a drug business out of a place, the closer the relationship be-
tween the place and the drug activity.

Similarly, when a defendant manufactures drugs in a particular
place, he often makes direct use of the facilities or of household tools
in order to manufacture these drugs-such as the use of a kitchen
stove to convert cocaine into crack; a sunlit, heated area in the house
to grow marijuana; or a fully equipped methamphetamine lab com-
plete with various chemicals, hoses, and clamps. Thus, the place itself
serves a function in the drug manufacture beyond merely providing a
safe area in which it may occur.

Pure consumption cases are different. These cases involve only the
recreational use of drugs, and in most cases the only contribution the
property will make to the consumption is as a secluded location for
the consumption to occur without detection by the police. As dis-
cussed in Part III.B, this alone is insufficient to subject a defendant to
liability under § 856(a)(1). Thus, most pure consumption cases will
lack the key element that the place contributes meaningfully to the
drug consumption. A stricter and more specific standard is necessary:
one that requires courts to find a meaningful contribution and that
directs courts toward particular kinds of evidence that could establish
this contribution.

2. The circuit court tests should not be applied to pure
consumption cases.

a) The "primary purposes" and "significant purpose" tests. The
Tenth and Fifth Circuits disagree on whether § 856(a)(1) is satisfied
only if the manufacture, distribution, or use of drugs is one of the de-
fendant's "primary purposes" of opening or maintaining the place," or if

93 See, for example, Soto-Silva, 129 F3d at 342-43; Verners, 53 F3d at 297.
94 On the other hand, if the defendant sells only one gram of marijuana to one customer,

the house could not be considered his "place of business" such that the house is meaningfully
facilitating the defendant's drug sale.

95 See, for example, Verners, 53 F3d at 294; Banks, 987 F2d at 464-65.
96 Verners, 53 F3d at 296.
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it is enough that drug activity is a "significant purpose." Although these
tests are worded broadly enough to sweep in pure consumption cases,
they provide both too vague and too low a threshold for these cases-
vague in the sense that they do not direct courts to specific kinds of evi-
dence establishing a link between the place and the consumption, and
low in the sense that they do not directly require courts to find that the
defendant's place contributed meaningfully to his drug consumption.

First, these tests are too vaguely worded. In manufacturing and
distribution cases, terms like "significant purpose" and "primary pur-
poses" are sufficiently specific because, as discussed in Part III.C.1, in
most of these cases there will be a meaningful link between the place
and the distribution or manufacture. In the distribution context, the
defendant will usually be running a business out of the place. Thus,
words like "significant" or "primary" imply that the more the defen-
dant's drug activities look like a drug business-that is, the more the
place contributes to the distribution- the better the case for
§ 856(a)(1) liability. This point is supported by the fact that the Verners
court, which formulated the "primary purposes" test, agreed with the
Banks court that § 856(a)(1) "was designed to punish those who use
their property to run drug businesses -hence, the more characteristics
of a business that are present, the more likely it is that the property is
being used 'for the purpose of' those drug activities prohibited by
§ 856(a)(1)."' This is the precise inference that should be drawn given
Congress's intent to criminalize drug activities to which the place mea-
ningfully contributes.

The same reasoning applies to drug manufacture cases. Because
the defendant usually makes direct use of the facilities or of house-
hold tools in order to manufacture the drugs, words like "significant"
and "primary" imply that the greater the defendant's use of these
tools or facilities -that is, the closer the connection of the place to the
manufacture -the stronger the argument for § 856(a)(1) liability.

97 Soto-Silva, 129 F3d at 346 n 4. This Comment does not make a serious attempt to resolve
this circuit split because neither of the tests should be applied to pure consumption cases, which is
the main concern of this Comment. It is worth noting, however, that the difference between the two
tests is probably not particularly meaningful. The split is only meaningful if there are "significant"
purposes for maintaining a house that are not among the "primary purposes" of maintaining it. The
situation would be different if the Verners court had held that the drug activity must be the primary
purpose to which the house is put, but because the court suggested that there could be several
primary purposes to maintaining the house, it is difficult to distinguish its test from Soto-Silva's

98 Verners, 53 F3d at 296-97. See also Soto-Silva, 129 F3d at 346 (holding that the jury
could reasonably find that distribution of drugs was at least a significant purpose for the defen-
dant's maintenance of the house based in part on the defendant's membership in a drug business
and the presence of packaging supplies in the house).
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However, in the pure consumption context, because the recrea-
tional use of drugs will not usually be meaningfully linked to the place,
adjectives like "significant" or "primary" provide little guidance. "Sig-
nificant purpose" or "primary purposes" do not indicate the kinds of
factors establishing a meaningful contribution of the place to the drug
consumption. Thus, the use of these tests could easily lead to applica-
tions of § 856(a)(1) that violate the legislative intent, and a standard
should be adopted that specifies particular kinds of conduct.

In addition to providing too little guidance for pure consumption
cases, the Tenth and Fifth Circuits' tests provide too low of a threshold
for these cases. As discussed above, the "using" language in § 856(a)(1)
captures a narrower range of conduct than "manufacturing" and "dis-
tributing," so courts must be required to consider the issue of whether
the pure consumption case before them falls into the narrow class in
which the place contributes meaningfully enough to the consumption.
The "significant purpose" and "primary purposes" tests do not require
courts to confront this issue directly; these tests measure the impor-
tance of the drug consumption to the defendant (which, as will be ex-
plained in Part IV.B, is indeed a key element of a pure consumption
case), but they do not necessarily require that the place serve a mea-
ningful function in the consumption. For example, imagine a typical
pure consumption case in which a defendant consumes large quanti-
ties of drugs in his house but does not make any other use of the
house to facilitate his drug consumption. A court might conclude that
drug consumption is so important to the defendant that in deciding to
buy the house, he had in mind the establishment of a secluded area in
which to consume drugs. Thus, the court might hold that a "significant
purpose" of buying the house was to consume drugs. Such an outcome
would violate Congress's intent because, as discussed in Part III.B, the
place-consumption link must go beyond the mere fact that the place
provides a safe area for the drug consumption to occur. On the other
hand, this concern is not particularly significant in manufacturing and
distribution cases, because in these cases the place will usually contri-
bute meaningfully enough to the drug activity.

b) The "significant commercial sales" and "supervisor, manager, or
entrepreneur" tests. The Seventh Circuit has defined "purpose" in
§ 856(a)(1) in terms of evidence of "significant commercial sales"'9 and
whether the defendant "acted as a supervisor, manager, or entrepre-
neur.""' The Banks court justified its use of a specific evidentiary stan-
dard by citing an earlier Seventh Circuit case, which noted that "[t]he

99 Church, 970 F2d at 406.
100 Banks, 987 F2d at 466.
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drug-house statute is broadly worded but appears to be aimed ... at
persons who occupy a supervisory, managerial, or entrepreneurial role
in the drug enterprise."' ' Thus, the court correctly acknowledged but
did not explicitly state that although § 856(a)(1) uses broad language,
it targets something more specific than its language would indicate:
those cases in which the place in question contributes meaningfully to
the drug activity. By defining "purpose" in terms of specific kinds of
activities, the Seventh Circuit identified the correct general principle
to be applied to pure consumption cases.

However, there are two main reasons why pure consumption cas-
es require a different standard from the tests provided by the Seventh
Circuit. First, the precise tests provided by the Seventh Circuit simply
do not leave room for pure consumption cases. In such cases, the de-
fendant has not partaken in any "commercial sales," because there is
no sale of drugs in a pure consumption case. And such a defendant
could not be considered a "supervisor, manager, or entrepreneur," be-
cause there is no business to be run in a pure consumption case.

More fundamentally, the Seventh Circuit's tests, although more
specific than those provided by the Tenth and Fifth Circuits, are never-
theless insufficiently specific and strict for pure consumption cases.
One could imagine a standard for pure consumption cases that is ana-
logous to Church's "significant commercial sales" standard, such as
"significant drug consumption" or analogous to Banks's "supervisor,
manager, or entrepreneur" test, such as whether the defendant acted
like a "drug addict." However, the problem with the Seventh Circuit's
tests (and thus the problem with these analogous tests) is that they
only measure the level of drug activity, not the contribution of the
place to the drug activity.

Tests measuring the level of drug activity are sufficient in manu-
facturing and distribution cases because, in those cases, there is usually
a meaningful connection between the place and the drug activity. Thus,
a test that explicitly requires such a connection is not necessary. Moreo-
ver, a test that measures the level of manufacturing and distribution
implicitly tests for this link. For example, the greater the level of "com-
mercial sales" the defendant engages in, the more it looks like the de-
fendant is running a drug business (and, for that matter, a crackhouse)
out of the place, and thus the more meaningful the contribution of the
place to the drug activity. This analogy is strengthened that much more
if the defendant looks like a "supervisor, manager, or entrepreneur."

101 Id (emphasis omitted), quoting United States v Thomas, 956 F2d 165, 166 (7th Cir 1992).

Thomas did not involve a defendant being charged under § 856(a)(1), but rather the case in-
volved a sentencing departure where the district court had analogized to § 856(a)(1). See 956
F2d at 166.
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On the other hand, in the pure consumption context a test direct-
ly requiring a meaningful contribution of the place to the drug activity
is crucial in properly narrowing the statute to its intended scope. A
test measuring the level of drug consumption -such as "significant
drug consumption" - does not implicitly test for a link between the
place and the drug activity. Even if the defendant is consuming a large
quantity of drugs in his house, such evidence does not necessarily indi-
cate that the house is facilitating the drug activity meaningfully.

In sum, although the Seventh Circuit's tests are consistent with
this Comment's general principle that a pure consumption test should
account for specific factors and evidence, they should not be applied
to pure consumption cases. They are insufficiently strict because they
do not require courts to consider whether the house meaningfully
contributed to the drug consumption, and they are insufficiently spe-
cific because they only guide courts to evidence of the level of drug
activity, rather than evidence establishing a place-consumption link. A
new standard is necessary.

IV. A THREE-PART TEST FOR PURE CONSUMPTION CASES

This Comment has made four main arguments. First, because of
the presence of the words "using" and "or," § 856(a)(1) must cover
some cases of pure consumption of drugs. Second, because of the un-
derlying legislative intent, § 856(a)(1) cannot cover all cases of pure
consumption. Third, pure consumption cases require a stricter and
more specific standard than manufacturing and distribution cases be-
cause the legislative intent and the circuit court opinions interpreting
§ 856(a)(1) have suggested that its "using" language captures a narrow-
er range of conduct than "manufacturing" and "distributing." Fourth,
the tests adopted by the circuit courts for manufacturing and distribu-
tion cases are neither strict enough nor specific enough to account for
the unique issues raised by pure consumption cases.

These four premises lead this Comment to propose a stricter and
more specific standard for pure consumption cases. This Comment's
standard weighs the following three factors in determining whether a
defendant has opened or maintained a place for the purpose of pure
consumption of drugs: (1) the direct contribution of the place to the
drug consumption, with particular attention paid to whether the defen-
dant is storing drugs or drug paraphernalia at the place; (2) the impor-
tance of the drug consumption to the defendant, with particular atten-
tion paid to the frequency of the consumption; and (3) whether the de-
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fendant is also using the place for other purposes, with particular atten-
tion paid to whether the defendant is using the place as a residence. ' °2

This standard provides clear guidance as to the kinds of tangible
evidence that are important in subjecting a pure consumption defen-
dant to § 856(a)(1)'s enhanced punishment. In other words, it follows
the general principle underlying the Seventh Circuit opinions-that
given Congress's intent to target a specific class of persons, "purpose"
should be defined in terms of specific kinds of activities-but is even
more specific than the Seventh Circuit's tests in order to tailor this
principle to the unique characteristics of pure consumption cases. The
standard is also stricter because it requires courts to consider certain
issues relevant to the legislative intent, most importantly the contribu-
tion of the place to the consumption.

A. Contribution

The legislative intent requires that the defendant's place contribute
meaningfully to the drug consumption. It is not enough that the place
merely acts as a secluded location for the consumption to occur with-
out detection by the police. 3 Rather, the place must serve a further
function in facilitating the drug consumption.

A key piece of evidence in determining whether a place has mea-
ningfully contributed to the drug consumption is whether the defen-
dant is storing drugs or drug paraphernalia at the place."' If so, then
the place enables the defendant to own significant quantities of drugs
and paraphernalia at once. This capability gives the defendant greater
flexibility in determining when and how often to consume drugs, and
enables the defendant to buy large quantities of drugs and parapher-
nalia at a lower price per unit (at a "bulk rate") than if he could only
purchase small quantities at once. In that sense, the place permits the
defendant to consume more drugs than might otherwise be financially
feasible. Finally, if a defendant is storing drugs and paraphernalia in a

102 The type of drug involved (such as how "hard" the drug is) is not a relevant factor to this
inquiry because the use of this factor would be inconsistent with the text of the statute. Section
856(a)(1) criminalizes the manufacture, distribution, or use of "any" controlled substance. The
insertion of the word "any" strongly implies that no particular form of drug is contemplated by
the statute.

103 See Part III.B.
104 Of course, courts should also take into account any other relevant evidence linking the

defendant's place to the drug consumption. This Comment highlights drug and paraphernalia
storage only because in most pure consumption cases, this will likely provide the most salient
link (if a meaningful link exists).
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place, the place facilitates the drug consumption by preventing theft of
these items.'O'

Two key factors relevant to the strength of the place-consumption
link are: (1) the quantity of drugs and paraphernalia being stored at the
defendant's place; and (2) whether the drugs and paraphernalia being
stored at the place are ever removed. First, the more drugs and para-
phernalia the defendant is storing at the place, the more the place is
contributing to the drug consumption by allowing the defendant to
purchase drugs at a bulk rate, and the greater the importance of the
place as a preventative measure against theft. For example, if a defen-
dant is doing no more than smoking a single gram of marijuana in his
house, it would not be particularly costly to him if the gram were
somehow stolen before he had a chance to smoke it. Because the de-
fendant would have no real reason to take significant and costly
measures (like opening or maintaining a place) to prevent a single
gram of marijuana from being stolen, it would be unreasonable to
conclude that he has opened or maintained the place for that purpose.
The greater the quantity of drugs and paraphernalia being stored in
the defendant's place, the greater the cost to the defendant of these
items being stolen, the greater the need for the defendant to use the
place to prevent these items from being stolen, and therefore the
more reasonable it is to conclude that the defendant is using the place
for the purpose of drug consumption.

In addition to quantity of drugs and paraphernalia, courts should
consider whether and how often the defendant removes the drugs and
paraphernalia from the place in determining whether the place is mea-
ningfully contributing to the drug consumption by allowing the defen-
dant to store drugs there. Evidence that the drugs or paraphernalia
travel with the defendant when he leaves the place would weaken the
link between the place and the drug consumption. In such a case, it is
less reasonable to conclude that the defendant is relying on the place
to prevent the drugs and paraphernalia from being stolen, and there is
also a weaker case to be made that the defendant is using the place to

105 Although this Comment has argued that preventing detection by the police is not a mea-

ningful enough contribution of the place to facilitating consumption, this argument does not apply
to the prevention of theft. As discussed in Part III.B, if concealment from the police were suffi-
cient, then liability could be established in any case where the defendant consumes drugs in a
place he has opened or maintained (rendering the word "purpose" superfluous). This problem
does not exist with regard to prevention against theft, because only in certain cases will a place
meaningfully contribute to the consumption by preventing theft. If the defendant smokes only a
single gram of marijuana, for example, there is no real danger of theft, so the defendant would
have no reason to take steps to prevent theft by opening or maintaining a place. In such a case, it
would be unreasonable to suggest that the defendant opened or maintained the place "for the
purpose" of drug consumption.
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make the drug consumption more convenient. Thus, the place is not
really serving the defendant's drug activity any more than by provid-
ing a secluded location to consume drugs. As discussed in Part III.B,
such a function is not sufficient for § 856(a)(1) liability.

B. Importance

Because § 856(a)(1) punishes opening or maintaining a place for
the purpose of using drugs, the prosecution must show that the defen-
dant had drug consumption in mind in deciding to open or maintain
the place. The plausibility of this conclusion depends in large part on
how important drug consumption is to the defendant-if drug con-
sumption is unimportant to the defendant, he would have little reason
to take the often significant and costly action of opening or maintain-
ing a place for that purpose. The Tenth and Fifth Circuits' "primary
purposes" and "significant purpose" tests recognize that the impor-
tance of the drug activities to the defendant is a key part of the in-
quiry, but (as discussed in Part III.C.2.a) these tests fall short in the
pure consumption context. First, they do not direct courts to specific
kinds of evidence relevant to the inquiry, which is crucial in the pure
consumption context because of the narrow range of conduct that "us-
ing" covers. Second, these tests do not directly require a meaningful
contribution of the place to the consumption. In manufacturing and
distribution cases, the "importance" inquiry is sufficient because a
meaningful contribution will usually exist; in pure consumption cases,
the "importance" inquiry is necessary but not sufficient, which is why
the first factor of this Comment's test is crucial.

The key piece of evidence to consider in determining the impor-
tance of the drug consumption to the defendant is the frequency of his
drug consumption. The more often the defendant consumes drugs, the
greater the likelihood that the defendant values drug consumption,
and thus the stronger the argument that the defendant had a "pur-
pose" of drug consumption in mind in deciding to open or maintain
the place. Courts should consider not just how often the defendant
consumes drugs in general, but how often the defendant consumes
drugs in the particular place in question. Accounting for the frequency
with which the defendant consumes drugs in the place helps ensure
that § 856(a)(1) covers cases in which the place serves an important
function in the consumption. This consideration is also important be-
cause a high frequency of drug consumption occurring at the defen-
dant's place makes it more similar to actual crackhouses-drug estab-
lishments set up to facilitate continuous drug activity-which were
Congress's main targets in enacting § 856(a)(1).

It is important to understand how the first two factors of the
three-part test interact with each other. The first factor of the test re-
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quires a contribution of the place to some kind of drug activity related
to drug consumption-in most cases, the storage of drugs or parapher-
nalia-which is crucial because (unlike with manufacturing and distri-
bution) normally the place will not directly contribute to the consump-
tion itself beyond providing a safe place in which it may occur. But it
is not enough to establish a link only between the place and the sto-
rage of drugs. Even if the defendant stores a large quantity of drugs or
paraphernalia in a place, there must be a link between the place and
the use of drugs because § 856(a)(1) punishes "using" controlled sub-
stances, not merely storing them. The most effective way of establish-
ing this link is proof that the defendant consumes the drugs that he
stores at the place, and consumes them frequently enough that it is
reasonable to conclude that the defendant opened or maintained the
place for the purpose of consuming drugs. In sum, the first factor links
the place to some kind of activity related to drug consumption (such
as drug storage), and the second factor extends that link to the actual
consumption (use) of drugs.

C. Other Purposes

The final inquiry for pure consumption cases is whether the de-
fendant is using the place for other purposes in addition to drug con-
sumption, as well as the relative time spent and importance assigned
to these other purposes.6 If the defendant is using the place for other
important purposes, this fact would weaken the argument that he had
pure consumption of drugs in mind in deciding to open or maintain
the place. The more importance the defendant assigns to the other
purposes relative to drug consumption. and the more time the defen-
dant devotes to these other purposes relative to drug consumption,
the more likely it is that the defendant opened or maintained the
place predominantly for purposes other than drug consumption. Fur-
thermore, evidence that the defendant is assigning greater importance
to the other purposes of the place than to the drug activity weakens
the analogy between the place and traditional crackhouses, which are
devoted mostly to drug activities.

106 The Tenth and Fifth Circuits' "primary purposes" and "significant purpose" tests might
also implicitly make this inquiry. However, as discussed at the beginning of Part IV.B, these tests
are insufficient because: (1) they do not direct courts to specific kinds of evidence relevant to the
inquiry; and (2) they fail to test for a place-consumption link. A test laying out specific kinds of
evidence is especially important to the "other purposes" inquiry because, for the reasons that will
be provided in notes 109-12, the accompanying text, and the remainder of Part IV.C following
note 112, whether the defendant is using the place as a residence is crucial in the pure consump-
tion context (more so than in the manufacturing and distribution context).
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Normally, the most important other purpose for which a pure con-
sumption defendant would be using the place is as a residence. In the
context of manufacturing and distribution cases, the circuit courts have
considered this factor to be relevant,'°7 but certainly not dispositive.',
However, the circuit courts have suggested in dicta that in pure consump-
tion cases, the use of the place as a residence would be an especially
crucial piece of evidence in weakening the case for § 856(a)(1) liability.""

Although circuit court cases like Lancaster do not mean that the
use of the place as a residence would be conclusive as to whether the
defendant could be subject to § 856(a)(1) liability,""° the residence fac-
tor will substantially limit the range of pure consumption cases swept
under the statute, which is consistent with Congress's intent to subject
a narrow range of pure consumption defendants to § 856(a)(1) liabili-
ty. This is because in most pure consumption cases where a defendant
meets the second element of § 856(a)(1)-"opened or maintained a
place" -he will be using the place as a residence. After all, if the defen-
dant is merely consuming drugs at the place without actually living
there, it will be difficult for the prosecution to establish that the de-
fendant had a "substantial connection'"" or "dominion and control"
over the place."2 So in a pure consumption case, there is often a sub-
stantial inverse relationship between the strength of the "opened or
maintained" element and the strength of the "purpose" element.

107 See, for example, Verners, 53 F3d at 297 (reasoning that the fact that Mr. Verners "was

apparently not sleeping at the house" suggested that one of his primary purposes for maintaining
the place was to run a drug business, whereas the fact that Guessinia Verners's "primary purpose
in maintaining the house was as a home" weakened the case for § 856(a)(1) liability).

108 See, for example, Roberts, 913 F2d at 220 (suggesting that the fact that a defendant lives
at a particular place does not necessarily indicate the true purpose of the place, because "it is
highly unlikely that anyone would openly maintain a place for the purpose of manufacturing and
distributing cocaine without some sort of 'legitimate' cover-- [such] as a residence").

109 See, for example, Lancaster, 968 F2d at 1253 (noting that § 856(a)(1) cannot be con-

strued "to criminalize simple consumption of drugs in one's home" because the "casual" drug
user "does not maintain his house for the purpose of using drugs but rather for the purpose of
residence").

110 The Lancaster court referred not to all kinds of consumption in the home, but "simple"

consumption, and not all kinds of drug use in the home, but "casual" drug use, leaving room for
the possibility that some cases of pure consumption in a residence will be subject to the statute.
For example, if a defendant is using his residence to store large quantities of drugs and frequent-
ly consumes them in his home, he could be liable despite the residence factor, because he would
be more than a "casual" user of drugs.

111 Verners, 53 F3d at 296.
112 Roberts, 913 F3d at 221. On the other hand, as suggested in Part III.C.1, the defendant

will often have a significant connection to the place in manufacturing and distribution cases even
if he does not reside at the place. For a general discussion of the "opened or maintained a place"
element of § 856(a)(1), see Part I.B.2.
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On the other hand, if a defendant engages in pure consumption
of drugs in a place that is not his residence and still manages to meet
the "opened or maintained" element, this fact would be persuasive
evidence that the defendant's purpose in opening or maintaining the
place was drug consumption (assuming the place does not have some
other important purpose). For example, one could imagine an extreme
case in which a defendant rents an apartment for the sole purpose of
consuming drugs, and in which every day drives to this apartment,
consumes drugs, and then leaves. In such a case, the "other purposes"
factor would weigh strongly in favor of § 856(a)(1) liability. Of course,
it is important to keep in mind that although this would be an easy
case for liability under a "significant purpose" or "primary purposes"
test (given that drug consumption is the sole purpose of the place),
under this Comment's three-part test the outcome is not so clear. The
prosecution would still need to show that the place contributed mea-
ningfully to the drug consumption beyond simply providing a secluded
location for it to occur (for example, by allowing the defendant to
store drugs there).

Pure consumption cases that satisfy both the "opened or main-
tained" element and the three-part "purpose" test will be rare, but a
standard that subjects a narrow range of pure consumption defendants
to liability is the inevitable result of the tension between the statutory
text and the legislative intent. The plain language of the statute must
cover some pure consumption cases, but the legislative intent of the
statute establishes that Congress intended to target drug activities mea-
ningfully facilitated by the place and bearing some similarity to crack-
houses, which will sweep in only the rare pure consumption case.

CONCLUSION

The combination of the words "using" and "or" in § 856(a)(1) means
that § 856(a)(1) must cover some cases of pure consumption of drugs.
However, it would contradict the purpose of the statute -to impose an
enhanced penalty in cases in which the use of the property meaningfully
contributes to the drug activity-to conclude that all pure consumption
cases are swept in by the statute. Thus, courts must draw a line between
pure consumption covered by the statute and pure consumption left to
other drug possession statutes. Courts should use a stricter and more
specific standard to draw this line than they do in manufacture or dis-
tribution cases, because the legislative intent and the circuit court opi-
nions interpreting that intent suggest that "using" captures a narrower
range of conduct than "manufacturing" and "distributing."

The circuit courts have developed a variety of tests for applying
§ 856(a)(1) to manufacturing and distribution cases, but these tests are
neither strict enough nor specific enough for pure consumption cases.
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Thus, this Comment proposes a new three-part test tailored to the
particular legislative intent behind pure consumption cases. The test is
stricter than those provided by the circuit courts because it requires
courts to make certain findings essential to the legislative intent-
particularly that the place meaningfully contributes to the drug activi-
ty beyond simply providing a secluded location for it to occur. The test
is more specific because it identifies (even more specifically than the
Seventh Circuit's tests) activities that help determine whether a de-
fendant is subject to § 856(a)(1) liability, such as the use of the place as
a residence, the frequency of the drug consumption, and the storage of
drugs and paraphernalia.

It is possible that the circuit courts' broadly worded dicta about
"casual" drug users and "simple consumption" have discouraged pros-
ecutors from charging pure consumption cases under § 856(a)(1). This
Comment reveals to courts and prosecutors that § 856(a)(1) targets at
least some pure consumption cases. At the same time, there is a troub-
lesome possibility that if the courts heed this message, they will simply
apply their old tests to pure consumption cases, thus frustrating the
statute's legislative intent. Therefore, it is crucial that if circuit courts
do hear pure consumption cases under § 856(a)(1), they realize that
the word "purpose" does not mean the same thing in all cases under
the crackhouse statute.
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