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Effects of Psychoﬁathology on Adolescent
Medical Decision-Making

FRANCES J. LEXCEN AND N. DICKON REPPUCCI?

Introduction

The legal status of juveniles has undergone dramatic changes in the last
three decades, most notably with Supreme Court rulings that extended consti-
tutional rights to minors charged with criminal acts and those seeking abor-
tions.! The original intent of these cases was to protect juveniles from “excess-
es of paternalism” in the juvenile justice system, and to promote the best
interests of pregnant minors. For example, Bellotti v Baird established the
necessity of adolescent access to abortion without parental consent.? In so
doing, the Court predicated the validity of the adolescent’s consent on the
minor’s maturity, as assessed by judicial review. “Maturity” was equated with
the competence attributed to adults in a similar position, who are presumed
competent by virtue of their age of majority, unless proven otherwise. Thus,
inherent to the decisional rights granted by Bellotzi and other cases is the
assumption that adolescent competence is equivalent to adult competence. The
judicial system presumes that adults are competent to function autonomously
unless proven incompetent. Proof of incompetence in adults derives from the
informed consent model of medical decision-making: adults cannot give valid
consent if they are incapable of the minimal abilities of indicating a choice,
understanding and appreciating their condition or situation, or demonstrating
rational cognitive processes.

1. Frances J. Lexcen is a Ph.D. candidate in Clinical Psychology in the Department
of Psychology at the University of Virginia. N. Dickon Reppucci is Professor of Psychology
in the Department of Psychology at the University of Virginia.

1. See In re Gault, 387 US 1 (1967), regarding minors charged with criminal acts;
Bellotti v Baird, 443 US 622 (1979), regarding minors seeking abortions.

2. 443 US 622 (1979). See Elizabeth S. Scott, Judgment and Reasoning in Adolescent
Decision Making, 37 Vill L Rev 1607 (1992).
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The inverse standard of competence generally applies to adolescents.
Persons under the age of majority are presumed incompetent to function
autonomously. Establishing adolescent competence requires disproving incompe-
tence. However, some judicial rulings regarding adolescent competence,
discussed in this Article, have accepted the proposition that an underage
person who can meet the minimal criteria of choice, understanding, and
appreciation used to disprove adult incompetence is as functionally autono-
mous as a competent adult. But within the realm of empirical research, this is
a questionable assumption, because relatively little is presently known about
the nature of adolescent functioning and how it compares to adult functioning.
Judicial rulings have not sufficiently considered the extent to which the abilities
of adolescents to make “mature” decisions are indeed qualitatively different
from those of adults, thus ignoring the possibility that using adult criteria to
establish adolescent competence may result in a misrepresentation of adolescent
functioning and competence.

Nonetheless, in the wake of Bellotti and Gault, the judicial system began
imposing greater responsibilities on adolescents for their behaviors. As juvenile
crime rates began to rise exponentially in the 1980s, legislators made commu-
nity safety a priority in determining punishment for and other deterrent
responses to juvenile crime.* Concurrently, political action groups opposed to
abortion for adults identified adolescent abortion rights as the most vulnerable
target for inroads to overturning Roe v Wade.* Thus, the definition of a
“mature minor” has become controversial, and describing adolescents’ abilities
has been made difficult by issues only obliquely related to empirical research.

Much of the early psychological research supporting the initial policy
changes in adolescent legal and medical competence arose from advocacy
promoting respect for the individual needs, rights, and autonomy of children.
The methodology of these studies was often grounded in outdated theories of
cognitive stage development and resulted in overly broad assertions that there
are no differences in the decision-making capacities of older adolescents and
adults.” However, careful consideration of relevant judicial rulings and evi-
dence from research on adolescent development poses a challenge to this
approach. At stake is the societal tradition of parens patriae towards adoles-
cents, the historical desire to protect the young from poor medical and legal
decisions that can have lifelong consequences for the youths themselves and for
society.

This Article reviews one of the major threats to competent medical
decision-making, psychopathology, as it occurs in adolescents. Psychopathology
in adults is one of two major threats to adult competence, the second being
mental retardation.® Assuming that competence arises through developmental

3. Thomas Grisso, Society’s Retributive Response to Juvenile Violence: A Developmen-
tal Perspective, 20 L & Human Beh 229, 229-32 (1996).

4. See E.R. Rubin, The Abortion Controversy: A Documentary History (Greenwood
1994); Roe v Wade, 410 US 113 (1973).

5. See R.S. Siegler, Children’s Thinking (Prentice Hall 2d ed 1991).

6. See Gary B. Melton, et al, Psychological Evaluation for the Courts chs 4-5
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processes, the disruption to development caused by psychopathology may pose
an even greater threat to adolescents than to adults. The first Section of this
Article considers legal developments in adolescent medical decision-making. The
second Section describes the general effects of adolescent psychopathology,
especially as they relate to treatment and decision-making considerations. The
third and concluding Section discusses the implications of adolescent psychopa-
thology for adolescent medical rights and responsibilities and suggests direc-
tions for future research.

Legal Aspects of Adolescent Medical Decision-Making
INFORMED CONSENT

The physician’s duty. The rights of patients to make decisions about their
own care have evolved from the parallel ethics of personal autonomy and the
physician’s duty to help and not to harm. The meaning of informed consent is
two-fold: the physician is required to communicate relevant information about
risks and benefits, and the patient must understand the information offered.” By
contrast, early in medical history, medical decision-making was the sole purview
of the treating physician, who was expected to possess knowledge of optimal
care options and to make the decisions in the patient’s best interest. Under this
parens patriae model, physicians routinely withheld information regarding the
risks and unpleasant aspects of optimal treatment, as it was considered the
physician’s duty to obtain the patient’s compliance at all costs.® As early as
1767, though, an English court ruled that treatment could not be administered
without a patient’s consent, indicating that at least obtaining the patient’s
consent was by then the usual practice.” By the 1800s, the common law favored
obtaining consent of patients, albeit without their acquiring full knowledge of
treatment risks and options; this was referred to as simple consent. Treatment
without such consent was tantamount to battery and was an intrusion on the
person’s integrity and autonomy.

In Salgo v Stanford University, the concept of simple consent developed into
“informed consent.”® The patient in this case was given an aortograph, which
involved the injection of a radio-opaque substance into his aorta and left him
paralyzed from the waist down. The patient’s family insisted that he had not
been informed about the nature of the procedure, and while this was disputed by
two physicians, they nevertheless admitted that the details of the procedure had

(Guilford 1987).

7. Canterbury v Spence, 464 F2d 772, 780-83 (DC Cir 1972), cert denied 409 US
1064 (1972).

8. See Ronald J. Cohen and William E. Mariano, Legal Guidebook in Mental Health
ch II (Free Press 1982).

9. See P.S. Appelbaum, C.W. Lidz, and A. Meisel, Informed Consent: Legal Theory
and Clinical Practice (Oxford 1987) (discussing the 1767 case of Slater v Baker and
Stapleton).

10. 317 P2d 170, 181 (Cal Ct App 1957).
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not been fully disclosed. The court held that patients could not offer informed
consent without full knowledge of the treatment to which they were agreeing.
Cases thereafter defined the required information disclosure to include the nature
of the condition, the treatment being offered, the risks and benefits of treatment,
the risks of refusing treatment, and the treatment alternatives." In practice,
physicians still have significant discretion in the amount of information that they
provide to patients, due to “therapeutic privilege.” Therapeutic privilege allows
a physician to withhold information that might cause harm to a patient, in-
cluding the potential harm that could arise if the patient rejects treatment
because of its attendant risks and side effects."

Characteristics of informed consent. Numerous rulings have defined the
characteristics necessary for valid informed consent: understanding,
voluntariness, and competence. Courts began ruling as early as 1906 that consent
given without understanding was incompetent, suggesting that this legal standard
differed from the ethical duty of a physician merely to deliver information to the
patient.”® However, physicians have retained considerable latitude in assessing
what patients can understand and how well they understand it. Physicians enjoy
such latitude despite empirical evidence that patients understand only a portion
of the information they are provided at any given time and that patients easily
confuse their expectations of goodwill in a clinician with the factual risks and
benefits of treatments.'

A second characteristic of informed consent, voluntariness, is an expression
of the cultural and common law ethic of autonomy. Under this standard,
freedom from coercion by the state or any other party is an essential quality of
independent decision-making. While courts considering medical decision-making
cases have not upheld this freedom in actions between private parties, such as
family members, they have consistently asserted the unacceptability of forced
treatment by physicians.

The third characteristic of informed consent, competence to consent, was
initially given less priority in medical literature and the law. Patients were
deemed incompetent in obvious circumstances, such as unconsciousness, coma,
intoxication, psychosis, or delirium. Minors were also deemed incompetent, but
due to immaturity rather than impairment.'® Incompetent persons were treated

11. See, for example, Natanson v Kline, 350 P2d 1093, 1106 (Kan 1960); Mitchell v
Robinson, 334 SW2d 11, 19 (Mo 1960) (subsequently disapproved of).

12. Barclay v Campbell, 683 SW2d 498, 501 (Tex Civ App 1984), judgment rev’d by
Barclay v Campbell, 204 SW2d 8 (Tex 1986).

13. Pratt v Davis, 118 Tl App 161 (1905), affd 79 NE 562 (Il 1906).

14. Paul S. Appelbaum, et al, False Hopes and Best Data: Consent to Research and
the Therapeutic Misconception, 17 Hastings Ctr Rep 20 (1987); F.J. Ingelfinger, Informed
(but Uneducated) Consent, 287 New Eng ] of Medicine 465 (1972); Michael Rohrbaugh
and John C. Rogers, What Did the Doctor Do? When Physicians and Patients Disagree,
3 Archives of Family Medicine 125 (1994); Robert Taylor, Practice Commentary, 3 Ar-
chives of Family Medicine 129 (1994).

15. See Appelbaum, Lidz, and Meisel, Informed Consent (cited in note 9).

16. Richard E. Redding, Children’s Competence to Provide Informed Consent for Men-
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without consultation and even over objection, and consent was implied under an
assumption that the person would agree to the treatment regime if he or she was
rationally unimpaired and sufficiently mature. Guardians were sometimes
assigned to make decisions for incompetent patients (including adults), and
parents were presumed and permitted to make decisions for their minor chil-
dren.”

The characteristics of competence has now conceptually subsumed
voluntariness and understanding necessary for informed consent, both in current
theory and in empirical research. As the broad standard, competence is applied
in both legal and medical domains. Four discrete abilities regarding choice have
been described as components of competence: communication, understanding,
appreciation, and rational manipulation.’®

Grisso, et al, operationalized the four abilities for empirical assessment.’
Communication of a choice involves not only the patient’s ability to speak or
otherwise indicate desires but also the ability to maintain a stable preference or
choice once it is communicated. Understanding requires the patient to demon-
strate comprehension of information regarding his or her condition and treat-
ment options by paraphrasing the information or recognizing the information
after it is presented. Appreciation is the patient’s ability to recognize that the in-
formation about his or her condition and treatment options is applicable to his
or her own circumstances. Rational manipulation is logical and adequate
reasoning, independent of the accuracy of information or the plausibility of pre-
mises used by the individual.

Using these operational definitions of the four abilities inherent to compe-
tence, Appelbaum and Grisso studied three samples of mentally and medically ill
adult patients, as well as community samples of subjects who were not ill, to
assess the impact of psychopathology on the capacity to consent to treatment.?
Generally, their results indicated that patients with psychopathology were at
greater risk of incompetence and that adults with schizophrenia were at greatest
risk, even when compared to other mentally ill patients.

Autonomy interests versus health interests. Implicit in the careful delineation
of physician responsibilities and patient characteristics is the potential conflict
between health and autonomy values, and various arguments are posited to
support the primacy of each. The federal government often manifests a prefer-

tal Health Treatment, 50 Wash & Lee L Rev 695, 704-07 (1993).

17. See Appelbaum, Lidz, and Meisel, Informed Consent (cited in note 9).

18. Paul S. Appelbaum and Thomas Grisso, The MacArthur Treatment Competence
Study: I: Mental Illness and Competence to Consent to Treatment, 19 L & Human Beh
105 (1995) (“MacArthur I”); Thomas Grisso, et al, The MacArthur Treatment Competence
Study: II: Measures of Abilities Related to Competence to Consent to Treatment, 19 L &
Human Beh 127 (1995) (“MacArthur II”); Thomas Grisso and Paul S. Appelbaum, The
MacArthur Treatment Competence Study: III: Abilities of Patients to Consent to Psy-
chiatric and Medical Treatments, 19 L & Human Beh 149 {1995) (“MacArthur 11I7).

19. See MacArthur II (cited in note 18).

20. See MacArthur III (cited in note 18).
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ence for health over autonomy, primarily through the ethics of nonmalfeasance
and beneficence. Nonmalfeasance justifies the maintenance of an individual’s
well-being notwithstanding expressed opposition to treatment by citing the
interests of society’s other members. Therefore, psychotic patients who are
dangerous to others can be deprived of their civil liberties and treated for their
conditions in order to protect other members of the community. Similarly,
government agencies have the right to vaccinate forcibly individuals during a
plague in the name of public health interests.”? More recently, the Supreme
Court held that states may confine sex offenders beyond the terms of their
criminal sentences, for the same reasons.*

Beneficence is essentially the parens patriae doctrine asserting that govern-
ment can force treatment on individuals for their own good, under the premise
that the individuals would agree to the treatment if they were not unduly
influenced by their own bad judgment. Thus, for example, psychotic patients
who are dangerous to themselves can be treated against their wishes even when
their condition poses no threat to other community members (and when such
treatment is thus not justified under the nonmalfeasance principle).”? This
principle has been extended to the treatment of minors whose parents wish to
deny them treatment for serious medical conditions due to religious or other
personal grounds. In these rare cases, the state briefly takes custody of the minor,
orders the appropriate care, and returns custody to the parents. The justification
for this abrogation of parental rights is society’s interests in protecting the life
and health of an individual it considers to be innocent.?*

ADOLESCENT COMPETENCE

Society has long wrestled with its uncertainty regarding the ability of
adolescents and young adults to make adequate decisions, and it has tenuously
accommodated this uncertainty by creating the legally ambiguous age of majori-
ty. For most matters, age 18 is the legal “bright line” between childhood and
adulthood, although there are several exceptions to this bright line. For example,
many states grant motor vehicle licenses as early as age 16 if certain training and
qualification criteria are met, and all states prohibit young adults from drinking
alcoholic beverages until age 21. Until passage of the Twenty-Sixth Amendment,
males could volunteer for the armed forces shortly before turning 18, but they
could not vote for the president, who initiated the military actions in which they
fought, until they were 21.

As recently as 1982, several states, including Arkansas, South Carolina,
Washington, and New York, established the age of sexual consent at 11 years,

21. See Jacobson v Massachusetts, 197 US 11, 28-30 (1905).

22. Kansas v Hendricks, 117 S Ct 2072, 2079-81 (1997).

23. See Appelbaum, Lidz, and Meisel, Informed Consent (cited in note 9).

24. See Jennifer L. Rosato, The Ultimate Test of Autonomy: Should Minors Have a
Right to Make Decisions Regarding Life-Sustaining Treatment?, 49 Rutgers L Rev 1, 6-9,
43-47 (1996).
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while others, including Alaska, Arizona, California, Florida, Idaho, Illinois,
Oklahoma, and Wisconsin, set the age of sexual consent at 18 years.” In some
states, young women cannot receive federal funding for voluntary sterilization
prior to age 21, but they can receive funding for all other medical care, including
other forms of contraception, by age 18. Finally, notwithstanding the various age
requirements for sexual consent, some states have no minimum age requirement
for children to seek and receive contraceptives, suggesting that requesting
contraceptives is seen as sufficient evidence of maturity to justify providing
them.?

With regard to adolescent medical decision-making, the state has certain
interests additional to those of nonmalfeasance and beneficence. Society invests
considerable resources in children, anticipating their future contribution to the
greater good, and the state thus has interests in protecting that investment and
its anticipated returns by protecting children from harm. Furthermore, parents
have their own substantial interests in directing the development of their off-
spring, and the rights of parents to raise and control their children are significant
to the state. The Supreme Court recognized parental interests in their children
under the Due Process Clause of the Fourteenth Amendment, describing those
interests as “the liberty of parents and guardians to direct the upbringing and
education of children under their control.”* Finally, the state also has interests
in protecting the integrity and ethics of medical practitioners, and its actions and
rulings are often consistent with the expectation that doctors will heal and not
harm their patients.?® .

Adults are presumed competent to make treatment decisions, and incompe-
tence must be demonstrated to override their decisions, at least absent other
justification for forced treatment. However, by both common law and tradition,
minors are considered incompetent to make health-care decisions, due not to
impairment but to immaturity.?” Courts further presume that parents are more
capable by reason of maturity to make medical decisions for their children, and
are motivated by devotion to their offspring to act in their children's best
interests.’® Therefore, a physician treating a child without the parent’s consent
could be liable for assault and battery, even if the child consented. Exceptions to
this general principle include emergency treatment required to preserve the child’s
life and well-being, when the law infers parental consent because the delay
required to obtain explicit consent might cause further harm to the child.

25. Michelle Oberman, Turning Girls into Women: Re-evaluating Modern Statutory
Rape Law, 85 J Crim L & Criminol 15 (1994).

26. Id.

27. Pierce v Society of the Sisters, 268 US 510, 534-35 (1925). See also Meyer v
Nebraska, 262 US 390 (1923).

28. Rosato, 49 Rutgers L Rev at 80-83 (cited in note 24).

29. Redding, 50 Wash & Lee L Rev at 704-07 (cited in note 16).

30. See, for example, Parbam v J.R., 442 US 584, 600-04 (1979).

31. Luka v Lowrie, 136 NW 1106, 1109-10 (Mich 1912); Sullivan v Montgomery,
279 NYS 575, 577-78 (1935).
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Limited rights to consent. Two other exceptions apply to similar classes of
minors: “emancipated minors” and “mature minors.” With some variation
among states, emancipated minors are those who no longer live with their
parents, who are no longer financially dependent on their parents, or whose
parents have surrendered parental duties.”> Mature minors are those deemed
mature enough to make medical decisions for themselves, as described in a Su-
preme Court decision in favor of physicians who had treated older adolescents
and were subsequently sued by the parents.”® The physicians argued that the
minors involved were old enough at the time of treatment to understand what
was needed and to accept it. In part, the Supreme Court’s ruling was influenced
by the greater benefit and low risk of the treatment offered, in this case, dispens-
ing contraceptives.

A cursory evaluation of the medical decision-making rights accorded adoles-
cents suggests that courts and legislators have begun to give credence to the
concept of underage competence. However, closer inspection reveals that most
decisions are in keeping with other, more global state interests. Beginning in the
1960s, a number of Supreme Court rulings made specific types of health care
available to older adolescents. At the time of an epidemic of sexually transmitted
diseases among unemancipated minors, states began passing “minor treatment
statutes” that allowed teens to seek treatment while maintaining privacy from
parents.> Subsequently, states began making treatment available for conditions
that could impact public health and that might remain untreated if parental
notification or consent were required. Presently, all states have minor treatment
statutes for sexually transmitted diseases, substance abuse, contraception, and
mental health disorders.*> Some commentators have suggested that these types
of treatment are merely an extension of the emergency treatment exception.*

Abortion rights. With regard to abortion rights, the Supreme Court extended
the constitutional rights of adults to seek abortion to some minors. In Planned
Parenthood of Central Missouri v Danforth, the Court ruled that third parties
could not be vested with power to abrogate a woman’s decision to terminate a
pregnancy.”’ In the case of a husband’s interests in an abortion decision, the
Court wrote, “Clearly, since the State cannot regulate or proscribe abortion dur-
ing the first stage [i.e., the first trimester of pregnancy], when the physician and
his patient make that decision, the State cannot delegate authority to any
particular person, even the spouse, to prevent abortion during that same peri-
0d.”*® Applying the same principle, the Court said of parental veto over adoles-

32. AR. Holder, Legal Issues in Pediatrics and Adolescent Medicine (Yale 1986).

33. Carey v Population Services Intl, 431 US 678 (1977).

34. Linda Sorenson Ewald, Medical Decision-Making for Children: An Analysis of
Competing Interests, 25 SLU L J 689, 700-02 (1982).

35. Michelle Oberman, Minor Rights and Wrongs, 24 J L Medicine & Ethics 127
(1996).

36. See Holder, Legal Issues (cited in note 32).

37. 428 US 52, 67-75 (1976).

38. Id at 69.
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cent abortion, “Just as with the requirement of consent from the spouse, so here,
the State does not have the constitutional authority to give a third party an
absolute, and possibly arbitrary, veto over the decision of the physician and his
patient to terminate the patient’s pregnancy, regardless of the reason for with-
holding the consent.”® The Court specifically said it was not addressing the
issue of maturity of adolescents seeking abortions but was merely rejecting a
“special-consent provision, exercisable by a person other than the woman and
her physician, as a prerequisite to a minor’s termination of her pregnancy . ..
without a sufficient justification for the restriction.”*

Three years later, the Court heard Bellotti, a case regarding a Massachusetts
statute that required a pregnant adolescent to obtain parental consent before
obtaining an abortion.* The relevant issues included parental rights to control
a child’s behavior, the child’s right to privacy and right to act on the advice of
her physician, and the state’s interests in promoting both parental rights and the |
best interests of the child. The Court described parental rights as control of
children for the purposes of teaching responsible and moral behavior to minors,
who eventually must become contributing members of society. The Court also
recognized that teenage pregnancy can pose insurmountable financial obstacles
to 2 minor who has not finished her education or obtained sufficient job training
to be able to support herself and her child. Allowing one or both of the parents
to have final say in the course of the pregnancy, regardless of the child’s wishes,
represented a level of involuntariness that was unacceptable, as the Court had
ruled in Danforth. However, the Court allowed Massachusetts to implement a
judicial review process requiring a pregnant adolescent to be assessed by a judge
for status as a “mature minor” before electing abortion without parental
consent. The description of a “mature minor” was based primarily on the
informed consent model for adults: namely, the minor must demonstrate her
understanding and knowledge of the procedure and appreciate its relevance to
her condition. No further elaboration was offered to guide the assessment of
maturity, suggesting that adolescent competence may be equated with adult
competence if a particular adolescent demonstrates understanding and apprecia-
tion. The Court also ruled that even if a child is deemed by judicial review to be
too immature to make the decision, the judge must order the abortion if it is in
the best interests of the child. Throughout the Bellotti decision, the Court
asserted that parental consent was desirable but did not supersede the privacy
rights of the pregnant adolescent and that the possibility of judicial bypass of
parental consent must be maintained in order to prevent the special-consent
condition prohibited by Danforth.

Right to refuse treatment. Despite the numerous treatment-seeking rights
accorded to adolescents, the right to refuse treatment was not concurrently
granted. For example, an adolescent could obtain psychiatric treatment without

39. Id at 74.
40. Id at 75.
41. Bellotti v Baird, 443 US 622 (1979).
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his or her parents’ consent, but the adolescent could not refuse treatment secured
for him or her by his parents, including inpatient treatment that deprived him of
his civil liberties without the benefit of constitutionally mandated procedural
safeguards afforded adults.”? During the 1980s, psychiatric inpatient treatment
of adolescents more than quadrupled. Weithorn found that most of these admis-
sions were for nonpsychotic, nonacute conditions: two-thirds were for conduct
disorder, oppositional defiant disorder, personality disorders, adjustment dis-
orders, mild depression, or nondependent drug and alcohol abuse.” By compar-
ison, approximately one-half to two-thirds of adults who receive inpatient care
are admitted for psychosis, severe depression, or organic disorder.* It is likely
that, in many cases, adolescents are admitted for behaviors typical of the age
group rather than for genuine psychopathology, and that these behaviors are
developmentally limited to adolescence.*

The Supreme Court ruled in 1979 that “voluntary commitment” of juveniles
to state hospitals must facilitate parents’ abilities to obtain care for their mentally
ill children, in keeping with the parens patriae tradition.”® Parental interests
were considered dominant over the child’s interests, assuming the parents were
neither neglectful nor abusive. The criteria for admission procedures were kept
to a minimum, so that parents would not be discouraged from seeking treatment
by a process that was “too onerous, too embarrassing, or too contentious.”*’
Evaluation by a neutral party, usually the admitting physician, was required to
protect the child from risks of error without violating parental authority, but the
evaluation was not required to take the form of a formal or quasi-formal
hearing. The final criteria was periodic review and evaluation of the child’s
condition, but no time period for re-evaluation was established, and the goal of
early release was explicitly assumed to be a part of hospital procedure.

Significant problems under this system can arise from the interests of the two
admitting parties: i.e., the physician and the parents. Empirical studies suggest
that it cannot be assumed that parents seeking to hospitalize children are always
acting in the children’s best interests. Other factors such as parental psychopa-
thology and family stressors may play a significant role in the decision to commit
an adolescent.”® Likewise, physicians can be motivated by the commercial

42. Dennis E. Cichon, Developing a Mental Health Code for Minors, 13 Cooley L Rev
529, 530-31, 551-68 (1996).

43. Lois A. Weithorn, Mental Hospitalization of Troublesome Youth: An Analysis of
Skyrocketing Admission Rates, 40 Stan L Rev 773, 783, 788-92 (1988).

44, 1d at 788-789; Marilyn Jackson-Beeck, Ira M. Schwartz, and Andrew Rutherford,
Trends and Issues in Juvenile Confinement for Psychiatric and Chemical Dependency
Treatment, 10 Intl J L & Psych 153, 157 (1987).

45. Carol A.B. Warren and Patricia Guttridge, Adolescent Psychiatric Hospitalization
and Social Control, in Linda A. Teplin, ed, Mental Health and Criminal Justice 119, 127-
32 (Sage 1984); Terri E. Moffitt, Adolescence-Limited and Life-Course-Persistent Antisocial
Behavior: A Developmental Taxonomy, 100 Psychological Rev 674 (1993).

46. Parbam v J.R., 442 US 584, 601-605 (1979).

47. 1d at 605.

48. Patricia Minuchin, Families and Individual Development: Provocations from the
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interests of private hospitals.* Therefore, the safeguards against unnecessary
confinement may not be as beneficent as presumed. However, some critics have
suggested that this careful skirting of the right to refuse treatment may be
consistent with the state’s interests in preventing self-inflicted harm by juve-
niles.®® Moreover, Parham v J.R. suggests the Court believed that adolescents
being committed by their parents would be incompetent to make further treat-
ment decisions by virtue of the condition requiring hospitalization, an assump-
tion that is not made of psychotic adults who require hospitalization. This
assumption effectively precludes rights to refuse treatments administered after
admission, such as psychoactive drugs, electro-convulsive therapy (ECT), or con-
finement and restraints.*

Parham: specifically addressed admission criteria for state hospitals, without
addressing private institutions. This allowed states to create additional admission
criteria for private facilities, and many have elected to do so.’ Fourteen states
have extended Parbam procedures to admissions to private facilities, and one of -
these states requires additional procedures in some cases. Fifteen other states
have laws that cover both public and private psychiatric hospitals, requiring the
minimal Parbam procedures for commitment of younger children and providing
older children with additional procedural safeguards, such as consent require-
ments and evaluations before and after admission. Six states require the consent
of older children, and two states require judicial review if a child of any age
objects to commitment. One state prohibits parental commitment of children
over the age of 14 and requires consent of children under 14, and four other
states prohibit parental commitment of children over 16. Three states prohibit
third-party commitment of juveniles, instead requiring involuntary commitment
civil proceedings like those required for adults. Postadmission review procedures
have been enacted by 21 of the states that allow parental commitment. Proce-
dures include allowing a minor to file an objection to treatment or a request for
discharge, automatic court hearings after admission, 3- to 15-day time limits on
inpatient treatment without judicial review, and independent clinical reviews.
Most states have specific age requirements for triggering procedures, resulting in
greater autonomy for adolescents. -

Perhaps the most extreme test of adolescent competence is the right to refuse
treatment for life-threatening conditions. At this writing, there have been no
rulings by the Supreme Court specifically concerning adolescent rights to refuse
life-sustaining treatment; the following review is therefore limited to cases heard
by individual states. In the case of a terminally ill or incapacitated adolescent, the
state’s interests are diminished, as society’s investment and expectations for the
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child’s future are no longer viable. Evans carefully reviewed 15 such cases, the
decisions of which were guided primarily by statutory law.”* The cases were
bimodal in distribution, mostly comprised of subjects under two years of age and
above 13 years of age. Among the adolescents, many were in persistent vegetative
states, and their wishes (as stated prior to the onset of their conditions and
reported by family members) were considered by the court. However, rulings
were still made on the basis of the parent’s wishes, and in no case did the child’s
wishes conflict with the parents’. By including the teens’ wishes as evidence,
though, the judges made a gesture towards consideration of adolescent capacity
to make significant autonomous medical decisions.

In some cases where adolescents have refused treatment, the outcomes have
been ambiguous regarding the capacities and rights of minors. In a case decided
by the Illinois State Supreme Court, a 17-year-old girl wished to refuse a blood
transfusion that would save her life on the grounds of lifelong religious beliefs,
a decision with which her mother concurred.* A guardian was initially appoint-
ed after the state found the girl to be a neglected child, and the guardian autho-
rized the transfusions, which were administered during the delay caused by the
appeals process. On appeal, the girl was granted the right to refuse treatment, on
the basis of her maturity and proximity in age to adulthood. The court used a
mature minor standard and invoked a common law right to refuse treatment
rather than a constitutional right. However, the immediate medical crisis had
passed due to the transfusion received prior to the hearing at the direction of the
appointed guardian, and the girl’s right became a moot point. Furthermore, the
court ruled in the girl’s favor largely because her mother supported her decision.
By contrast, in a New York Supreme Court case, a 17-year-old male cancer
patient was not granted the right to refuse treatment, even though his parents
supported his decision, on grounds that he lacked independence from his parents’
influence and that his and his parents’ religious convictions against transfusion
were not of long duration.”

The two cases above demonstrate how similar cases can be decided different-
ly using the mature minor standards. The judicial algorithm in these two cases
suggests that an adolescent who demonstrates an undefined quality of maturity
and has the support of his or her parents can make treatment-refusal decisions,
even if the parents’ interests conflict with the state’s.* However, if the adoles-
cent does not demonstrate convincing maturity and the parents’ interests conflict
with the state’s, the state will presume to decide the child’s best interests.”

Summary. Generally, when ruling on adolescents’ medical decision-making
rights, courts consider several factors other than the wishes or maturity of the
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child.*® It is consistent with the state’s commitment to public health and safety
for it to allow teenagers to seek treatment for sexually transmitted diseases,
substance abuse, contraception, and mental health. Furthermore, courts have
consistently ruled that the implications for society of refusing to treat are greater
than the implications of compromising the parents’ rights to control their
offspring, without suggesting that older adolescents know their own interests
better than their parents.” In order to ensure that teens seek treatment, the
privacy issues of adolescents who may not wish to consult their parents were
seen to need protection. Parents who might object to teens receiving treatment
for these diseases would be in conflict with the state’s nonmalfeasance inter-
ests.®

When maturity and, by implication, competence are considered, the defini-
tion of maturity is unclear. By employing an informed consent model, the
Supreme Court has suggested it provides adequate criteria for assessing juvenile
competence, and much research has been generated to support applying this
model to adolescent competence. However, informed consent for adults assumes
that all adults are competent and therefore seeks potential vulnerability in those
presumed to be sound. Even among adults, incompetence in one area is not
considered proof of incompetence in other areas, and competence in a given
domain does not guarantee competence in all domains.*! By contrast, using this
model with adolescents, who are presumed incompetent, is at best an inadequate
application of both logic and less-than-thorough research methods; worse, it may
well be a disservice to the very parties that society wishes to protect. As evi-
denced by the varying ages of majority among different domains, the law has
recognized that the age of majority is not a unitary concept and that rights
regarding more serious decisions should be postponed until maturity is more
certain. Moreover, the nature and development of maturity among adolescents
is poorly defined by empirical evidence.®® Therefore, it seems premature to sug-
gest that a model which disqualifies competence in adults is sufficient to qualify
competence in adolescents.

Psychological Aspects of Adolescent Decision-Making

Two areas of adolescent development must be considered in reviewing the
body of empirical research on medical decision-making: normal development and
psychopathology. Normal development most closely describes what we know
about adolescent cognitive, social, and biological growth, and if fully defined, it
would be most comparable to an adult standard of maturity. Psychopathology
in adolescence would pose a threat to whatever maturity exists in adolescence,
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and that threat may or may not be similar to the impairment seen in adults with
comparable pathology.

NORMAL DEVELOPMENT

Given that the judicial system presumes incompetence in minors, the purpose
of empirical research on adolescent maturity must be to define the parameters
and domains of adolescent development, such that competence and incompetence
can be quantified. Having described the psychological capacities adequately,
assessment of all domains could then be used to substantiate an evaluation of
general and specific competence. At this time, there is a growing body of data
regarding the nature of normal adolescence, most of which points to the incom-
plete quality of what is known about this period of growth.

Cognitive capacities. Previous research supported adolescent competence by
examining adolescent development as described by Piagetian stage theory and
implying that acquisition of “formal operations” equated with adult develop-
ment, such that adult informed consent criteria were applicable and adequate to
assess adolescent competence.®* Formal operations is the final stage of Piaget’s
progressive cognitive schema and is typified by the ability to perceive conceptual-
ly and abstractly, to make detailed plans of action, and to understand one’s own
behavior within a context.* Stages in Piagetian theory are discontinuous, so
that once a stage is achieved in one area, that stage is achieved in all areas,
without regression to a previous stage.®®

Although Piaget’s theories are widely respected and universally taught,
considerable research indicates that the stages described are not comprehensive
of the abilities of children;* nor is mastery of all tasks within a stage achieved
simultaneously.®” Flavell attempted to explain differential acquisition of tasks
within a stage by suggesting that consistency depends on whom, when, and what
we observe.®® In other words, differences in abilities may occur across children
of a given age due to individual differences such as personality, task demands, or
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conceptual knowledge. Interestingly, children who have recently acquired a
reasoning concept may apply it more consistently when it is first learned than
when they understand the concept better.®” Furthermore, functioning within a
specific developmental stage may represent a child’s most advanced reasoning,”
but not his average or modal level of reasoning ability.”

These challenges to the reliability of stage development raise issues regarding
adolescent maturity. Performance on specific formal operations tasks does not
guarantee consistent maturity across domains and may overstate an individual’s
typical performance. Thus, adolescent performance at the formal operations stage
does not guarantee an ability to think equally well about all problems or to think
at that stage at all times. Furthermore, the reasoning and thinking capacities of
adolescents are not yet fully described by psychological research. Therefore,
assessing competence accurately is less likely, and asserting that an adolescent is
competent because he or she succeeds at tests for impairment in adults is not a
complete assessment.

Psychosocial capacities. Adolescence is a time when individuals begin to
anticipate greater responsibilities and freedoms as they approach the age of
majority. Ideally, they practice making new types of decisions that are congruent
with their readiness and abilities, but are protected by caring adults from making
catastrophic mistakes or from suffering consequences that arise from lesser
mistakes made in good faith.”? In light of this unusual period of semi-autono-
my, several authors have suggested that the social influences and experiences
associated with the transition from dependency should be included in the
assessment of adolescent competence.

Scott, Reppucci, and Woolard have proposed a judgment model of compe-
tence that would incorporate subjective values with the informed consent
model.”? They argue that judges who assess maturity implicitly consider devel-
opmentally linked traits not included in the adult competence model in order to
deduce maturity in individual adolescents. They suggest that empirically estab-
lished differences between adolescents and adults, such as risk preference and
perception, temporal perspective, and the influence of parental and peer relation-
ships should be considered markers by which mature adolescent reasoning can be
compared with adult reasoning. Steinberg and Cauffman expanded the concept
of judgment to incorporate elements of identity formation, healthy autonomy,
inhibition of impulsiveness, and ability to perceive the complexity of situational
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dilemmas.” Furthermore, they also suggest, along with Scott, et al, that the
social context of decision-making can influence functional abilities.”

Assessing psychosocial influences in medical decision-making by children,
studies by Scherer and Scherer and Reppucci found that children’s autonomy
from their parents increases with age and that the ability to assert a choice for
medical care that conflicted with a parent’s choice also increased with age and
with the risk associated with treatment.” These findings support the idea that
older children and adolescents possess the abilities to weigh the risks and benefits
of treatment, to appreciate the consequences for themselves, and to assert their
differences with parents.

Biological capacities. Until recently, it was believed that the central nervous
system, especially the brain, reached maturity in middle to late childhood and
then remained essentially static. The weight of a human brain increases approxi-
mately four times between birth and age 10 and then gradually declines during
normal development over the remaining life course.” Grey matter, which is
comprised of the cell bodies of neurons, increases during the first five to ten
years of life, due to a proliferation of synapses between neurons.”” The over-
abundance of connections takes two forms: each neuron has many more dendrit-
ic spines receiving impulses from other neurons, and the number of extant
neurons is much greater than in the adult brain. Elimination of excess neurons,
known as “pruning,” reduces cortical synapses by 40 percent in childhood,
resulting in a loss of grey matter.”” Pruning results in more efficient commu-
nication between cells.®* In humans, pruning occurs at different times in differ-
ent areas of the brain.®' Prior to pruning, the developing brain is more resilient
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in recovery after head injury; subsequent to pruning, recovery takes longer and
is less likely. The exact cognitive effects of pruning are not clearly identified, but
improved impulse control, sustained logical thought, and complex problem-
solving are generally described among them.®

White matter, which is comprised of the myelin sheath, provides structural
support for the brain and fatty insulation for neurons to facilitate conductivity.
Pathways for myelination are clearly defined by age one, and myelination in-
creases rapidly until age three. It has been reported for more than 10 years that
myelination continues into early adolescence;® pathological and animal studies
have suggested it continues into adulthood.®*

Tissue changes. Prior to recent technological advances, the human brain at
age three was largely indistingnishable from the adult brain using conventional
magnetic resonance imaging (MRI).® However, newer technology has made
available information about the brain that was previously inaccessible to obser-
vation, and this has shown that biological development continues throughout
adolescence and in some cases into early adulthood. For example, a 1994 study
using advanced MRI and two large samples of normal subjects revealed con-
tinuing changes in tissue quantities of the cerebral cortex through late adoles-
cence (ages 15 to 20) and early adulthood (ages 20 to 25 and 25 to 30).%¢ The
formation of cortical grey matter was seen to peak in volume at about age four,
after which it declined steadily through adolescence and adulthood. By contrast,
cortical white matter volume increased gradually throughout childhood until age
20, when it began to level off. As a result, the ratio between grey and white
matter fell steeply during childhood and began to level off in the third decade.
This same study showed that although grey matter volume continues to decline
through age 70, white matter volume remains stable after about age 25.

Another study using advanced MRI methods supported these results,
showing that cortical grey matter does not approximate adult mean values until
age 20 and that frontal white matter does not approximate the mean adult
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values until about age 25.% This study also showed that grey and white matter
volumes of adolescents (age range 10 to 20 years, mean age 13.5 years) differ
significantly from those of children (age range 4 to 10 years, mean age 7.4 years)
and adults (age range 20 to