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GENDER, JUSTICE, AND THE COURTS

REPORT OF TEE MAINE COMMISSION ON
GENDER, JUSTICE, AND THE COURTS.

INTRODUCrION

A. Background

The Commission on Gender, Justice, and the Courts was estab-
lished by the Maine Supreme Judicial Court in January 1993, pursu-
ant to a resolution adopted by the Conference of Chief Justices in
1988 urging the creation of task forces to study gender bias and mi-
nority concerns within court systems. In recent years, forty-one
states, the District of Columbia, and two federal circuits have estab-
lished task forces on gender bias in the courts as part of a continuing
effort to achieve equality for women and men in American society.
These jurisdictions recognized that access to a neutral and unbiased
court is essential to the administration of justice, and is guaranteed
to every person under the Constitutions of the United States and
most states.

The mandate of Maine's Commission was to identify attitudes and
behavior within the Maine judicial system that either reflect gender
bias or may be perceived to reflect such bias, to consider how gen-
der affects the treatment of women and men in the legal and judicial
environment, and to make appropriate remedial recommendations
that could be implemented by the Court. The Court also charged
the Commission with developing recommendations to ensure that
gender-based myths, biases and stereotypes do not affect judicial
decisionmaking. The ultimate goal was to ensure that all partici-
pants in the court system be treated fairly and that the justice system
operate free of any bias. A copy of the order establishing the Com-
mission is included as Appendix A to this Report.

The Commission is comprised of twelve members, seven of whom
are female and five of whom are male.' The Honorable Caroline
Duby Glassman, Associate Justice of the Maine Supreme Judicial
Court, has served as the Court's liaison to the Commission. The
members have brought a variety of experience and expertise to the
Commission along with their diverse perspectives. That experience

* Presented to the Supreme Judicial Court of Maine on December 4, 1996.
Commission Members: Professor Colleen Khoury, Chair, The Honorable Robert E.
Crowley; Rita L. Desjardins, Clerk of Court; Peter J. DeTroy, Esq.; Patrick F. Ende,
Esq.; Michele Garwood, Administrative Clerk; Catherine A. Lee, Esq.; The
Honorable Kermit V. Lipez; Steven D. Silin, Esq.; Patricia M. Stevens, Esq.;
Professor Nancy Wanderer, The Honorable Joyce A. Wheeler. Liaison to the
Supreme Judicial Court of Maine: The Honorable Caroline Duby Glassman.

1. Thirteen members were appointed to the Commission initially, but one of the
original members-retired Superior Court Justice Jack 0. Smith-resigned during
the first year.
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MAINE LAW REVIEW

includes the private practice of law in towns and cities around the
State; experience as judges and clerks within the Administrative,
District, Superior and Supreme Judicial courts; legal practice in the
Attorney General's Office, the University of Maine system, other
State agencies, and organizations providing legal services to indigent
Mainers; as well as experience in law teaching. The members' ex-
pertise covers civil, criminal, and family law matters.

B. Definition of Gender Bias

Early on, the Commission developed a working definition of gen-
der bias to guide and inform its research. In the Commission's view,
gender bias exists when decisions are made or actions are taken
based upon preconceived or stereotypical notions about the nature,
roles, and abilities of women and men, rather than upon an evalua-
tion of each individual and his or her situation. Gender bias is re-
flected in the misconceptions and myths about the social and
economic realities of men's and women's lives, in the imposition of
burdens on one sex that are not imposed upon the other, and in
society's perception of the relative value of women's and men's
work. Gender bias does not require deliberate intent and often
arises from a lack of knowledge. The Commission's definition of
gender bias recognized that all of us, whether judge, lawyer, or
layperson, have biases by virtue of cultural conditioning and life ex-
perience. The challenge is to be alert to patterns of thought that
reflect those biases and to prevent them from being translated into
biased decisions and behaviors.

C. Commission's Research Methodology and Process

From the outset, the Commission knew that it could not conduct
an independent research study as comprehensive as those done in
many other states. First, because of its own lack of financial re-
sources, the Court was unable to provide either funds or the loaned
staff to enable the Commission to mount such an effort. Second, it
did not seem sensible to "reinvent the wheel." The reports of the
other states and federal circuits contain a wealth of data and rele-
vant information on the issue of gender bias in the courts which
could inform our work. In addition, there was substantial and strik-
ing consistency among the states with respect to the findings and
conclusions on the issues studied. The Commission determined,
however, that it was essential that we conduct some original re-
search in Maine so that our findings and recommendations would
reflect and address the experiences of Maine citizens in their deal-
ings with our judicial system.

Working with social science researchers at the Muskie Institute of
Public Affairs at the University of Southern Maine, who contributed
their time and expertise to the Commission without compensation,
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GENDER, JUSTICE, AND THE COURTS

the Commission developed a research design that would enable it to
study a number of issues that the Commission believed were impor-
tant to Maine citizens. In accordance with the Court's order, the
Commission members worked in small subcommittees-on Gender
and Economics, Gender in the Courts, and Crime and the Courts-
to identify the issues the Commission should focus on in doing its
Maine research. Ultimately, twelve topic areas were selected?
Concurrently, the non-judicial members of the Commission devel-
oped a plan for raising private funds and in-kind contributions from
lawyers, law firms, foundations, and other individuals and institu-
tions interested in the unbiased administration of justice.

The Commission's efforts to raise funds and in-kind support were
successful,3 but not successful enough to support our original re-
search design. We decided to scale back the scope of the original
Maine research, limiting ourselves to issues and methods that were
less fund and labor intensive. For example, we recognized that we
could not conduct original research on issues such as jury decision-
making and damage awards, both of which would require intensive
study of case files, personal interviews, and sophisticated sampling.
The Commission's limited financial resources also precluded the use
of written surveys, public hearings, and case-file audits as research
methods.

The private fundraising (and a 1995 allocation from the Court)
enabled the Commission to retain a part-time Research Coordinator
who worked with us to revise the research design. The revised re-
search design called for Commission members and other volunteers
to summarize and analyze, in a systematic way, the findings and rec-
ommendations other states had made with respect to the eleven4

issue areas on which the Commission's work would focus. The
Commission also collected demographic information on the gender
characteristics of certain participants in Maine's court system, and
court personnel policies and procedures. In lieu of more extensive
and expensive research tools, the Commission decided to gather
Maine data through the use of focus groups comprised of various
court participants-litigants in family law and domestic violence
matters, attorneys, judges, and court personnel. As discussed more

2. The issues initially selected for study were Representation in Contested Di-
vorces, Custody and Visitation, Child Support, Alimony and Marital Property, Vic-
tims of Domestic Violence and Sexual Offenses, Treatment and Interaction of
Participants in the Court System, Hiring and Promotion in the Court System, Crimi-
nal Sentencing, Alternative Dispute Resolution, Damage Awards for Lost Earnings,
Demographics of the Judicial System, and Jury Decisionmaking.

3. The numerous individuals, firms, and institutions who made cash and in-kind
contributions to the Commission and who gave generously of their time to help us
complete our work are listed in Appendix B.

4. For the reasons mentioned above, the Commission eliminated the issue of jury
decisionmaking.
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fully below, a total of twenty-three focus groups were conducted,
with the assistance of professional facilitators and volunteer
notetakers, in three regions around the State in the period from
March to November 1995.

The focus group data were analyzed in detail by a subcommittee
of Commission members who reported their conclusions to the
Commission. The Commission then compared what it learned in the
focus groups to information on the same issue gleaned from our
other data source, the reports of other states. The Commission's
analysis of these data, glossed by the experiences and expertise of its
members in the various aspects of the Maine judicial system, ena-
bled the Commission to develop the observations and conclusions
and, ultimately, the recommendations to the Court presented in this
Report.5

RESEARCH DESIGN

The primary method of collecting the Maine data for this study
was focus group research. As will be discussed below, to be fully
effective as a research tool, focus group data need to be compared
to at least one other data source. In this case, the other data source
was the information contained in the reports of the gender-bias task
forces of the twenty-six states, including the District of Columbia,
and two federal circuits that had been published at the time of our
study.6

A. Uses, Opportunities and Limitations of Focus Group Research

Focus group technique was first developed by Robert Merton and
colleagues in the mid-1940's and has subsequently been refined into
a powerful technique with commercial applications. Only recently
have social science researchers begun adapting the technique to uses
such as those served by this study.

Focus groups have been defined and described as
... an interview with a small group of people on a specific
topic .... The focus group interview is indeed an interview. It
is not a discussion, it is not a problem solving session. It is not
a decision-making group....

5. Because of time and other constraints inherent in the focus group method,
certain issues could not be explored in the groups. These issues are noted in the
various issue discussions in the body of the Report. The data underlying our conclu-
sions and recommendations on those issues are derived exclusively from the reports
of other states.

6. Since the Commission was established, eight other states have issued reports,
and seven others are in the formation, development or data collection phase of their
work. A list of the state reports reviewed by the Commission for purposes of this
study is included in Appendix C.
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The participants are typically a relatively homogenous group
of people who are asked to reflect on the questions asked by
the interviewer. Participants get to hear each other's re-
sponses and to make additional comments beyond their own
original responses as they hear what other people have to say.
It is not necessary for the group to reach any kind of consen-
sus. Nor is it necessary for people to disagree. The object is to
get high-quality data in a social context where people can con-
sider their own views in the context of the views of others.7

In certain research settings, focus group data can be more inform-
ative than data collected by other methods, especially if the re-
searcher is searching for an understanding of the levels of feeling
and experience from small groups of persons similarly situated.
With proper guidance from a focus group leader, group members
can describe the details of complex experiences and the reasoning
behind their attitudes about and responses to these experiences.8

Other advantages of focus groups include the opportunity to
gather data more quickly and less expensively than would be the
case if each respondent were separately interviewed, to interact di-
rectly with participants, and to capture experience in respondents'
own words. Focus groups are flexible, in that they can be used to
examine a range of topics with a variety of individuals in a variety of
settings. In addition, focus group results are generally easy to
understand.

The focus group technique also has limitations and disadvantages,
many of which are bound up in the advantages just described. They
include the following: (1) the small number of respondents and the
"convenience nature" of focus group recruiting practices limit im-
mediate generalization to a larger population; indeed, the wiUling-
ness of participants to self-select into a one- to two-hour discussion
may, in and of itself, indicate some difference from the broader pop-
ulation of interest; (2) the interaction of respondents with one an-
other and with the group leader may be skewed by a dominant or
opinionated participant; the fact that the responses from members
of the group are not independent of one another may also limit the
generalizability of results; (3) moderator bias, which can find expres-
sion, for example, in cues about what kinds of responses are appro-
priate or desirable, may skew results; and (4) the open-ended nature

7. "Focus Group Interviews," from Michael Quinn Patton, Qualitative Evaluation
and Research Methods (2nd Edition), pp. 335-337. Sage Publications, Inc., 1990.

8. Martha Ann Carey, "The Group Effect in Focus Groups: Planning, Imple-
menting, and Interpreting Focus Group Research," from Janice M. Morse (ed.), Crit-
ical Issues in Qualitative Research Methods, p. 226. Sage Publications, Inc., 1994.
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of responses often makes compilation and interpretation of results
labor intensive and difficult.9

B. Organization of Focus Groups in This Study
To effectively gather information on the issues selected for study

here in Maine, the Commission decided that it needed to have input
from the principal participants in the court system: litigants, attor-
neys, judges, and court personnel. Because almost half of the issues
selected for study related to family law, our litigant cohort was com-
prised of persons who had been involved in such matters during the
preceding two years. For the most part, the names of litigants in-
vited to participate in the focus groups in Portland and Bangor were
obtained from attorneys who handled family law cases. As noted
below, this selection method meant that most of the litigants in
these groups were represented by counsel. This limited our ability
to explore the issue of access to representation as fully as we had
hoped, as well as our ability to hear from pro se litigants. In Aroos-
took County, the names of family law litigants were supplied by
court clerks from dockets over the preceding two years. The names
of litigants in domestic violence matters were obtained from court
lists and from various programs that work with victims of domestic
violence.

The Commission decided to conduct separate focus groups for
male and female litigants, lawyers, and judges to encourage open
and frank discussion of gender issues among participants.

Nine litigant focus groups were conducted: three with male liti-
gants in family law matters, three with female litigants in such mat-
ters, and three with female victims of domestic violence. All told,
written invitations to participate were sent to more than 200 litigants
in family law matters who resided in all corners of the State; those
invited were equally divided between men and women. Twenty-one
female litigants attended a focus group meeting, and seventeen of
the males did so. Approximately 100 litigants in domestic violence
matters received invitations and twelve of these attended one of the
three sessions.

The attorneys invited to participate in focus groups were selected
from lists of members of the family law and litigation sections of the
Maine State Bar Association. These sections were chosen so we
could gather data from attorneys who had experience in represent-
ing clients in either family law or criminal law matters, or both. The
lists were sorted by geographical area, and the names of attorneys to
be invited to a focus group in a particular region of the State were
then randomly selected. The response to the Commission's invita-

9. David W. Stewart and Prem N. Shamdasani, Focus Groups: Theory and Prac-
dce, pp. 16-17. Applied Social Research Methods Series, Volume 20. Sage Publica-
tions, Inc., 1990.
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tion was generally good. Of the sixty or so male attorneys invited,
twenty-one were able to attend a focus group. Twenty of the sev-
enty female attorneys invited to participate were able to do so. Vir-
tually all of the invited attorneys expressed interest in participating,
but scheduling conflicts made attendance impossible for some.

The Commission decided to invite only judges in the District and
Superior Courts to participate in a focus group. Judges of the Maine
Supreme Judicial Court were excluded for several reasons. First,
there was concern about whether issues of hierarchy would interfere
with open discussion. Second, to the extent that most of the issues
selected for study related to actual courtroom practice and experi-
ence, the Commission wanted to ensure that all judicial participants
could speak from their own recent experience. As noted above, be-
cause there were only nine female judges in the trial courts at the
time the focus groups were conducted, all of them were invited to
ensure an adequate response rate. Of those invited, six were able to
attend. Invitations were sent to twelve male judges whose names
were randomly selected from pools of names that were created to
ensure a mix of geographical diversity and court level Of the
twelve male judges invited to the focus group, ten were able to
attend.

Five focus groups were conducted with court personnel. Three
groups were held with personnel in the clerks' offices: one with
Clerks of the District and Superior Courts in Cumberland, Han-
cock, Penobscot, Piscataquis, Waldo, and Washington counties, and
two with Assistant and Associate Clerks from various counties
throughout the State. Those invited were selected at random from
lists that provided geographical distribution and representation of
both court levels. Again, the participation rate was excellent. Of
the twelve Clerks invited, eleven attended. Tventy of the twenty-
one Assistant and Associate Clerks invited to participate did so.

Two focus groups were held with personnel in the Administrative
Office of the Courts (AOC): one for all managerial staff and one for
nonmanagerial staff. Of the ten managers invited, nine attended; of
the thirteen randomly selected nonmanagerial AOC personnel in-
vited, ten attended. The court personnel focus groups were not in-
tentionally segregated by gender, although by virtue of the
demographics of the court system, all the participants in the clerks'
meetings were female. The AOC meetings were attended by males
and females; males accounted for eight of the nine participants in
the managerial focus group, and females constituted nine of the ten
participants in the nonmanagerial meeting.

With the assistance of volunteer professional researchers from the
Muskie Institute, the Commission designed question clusters for
each focus group cohort. To enable comparison of responses, the
same or similar questions were asked of as many cohorts as possible.
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Inevitably, however, some questions were appropriate only to spe-
cific cohorts. For example, there were questions that only judges
could answer adequately, and others that were unique to litigants.
A copy of the focus group questions asked by facilitators of each
cohort is attached as Appendix D.

The research professionals retained by the Commission conducted
focus groups during the period from late March to November 1995
at various locations around Maine. A list of the dates and locations
of the various focus group meetings is attached as Appendix E [on
file with the Maine Law Review].

The Commission recruited volunteers-primarily from the ranks
of judicial law clerks to the Supreme Judicial Court and the Superior
Court-to serve as notetakers in the focus group sessions. The
notetakers were instructed about focus group notetaking techniques
and the standards to be used in writing their reports. Not surpris-
ingly, even with instruction, there was variation among the
notetakers in approach and style. This variation was, to some de-
gree, a limiting factor in interpreting focus group minutes.

C. Analysis of Focus Group Data

Minutes from all focus group meetings were gathered together
into a single computer file. The responses of the groups were
scanned and sorted to ensure that the responses of participants gen-
erally followed the topical arrangement of the questions being
asked. (Focus group participants often drift across topics as they
talk about their experiences and feelings.) The responses of all
groups within each cohort (e.g., male lawyers, female litigants) to
each question were then clustered to make the data easier to
analyze.

A subcommittee of the Commission was then formed to analyze
focus group data. Each subcommittee member independently re-
viewed the written record of the meetings. They examined the rec-
ord of each group to ascertain how participants in a single meeting
responded to the questions, and compared the responses of partici-
pants in each group to the responses of participants from the same
cohort who participated in other meetings. Finally, they examined
how the same questions were treated across cohorts-that is, how
lawyers, litigants, judges, and court employees answered the same or
similar questions.

The subcommittee then met as a group to develop findings and
consider their implications. The subcommittee did not consider
findings from studies conducted in other states. Rather, its charge
was to consider focus group data from Maine exclusively.

Meetings of the focus group subcommittee were facilitated by a
professional researcher. The group organized its inquiry into the
four broad areas that encompassed the specific topics selected for

[Vol. 49:135
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study'0 : access, treatment and interaction, process and outcomes, and
hiring and advancement of court employees. The reported exper-
iences and views of focus group participants with regard to each of
these areas were analyzed. The subcommittee considered questions
such as the following: (1) What do respondents report? Do the re-
ports suggest that gender is an issue? If so, does gender bias emerge
as a critical factor in any way? (2) To what extent did different indi-
viduals, groups and cohorts see the same issues in the same ways?
To what extent did they see things differently? (3) What level of
confidence do we have in the reports of respondents? What other
explanations might account for what they say they experienced? To
what extent is it possible to generalize from the reported exper-
iences of the people in these groups? (4) What do the reports
mean? What can we conclude from what people said, and at what
level of confidence? Where do we think the Commission must look
to the reports from other states for a clearer understanding of what
focus group respondents in Maine were saying?

The preliminary findings and recommendations of the subcommit-
tee were developed into a report to the full Commission.

D. State Report Research

The process of extracting the voluminous data contained in the
gender bias reports of other jurisdictions was an especially arduous
task. The first step was to generate a summary of each state's data,
findings, and recommendations with respect to the eleven issues that
the Commission had selected for study. Commission members and
other volunteers-for the most part, judicial law clerks-were asked
to complete a detailed questionnaire that elicited information about
each state's report on each topic. Every effort was made to ensure
that the summaries of the state report information would be as accu-
rate and uniform as possible. It was not feasible, however, to pro-
vide the same level of supervision that would have been present had
professional researchers undertaken the task. Consequently, there
was some variation in the style and quality of the summaries.

Once the state summaries were completed, a further synthesis was
needed. The data from all of the states with respect to each of the
topics selected for study were compiled by Commission members
and other volunteers into issue-specific summaries. These issue-by-
issue summaries enabled the Commission to analyze the findings
and recommendations of the states on a particular issue, and then to
compare and contrast those findings with the Maine focus group
data.

10. See notes 2 and 4, supra.
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E. Analyzing and Interpreting Results from All Sources

After the focus group subcommittee report and the state summa-
ries were completed, the full Commission met numerous times to
consider findings from both the state reports and the focus group
inquiry. Two of these meetings were facilitated by a professional
researcher who guided the Commission through a systematic consid-
eration of the major questions framing the research. The Commis-
sion posed for itself the following questions:

1. In what ways, if at all, does gender influence access to repre-
sentation? How do we account for gender-related differences with
regard to access? To the extent differences exist, do they give rise
to concerns about fairness? If so, are remedies at hand?

2. In what ways, if at all, does gender influence the way parties
experience the litigation process? Is gender a factor in the way the
court treats litigants, lawyers, and witnesses? Does it influence law-
yers' behavior toward litigants, other lawyers, judges, witnesses, and
court personnel? Is the behavior of court employees and court se-
curity officers influenced by gender to any significant degree? If
gender does influence the litigation experience, what, if anything,
ought to be done about it?

3. Does gender influence the ways in which legal matters are ul-
timately resolved? If so, what are the reasons for this? To the ex-
tent outcomes are influenced by gender, is this appropriate or is it
the product of bias? If the latter, what remedies would we propose?

4. To what extent, if at all, does gender influence how court em-
ployees are treated by other participants in the court system? Is
gender a factor in the hiring of court personnel, the assignment of
work, or the opportunities for advancement? If so, what remedies
would we propose?

The Commission took up each question in turn. As members pro-
posed various answers, the group drew on all the materials at hand
to consider: (1) Is this the most plausible answer to this question?
Might other equally persuasive explanations apply? (2) Where in
the materials is there supportive evidence for this or any other an-
swer? How do the materials from other state reports speak to the
question? How do reports from Maine focus groups square with
these reports and with each other? (3) What level of confidence do
we have in this or any other answer being proposed? (4) If we can-
not answer the question with a high level of confidence, how do we
propose to deal with the issue?

The findings, conclusions, and recommendations of the Commis-
sion that emerged from this inquiry are presented in the following
sections of this Report.

[Vol. 49:135
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STATE REPORTS AND Focus GROUPS

Having described the process that guided the Commission's in-
quiry, we now set forth what we have learned from the reports of
the other states and jurisdictions and from the Maine focus groups.

Temporal Issues In evaluating the data from the reports of other
jurisdictions and the Maine focus groups, the Commission had to
struggle with several temporal issues. As noted above, many of the
state reports were based on research conducted more than ten years
ago. The Commission recognized that, because of the passage of
time and the increased societal awareness of and sensitivity to gen-
der issues, the findings and conclusions in many of the state reports
might be out-of-date or inaccurate. We have tried to note this
where it is appropriate or necessary.

The Maine focus group data presented a somewhat different tem-
poral problem. Because of the discursive and interactive character
of a focus group discussion, it is sometimes difficult to determine
whether a particular comment or observation relates to a relatively
recent event or describes something that occurred many years ago.
Sometimes, the notes clearly identify the time frame of the events,
but often either the focus group participants or the notetaker failed
to provide a temporal context. Again, we have tried to note this
where it is an issue.

Ambiguity in Focus Group Responses Another challenge con-
fronting the Commission was how to deal with the often anomalous
and ambiguous nature of the statements made by participants in the
focus groups. The Commission recognized that the focus groups
were dynamic discussions among human beings and that people are
often inconsistent and may hold two seemingly contradictory views
simultaneously. These ambiguities are, therefore, reflected in the
following discussion of the focus group material.

A. Access

Access to the judicial system is obviously a threshold issue. If a
litigant does not have the necessary means of access to the court
system, primarily through representation by counsel, she or he is at
a continuing disadvantage in pursuing or defending a claim. Be-
cause of financial constraints, the Commission looked only at repre-
sentation of litigants in contested divorces.

Other States
Virtually all of the state reports found that women are less likely

than men to be represented in divorce proceedings." Although

11. Twenty-one of the twenty-six states whose reports were studied by the Com-
mission either directly addressed the issue of representation in divorce or com-
mented on the issue based on other information. Four states did not address the
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many states have procedures that allow courts to award counsel
fees, judges in these states either do not use the option or award
insufficient fees. Interestingly, one state (Missouri) reported a sharp
discrepancy in the perceptions of judges and attorneys regarding ju-
dicial willingness to order adequate counsel fees; although a major-
ity of the judges stated that they were willing to make such awards,
most attorneys questioned in a companion survey stated the oppo-
site. The attorneys noted that even when judges granted awards,
those awards were usually inadequate.

Another state, New York, which has a statute that requires fee
awards, reported that judges have not carried out the mandate. In
addition, the state reports noted that pro bono services cannot keep
up with the demand.

The reports of many states also identify as a problem the inability
to obtain expedited preliminary hearings for awards of either attor-
ney or expert witness fees early enough in the process to ensure
adequate representation.

Maine

In Maine, the issue of access appears to be more a function of
economics than of gender per se.'2 The consensus of judges, attor-
neys, and litigants, however, was that women are disproportionately
disadvantaged in terms of access-women generally have lower in-
comes and fewer financial resources, which translates into limited
access.

13

Judges generally agreed that economic factors influence access,
and that the general lack of economic parity disadvantages women.
They observed, for example:

" "Most of the requests for waivers of fees are filed by
women."

* "The poor are less likely to be represented. Women are
poorer than men."

" "Men in divorce control the purse strings."

issue of access at all. For obvious reasons, the two Federal Circuit reports studied
(District of Columbia Circuit and Ninth Circuit) did not address family law issues.
The states that considered the topic drew their information from a wide variety of
sources, including surveys, public hearings focus groups, literature, reviews of court
decisions, information from existing programs, interviews, and similar methods.
Some states used only one or two sources; other states used many.

12. In Maine, focus groups were the primary source of the data obtained for this
and other issues. On the issue of access, most of the commentary came from bench
and bar. In addition, the experience of Commission members as judges (serving at
all levels of the court system), attorneys, and court personnel was brought to bear.

13. In the Maine focus groups, litigants were, almost without exception, repre-
sented by counsel. Consequently, they did not have the same opportunity to evalu-
ate the impact of access to counsel that judges and attorneys did.
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Some judges noted that access to representation seemed to be less
of a problem in the Superior Court than in the District Court. A
few judges also observed that in cases involving domestic abuse, wo-
men are more likely to be represented by counsel because of the
intervention of advocacy groups.

Attorneys in Maine concurred that access is tied to economics.
Women attorneys provided further evidence of problems that result
from this economic disparity. They described women attorneys
who carry women's unpaid bills in their own practices, and abusive
husbands who prevented women from gaining access to legal and
other services by withholding cash. One attorney noted that hus-
bands sometimes exhaust what are essentially marital funds and use
them to retain their own attorney. Some attorneys indicated that
awards of attorney fees are not made routinely. In some cases, ac-
cording to one lawyer's experience, awards are based on an incor-
rect standard of "bad faith" rather than the correct standard based
on the financial circumstances of the parties. Attorneys may be un-
willing to push the issue of fees "up front," preferring to wait to
address the question of attorney fees until there is a judgment divid-
ing the property.

Although virtually all of the litigants were represented by counsel,
several women litigants raised the following concerns:

o Those who were represented in family law proceedings saw
attorney fees as a major issue; they had to pay their attor-
neys a retainer "up front," creating significant burdens on
their limited budgets.

o Many of their former spouses who were ordered to pay the
women's attorney fees refused to pay, and the women had
to forego collection because they could not afford the cost
of an enforcement proceeding before the court.

o Having to go to court to compel enforcement of or to up-
date the decree was usually more financially burdensome to
women because they made less money than their male
counterparts.

B. Process and Outcomes

The Commission also studied the court process and whether gen-
der affects the outcome of their cases.

1. Family Law Matters

In its research and its deliberations, the Commission emphasized
family law issues. For one thing, family law litigants were more ac-
cessible to the Commission14 than were litigants in some other mat-
ters. In addition, for many of Maine's citizens, their one experience

14. As noted in the Research Design section of this Report, the names of litigants
were generally supplied by counsel, or, in come cases, by Clerks of the court.
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with the judicial system often arises in connection with family law or
other domestic matters. Family law issues were also dealt with ex-
tensively by the other states which provided the Commission with a
wealth of comparative data. Family law cases, by their very nature
and definition, provide unique opportunities to explore issues of
gender parity and bias.

In addition to access, the Commission studied the issues of Cus-
tody, Child Support, Alimony, Division of Marital Property, and
Domestic Violence. However, the focus group research also elicited
general comments on judicial processes and procedures in the area
of family law. The Commission believes that these comments and
observations, although not always related to gender, are important
and are summarized here before the discussions of specific issues.

Litigant Attitudes About the Process

In Maine, none of the litigant focus groups, regardless of gender,
expressed complete satisfaction with the family law process. With
few exceptions, each litigant's sole experience with the judicial
processes was in the context of her or his own family law matter.

Generally, the only participants in the focus groups who reacted
positively about the system and those involved in the system (such
as their attorneys) were those who were satisfied with the outcomes
of their own proceedings. Virtually all of the family law litigants
were represented by counsel, so the Commission could not examine
the differences in perception and attitude between this group and
pro se litigants. Not surprisingly, the litigant perspective on the sys-
tem is very different from that of judges, attorneys, and court
employees.

Female litigants discussed what they perceived to be unsatisfac-
tory treatment they received in the courtroom or from mediators.
This is not to say that all participants felt that they received poor
treatment. On the contrary, all of the participants in one group indi-
cated that the judges they appeared before (whether male or fe-
male) were supportive. Other groips had more varied perspectives
of their treatment by judges. Some of their observations are listed
below:

* Male judges who gave husbands (in several cases) ample op-
portunity to present their side, but cut off the wives.

" Generally being treated more fairly in a Protection From
Abuse (PFA) hearing than in the divorce proceedings.

" Being treated "harshly" by a judge and feeling that the
judge would not have responded in the same way if her
spouse had spoken out.

" A judge granting continuances for a male spouse's vacations
(he was retired) but not making allowances for the female
spouse who had to miss work.
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With respect to their treatment by court personnel, most female
litigants said they were treated well, with a few exceptions. Most of
the women stated that court personnel (including clerks and bailiffs)
had been very supportive of their needs.

The actions of other participants in the proceedings such as attor-
neys and mediators were the subject of complaint:

o A female mediator who did not permit a litigant to speak as
freely as did her husband.

o A male attorney who did not take his client's concerns seri-
ously, especially regarding child care.

With respect to mediators, some were considered to be fair and
some were not (because they were condescending, for example).

Male litigants felt discriminated against in family law litigation be-
cause of their gender. Most of the male litigants reported that the
perception that they would be adversely affected because of their
gender begins outside the courtroom. They noted that friends, rela-
tives, and others in their support networks frequently cautioned
them against attempting to obtain custody, or presenting arguments
pertaining to custody or visitation. Lawyers were apparently in-
volved in perpetuating this perception, making adverse comments
about the "system" or about specific judges, whether justified or
not.

When asked whether they thought they had been treated fairly in
their own divorce proceeding, the male litigants generally responded
in the affirmative. Yet the following comments from many of the
participants seemed to be at odds with this general response. For
example:

o The "system" is biased in favor of women.
o Judges are "totally biased toward women."
o A litigant who gave sworn testimony in his case saw his

spouse being allowed to provide unsworn comment on his
testimony.

o PFA hearings are "biased totally in favor of women."
" Men are forced to prove "she's bad" rather than "I'm

good."
o Men "don't go in on even ground."
o "My attorney warned me the system was biased toward wo-

men and I think it is true."

Male litigants also complained about mediators, district attorneys,
and state workers:

o "Female DAs assumed I was guilty."
o "The child's counselor was biased against me."
o A litigant with custody was sought by the Department of

Human Services for reimbursement after his wife fraudu-
lently obtained benefits; they did not believe he had custody
of the child.
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* A mediator assumed the children were with the mother, and
assumed the mother wanted the house.

There is clearly a significant level of dissatisfaction with the judi-
cial process by groups of litigants of both sexes who feel that the
system is not fair to them because of their gender.

Court employees noted that litigant dissatisfaction, often attrib-
uted to gender perceptions, was noticeable in domestic cases gener-
ally. They reported, for example, that a man would say, "If I were a
woman, things might have been different." A woman would say,
"If I were a man, things might have been different." The court em-
ployees assumed the litigants felt that way only because they had
lost their case. There seemed to be a consensus in one group of
court employees that, in divorce and other civil actions, judges are
generally more sympathetic toward women.

a. Custody
Other States

On the issue of custody, almost all states report' 5 that mothers are
awarded custody or treated by the court as the primary parent in the
vast majority of cases. Most custody decisions are the result of an
agreement of the parties and are resolved on an uncontested basis.
Several states noted that fathers are often discouraged from seeking
custody by their attorneys, based on the attorneys' own biases or on
their perception of a bias in favor of mothers in the judicial system.

In contested cases, many states reported that the "tender years
doctrine" is still applied on a de facto basis, and that mothers (par-
ticularly stay-at-home mothers) are favored in custody disputes.

The state summaries were unanimous that courts do apply differ-
ent criteria to each gender, or apply criteria differently in determin-
ing who would be a better parent. In spite of the perceived bias in
favor of stay-at-home mothers, many state reports observed that fa-
thers' domestic service is overvalued in making custody determina-
tions. Women with careers are considered less fit than similarly
situated men. Many surveys observed that women are held to a
higher standard than fathers concerning permissible sexual conduct
and are judged more harshly than men. Some states concluded that
abusive conduct by the father is not given sufficient weight and that
the mother who leaves to avoid being battered is penalized. Other
states reported that the relative financial positions of the parents are
given too much weight to the disadvantage of women.

Maine

Litigants' Views. There is a frequently expressed perception
among the many focus group participants that women are usually

15. Twenty of the state reports considered this topic.
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treated more favorably than men in custody matters. Despite this
general perception, women litigants feel the system is biased against
them in a variety of ways. Litigants in one group complained that
their husbands (or their husbands' attorneys) threatened to seek
custody of the children as a "bargaining chip" even though their
husbands did not really want custody. Another litigant expressed
the belief that the system had not treated her fairly with respect to
her children because she was a successful businesswoman and not a
traditional housewife. Another felt disadvantaged because she was
a "stay-at-home Mom."

Male litigants also feel discriminated against in custody matters,
as their comments and stories made clear:

o "Society expects women to raise kids, not dads, and it is
tough to prevail on custody matters as a father. It is like the
presumption that the kids go to the mother."

o "Lawyers ask you what is wrong with the mother."
o Fathers' complaints that a psychologist or guardian ad litem

recommended that custody of a child be awarded to a fa-
ther, but custody was awarded to the mother.

o A judge who said that it was against his better judgment, but
he would award custody to the mother.

o A judge who said that the litigant's daughter probably
shouldn't live with her mother, but had no evidence that the
father's home was better-or arguably, according to the liti-
gant, that it was worse.

Men complain that shared custody arrangements do not ensure
equal access to the children. They spoke of a desire to have custody
and expanded access to their children.

Lawyers' Views. Although male attorneys generally stated that
gender does not have a significant influence in the area of custody,
they did provide some troubling examples of unequal treatment or
stereotypical attitudes:

o Women have an advantage before the judge in custody and
parenting issues-one group agreed that "the doctrine of

-maternal preference in custody awards is alive and well in
Maine."

o Several judges were singled out as having said on the record
in court that women are better parents and the child must
be with the mother.

" Some had encountered difficulty in finding a guardian ad
litem who would recommend custody be awarded to a
father.

o Sometimes, when the father is the nurturer, it is viewed in a
negative manner-he is too dependent on the kids; he is
substituting, clinging, or dysfunctional.

o There is judicial skepticism about fathers' claims of nurtur-
ing, especially when the mother testifies to the contrary.
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Female attorneys in one group acknowledged a traqitional bias in
favor of women in matters of child custody and support. In addi-
tion, however, most of the group felt that the bias had been
"overcorrected." The cases they cited included the following:

* A case in which the judge awarded equal time to both par-
ents in the custody order even though there had been inci-
dents of domestic violence against the mother in the
presence of the children.

o Mothers who are afraid to seek PFA orders for fear that
occurrence of the abuse would be questioned when they
faced custody hearings.

One attorney noted that her male clients generally perceive a dif-
ference based on gender, a view she does not share. The attorneys
in one group had differing opinions about how being a working par-
ent affects custody; some believe that men are disadvantaged
although others believe they are not.

Attorneys representing female litigants commented that some
custody claims by men are tactical assertions to achieve other ends,
such as to gain an advantage on support issues. Interestingly, one
male lawyer felt that one-quarter to one-half of all custody claims
are tactical and that "all fathers"' PFA petitions during litigation are
tactical.

Judges. A male judge in a focus group noted, "Favoring women in
contested custody of young children is something I think we all do."
This comment met with general disapproval from other male judges
in the group. One female judge noted that judges may read with "a
more critical eye" a complaint brought by a male litigant who is
seeking custody of children in a PFA hearing.

Court Employees. One person in the clerks' offices commented
that able fathers do not get custody and the mother is heavily fa-
vored, although another noted that a lot of men get custody if the
father proves abuse of some kind. Still another employee asserted
that few men really want primary responsibility for the children.
Court personnel generally reported that judges "bend over back-
wards" to be fair.

b. Child Support

Other States

There is consensus among the states that studied the issue that
child support guidelines are beneficial.16 The reports of the states

16. All of the state reports available to the Commission studied this issue. One
state generally found the guidelines adequate, with judges strictly adhering to them.
Seven states either had no guidelines at the time of their studies or lacked informa-
tion on their adequacy or effect. The seventeen remaining states had concerns about
the adequacy of their guidelines, or found them to be adequate with some qualifica-
tions. At the time the reports studied were being written, many of the states were in
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that had guidelines express the concern that the guidelines that were
in place would not generate adequate awards, or that they were not
being properly applied to ensure adequate awards. Many reports
emphasized judges' lack of knowledge of the actual costs of rearing
a child in a family split by divorce. Some states expressed concern
that the support needs of unemancipated children over 18 years of
age were not adequately addressed in statutes.

Other states report that women are generally the custodial par-
ents, and to the extent that child support awards are inadequate, the
penalty falls disproportionately on women and their children. There
are indications that women's bargaining power in the process is lim-
ited. For example, women may agree to stipulations that result in
lower child support awards in order to avoid custody battles.

In the states that studied deviations from child support guidelines,
it is reported that deviations are more likely to be downward rather
than upward, to the benefit of the non-custodial parent who is usu-
ally the father. In one state study of eighty-two cases,17 seventeen
cases deviated upward from the guidelines, and sixty-five deviated
downward. Some of the deviations are related to ability to pay and
to special circumstances of the children, but many seem to be tied to
preventing battles over custody.

Another area of concern in many states is lack of proper enforce-
ment of awards. The states that studied this issue generally reported
that judges are usually unwilling to use available contempt powers,
especially incarceration, to punish non-custodial parents who fail to
support their children.

Non-custodial parents who fail to pay the support ordered by the
court are usually fathers, and the custodial parents are usually
mothers. The other states report that since the mothers are likely to
be economically disadvantaged throughout and after the divorce
proceeding, they are often unable to hire attorneys to assist them in
collecting the rightful debt. This problem is exacerbated by the fail-
ure of judges to assess costs and attorney fees.

Maine

In Maine, the Commission found fewer voices expressing dissatis-
faction about child support, apparently because guidelines for child
support are in place, are generally adequate, and are, for the most
part, fairly administered. The participants in the focus groups did
express some concerns, however.

Litigants. The issues that arise among litigants usually relate to
whether income and assets are properly disclosed and weighed. En-

the process of changing standards or anticipated changing standards, pursuant to
federal mandates.

17. This study was conducted in Minnesota.
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forcement is a concern, but participants noted that the streamlining
of garnishment of wages has resulted in more consistent payments.
As with other family law issues, some male and female litigants in
almost identical situations, who were dissatisfied with the outcome
in their own case, blamed the result on gender. (These included sit-
uations where calculation of wages for child support were disputed
by one or another parent.)

Women litigants expressed some specific concerns including the
following:

" The use of guidelines in a specific case was unfair because a
noncustodial spouse's high assets were disregarded in the
calculation of the support obligation.

" The courts need a system to provide for recalculation of
child support when necessary and to police enforcement of
the decrees.

" Worksheets are unfair when they do not take into account
the extra financial assistance families need when women re-
enter the work force.

Male litigants voiced similar complaints. Some litigants noted
that there was a need to revise support awards in cases where the
children spent more time with the noncustodial father than with the
mother.

Judges and Attorneys. Judges and attorneys expressed few opin-
ions on this topic. One judge noted that a father who has custody of
the children sometimes does not look for child support and does not
seek an order requiring it. Some attorneys felt that women are al-
lowed to avoid payments if they have a low income, or are unem-
ployed or underemployed, but that a man may be expected to pay
based on his earning potential.

c. Alimony

Other States

Many states report that permanent maintenance or support is sel-
dom awarded, regardless of whether it is warranted. 18  Judges gen-
erally have wide discretion which they do not always use to achieve
equitable results. Long-term awards are seldom granted. When
they are granted, the other states report that the awards tend to be
inadequate and fail to equalize the standard of living between di-
vorcing spouses.

The reports of the other jurisdictions that addressed the issue of
alimony 9 indicate that homemakers, caretakers of children, and

18. Of the eighteen states that discussed the issue of permanent alimony, seven
indicated it was awarded (sometimes or occasionally) and eleven said it was rarely or
almost never awarded.

19. Twenty-four jurisdictions addressed the issue of alimony.
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those who have been out of the labor market, most of whom are
women, are particularly disadvantaged. One state reports that men
are not awarded maintenance unless they are disabled.

Judges presume a woman will enter the labor market, regardless
of the factors of age, lack of training, or conditions of her marriage
(such as long periods as a homemaker). This is a special problem
for older homemakers, whose job skills are minimal and who are
expected by judges to enter or return to the labor market at a time
when most men are retiring. The other states report that courts fail
to consider sufficiently the inequities in earning capacities of the re-
spective spouses.

The states report that women are also economically disadvan-
taged in the area of "temporary" or "rehabilitative" support. The
difficulties entailed in returning to the job market, the length of time
needed to acquire marketable skills, and the inability to compensate
for the years out of the workplace are factors which are not properly
considered by judges in making "rehabilitative" awards. Even when
they are considered, the preservation of a husband's standard of liv-
ing is given priority over the wife's. According to the state reports,
the equalization of the standards of living, especially based on pre-
divorce standards, is not being achieved.

Maine

In Maine, focus group comments indicate that there does not
seem to be a universal philosophical or doctrinal underpinning for
the award of alimony; one attorney called it a "crapshoot."

Litigants. Various litigants expressed dissatisfaction with respect
to alimony:

Women complained of the court's failure to award spousal or
child support pending divorce unless there is a protection from
abuse order. They expressed a belief of not being treated fairly, and
of not receiving the alimony that had been awarded.

Men in the focus groups generally had not paid alimony. Those
who had paid alimony generally considered it to be fair. Others
complained about the amounts of child support and alimony
awarded. Some had fought paying alimony or paid only $1.00 a year
(a nominal award to leave the issue of alimony open should there be
a subsequent change in the parties' circumstances).

Attorneys. Male attorneys generally felt that gender did not have
a significant influence on awarding alimony, and that alimony was
awarded on specified statutory grounds. These attorneys did feel
that there are cases where men should get alimony and do not.
They also noted that men are awarded alimony today in situations in
which they would not have received the award in years past,
whether it was warranted or not.
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Female attorneys voiced more concerns about the award of ali-
mony to women. Their comments included the following:

* The perception that there are regional differences in Maine
in awarding alimony; judges in the northern part of the state
are unlikely to award alimony, whereas, in the south, it
would be awarded in the same situation.

* Attitudes of mediators regarding alimony are sometimes
based on stereotypical thinking, e.g., the mediator who told
a client not to worry about alimony because she was a
young, pretty girl and could get remarried.

* There is a bias against women in awards because judges
think the women should be working.

These attorneys clearly felt that alimony is a problem area which
needs attention, and noted specifically that there is more parity for
women in child custody than in the economic arena.

Court Personnel. There was little comment on alimony, but one
group noted that there is rarely an alimony award in excess of one
dollar.

Judges. One judge noted that there are few guidelines for ali-
mony. Another indicated that, even though he believed that he was
attuned to gender issues in alimony, three of his decisions had been
reversed on appeal because the alimony awarded was too low.

Another judge said that, before making a final decision, she ex-anined her reasoning to determine whether she was imposing her
own sense of feminism on a female litigant in making an alimony
determination, and wondered whether a different judge would
award lifetime alimony rather than rehabilitative alimony.

d. Division of Property

Other States

Other states generally report2" that there is an unequal distribu-
tion of marital property even in those states in which the law re-
quires equal or equitable distribution.21 An even greater disparity
exists with respect to the distribution of liquid assets with men re-
ceiving the vast majority. Assets associated with family businesses,
as well as retirement accounts and pensions, are similarly distributed
more frequently to men than to women.

Some states noted language reflecting stereotypical beliefs in
judges' decisions regarding distribution of property. For example,
certain assets were labeled women's assets and others as men's as-
sets. At the time when most of the other state reports were being

20. Twenty states, of the reports studied, considered various aspects of this topic.
21. This is true even in community property states, such as California, where one

would assume that the law is both clear and settled.
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written, an educational degree acquired during the marriage was
considered an asset in the distribution of property in only one state.

The reasons given for inequitable property distribution are varied.
Many state statutes do not address the division of marital property
directly. Judges are given wide latitude in some states in administer-
ing the distribution of assets, and their perceptions or biases, as well
as their stereotypical ideas about men and women and property can
skew the resulting distribution. Inappropriate assumptions regard-
ing the likelihood of the woman remarrying or which assets should
be entrusted to a particular gender appear to influence certain dis-
tributions. For example, men more frequently receive income-pro-
ducing assets while illiquid assets such as the family residence are
distributed to women.

Insufficient judicial and attorney education is identified in some
state reports as a factor in the inequitable division of marital
property.

Maine

In Maine, there was little consensus among litigants, and little
commentary from the judges and attorneys on the issue of property
division. It is clear that the standards for property division are not
well understood and that "equal" and "equitable" are used inter-
changeably. Focus group participants often confused alimony and
property division, talking about one as if it were a substitute for the
other.

Litigants. Litigants hold widely diverging views on this topic, re-
gardless of gender. In some of the focus groups, neither men nor
women had any particular complaints. In others, they felt strongly
that property was unfairly divided, and voiced specific complaints:

o A husband said he had paid for an asset and then had to buy
it back from his wife.

o Another male litigant noted problems with home overship
and sale, including payments, taxes, and capital gains arising
from an unwanted sale.

o If one husband had it to do over, he said he would lie about
his assets.

Some male litigants considered the family assets to be their own,
making such comments as, "I bought everything to begin with..."
and "I owned a home when we got married.... I'd postponed the
capital gains through three houses, and now I'm paying the capital
gains on her $42,000 [wife's share of the marital residence]."

Some women were equally displeased:
o Several agreed to "give up their 50 percent share of the

property" because they wanted so badly to be out of the
marriage.
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" A litigant ended up with one third of the property and many
of the family bills.

" In several cases, substantial pension assets of the husbands
did not make it onto the worksheets.

Judges and Attorneys. Judges did not specifically discuss division
of property. Male attorneys' comments varied widely (and in a con-
tradictory manner) as to the relation of gender to the division of
property:

* Property division impacted the less economically able of the
pair (usually the woman) because the courts attempted to
divide the property equally without considering earning ca-
pacity of both spouses.

" Women were treated well (or too well).

Female attorneys voiced several concerns, especially with regard
to the "equal" versus "equitable" division of property. The "50-50"
(equal) division is what many litigants think of as if it were the only
legal basis for division. The "equitable" division, which is a more
complex concept grounded in a variety of factors, may or may not
meet the needs of the economically disadvantaged party.

" Sometimes the courts do take a long marriage into account
and do not just "split down the middle."

" Problems still exist in the division of non-liquid assets (such
as a residence) or with retirement benefits.

Female attorneys agreed that men remain better off economically
after divorce than women.

2. Domestic Violence

Other States

The reports of the other states' noted that the victims of domes-
tic violence are "overwhelmingly" women.3

The most consistent theme sounded in the state reports was that
participants in the court system at the time the reports were written
lacked knowledge of and sensitivity to the nature of domestic abuse.
There was a failure on the part of lawyers, judges, court staff and
law enforcement personnel to appreciate the complex dynamics of
domestic violence. Another common theme was the failure of the
system to treat domestic violence as seriously as other types of as-
sault, and to criminally prosecute abusers. Failure to pursue crimi-
nal prosecutions was tied to women's perceived lack of credibility.
Women's claims were often trivialized, and victims were blamed for
provoking attacks. Even when protection from abuse orders were
granted, they were often not enforced.

22. Twenty-three states studied some aspect of this issue.
23. In Nebraska, for example, the figure was 98%, in Connecticut 83%. It was

considered to be a problem of "dramatic proportions" for women in New York.
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Maine

The Commission noted a dramatic difference between the discus-
sion of the issue of domestic violence in the state reports and the
comments of Maine focus group participants. These differences
likely relate to the passage of time between the studies done for the
earliest state reports and the more contemporary data obtained in
Maine, the participation of victim advocates, and the significant ef-
forts undertaken by the Maine courts to educate judges and stream-
line procedures.

Victims. All of the victims of domestic violence who participated
in the domestic violence focus groups were female.24 The partici-
pants had a wide variety of experiences in their dealings with judges,
mediators, attorneys (their own, as well as district attorneys), court
clerks, police, and others involved in the system. Victims of domes-
tic violence had nothing but praise for the work of victim advocates.
Few participants had any complaints about the judges in their own
cases.

Generally, victims of domestic violence who participated in focus
groups had few complaints about the civil process. The criminal
process, however, was still a matter of concern.

In regard to the civil process, the women generally agreed that the
civil process for protection from abuse works properly and they
were generally satisfied with outcomes. They noted that the proce-
dures with respect to PFA proceedings were more satisfactory from
several perspectives than the procedures in the divorce proceedings
in which they were involved. These litigants were not always satis-
fied with the assistance of their attorneys, however. For example:

o One of the participants felt that her female attorney was not
sensitive to her needs and discouraged her from fighting for
what she thought she deserved.

" Another woman did not seek a PFA petition in the course
of her divorce because her attorney told her that the judge
did not approve of them. She obtained one later when the
harassment continued.

Victims of domestic violence, for the most part, were not pleased
with their experience in the criminal process. As witnesslcomplain-
ants in criminal actions, they felt that they were not treated as they
should have been by prosecutors, police, sheriffs, and parole of-
ficers. For example:

o One participant believed that the District Attorney's office
does not make domestic violence cases a priority.

24. Some male family law litigants said they were victims of domestic violence;
others were accused by their spouses of being perpetrators of domestic violence.
These participants discussed domestic violence in a family law litigation context and
their comments are included in the portion of this section entitled "Family Law Liti-
gants," infra.
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o Several women thought that the jail sentences for abusers
were too lenient and too often suspended.

o Plea bargains were made without consulting victims.

Police and sheriffs were singled out as needing to be more sensi-
tive to victims. In terms of participants' interaction with court per-
sonnel, some victims reported that clerks were dismissive of pro se
litigants. However, other participants reported that the clerks were
helpful, thoughtful, and supportive. Victims of domestic violence
who had been involved with this process more than once felt that
court personnel today are much more sensitive to the issues of do-
mestic violence than personnel were in the past.

Attorneys. A few male attorneys opined that judges tend to be-
lieve women in domestic violence situations almost all the time, and
that some judges tend to be more protective of women witnesses.
Some attorneys also believed that there appears to be a presump-
tion that men are never the recipients of domestic abuse, and that if
a man were to complain of battering, he would not be taken seri-
ously. One focus group participant indicated that judges say to men,
"You're big enough to take it." Another, however, described a case
in which a very large man obtained an order against a very small
woman.

Many of the female attorneys voiced concerns over re-victimizing
the female victim, and gave examples of such treatment in civil pro-
ceedings for both protective orders and divorce. One attorney felt
that PFA proceedings are themselves abused, and the judges are in a
"hard spot" trying to distinguish real from phony cases. They re-
lated experiences ranging from attorneys using PFAs as "bargaining
chips" to mothers who are afraid to seek such orders because of
their reluctance to discuss the abuse situation in a custody hearing.

Court Personnel. Some court personnel believed that men are at
a disadvantage if they are victims of domestic violence, noting that
men have no advocacy groups or other support. Other court per-
sonnel perceive that some women abuse the system.

Judges. Male judges agreed that domestic violence cases required
heightened scrutiny by judges. One male judge noted that the
"clerks roll their eyes at men seeking PFAs. They take the attitude
that "you ought to be able to take care of yourself." Another said,
"I find myself more skeptical of male filed PFAs than female filed
PFAs." As noted above, one female judge stated that judges may
read with a more critical eye a complaint brought by a male litigant
who is asking for custody of children in a temporary PFA case.

Family Law Litigants. The male litigants who discussed the issue
held strong views. They believed that they are not treated seriously
when they bring PFA petitions. One litigant, however, who com-
plained to the police because of his wife's actions, was able to have
her removed from the home. Men who are not domestic violence
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victims, but who have been accused of abuse in these proceedings,
believe that their spouses inappropriately used the PFA process
against them. These litigants did not believe that there was any le-
gitimacy to their spouses' complaints.

3. Sentencing

Other States

Other states15 report that, although women are perceived by at-
torneys and judges to receive more lenient treatment in sentencing,
little statistical data is available to prove or disprove this
perception.26

Several states found that women who are primary caretakers for
children receive lighter sentences or are more likely to receive an
alternative sentence. Conversely, several states found that female
juveniles committing status crimes are treated more harshly than
male juveniles; that women are incarcerated more often than men
for less serious offenses, or longer than men for the same offenses;
and that there is a tendency to punish women more harshly than
men when they commit "masculine" (violent or drug use) crimes.

Several states noted an interest in adopting gender-neutral sen-
tencing guidelines, and at least two jurisdictions-the District of Co-
lumbia and the Ninth Circuit-have already adopted such
guidelines.

Maine

Court Employees' Views. There was a perception among some of
the personnel in the court clerks' offices that women were indeed
given lesser sentences than men would be given for the same crime.
A focus group participant referred to one case in which she believed
that an unequal standard had also been applied in a bail hearing.
For the most part, such comments were followed by caveats, or spec-
ulation concerning the particular status of defendants:

o The mother was the custodial parent (and therefore children
would be hurt by the mother's incarceration).

o A woman would have a less significant criminal history than
a man.

o Pregnant women and women with children will receive
lighter penalties.

25. The topic of sentencing was studied by twenty jurisdictions, including one
federal circuit.

26. A few states conducted empirical studies or used statistical data from other
sources. For example, Georgia collected statistics on sentencing disparities. How-
ever, the Georgia report cast doubt on its own data because, as the report noted, the
prior criminal histories and circumstances of the particular offense were not taken
into account because they were not available.
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o Judicial leniency may be driven by available resources
rather than gender; "Judges may be equally sympathetic
with single fathers, but there are fewer prison beds for
women."

The general consensus in one group was clear that overall, judges
treat people fairly and they work very hard to be impartial.

Attorneys. Male attorneys perceived that bias (or at least differ-
ential treatment) in sentencing did exist. The consensus in one
group was that women criminal defendants get "a better deal" than
men. The reasons for this included "cultural reasons" (women as
traditional family caretaker or lower economic status), and not be-
cause of "intentional bias." Some attorneys also felt that women
were "less culpable" (committing financial crimes for their boy-
friends rather than violent crimes) and that women are more sympa-
thetic on the witness stand.

Female attorneys, several of whom indicated that they did not
have criminal law experience, had only a few comments in this area.
They noted reasons for lighter sentences, but also acknowledged the
possibility of unintentional bias:

" Judges consider the fact that women have children at home
(an argument that a man might not be able to use
successfully).

" Judges use creative sentencing options for women because
jail is not a good place for women.

" Judges resist seeing women as "bad."
" Judges question women about the availability of child care

(to a degree that they would not do for a male).

One participant, who had pointed out the inequities of question-
ing women and not men about child care arrangements, also felt
that there was no overall trend to sentence men more severely than
women.

Judges. Male judges generally agreed that gender does play a role
in sentencing, but believed that there are valid reasons for this:

" "If a woman is the primary caregiver, you punish the chil-
dren when you punish her."

" "If there is no jail for female offenders in your county she'll
be punished disproportionately by being shipped out to an-
other county."

They also expressed their feelings subjectively:

" "I have a tougher time sentencing a woman than a man."
* "Women judges are harder on defendants than their male

counterparts."

Female judges did not comment on sentencing per se. They
noted, however, that there may be some disparity in favor of fe-
males in some phases of criminal proceedings:
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o Female defendants get deals (plea agreements) that male
defendants would not get.

o Females seem to "get a break on OUI drop downs" from
district attorneys.

o Game wardens seem to treat male defendants more
severely.

o Criminal charges and bail are lighter for females (eg., "If
you consent to the search, I won't charge your wife." "If
you plead to this, I'll drop the charge against your wife.")

4. Sex Offenses

The Commission's study of the impact of gender in the prosecu-
tion of sex offenses and sex offenders was derived solely from the
reports of other jurisdictions. This information could not realisti-
cally be obtained from focus groups and the resources to seek other
data were not available.

All of the state reports that studied sexual offenses 7 dealt with
acquaintance rape. The general theme was that acquaintance rape is
perceived differently than stranger rape and was not considered as
serious an offense by police, prosecutors, judges, and jurors as stran-
ger rape. The state reports indicate that the majority of rapes are
believed to be committed by acquaintances, and that such crimes are
underreported. Acquaintance rape is often not prosecuted because
it is difficult to prove.

Stereotypical attitudes prevail in many states. Women are fre-
quently perceived to be lying. One state gives lie detector tests to
rape victims. Less than half of rape reports result in an arrest. Plea
bargains and reduced charges are common. Sentences inadequately
address the seriousness of the crime, particularly where the perpe-
trator is known to the victim.

The system can be hostile and invasive for the victim. Although
investigation and treatment of victims have improved in some states,
it is generally perceived that the victim can be further victimized by
the system. Victim blaming is common.

5. Alternative Dispute Resolution

Other States

Despite the increasing use of alternative dispute resolution
(ADR) in legal controversies, only two jurisdictions-Vermont and
the District of Columbia-addressed the relationship between gen-
der and ADR. Those jurisdictions found that mediation presup-
poses equal bargaining power, but that in family disputes the reality
is that power is often unequally divided. Both jurisdictions recom-
mended further study of the issue.

27. Seventeen states discussed this topic.
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Maine

In Maine, where mediation is compulsory in contested family law
cases involving children, there was some commentary in the focus
groups on the mediation process. There was no discussion of other
forms of alternative dispute resolution, however.

Litigants. Some male and female litigants were satisfied with the
mediation process and others were dissatisfied.

Several male litigants commented as follows:
" One litigant felt bias all the way through the proceedings.

The mediator assumed the children were with the mother
and it took a while for the male mediator to adjust to the
idea that the father had the children. The mediator also as-
sumed the wife would want the house.

" A mediator wanted to know if the father was sure that he
wanted custody of the children (which he eventually got af-
ter an uphill battle).

" Another mediator was thought to have his own agenda and
wanted the children to go to the mother.

Some female litigants also experienced what they perceived to be
gender bias:

* One felt bias on the part of the mediator (female) when her
husband was allowed to speak more freely than she was.

* Another felt the mediator (male) was condescending to her
and felt she should not be divorcing her "nice" husband.

Attorneys. Some male attorneys commented on the performance
of mediators as follows:

* Mediators, like judges, treat clients differently, especially in
regard to custody.

o Mediators are often older men and treat women in a more
"traditional" way because of the way they have been
socialized.

* Younger mediators do a better job of treating persons in a
gender-neutral manner.

In one group, female attorneys reported that mediators do treat
litigants differently based on gender. Certain mediators (including
females) have "old-school" ideas about parenting.

6. Damage Awards

Other States

Most jurisdictions did not address this issue, and only a few did so
comprehensively.' The rather uniform conclusion of the states that

28. Illinois, Iowa, Massachusetts, and the District of Columbia had the most com-
prehensive examinations of these issues. Several other states discussed the issues
and made recommendations based on the more limited information available to
them.
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did study the issue is that men do receive larger damage awards than
women for lost earnings for similar kinds of work. The explanations
given are that men generally earn more; women's economic contri-
butions to the household are undervalued; men work in more
highly-paid jobs than women; and gender stereotypes affect the size
of the awards. Studies with jurors in some states using hypothetical
questions found that jurors of both sexes awarded more money to
men than women.

In general, states report that women are apt to receive higher
damage awards for injuries affecting physical attractiveness or "mar-
riage potential," while men are apt to receive higher awards for inju-
ries affecting physical strength. Jury instructions may not
adequately guard against gender-based assumptions and may in fact
perpetuate and reinforce them.

Maine

The focus groups generated little information on this topic. The
issue was addressed by a few attorneys in the focus group discus-
sions. One group of female attorneys agreed that men will some-
times get more money for psychological damage because
"hysterical" women are commonplace whereas a man's claim of
emotional damage is taken seriously. One female attorney felt that
men make out better on lost wages, and women are awarded more
for pain and suffering.

In one group of male attorneys, there was agreement that awards
for disfigurement and soft tissue/chronic pain are likely to be higher
for women, and that men are likely to receive higher awards in per-
sonal injury cases primarily because of their higher earnings. Wo-
men are perceived to receive higher awards than men in sexual
harassment cases. In another group of male attorneys, there was
also a perception that cosmetic injuries bring higher awards for wo-
men and economic loss judgments were greater for men. The attor-
neys perceived that emotional distress awards were higher for
women.

C. Treatment and Interaction

Other States

Many of the reports of other jurisdictions were written in the
1980's and reflect the treatment and interaction realities of that
time. Several of the more recent reports indicate that incidents of
gender-biased conduct are decreasing. Nevertheless, most report
that female attorneys still experience gender-biased conduct by
judges, attorneys and courthouse staff. This conduct includes gen-
der stereotyping, inappropriate address, sexual innuendo, hostility
towards "aggressive" female attorneys, intimidation, condescension,
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interruptions by male attorneys, and comments on physical appear-
ance of female attorneys. Female witnesses are often seen as less
credible, and their assertions are often given less weight. Male ex-
pert witnesses are perceived to have more authority and are also
seen as more credible.

Assertive advocacy by females is viewed unfavorably whereas
similar conduct by male attorneys is not-indeed, such conduct by
males is expected and valued. Male judges have sometimes used
inappropriate language when addressing or discussing female attor-
neys, witnesses, or parties, but rarely do so in addressing or discuss-
ing males. Opportunities in legal education and professional
advancement, whether through formal or informal networks, are
very often controlled by males to the detriment of females. Females
are asked to respond in job interviews to different questions than
are males (concerning their salary expectations, opportunity for
raises, and their ability to control or cope with their family
responsibilities).

Discriminatory treatment of females by male attorneys and judges
is more likely to occur in informal interactions than within the court-
room. There is a sense that overt, intentionally demeaning conduct
comes more frequently from male attorneys than from male judges.
Judges, however, tended to exhibit bias by being less respectful to
female attorneys or by giving less attention to their legal work or to
their clients' claims.

Discriminatory treatment in the judicial system has had unfavora-
ble consequences for women. Women attorneys are given fewer
court appointments and are paid smaller fees than men for their
court-appointed work. The clients of women attorneys lose confi-
dence in their attorneys and in the justice system as a whole when
this discrimination is observed first-hand. Women attorneys' clients
and their claims are treated less seriously than male attorneys'
clients.

Maine

Because of the discursive and interactive character of a focus
group discussion, it was sometimes difficult for the Commission to
determine whether a particular comment or observation related to a
relatively recent event, or described something that occurred many
years ago. Sometimes, the notes clearly identify the time frame of
the discussion. But, often, either the focus group participants or the
notetaker failed to provide a temporal context. This was especially
true with respect to the issues dealt with in this section. The Com-
mission has tried to take this into account in presenting this sum-
mary of the focus group discussions.

The consensus among Maine focus group participants was that
gender affects the way some participants experience the judicial pro-
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cess. All focus group participants generally agreed, however, that
inappropriate speech and behavior from male judges, male attor-
neys and court personnel was a greater problem in prior years. Wo-
men attorneys in one group, for example, stated that "things were
much worse ten years ago" and that there has been great improve-
ment in how women attorneys are treated in the court system. One
woman attorney, who offered specific examples of the inappropriate
behavior she experienced in the past, emphasized that she has not
experienced similar problems for a long time. Several women court
personnel recounted incidents with judges (touching or inappropri-
ate language), but indicated that these happened "many years ago."
Women judges felt that women clerks used to be disdainful of wo-
men attorneys and judges, but reported that for the most part this
attitude is gone.

Female Attorneys. Women attorneys reported that women partici-
pants in the judicial process are not subjected to the kind of overtly
biased treatment that they might have received in the past. Never-
theless, they did provide examples of more subtle, gender-biased be-
havior on the part of judges, court personnel, mediators, witnesses
or parties. For example:

o Judges who assume familiarity with a woman attorney by
using her first name.

o A judge who asked a woman physician, who was an expert
witness in a recent court case, if he could call her by her first
name; she said she preferred to be called "Doctor".

o Mediators who address men by their titles and women by
their first names.

" Police officers who make "inappropriate comments" about
women litigants.

o A male litigant in a divorce proceeding who called his
spouse's female counsel "honey" while testifying.

Women attorneys generally expressed a belief that a gender-bi-
ased atmosphere and inappropriate expectations surround them.
Their perceptions of what they face include the following:

o Women "must be careful to be nice" while men can get
away with being indifferent or even short with people.

o Women must not appear to be weak, but at the same time
cannot be too aggressive.

o Women must deal with the existence of the "old boy net-
work" and its exclusionary atmosphere.

o Women (especially younger ones) find that they often are
not readily identified as attorneys by others in the
courthouse.

One female attorney described the following incident:

A pregnant attorney asked for a continuance because her
expert witness was unavailable. The judge, thinking that the
attorney wanted the continuance because of her pregnancy,
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responded to her request by saying, "Won't you just ask for
another [continuance]?" The attorney said no and explained
that the expert witness would be available at all other times.
The judge said, "Well, you're pregnant aren't you, or is that
just a fat dress you're wearing?"

Male Attorneys. Although male attorneys generally stated that
they did not see inappropriate speech and behavior as a significant
problem, they did provide examples of such speech and behavior on
the part of other male attorneys, court officers and police:

" Attorneys using belittling terms about women.
" Bailiffs and sheriffs treating female court staff members "in

a way that one would think would offend a woman." (The
attorney wondered whether women in such situations have
to modify their perceptions of what is offensive in order to
remain in their jobs.)

" "Offensive" treatment of women by police officers.
One male attorney stated that he himself refers to women as "dear"
or "babe."

Some male attorneys also commented that female attorneys have
to work harder to be recognized or to achieve "a certain subjective
eminence"; that some attorneys (male and female) assume that to
be a good trial attorney you have to be a man; that male attorneys
are part of an "old boy network," and do not deal with male and
female attorneys in the same way. Others stated that judges (male
and female) are "more deferential" to female attorneys, and female
attorneys use it to their advantage.

Litigants. Inappropriate behavior was noted by litigant groups as
well. One litigant felt "demeaned" when the male judge appeared
to treat her female attorney with less respect than he treated the
opposing male attorney-for example, by addressing the female at-
torney by her first name while referring to the male attorney as "Mr.

(Many of the concerns of male and female litigants with respect to
treatment and interaction arise in connection with family law mat-
ters. These comments were described in the preceding section of
this Report.)

Judges. Female judges provided specific current examples of in-
appropriate conduct by attorneys and court officers, including:

o Lawyers calling female witnesses by their first names.
" Court security officers demonstrating a lack of sensitivity,

telling dirty jokes or "putting moves" on female jurors.
Female judges also discussed the ways in which stereotypes and gen-
eralizations about women and men affect them in their judicial role.
For example:
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o In counties in which more than one woman judge presides,
lawyers, litigants and clerks will refer to them all as "the
woman judge."

o A male attorney was overheard telling his client, "What else
would you expect from a woman judge?"

Several male judges concurred with the female judges that bailiffs
and court security officers often acted in an inappropriate manner.

Court Employees. Some female court employees noted that cer-
tain male attorneys were "rude and nasty" toward female judges or
made inappropriate comments about female judges that they would
not make about a male judge. They also noted certain inappropriate
behavior by baili and other court officers who, for example:

o "rated" the attractiveness of female jurors,
o harassed a female court worker,
" used terms of endearment toward female court personnel

such as "dear" and "honey," and
o "talked down to" or addressed women in a condescending

manner.

Court employees and female judges also pointed out various ways
in which stereotypical thinking about women affects court person-
nel. For example, lawyers frequently assume that male employees
are managers and female employees are "mere secretaries."

Treatment of Witnesses

Male attorneys and female judges both observed that male expert
witnesses are regarded by jurors as more authoritative than female
experts, except for child psychiatrists or psychologists. They also
noted that attorneys are less likely to "tear apart" a woman expert
on the stand, perhaps due to the perception that a woman expert is
less believable.

Intervention

Intervention to end inappropriate language or behavior was dis-
cussed by some of the participants. Judging from the comments
made in the focus groups, intervention is not common, and the man-
ner in which it takes place is varied.

Attorneys. Some attorneys provided examples of intervention by
fellow attorneys. One described a case in which one male attorney
commented snidely on a pregnant attorney's letter to the court re-
garding her due date and another male attorney "went out of his
way" to disassociate himself and other male attorneys from the re-
mark. Several women attorneys felt that they could not file com-
plaints against judges, and that it was best to handle situations on
their own.

Judicial Intervention. One female attorney discussed an incident
in which her opponent's closing argument played on stereotypes of
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females. The judge chastised opposing counsel in chambers in the
presence of the attorney.

In another case, a male attorney described a judge's intervention
in a situation in which a male attorney was questioning a woman
witness about taking her car to a service station for an oil change:

The attorney made the generalization, "You girls take your
cars in to get the oil changed." The woman judge coughed in
an effort to make the attorney aware of his "faux pas." The
attorney did not get it. His next question also began with a
generalization: "You girls.. .," and the judge interrupted him.
"You girls?" she asked. The attorney responded, "Excuse me.
You ladies . . . ." The judge just put her head in her hands.
(The narrator noted that the attorney lost the case.)

D. How Court Employees are Treated (Hiring, Assignments

and Advancement)

Other States

Sixteen of the other jurisdictions studied or made recommenda-
tions with respect to the recruitment, hiring and promotion of court
personnel. Many of those reports indicate that while women com-
prise a substantial majority of all court employees, the positions they
hold tend to be the clerical and other lower-paid positions. Men, on
the other hand, hold a substantial majority of the top- and mid-level
management and administrative positions.

Only four states29 studied the recruitment process for court per-
sonnel and all of those focused exclusively on judicial recruitment.
Only five states3" studied the issue of advancement and promotion
of court employees in depth, although eleven other reports ad-
dressed the issue to some extent.

The states that studied the issue of advancement and promotion
of nonjudicial court employees found that most court employees did
not believe that gender was a major factor in promotion or advance-
ment. However, some women did feel that gender was a major fac-
tor in their not getting a promotion. One state reported that
although gender did not seem to affect the extent to which women
receive promotional opportunities in clerical or probation officer
positions, it may play a role in attaining management positions. An-
other state reported that some male supervisors have discouraged
women from applying for supervisory or management positions, that
women are impeded by inconsistently applied promotion criteria,
and that male supervisors act as mentors for male employees more
frequently than they do for women.

29. Georgia, Hawaii, Missouri, and Vermont.
30. Iowa, Massachusetts, Nebraska, Utah, and the District of Columbia.
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With respect to the judicial recruitment process, the general
theme in the reports is that gender is a significant factor in the judi-
cial selection process. Women generally are not well represented on
judicial nominating boards or commissions. Women may be ex-
cluded from the informal networks that influence or determine judi-
cial nomination or appointment. In states where judges are elected,
female judicial candidates have more difficulty raising campaign
funds than male candidates do. One report noted a lack of formality
and uniformity in the selection process as a negative factor. An-
other opined that judicial rotation to different locations conflicts
with family responsibilities and may be a barrier to women's service
on the bench.

Five jurisdictions discussed affirmative action policies. Of those,
four had such policies in place.

Maine

The charge to the Commission from the Court focused on the de-
velopment of recommendations that the Court itself could imple-
ment. For this reason, the Commission studied only hiring and
advancement of court employees who are not judges. Judges, of
course, are nominated by the Governor and confirmed by the State
Senate.

With respect to hiring and advancement of court employees, the
Maine experience mirrors that of other states. Men dominate the
managerial and higher-pay categories and women hold the over-
whelming majority of the lower-paid positions.3

Clerk's Office Employees. Although clerk's office employees rec-
ognize that their offices are filled almost exclusively by women, they
do not attribute this fact to gender bias on the part of the court
system. Some explained that "it's a woman's job"; that "men do not
like this kind of work," "men would not like the emotional part of
this job." Others stated that men don't want to work with women
because they are afraid of being accused of sexual harassment and
that the environment (apparently meaning predominantly female)
would be difficult. Other focus group participants attributed the
small number of men in clerks' offices to limited opportunities for
advancement, e.g., "the playing field is limited," and to low salaries
and pay freezes, e.g., "a man could not support his family on the
salary."

The participants in one focus group expressed contradictory views
on the availability of advancement within the court system. Some
noted that gender does influence their opportunities for advance-

31. See judicial department employment data in Appendix F which contains vari-
ous demographic data on participants in Maine's court system [on file with the
Maine Law Review].
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ment, but other members of the group said that no changes are
needed because there is no gender problem.

There was consensus in one group that women in the clerks' of-
fices make less than if men also did the job-there would be "more
money and less work if men were there." Members of that focus
group also stated that women are not promoted from within the ju-
dicial branch, and that court administrators all come from outside
the system. They noted that there are four regional court adminis-
trators, all of whom are male.

AOC Nonmanagerial Employees. These employees uniformly ex-
pressed the view that gender is a pervasive influence in hiring and
advancement of personnel in the Administrative Office of the
Courts (AOC).

Focus group participants expressed concern about what they per-
ceive to be "discrimination" against in-house promotions. They
stated that opportunities for advancement from nonmanagerial to
managerial positions are generally not available to in-house
nonmanagerial employees, most of whom are women. The group
generally believed that there might be more advancement opportu-
nities for women if more women were in managerial positions. They
noted that (at the time the focus group was held) there was only one
female manager.

Participants presumed that the failure to promote from within the
AOC was attributable to the fact that the managers prefer to hire
persons with whom they feel comfortable, i.e. males. One partici-
pant noted the lack of an affirmative action plan as a symptom of a
general lack of concern over issues of gender equity. Other partici-
pants concurred that top managers simply do not consider these to
be important issues.

Focus group participants also complained about the lack of train-
ing opportunities for nonmanagerial employees. They noted that
the lack of funds for training makes in-house advancement more
difficult. To the extent that funds are made available, they only al-
low the employee to remain current and do not permit advance-
ment. Members of the focus group also complained that more
money seems to be available for training of judges, most of whom
are men. One participant suggested, however, that this might be a
function of a pro-judicial bias, rather than gender bias.

AOC Management Staff. At the time this study was conducted,
the management staff of the AOC was comprised of nine men and
one woman.3 2 On the question whether gender influences the way
people are treated in the workplace, the consensus of the group was
that differences in the way staff members are treated are attributa-

32. As of October 1996, the AOC managerial staff consisted of eleven positions,
four of which were held by females. See Appendix F, Judicial Department Classifi-
cation by Gender [on file with the Maine Law Review].

[Vol. 49:135



1997] GENDER, JUSTICE, AND THE COURTS 175

ble more to class and power than to gender issues. Participants in
the group recognized that although rank-and-fie employees may
perceive that gender influences the way in which they are treated by
their superiors, this perception is based primarily upon the fact that
because the nonmanagerial employees are female they "probably
believe" that the different treatment is gender-based.

The fact that the AOC managers and court administrators are
predominantly male was attributed to the higher academic creden-
tials and other qualifications required for such positions which gen-
erally preclude promotion to management positions from within the
court system. The group members expressed the hope that the situ-
ation will improve because more female employees now hold quasi-
managerial positions and will therefore be in a better position to
apply for the top managerial positions as they become available.
Participants in this group did note, however, that the general appli-
cant pool for recent openings for management positions in the
AOC, from all sources, is evenly divided between males and
females.

In discussing why most employees of the clerks' offices are fe-
male, the group concurred that the applicant pool for those posi-
tions is predominantly female. They noted that the jobs often
require clerical skills and that the female candidates are generally
the ones that possess those skills. Few men apply for the positions
and those that do are often unqualified because they lack good cleri-
cal skills.

OBSERVATIONS AND CONCLUSIONS

A. General Observations and Conclusions

1. Judicial System as a Reflection of Culture and Society

The Commission recognizes that Maine's judicial system cannot
be viewed in isolation from broader societal forces and mores. The
court system is an institution within our society, and as such it re-
flects and, to some extent, incorporates the very preconceptions and
myths in which gender bias is rooted. It is not surprising that cul-
tural attitudes that hold one gender to be stronger or weaker than
the other, to be more or less nurturing, or more or less competent
would find their way into the judicial process. The difficult issue, of
course, is how to eliminate the potential for injustice that is inherent
in the acceptance of such attitudes.

Through its research, the Commission has become aware of some
of the ways in which the judicial system perpetuates existing gender-
related inequalities and imbalances. It is, for example, more likely
that male litigants in family law matters have greater economic
power and access to financial resources than do female litigants. It
is also more likely that male litigants in such cases will have greater
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knowledge about the nature and extent of family assets than will
their wives. These inequalities and imbalances do not originate in
the court system, but rather are the result of broader economic and
cultural factors. In some cases, however, the application by a court
of otherwise neutral laws and procedures serves to reinforce the
gender-related inequalities and power imbalances that the litigants
bring to court with them. This means, for example, that, absent a
procedure that affirmatively addresses the imbalance, female liti-
gants in family law matters are less likely than their spouses to be
represented by counsel and are less able to make informed decisions
with respect to support, custody and division of marital property.

The complexity of these issues means that the court system cannot
simply rely on gender-neutral processes and procedures to remedy
the actual or perceived inequity or unfairness. The Court will also
need to develop and institute procedures that will identify and, if
necessary, correct the underlying cultural and economic inequalities
and imbalances that accompany the legal matter presented.

2. Gender Bias and Disparate Impact

In the course of its study, the Commission also learned that it was
important to distinguish between unfairness and injustice that re-
sults from gender bias per se and that which arises from the applica-
tion of otherwise gender-neutral laws and procedures that has a
disparate and adverse impact on only one gender. As noted in the
Introduction, gender bias exists when decisions are made or actions
are taken based upon preconceived or stereotypical notions about
the nature, roles and abilities of women and men, rather than upon
an evaluation of each individual and his or her situation. With re-
spect to a few issues, such as custody awards and sentencing in crim-
inal matters, the Commission found that there is a perception,
whether or not based in fact, of gender bias in the way decisions are
made.

On most issues, however, the research revealed inequities and un-
fairness that are not attributable to bias per se, but are the result of
other, more complex factors. The Commission found that on bal-
ance, women were more likely than men to be adversely affected or
otherwise disadvantaged by these factors. Women, for example, are
more likely to be caretakers of children and to have more limited
earning capacity than men because of their family role during a mar-
riage. Therefore, any inequities or disparities in the application of
support laws will have a greater impact on women than on men.
Likewise, it is more likely that wives will have more limited eco-
nomic resources and more limited access to family resources than
their husbands do. To the extent that women are unable to obtain
sufficient funds early in the litigation process to pay a retainer for an
attorney, they are disadvantaged in their access to legal representa-
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tion and to the courts in family law matters. Victims of domestic
violence are overwhelmingly women. Any failure to enforce civil or
criminal statutes dealing with protection from abuse will have a dis-
proportionate impact on women.

3. Lack of Resources in Judicial System

The Commission's deliberations also underscored that the chronic
lack of resources in the judicial system tends to exacerbate some of
the problems discussed above and to compound any gender-related
unfairness that exists in the system. Many of the Commission's rec-
ommendations call for procedures and approaches that demand
more time and effort from already overburdened judges and other
court personnel. As discussed more fully below, the Commission
believes that the perception of gender bias with respect to custody
decisions would be alleviated if judges were able to spend more time
explaining to litigants the factors that were taken into account in
making the decision in their particular case. Similarly, the adverse
effects of gender-related economic and power imbalances in divorce
would be mitigated if judges were able to give greater scrutiny to
settlement agreements and the like.

B. Issue-Specific Observations and Conclusions

The Maine focus group data, supported by the findings of the
other jurisdictions that have studied the issue of gender bias in the
courts, clearly show that gender influences nearly every aspect of
the way in which people experience the court system in Maine.
Gender affects whether and how a litigant gains access to legal rep-
resentation in family law matters, the ways in which the various par-
ticipants in the system deal with one another, the outcomes of
various matters, and the operation of the court as an employer.

To say, however, that gender has a pervasive influence on the ju-
dicial process and the court system is not necessarily to say that this
influence results from any institutional gender bias or even from the
gender-biased behavior of individuals. The Commission did not
have the resources to document whether such bias exists. Neverthe-
less, we have identified a few areas in which there is a widely-held
perception that gender bias affects the ways in which people are
treated and the outcomes of various legal matters. More common
than any perception of gender bias, however, are the Commission's
findings of gender-related inequality and unfairness that are attribu-
table to the application of otherwise gender-neutral laws and proce-
dures that, for various reasons-economic, cultural, and societal-
adversely impact one gender more than the other. These are ex-
plored through the four research questions that framed the Commis-
sion's study.
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1. Access

The data from the Maine focus groups and the findings of other
jurisdictions lead the Commission to believe that gender adversely
and unjustly disadvantages women in their access to legal represen-
tation in family law matters.

The general perception, in Maine as in other jurisdictions, is that
women are less likely than men to be represented by counsel in fam-
ily matters, and that economic factors rather than gender bias tend
to account for this gender-related difference. Women typically have
lower incomes than their husbands and are less likely to have knowl-
edge of and access to the family's financial resources. As a conse-
quence, they are often unable to pay a retainer for an attorney at
the beginning of a divorce.

The Maine statute authorizes the award of attorney fees for the
prosecution or defense of a divorce action and establishes a proce-
dure under which litigants can petition for fees at the commence-
ment of the action. Without representation of counsel, however, it
is unlikely that a litigant will be aware of this possibility. The Com-
mission believes that the inequity is exacerbated by the fact that the
financially disadvantaged spouse, usually the wife, must ask the
court for fees from marital funds which are often in the control of
her husband who does not have to petition the court to use marital
funds to retain an attorney.

Attorneys in Maine perceive that attorney fees are not awarded
routinely. There is also an indication that some judges may apply an
incorrect legal standard of "bad faith," rather than assessing the fi-
nancial circumstances of the parties in considering a request for at-
torney fees. The Commission has no empirical basis for determining
how frequently attorney fees are sought or awarded. To the extent
that fees are not awarded early in the process to the financially dis-
advantaged spouse to obtain counsel, the Commission believes that
the impact falls disproportionately upon women and unjustly disad-
vantages them in obtaining effective access to the courts.

2. Process and Outcomes

It is broadly perceived that the gender of a litigant influences the
ways in which some matters are resolved, including family law mat-
ters, sentences that are meted out for some crimes, and damages
that are awarded for personal or other injuries. There is no empiri-
cal evidence in Maine or elsewhere to support or refute these per-
ceptions. Nevertheless, whether they are real or imagined, the
perceptions that decisions and outcomes are gender biased must be
addressed by the courts. Failure to address and correct the percep-
tion of unfairness will impair the court's authority and undermine
the public's attitude toward the justice system.

[Vol. 49:135
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Family Law Matters

The Commission believes that the small number of complaints
from focus group participants about child support generally, or any
perceived gender bias in connection with child support, is the result
of the application of relatively neutral mechanical formulas. To the
extent that the guidelines provide for awards that are adequate and
are administered fairly, they engender a sense of justice in the pro-
cess. The Commission notes that the statutory guidelines have not
been revised since they were adopted in 1988.11 Several focus group
participants and some members of the Commission questioned
whether the existing guidelines ensure an adequate level of support
for children.

To the extent that problems do exist in the area of child support,
they relate to enforcement of child support orders, and the level of
scrutiny given to requests for downward deviations in child support
awards. Other states report a reluctance on the part of judges to use
their contempt powers to punish noncustodial parents, usually fa-
thers, who fail to support their children. This reluctance has an ad-
verse effect upon the custodial parents, who are usually women, and
their children.

The Commission also believes that courts may not give sufficient
scrutiny to requests for downward deviations from the child support
guidelines to ensure that adequate child support is not bargained
away inappropriately.

With respect to custody, male litigants in Maine and elsewhere
unanimously perceive a systemic bias in favor of mothers in custody
proceedings. This perception is apparently reinforced by the advice
they receive from their lawyers, their families and friends who cau-
tion them against attempting to obtain custody or presenting other
arguments pertaining to custody and visitation. Some lawyers per-
petuate this perception of bias by making adverse comments about
the "system" or the alleged gender bias of a specific judge in dis-
suading their clients from seeking custody. Some of the participants
in other focus groups also indicated that they thought that women
were favored in child custody matters, although they often noted
that in many cases the facts and circumstances favored the mother
as the custodial parent.

Interestingly, despite the general perception of bias in favor of
women in custody matters, women litigants apparently feel that the
system is biased against them as well. They complain about the tac-
tical use of the custody petition as a bargaining chip in the settle-
ment of support and property matters.

33. See Appendix G, Child Support Guidelines Table [on file with the Maine Law
Review].
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It appears that primary custody is awarded to mothers more often
than to fathers. The Commission has no empirical basis for deter-
mining whether this outcome is the result of actual gender bias in
custody proceedings or because mothers, more often than fathers,
have been the primary caretakers of the children prior to the di-
vorce litigation. Nevertheless, the widespread perception of bias
among male litigants and some other focus group participants is a
troubling one. Failure to address this perception may convert a per-
ception of bias into a self-fulfilling prophecy. Men may not seek
custody in appropriate cases, and the judicial system will be blamed
for the result.

The Commission believes that the perception of bias in custody
matters exists, in part, because judges may not have sufficient time
to fully explain to litigants all the factors that were taken into ac-
count in making the custody decision in the particular case.

With respect to alimony, the findings from other jurisdictions indi-
cate that permanent alimony is rarely awarded, that temporary ali-
mony awards often do not accurately reflect the transitional needs
of the economically disadvantaged spouse, and that alimony awards
generally fail to equalize the standard of living between divorcing
spouses. Because the economically disadvantaged spouse is usually
female, the financial hardships and inequities that result from the
absence of a rational and consistent approach to spousal support
have a disproportionately adverse effect on women.

The findings from the Maine focus group data are consonant with
those of other states. It appears that alimony awards are often not
pursued even in appropriate cases. The Commission believes that
this is true, in part, because of widespread confusion about what
alimony is and what it ought to be. Focus group participants, includ-
ing lawyers, often discussed alimony and division of marital prop-
erty as if they were the same thing.

In Maine, as in other states, the philosophical and legal underpin-
nings for the award of alimony are no longer clear. There have been
significant changes in the cultural norms surrounding alimony (for
example, greater emphasis on "rehabilitative" alimony rather than
lifetime support). There seems to be little consensus about what is
fair and reasonable. This failure of agreement and the combination
of power and economic imbalances between spouses, the use of eco-
nomic factors as bargaining chips in the proceedings and broad judi-
cial discretion34 lead to perceptions, whether or not based in fact, of
gender bias in the award of alimony.

34. A review of the cases of the Law Court evaluating alimony indicates that the
discretion allowed trial-level judges is considerable, and that extreme abuse of dis-
cretion and mathematical miscalculations are normally the only grounds for over-
turning an award.
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Although the alimony statute offers parties and their lawyers a
broad array of reasons for pursuing an alimony award, it lacks a
clear statement of the purpose of alimony. In addition, it provides
no standards to assist judges in weighing the various factors to be
taken into account in making an award.

The ambiguity and confusion with respect to alimony carries over
into the division of marital property. Other states report that even
when equitable distribution of property is required by statute it is
rarely achieved, and that when the distribution is equitable on a dol-
lar basis, men tend to receive a greater share of the liquid assets and
those associated with businesses that provide a continuing income
stream to the recipient. This works to the long-term disadvantage of
the economically dependent spouse who is generally female. These
concerns were echoed in varying degrees in the Maine focus groups.

The Commission believes that many of the problems in this area
arise because the spouses have unequal access to information about
marital assets at an early stage in the proceeding. The economically
dependent spouse often does not have an accurate picture of the
family's financial position or of his or her rights in a divorce pro-
ceeding. This lack of information is compounded to the extent that
the dependent spouse is unable to obtain representation of counsel
at the outset of the proceedings. In addition, in cases involving un-
represented litigants, judges do not have sufficient time or resources
to carefully scrutinize settlement agreements to ensure that eco-
nomic and other power imbalances do not adversely affect the al-
ready economically disadvantaged spouse.

Domestic Violence

The focus group data lead the Commission to believe that the civil
process for dealing with domestic violence matters is working well
and in general is fairly administered. The female victims of domes-
tic violence in the Maine focus groups are more satisfied with the
civil process in Maine than were similarly-situated women in the
other jurisdictions that studied this issue. There is, however, a per-
ception that male victims of domestic violence are not taken seri-
ously and that, although they are few in number, male victims may
have a harder time obtaining a Protection from Abuse (PFA) order
than a similarly situated female would. Male litigants and court per-
sonnel reported that advocacy services are not generally available to
male victims of domestic violence.

Female victims of domestic violence in Maine are less satisfied
with the criminal process, however. Like victims in other jurisdic-
tions, they complain about insensitivity on the part of prosecutors
and other law enforcement personnel.

Focus group participants in a variety of cohorts reported that the
PFA procedures, which provide for a speedy resolution of custody
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and other issues, have sometimes been used inappropriately as a tac-
tic in resolving other family law matters. It appears that the PFA
process is abused less often than it may have been in the past, as
attorneys and judges have become more aware of the issue. The
Commission believes, however, that the inability of litigants to ob-
tain a speedy custody hearing in absence of a PFA petition is a ma-
jor contributing factor to whatever systemic abuses may occur, and
that expedited access to the courts on other grounds needs to be
made available.

Sentencing

There is a perception in other states that women receive more
lenient treatment in sentencing than do men. Participants in Maine
focus groups share this perception although many indicated that the
differential treatment is frequently based on the specific circum-
stances of a given case. Female defendants, for example, are often
custodial parents. In Maine, there are also fewer correctional facili-
ties for women that are close to their homes.

There is little statistical data to either support or rebut the percep-
tion of gender bias in favor of women in sentencing. The data that
are available do not account for factors other than gender that might
affect the sentence meted out to a defendant. For example, cur-
rently it is difficult to assess whether the circumstances of the crime
itself, or the criminal backgrounds of the male and female defend-
ants are comparable.

Sexual Offenses

The Commission's study of the impact of gender in the prosecu-
tion of sexual offenses was derived solely from the reports of other
jurisdictions. Those reports suggest that acquaintance rape has, at
least in the past, been perceived by prosecutors, judges and juries to
be a less serious offense than stranger rape, has been underreported
and often not prosecuted. It also appears that plea bargains and
reduced charges are common in acquaintance rape cases and that
sentences often do not adequately address the seriousness of the
offense.

Although some states reported that the investigation and treat-
ment of rape victims have improved in recent years, these reports
also indicate that victim blaming is still common.

Alternative Dispute Resolution

Few of the other jurisdictions have even addressed, much less
studied, the impact, if any, of gender bias in alternative dispute reso-
lution (ADR). Some of the comments made in the focus groups
with Maine litigants reflect a perception that gender-based myths
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and preconceptions may come into play in the family law mediation
process.

In light of the increasing use of ADR to resolve legal controver-
sies, the Commission believes that the Court needs to take steps to
ensure that gender-related bias does not infect the process. It would
be unfortunate, indeed, if gender bias was successfully eliminated
from the courts only to reappear in other dispute resolution forums.

Damages

The findings from other states suggest that gender may influence
the damage awards received by men and women for various types of
injuries. The limited information collected from the Maine focus
groups on the subject of damages also suggests that there is a per-
ception that gender affects the amount recovered for particular inju-
ries. These findings suggest the need for a deeper inquiry into this
issue, with the benefit of adequate resources.

3. Treatment and Interaction

The Commission believes that gender affects the way some par-
ticipants experience the court system. This is consistent with the
findings in Maine and in the other states. Although there has been a
substantial amount of recent progress, problems in treatment and
interaction were reported by all cohorts in the Maine study.
Although the overtly biased treatment that occurred in the past has
virtually disappeared, more subtle gender-based behavior on the
part of judges, court personnel, mediators, witnesses and parties
continues. Subtle, gender-based behavior may be no less damaging
than the more overt forms of discrimination that existed in the past.
Discriminatory behavior, whether subtle or overt, affects the ability
to ensure that all participants in the court system are treated fairly.

Although attorneys and judges reported instances of intervention
when gender-based speech and behavior occurred, these instances
reflect the difficulty in intervening. The Commission believes that
judicial intervention is appropriate and indeed required under the
Maine Code of Judicial Conduct; however, how and when to inter-
vene is not a simple matter. The nature and timing of the interven-
tion by a judge will be affected by, for example, whether the
behavior occurs in front of a jury and the rights of a defendant in a
criminal case might be affected or whether the behavior occurs in a
conference in chambers. It is equally as complex for an attorney to
intervene, whether the biased behavior is that of a judge, another
lawyer, or a participant.
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4. Hiring and Advancement of Court Employees

The pattern of employment in the court system in Maine and else-
where reflects two primary societal patterns: 1) that there is some-
thing called "women's work" and that such work is more poorly
compensated, and 2) that the higher paying positions in the hierar-
chy of the court system are dominated by men and virtually all other
levels are dominated by women. Although there is no evidentiary
basis for concluding that these patterns reflect conscious gender bias
on the part of the Maine court system, the Commission is troubled
by the existence of a hierarchy in which men are almost uniformly at
the top.

The Maine focus group data reflect some dissonance in the per-
ceptions of nonmanagerial and managerial employees about why
the highest level of the AOC management is predominantly male.
Nonmanagerial employees attribute the phenomenon to the fact
that there are few opportunities for advancement within the AOC
and that the managers prefer to hire persons with whom they feel
comfortable, i.e., males. Management employees, on the other
hand, attribute the small number of female managers to the fact that
the AOC managerial positions require academic credentials and
other qualifications that women in quasi-managerial positions within
the AOC do not possess. They note, however, that the general ap-
plicant pool for management positions, which presumably includes
many applicants from outside the court system, is evenly divided be-
tween males and females.

These comments raise at least two concerns. The first is whether
the Court is doing enough to enhance opportunities for internal ad-
vancement within the AOC and the judicial department in general.
The second is to explain why, if the general applicant pool for mana-
gerial positions in the AOC is fifty-fifty male to female, so few of the
managers are women. Higher educational and other qualifications
may explain why women in the nonmanagerial ranks do not rise to
management positions, but they do not explain why women candi-
dates in the broader fifty-fifty applicant pool are not qualified.

We recognize that positions in the Administrative Office of the
Courts are relatively few in number and that they are subject to lim-
ited turnover. These realities make it all the more difficult to draw
conclusions about the pattern, and they also make it more difficult
to effect change. The Commission notes that since the focus groups
were conducted there has been a reorganization at the AOC and
that there are now three female members of the ten-person AOC
management team. Women occupy the positions of Budget Officer
and Financial Operations Officer (these two positions were formerly
a single position), and Director of Human Resources. The remain-
ing seven positions including the position of State Court Adminis-
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trator, and all four Regional Court Administrator positions are held
by males.

RECOMMENDATIONS

Access

1. To ensure parity between the spouses in family law litigation,
judges must award adequate attorney fees during the pendency of
the litigation, taking into account the issues in dispute and the ca-
pacity of each spouse to pay attorney fees and related expenses from
non-marital funds. The Court should create a mechanism that will
ensure early determination of need and allow prompt awards of at-
torney fees and costs to the economically dependent spouse.

2. The Court should require the parties to make full financial
disclosure early enough after the commencement of a family law
proceeding to ensure that both spouses are adequately informed
about the amount and nature of the marital assets.

3. Family law financial forms should be simplified to ensure that,
regardless of the educational level of the litigant and whether he or
she is represented by counsel, the forms can be completed and the
necessary information secured.

4. Family law litigants should be provided with educational
materials regarding the divorce process and the issues involved
therein, including marital assets and the right to request the award
of attorney fees for the prosecution or defense of a divorce. Such
materials, which may be presented in writing, on videotape or by
court personnel or volunteers, should be made available prior to or
at the commencement of divorce proceedings to reduce any imbal-
ance in information between the spouses.

5. The Rules of Civil Procedure should be amended to require
that motions pending in family law matters be acted on in a timely
manner. Although domestic violence cases should continue to take
precedence, spouses who are not victims of domestic violence and
their families should not be subjected to excessive delays in interim
determinations.

6. Education should be provided to judges and attorneys regard-
ing the economics of divorce, the impact of economic factors on liti-
gants and children, and the procedures for requesting and awarding
attorney fees at the commencement of the proceedings to ensure
access to representation and the courts.

Family Law Matters

1. General

1. Additional resources should be made available to enable the
courts to provide timely hearings and provide appropriate allocation
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of court time on motions pending, divorces and post-divorce
motions.

2. Consideration should be given to the establishment of an or-
ganizational scheme or system that would allow single justice assign-
ment in family law cases to foster continuity, predictability, early
compliance, and timely enforcement of court orders.

3. Seminars and continuing legal education programs in the area
of family law for judges and attorneys should contain a component
dealing with issues of gender fairness, including disparate impact,
where appropriate.

4. The Court should develop procedures and the Legislature
should make resources available that will permit judges to examine
all cases involving an unrepresented litigant to ensure that power
imbalances within the family framework, including economic domi-
nance, are not being used to affect custody, alimony and child sup-
port awards. The Court might consider, for example, the use of
magistrates or other judicial officers whose job it is to work with the
parties and make recommendations to the judge.

2. Custody

1. Standards that apply to the award of custody should be clear,
explicit, and set forth in the statute. For example, "best interests" of
children could be further defined by the Legislature to require
judges to consider, as one of the factors to be taken into account in
making the determination, who has provided primary psychological
parenting throughout the child's life. Primary psychological parent-
ing includes such activities as (a) providing for the child's physical
needs; (b) regularly supervising daily activities; (c) arranging and
providing day care; (d) attending to health needs; (e) attending to
educational needs; (f) teaching basic skills; (g) sustaining emotional
growth; and (h) providing stability and reliability in the child's life.

2. Judges, mediators, lawyers, and litigants should be educated
about all the considerations involved in a custody determination, the
importance of standards in evaluating custody issues and the gen-
der-neutral application of those standards.

3. Resolution of custody disputes through the adversarial pro-
cess is, among other things, damaging to the psychological well-be-
ing of children and parents. The Court should explore making
greater use of nonadversarial forums, in addition to mandatory me-
diation, for consideration of custody matters. Such forums are likely
to facilitate custody arrangements that are more consensual and less
damaging to children and parents.

4. In light of the heightened sensitivities of parties, judges
should endeavor to provide an explanation to litigants of all the fac-
tors taken into account by the judge in making the custody
determination.
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3. Child Support

1. Child support enforcement should be given priority (and not
limited to families receiving Temporary Assistance for Needy Fami-
lies, formerly AFDC). Judges should be educated as to the efficacy
of using significant penalties (including incarceration) to enforce
child support payments.

2. Hearings on child support enforcement proceedings should be
expedited. Judges should not permit proceedings for modification
of child support awards to be used to delay proceedings for enforce-
ment of existing child support orders, except in unusual circum-
stances and for good cause shown.

3. Downward deviations from child support guidelines should be
scrutinized with care to ensure that the deviation will not adversely
affect the minor child or the child's primary residential parent.

4. The statute establishing the child support period should be
amended to permit a court to require support for the child up to age
21, taking into account the likelihood of the child becoming self-
supporting and the ability of the child to be self-supporting in fact.

5. The Legislature should conduct continuing and realistic evalu-
ations of child support guidelines to account for the actual costs of
child raising and to reduce income disparity between custodial and
non-custodial households.

4. Alimony and Division of Marital Property

1. Although the alimony statute offers parties and their lawyers
a broad array of bases for pursuing an alimony award, the Legisla-
ture should consider amending the statute to provide a clear state-
ment of the purpose for alimony to guide the court in weighing the
various factors.

2. The Legislature or the Court should study whether acrimony
and family disruption in divorce matters could be mitigated through
the adoption and use of appropriate guidelines for the award of in-
terim, temporary and permanent support of a spouse, similar to
those used in determining awards for the support of children.

3. The Legislature or the Court should consider the appropriate-
ness of a rebuttable presumption for the award of permanent ali-
mony to the economically disadvantaged spouse in cases of
marriages of long duration.

4. Judges should not permit requests for modification of an ali-
mony award to delay proceedings for enforcement of an existing
award except in unusual cases for good cause shown.

5. Judges and attorneys should be educated regarding the nature
of the assets in a marital partnership to be divided on divorce. Of
particular concern are issues regarding the distribution of income
producing and non-income producing assets, liquid and illiquid as-
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sets, and the disparate economic consequences to women and men
of the dissolution of the marriage and the division of marital
property.

6. Judges and attorneys should be educated regarding the fac-
tors, such as lost career opportunities, that can be considered in the
division of property and the award of alimony. In addition, judges
should be provided with information that will enable them to make
more realistic assessments about whether and how long it win take
the economically dependent spouse to re-enter the labor market and
what that spouse's earning potential is.

Domestic Violence

1. Education of all involved in the protection from abuse pro-
cess-judges, prosecutors, other attorneys, court officers, clerks, and
police-should be continued to ensure that there is support for do-
mestic violence victims and their families and that appropriate ac-
tion is taken in each case. We applaud the substantial judicial
education that has already been done in this area.

2. The Court should make every effort to ensure that males who
are victims of domestic violence receive the same support and con-
sideration that females receive under the same circumstances. The
Court should encourage the development of a volunteer-led advo-
cate system to serve male victims of domestic violence who may not
be served by existing programs.

Sentencing

1. To the extent that such factors as the needs of children for a
parent or the effect of incarceration on a family are considered by a
sentencing judge, these factors should be considered for both men
and women.

2. At the next Maine Criminal Justice Sentencing Institute, the
issue of possible gender disparity in sentencing should be explored.

3. State policies and practices should ensure that jail and prison
facilities, probation, alternatives to incarceration, placement, access
to rehabilitation opportunities, educational programs, and early re-
lease programs are equivalent for women and men.

4. As the court system increases its capacity to store and analyze
computerized data, the Court should include data that will permit an
analysis of the role of gender in sentencing decisions.

Sexual Offenses

1. More education should be provided to prosecutors, lawyers,
and law enforcement officers to dispel myths and stereotypes about
rape in general and acquaintance rape in particular, to assist victims
of sexual offenses, and to increase the effectiveness of investigations.
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We note that Maine's judges have recently participated in a three-
day conference on this issue.

2. Judges should examine plea bargains in sexual offense cases
to ensure that the seriousness of the offense is recognized.

Alternative Dispute Resolution

1. Judicial education programs developed to deal with issues of
gender bias should also be made available to mediators and those
involved in pilot projects on alternative dispute resolution.

2. Those responsible for recruiting mediators and attorneys in-
volved in pilot projects on alternative dispute resolution should be
sensitive to the need to include women in these roles.

Damages

1. Jury instructions and juror-education videos and handbooks
should be developed to ensure that jury decisionmaking is as gen-
der-neutral as possible.

2. Jurors should be educated, through orientation materials and
instructions, that gender is an impermissible basis for making deci-
sions regarding damages for lost earnings.

3. Jury instructions should be supplemented or amended to spe-
cifically address the measure of damages to be awarded to plaintiffs
who are homemakers.

4. An in-depth study should be conducted into whether gender
influences the award of damages in Maine cases, including cases of
sexual harassment and gender discrimination in which plaintiffs are
generally female.

5. A discussion of the impact of gender bias and gender-based
stereotypes in the award of damages should be included in all rele-
vant judicial and continuing legal education programs and materials.

Treatment and Interaction

1. The Court should formulate a statement of policy declaring
that gender-biased behavior in the courts by judges, attorneys, court
employees, and court security officers has no place in the courts of
Maine. This statement should be posted and distributed with other
information that the courts issue from time to time. All new judicial
appointees and new judicial department employees should receive
the statement when they commence work.

2. The Court should explicitly communicate in jury orientation
programs the necessity to avoid gender bias and stereotypical think-
ing in jury interactions and decisionmaking.

3. The Court should revise all existing rules, forms, policies,
court orders, and correspondence so that the language is gender-
neutral. The Court should also develop procedures to ensure that
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all new court documents, opinions, and publications use gender neu-
tral language. The Legislature should review all statutes to ensure
that the language is gender neutral.

4. The Commission believes that the issue of judicial interven-
tion in court proceedings is significant and requires deeper discus-
sion among members of the bench and the bar. The Court should
create discussion forums for judges and attorneys to consider the
issue of intervention, including how to deal with inappropriate, gen-
der-based interaction and treatment, and appropriate modes of in-
tervening in various settings.

5. The Court should create an informal process for handling in-
appropriate interaction and treatment by judges based on gender
that do not constitute grounds for discipline under the Code of Judi-
cial Conduct.

6. All judges should receive informational materials and contin-
uing education and training on issues of gender bias including the
following:

a. identification of gender bias in the courtroom and its conse-
quences for attorneys, litigants, witnesses, and court employees;
b. how to avoid the appearance of gender bias in the perform-
ance of their duties;
c. effective techniques to prevent inappropriate conduct on
the part of attorneys and court employees and to take appropri-
ate corrective action if it occurs;

7. Similar informational materials and training on gender bias
should be provided to all court employees.

8. The Court should urge the Maine State Bar Association, the
Maine Bar Foundation, the Maine Trial Lawyers Association, Maine
Trial Judges Association, and local and county bar associations to
adopt the statement condemning gender bias and to stress their
commitment to eradicate bias. These associations should print the
statement in their membership publications and establish mecha-
nisms for the education of their members regarding bias in the court
system.

9. The Court should urge the University of Maine School of Law
to review and, if necessary, revise teaching and curricula to promote
the elimination of gender-based conduct on the part of attorneys. In
particular, clinical programs should be reviewed with respect to
their roles in training new attorneys for the courtroom.

Hiring and Advancement of Court Employees

1. Hiring practices should be monitored to eliminate gender
factors in personnel decisions and assure equal opportunity in hir-
ing and promotion.
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2. The Court should undertake a continuing review of qualifi-
cation requirements and pay scales to ensure that judicial depart-
ment employees are being paid equally for equal work.

3. In its recruitment efforts, the Court should make an affirma-
tive effort to ensure that women are fairly represented in the appli-
cant pool for all positions in the court system, and that there is equal
opportunity for women and men at all levels.

4. The Court should review recruitment and hiring procedures
in the judicial department and make efforts to ensure that both male
and female employees are included in the screening and interview-
ing process.

5. The Court should encourage hiring and advancement from
within the court system. This effort would extend to advancement
within the Administrative Office of the Courts and opportunities for
advancement from other positions, including clerks' offices, into the
Administrative Office of the Courts for qualified employees. The
Court should encourage opportunity for advancement by making
on-the-job training and other appropriate educational opportunities
more accessible to employees. To this end, the Court should con-
sider whether greater use of flex-time scheduling would enable em-
ployees to fulfill their job responsibilities and get the education and
training they need for advancement within the court system.

6. The Court should review its training programs for all mana-
gerial and supervisory employees to ensure that it includes informa-
tion about gender bias and disparate impact.

7. The Court should develop appropriate grievance procedures
to deal with complaints of gender bias and encourage employees to
utilize such procedures.

8. All judicial department personnel manuals and handbooks
should be reviewed to ensure that gender neutral language is used.

9. The Court should review current policies and procedures on
job postings to ensure that notification is given to employees
throughout the court system, and that it is timely enough to allow
employees to deliberate and make application for the position.

10. The Court should make the findings and recommendations
of this Commission available in written form to all employees of the
court system.

Implementation

Finally, the Commission recommends that the Court establish an
advisory committee that will be charged with implementing these
recommendations as directed by the Court.
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APPENDIX A

STATE OF MAINE
SUPREME JUDICIAL COURT

ORDER ESTABLISHING THE COMMISSION ON
GENDER, JUSTICE, AND THE COURTS

Effective January 1, 1993
Docket No. SJC-136

On August 4, 1988, the Conference of Chief Justices adopted a
resolution urging positive action by every chief justice in the country
to address gender bias and minority concerns in the state courts and
further urging each chief justice to establish separate task forces de-
voted to the study of (1) gender bias in the court system and (2)
minority concerns as they relate to the judicial system. Resolution
XVIII, Conference of Chief Justices (August 4, 1988). The resolu-
tion was based on the belief that bias of any kind has no place in the
Judiciary, that all participants in the judicial system should be
treated fairly, and that the judicial system should operate free of
discrimination against any person on the basis of race, sex, color,
national origin, religion, age, or handicap.

In 1989, the Maine State Bar Association's Committee on the Sta-
tus of Women Attorneys requested that the Supreme Judicial Court
of Maine establish a Gender Bias Task Force. In June of 1989, Chief
Justice Vincent L. McKusick appointed an exploratory committee of
judges and lawyers and a bill was submitted to the Legislature seek-
ing funding to support a study of gender bias in Maine's courts. Be-
cause funding was not available, no further formal action was taken.

Task forces have since been established by many states' chief jus-
tices or highest courts and, in some instances, by bar associations "to
collect and disseminate information on the existence of gender bias
in decision making and court interaction" and "to propose reforms
and recommend mechanisms to institutionalize those reforms."
ABA Commission on Women in the Profession Report to the
House of Delegates, June 1988, pg. 10, n. 10. At least 32 states, the
District of Columbia, Puerto Rico, and two federal circuits have es-
tablished task forces. Each task force has been charged with examin-
ing the nature and extent of gender bias within the court system and
making appropriate remedial recommendations after gathering in-
formation from judges, court staff, attorneys, educators, and mem-
bers of the public.

Because the existence of gender bias has now been well docu-
mented nationally, it is feasible to address this problem in Maine by
concentrating on education and remediation. To achieve the goal of
ensuring that all participants in the justice system are treated fairly
and that the justice system operates free of any bias based on gender
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or minority status, the Supreme Judicial Court hereby establishes
the Commission on Gender, Justice, and the Courts.

THE COMMISSION ON GENDER, JUSTICE, AND THE
COURTS

Mandate: To identify attitudes and behavior operating within the
Maine judicial system that either reflect gender bias or
may be perceived to reflect gender bias and to make ap-
propriate remedial recommendations.
The Commission will consider how gender affects the
treatment of women and men in the legal and judicial
environment and will develop a program to ensure that
gender-based myths, biases, and stereotypes do not af-
fect judicial decision making.

Structure: The following persons are hereby appointed the chair
and members of the Commission on Gender, Justice,
and the Courts:
Professor Colleen A. Khoury, Chair
Hon. Robert E. Crowley
Rita Desjardins, Clerk
Peter J. DeTroy I, Esq.
Patrick F. Ende, Esq.
Michele Garwood, Deputy Clerk
Catherine A. Lee, Esq.
Hon. Kermit V. Lipez
Nancy Wanderer Mackenzie, Esq.
Steven D. Silin, Esq.
Hon. Jack 0. Smith
Patricia M. Stevens. Esq.
Joyce A. Wheeler, Esq.
Hon. Caroline D. Glassman, Associate Justice, Supreme
Judicial Court, will serve as liaison to the Commission.

The Commission will oversee the study of gender bias
and the development of recommendations for the elimi-
nation of gender bias, and it will assist with implement-
ing the recommendations. The Commission will draw
upon the resources and skills of the affected community
and may be assisted by such volunteers and staff as it is
able to arrange. The day-to-day work of the Commission
will be accomplished through three subcommittees:

- The Subcommittee on Gender and Economics will as-
sess gender bias in the treatment of certain types of civil
cases, focusing particularly on how gender bias may af-
fect the size of monetary damages, alimony, child sup-
port, and the division of marital property and will
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propose appropriate remedial measures, including an
educational program, to address any bias that might be
found.
- The Subcommittee on Gender in the Courts will assess
gender bias in the treatment of litigants, witnesses, ju-
rors, and lawyers by those who work in the courthouse,
as well as bias in the appointment of attorneys as coun-
sel, guardians ad litem, and the like, and will propose
appropriate remedial measures, including an educa-
tional program, to address any bias that might be found.
- The Subcommittee on Crime and the Courts will as-
sess the treatment of participants in the criminal justice
system with particular emphasis on the experience of
people involved with domestic violence and of victims of
sexual assault and propose appropriate remedial meas-
ures, including an educational program to address any
bias that might be found.
The subcommittee will be comprised of Commission
members and volunteers from the Maine State Bar As-
sociation Committee on the Status of Women Attorneys
and other organizations.

Methodology: The first method of information gathering will be to
review the findings and recommendations of other
states that have issued reports. In addition, the
Commission may use the following methods:
- Surveys to judges, attorneys, bar sections, jurors,
and court personnel
- Group meetings and individual interviews with
judges, litigants, abuse victims, family law practi-
tioners, court personnel, and representatives from
other affected populations
- Regional meetings with judges, lawyers, and lay
people
- Focus groups
- Review of administrative procedures and docu-
ments such as court forms, rules, codes of conduct,
and jury instructions.

Schedule: The Commission will fulfill its mandate in four phases:
Phase I
- Each subcommittee reviews and analyzes reported
findings and recommendations of other states.
- Where indicated, each subcommittee develops a plan
for identifying gender bias in Maine's courts.
Phase 11
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- Commission reviews and analyzes plans of subcommit-
tees and prepares a coordinated plan for identifying gen-
der bias in Maine's courts.

At the conclusion of Phase II, and no later than September 1,
1993, the Commission shall present a status report to the Supreme
Judicial Court.

Phase III
- Commission gathers information through the various
methods set forth above
Phase IV
- Commission analyzes information gathered about
gender bias in Maine courts and reported findings and
recommendations of other states
- Commission develops a plan to ensure that Maine's
courts will be free from gender bias.
Phase V
- Final Report
- Commission begins implementing its recom-
mendations
-Commission develops and recommends to the
Supreme Judicial Court methods for monitoring and
educating with regards to gender bias after implemen-
tation of the plan.

This order shall be recorded in the Maine Reporter.
Dated: January 4, 1993

Daniel E. Wathen
Chief Justice

David G. Roberts
Caroline D. Glassman

Robert W. Clifford
Samuel W. Collins, Jr.

Paul L. Rudman
Associate Justices
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APPENDIX B

Acknowledgments

The Commission is deeply indebted to David Karraker, Research
Associate at the Muskie Institute of Public Affairs at the University
of Southern Maine, and Suzanne Hart, formerly of the Muskie Insti-
tute and now associated with the Margaret Chase Smith Center for
Public Policy at the University of Maine for the invaluable assistance
they provided, without compensation, in the development and im-
plementation of the Commission's research design. David Karraker
also contributed countless hours to assist the Commission in facili-
tating the judges' focus groups, analyzing the Maine focus group
data, comparing and contrasting those findings with the state re-
ports, and guiding the Commission in its consideration of the
research.

Special thanks are also due to
Our Research Coordinators-Patricia L. Sinicropi who worked

with the Commission from September 1994 until October 1995, and
Patricia M. Gormley who came on board in November 1995-whose
hard work, talent and leadership enabled us to overcome the limita-
tions imposed by a lack of financial and staff resources; and to Amy
Kurtz, who helped the Commission, in its earliest days, mount a fun-
draising campaign;

Frances Dee Tibbetts, Administrative Assistant at the University
of Maine School of Law, who has been unfailingly patient in provid-
ing clerical and computer assistance to the project during the past
three years;

Jeffrey D. Henthorn, Regional Court Administrator, Diane P.
Harvey, Clerk of the Administrative Court, and Deborah Olken and
Stephen Leech, current and former Directors of Human Resources
of the Administrative Office of the Courts, who graciously provided
assistance and information whenever they were asked;

Alfred Sheehy of the Muskie Institute, and Wendy Betts, formerly
of the Muskie Institute and now with Youth Alternatives, Inc., who
served as facilitators for most of the focus group meetings. Both
provided their professional services at a substantially reduced fee,
and generously contributed of their time to assist the Commission in
providing a preliminary analysis of the focus group data;

The Administrative Office of the Courts that provided the Com-
mission with office space, administrative support, supplies and finan-
cial assistance; and

Dean Donald N. Zillman and the University of Maine School of
Law for filling in the gaps at every turn.
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Volunteers

The Commission could not have completed its work without the
valuable assistance of the following individuals who gave generously
of their time and energies-serving as volunteer notetakers at focus
group meetings, educating focus group facilitators about court pro-
cedures, summarizing gender bias reports of other states, and/or
providing fundraising assistance.

Louise Arkel, Esq.
Ralph W. Austin, Esq.
Emily Bloch, Esq.
Paula F. Caughey, Esq.
Catherine Charette, Esq.
Joan L. Cook, Esq.
Christopher J. Cotnoir, Esq.
Susanni Douville, Esq.
Lisa Ernst, Esq.
Caroline Gardiner, Esq.
Kevin R. Haley, Esq.
Hope Hall, Esq.
Sharon Hedrich
Bruce W. Hepler, Esq.
Melissa A. Hewey, Esq.
LeeAnne Jameson, Esq.
Karen Kemble, Esq.
Lauren Kende
Louise Klaila, Esq.
Estelle A. Lavoie, Esq.
Valerie Libby, Esq.
Carrie L. Linthicun, Esq.
Janet McCaa, Esq.
John W. McCarthy, Esq.
Laurie Anne Miller, Esq.
Gayle Mittleton, Esq.
Al Mottur, Esq.
Judith A. Piano, Esq.
Ann L. Rudisill, Esq.
Mary M. Sauer, Esq.
Larissa J. Shumway, Esq.
Maryellen Sullivan, Esq.
Marina E. Thibeau, Esq.
Christine A. Thibeault, Esq.
Mary C. Tousignant, Esq.
Anne Underwood, Esq.
Kathryn L. Vezina, Esq.
Laurie A. Williamson, Esq.
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Thanks are also due to the hundreds of individuals throughout the
State of Maine who accepted the Commission's invitation to partici-
pate in focus groups and to engage in an honest and frank discussion
about their experiences in the judicial system.

Contributors
The Commission is indebted to the following organizations and

individuals who made cash and in-kind contributions in support of
the Commission's research efforts.

* Maine State Bar Association whose generous contributions
enabled the Commission to retain the services of a fundraising
consultant and a part-time Research Coordinator.

* Law Firm Contributors
Beals & Quinn
Berman & Simmons
Bernstein, Shur, Sawyer & Nelson
Bornstein & Hovermale
Bourque & Clegg
Curtis, Thaxter, Stevens, Broder & Micoleau
Drummond Woodsum & MacMahon
Hawkes & Mehnert
Jones & Warren
Levey & Ollen
Lipman & Katz
Norman, Hanson & DeTroy
Perkins, Thompson, Hinckley & Keddy
Preti, Flaherty, Beliveau & Pachios
Rudman & Winchell
Smith, Elliott, Smith & Garmey
Thompson & Bowie
Vafiades, Brountas & Kominsky
Verrill & Dana

* Individual Contributors
Emily A. Bloch, Esq.
Colleen Khoury, Esq./David Karraker
Catherine A. Lee, Esq.
Gordon H.S. Scott, Esq.
Patricia M. Stevens, Esq.
Mary C. Tousignant, Esq.
Nancy Wanderer, Esq.
The Honorable Joyce A. Wheeler

* In-Kind Contributions-administrative assistance, supplies,
equipment, postage, meeting rooms and the like.
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Administrative Office of the Courts and the Maine Judicial
Center
Bernstein, Shur, Sawyer & Nelson
Norman, Hanson & DeTroy
The University of Maine School of Law
Vafiades, Brountas and Kominsky
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APPENDIX C

Reports Reviewed by the Commission

CALIFORNIA: The Draft Report of the Judicial Council Advisory
Committee on Gender Bias in the Courts, March 1990

COLORADO: Final Report, Colorado Supreme Court Task Force
on Gender Bias in the Courts, 1990

CONNECTICUT: Report of the Connecticut Task Force, Gender,
Justice and the Courts, 1991

DISTRICT OF COLUMBIA: Final Report of the Task Force on
Racial and Ethnic Bias and Task Force on Gender Bias in the
Courts, May 1992

FLORIDA: Report of the Florida Supreme Court Gender Bias
Study Commission, March 1990

GEORGIA: A Report to the Supreme Court of Georgia by the
Commission on Gender Bias in the Judicial System, August 1991

HAWAII: Ad Hoc Committee on Gender Bias, Achieving Gender
Fairness: Designing a Plan to Address Bias in Hawaii's Legal Sys-
tem, 1989

IDAHO: Report of the Fairness and Equality Committee of the
Supreme Court of Idaho, 1992

ILLINOIS: Illinois Task Force on Gender Bias in the Courts, 1990

IOWA: Final Report of the Equality in the Courts Task Force, Sub-
mitted to the Supreme Court of Iowa, February 1993

KENTUCKY: Kentucky Task Force on Gender Fairness: Equal
Justice for Women and Men, 1992

LOUISIANA: Louisiana Task Force on Women in the Courts, Final
Report 1992

MARYLAND: Report of the Special Joint Committee on Gender
Bias in the Courts, May 1989

MASSACHUSETTS: Report of the Gender Bias Study of the
Supreme Judicial Court, 1989

MICHIGAN: Final Report of the Michigan Supreme Court Task
Force on Gender Issues in the Courts, December 1989

MINNESOTA: Minnesota Supreme Court Task Force for Gender
Fairness in the Courts, Final Report, 1989

MISSOURI: Report of the Missouri Task Force on Gender and Jus-
tice, March 1993

NEBRASKA: Nebraska Supreme Court Task Force on Gender
Fairness in the Courts, Final Report, December 1994
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NEVADA: Final Report of the Nevada Supreme Court Task Force
on Gender Bias in the Courts, 1988

NEW JERSEY: The First Year Report of the New Jersey Supreme
Court Task Force on Women in the Courts (New Jersey Supreme
Court Task Force on Women in the Courts), June 1984

NEW YORK: Report of the New York Task Force on Women in
the Courts, March 1986

RHODE ISLAND: The Final Report of the Rhode Island Commis-
sion on Women in the Courts, A Report on Gender Bias, June 1987

WISCONSIN: Wisconsin Equal Justice Task Force Final Report,
January 1991

UTAH: Utah Task Force on Gender and Justice, Report to the
Utah Judicial Council, March 1990

VERMONT: Report of the Vermont Task Force on Gender Bias in
the Legal System, June 1991

WASHINGTON: Final Report of the Washington State Task Force
on Gender and Justice in the Courts, 1989

DISTRICT OF COLUMBIA CIRCUIT: Preliminary Report to the
Task Force of the D.C. Circuit on Gender, Race and Ethnic Bias,
May 199435

NINTH CIRCUIT: The Final Report of the Ninth Circuit Gender
Bias Task Force, July 1993

35. The Final Report of the D.C. Circuit had not been published when the Com-
mission commenced its research.
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APPENDIX D

FOCUS GROUP QUESTIONS

A. Litigants in Family Law Matters

1. Did you have a lawyer in your divorce proceeding? Was your
former spouse represented by counsel? If not, why not?

a. (for unrepresented litigants) Do you think not having a law-
yer made a difference in what happened and how things turned out?
PROBE: Did anyone tell you the court might have ordered the
other side to advance funds to pay your legal fees?

b. (for litigants represented by counsel) When did it become
obvious to you that you needed legal help? How did you find a
lawyer? Were you pleased with the help you got?

FOR ALL THE FOLLOWING QUESTIONS, PROBE: Do you
think gender played a role? If so, how?
2. When you think back on your experience with all the people in
the legal proceeding, do you think you were treated fairly? My
question at this point is more about how things went along rather
than how things turned out.
3. Now tell me about the mediator in your case. Did the mediator
treat you fairly? PROBE for women's groups where spousal abuse
is mentioned: Did the court order mediation? If so, how did that
affect your experience and the result?
4. When you consider the outcome of your case, would you say on
balance that it came out fairly?

TOPICAL AREAS TO COVER IN ANSWERING THIS
QUESTION
Alimony (Discussed? Awarded?)
Custody/visitation
Child Support (award in conformance with guidelines? If
not, why not?)
Property division

5. Have you been back to court for any reason? If so, why? How
did things turn out?
6. When you think back on the whole experience, what kinds of
change, if any, do you think should be made to assure fair
treatment?

B. Women in Domestic Violence Matters

1. Is this the first time you pursued legal action to resolve this
problem? If not, what made you finally decide to act? How long
did it take to get your matter resolved?

FOR THE FOLLOWING QUESTIONS, PROBE: Do you think
gender played a role?
2. We'll talk about how things turned out in a moment. But right
now I want to focus on what you experienced when you got to court.

[Vol. 49:135



GENDER, JUSTICE, AND THE COURTS

Did the people in the court treat you in a way that was sensitive to
your circumstances?

Actor Types Nature of Response
Lawyers
Judges
Court personnel
Advocates

3. Now, please tell me how things finally turned out for you in
court. What did the judge order in your case? Was that fair?

TOPICAL AREAS
Restraint Custody/visitation
Property award Child support

4. Have you subsequently been back to court? If so, why? How
did things turn out?
5. When you think back on the whole experience, what kinds of
changes, if any, do you think should be made to assure fair
treatment?

C. Lawyers before the Family Bar/Criminal Bar

1. Do you think the gender of litigants affects their access to legal
representation? If so, how?
2. Do you think gender influences the way people in court pro-
ceedings get treated? If so, what are they?

Judges? Litigants?
Lawyers? Witnesses?
Advocates?
Have you ever experienced this yourself?

3. Are you aware of inappropriate behavior in and around court-
rooms that you attribute to gender? Have you observed or exper-
ienced this behavior yourself?

PROBE: Use of first names
Terms of endearment
Comments about physical appearance/apparel

4. When inappropriate gender-based behavior occurs, does anyone
ever intervene? If so, what has been the outcome?
5. Do you think the gender of a client makes any difference in the
outcome of a legal matter?

TOPICAL AREAS
Alimony Damages
Custody/visitation Sentencing
Child support
Property settlement
Domestic violence
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PROBE for factors such as professional women clients, working
women, 'aggressive' women, juror perceptions of gender, gender of
jurors.

D. Judges

1. Do you think the gender of litigants affects their access to legal
representation? If so, how?
2. During judicial proceedings, does gender ever influence the way

lawyers treat litigants?
lawyers treat witnesses?
lawyers deal with each other?
court personnel and lawyers deal with each other?
judges and lawyers deal with each other?
judges deal with litigants and witnesses?
PROBE: Use of contempt citations

Unrepresented litigants
Treatment of advocates

3. Are you aware of inappropriate behavior in and around court-
rooms that you attribute to gender? Have you observed or exper-
ienced this behavior yourself?

PROBE: Use of first names
Terms of endearment
Physical appearance/apparel

When and if you do observe inappropriate behavior, what do you
do about it?
4. Do you think jurors are ever influenced by gender in their con-
sideration of a matter? PROBE: judges; litigants; lawyers;
witnesses.
5. Do you believe there are ways in which gender influences the
outcome of a matter before a court? If so, how?

TOPICAL AREAS:
Gender of the clients Gender of witnesses
Gender of the lawyers Gender of jurors
Gender of the judge
NATURE OF THE PROCEEDINGS:
Domestic violence Property division
Child support Criminal
Custody/visitation Personal injury
Alimony Contract

6. Do you think there are circumstances in which gender influ-
ences your own response to matters before your court? If so, what
are they?

PROBE: Sentencing, custody, alimony/support
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E. Court Personnel

This discussion is about whether and how you think gender influ-
ences what happens in the courtroom and around the courthouse.
I'm mostly interested in finding out what you think is happening in
two important areas: (1) what you see or hear concerning proce-
dures and outcomes in court; and (2) what happens to people who
work for the court system in Maine.

First, I'd like to learn about the work you do.
1. Could each of you talk a little about what your work is like

and the people with whom you interact in the course of a normal
working day?

Now I'd like to find out what happens in the courtroom.
2. Do you think gender influences the way people in court pro-

ceedings get treated?
Some of the areas we're concerned about could involve

How judges treat people in a case and are themselves
treated by others.
Litigants and witnesses: how they are treated and how
they treat each other
Jurors: how gender might influence their view of people
and things that happen in court
Lawyers: how they treat litigants and witnesses; how
others deal with them (including other lawyers)

3. Do you think gender influences the outcome of different
kinds of legal proceedings? For example

Criminal matters
Domestic violence (PROBE: Do victims get fair
treatment?)
Alimony and child support awards
Custody and visitation
Civil litigation

4. Are you aware of inappropriate behavior in and around the
courthouse that you would attribute to gender? Have you observed
this behavior yourself?

PROBE: Use of first names
Terms of endearment
Comments on physical appearance/apparel

If and when this happens, what if anything is done to stop it?
Now I'd like to talk about what working for the court is like.
5. Do you think gender influences the way people who work for

the court get treated?
TREATMENT INITIATED BY
Judges
Lawyers
Administrative/managerial staff
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Others
6. Do you think the gender of court personnel influence their

opportunities for advancement and professional development?
PROBE: How do people find out about these opportunities?

7. When you think back on what you've all said today, is there
anything about what happens inside the courtroom or around the
courthouse that you'd change if you could? Suppose you could
write the rules. What rules would you write?

F. AOC Personnel

1. Are you aware of inappropriate behavior in and around the
courthouse that you would attribute to gender? Have you observed
this behavior yourself?

PROBE: Use of first names
Terms of endearment
Physical appearance/apparel

If and when this happens, what if anything is done to stop it?
2. Do you think gender influences the way people who work for
the court get treated?

TREATMENT INITIATED BY
Judges
Lawyers
Administrative/managerial staff
Others

3. Do you think the gender of court personnel influences their op-
portunities for advancement and professional development?
PROBE: How do people find out about these opportunities?
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