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SCIENTIFIC EVIDENCE AND FORENSIC SCIENCE
SINCE DAUBERT: MAINE DECIDES TO SIT OUT THE
DANCE

Thomas L. Bohan*

I. INTRODUCTION

In 1993, the Supreme Court of the United States stated that with the federal
adoption of statutory rules of evidence in 1975, the common law rule for determin-
ing admissibility of scientific testimony was superseded, and that thenceforth ad-
missibility of scientific testimony was to be determined solely by Federal Rule of
Evidence 702 (Rule 702).1 At the time, Rule 702 read as follows:

Testimony by Experts—If scientific, technical, or other specialized knowledge

will assist the trier of fact to understand the evidence or to determine a fact in

issue, a witness qualified as an expert by knowledge, skill, experience, training,

or education, may testify thereto in the form of an opinion or otherwise.2

The Frye standard? had been adopted in one form or another by most of the
federal circuits and by many of the state courts during the 70 years preceding
Daubert.* Referred to as the “general acceptance” standard, the Frye standard—
although adopted in a variety of forms—had the core requirement that proffered
scientific testimony be based on something enjoying “general acceptance” among
some set of scientists.> It was an effort to ensure that expert testimony had some
measure of reliability. The Daubert Court, in agreement with Petitioners and with
the authors of six of the twenty-two amicus briefs® that had been filed, held that
the strictness of the Frye “general acceptance” requirement was not in keeping

* Of counsel, Bohan, Mathers & Associates. B.S. Physics 1960 University of Chicago;
Ph.D. Physics 1968 University of Illinois-Urbana; J.D. 1980 Franklin Pierce Law Center. Mem-
ber of Maine and Massachusetts bars since 1980, as well as licensed to practice before the United
States Patent and Trademark Office since 1980.

1. Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 587-88 (1993).

2. In 2001, Rule 702 was amended to incorporate the gloss put on it by Daubert, now reading:

If scientific, technical, or other specialized knowledge will assist the trier of fact to

understand the evidence or to determine a fact in issue, a witness qualified as an

expert by knowledge, skill, experience, training, or education, may testify thereto in

the form of an opinion or otherwise, if (1) the testimony is based upon sufficient facts

or data, (2) the testimony is the product of reliable principles and methods, and (3)

the witness has applied the principles and methods reliably to the facts of the case.
Fep. R. Evip. 702 (emphasis added).

3. Frye v. United States, 293 F. 1013 (App. D.C. 1923).

4. See, e.g., United States v. Tranowski, 659 F.2d 750 (7th. Cir. 1981); United States v.
Kilgus, 571 F.2d 508, 510 (9th. Cir. 1978); United States v. Alexander, 526 F.2d 161 (8th. Cir.
1975).

5. Frye v. United States, 293 F. 1013 at 1014. The Frye court required that the “scientific
principle or discovery” on which the testimony was to be based be “sufficiently established to
have gained general acceptance in the particular field in which it belongs.” /d.

6. Of the rest, fourteen supported Respondent Merrell Dow, arguing in part for a stricter
standard for scientific evidence or for the retention of the Frye standard, and two supported

neither party.
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with the goal of the Federal Rules of Evidence to liberalize admission criteria.” If
the Court had stopped there, Daubert would be tantamount to the Maine scientific
evidence rule, as set out in State v. Williams.3 But it did not stop there. Instead,
engaging in what some might characterize as an exegesis, the Court asserted that
since inaccurate expert testimony could not “determine a fact in issue,” it was
necessary for the trial judge to exclude expert testimony not based on the scientific
method.? The Court thereby brought in through the back door the same reliability
concern that had led to the widespread adoption of Frye in the first place. This
author asserts that, contrary to popular legal and lay belief, the significance of
Daubert lies not in its discarding of Frye and its emphasis on Rule 702, but rather
in its exhorting of trial judges to exercise their “gatekeeper” role with respect to
scientific evidence, something that many had been fairly lax about previously.

It is precisely because trial judges have taken this gatekeeper role more seri-
ously than in the past that a revolution is occurring in scientific evidence and fo-
rensic science. Adding to the pressure for reexamination and change has been the
plethora of DNA-based wrongful-conviction discoveries of the past decade. Men
convicted of the most heinous crimes, and often sentenced to death, have subse-
quently been found indisputably innocent of those crimes.10

Just as an autopsy provides a post-mortem check of a physician’s cause-of-
death finding and/or an earlier diagnosis of disease, the post-conviction DNA analy-
sis can provide a check on the correctness of a verdict or plea.ll Of course, there
is less symmetry in the legal selection process than there is in the medical. Al-
though autopsies are generally sought whenever there is uncertainty in the diagno-
sis or cause of death, post-conviction DNA reviews are sought only to prove that
the guilty verdict was mistaken, that it represented a “false positive.” No one
seeks such reviews to support a verdict of innocence. Furthermore, it is unlikely
that a prosecutor would ever seek such a review to support a verdict (or plea) of
guilty.

7. Daubert v. Merrell Dow Pharm., Inc., 509 U.S. at 588-90.

8. 388 A.2d 500, 503-04 (Me. 1978).

9. Daubert v. Merrell Dow Pharm., Inc., 509 U.S. at 590-91.

10. Urging this revolution on is the continuing revelation of wrongful convictions—with a
total number yet unknown, but 138 at the latest count maintained by The Innocence Project at
the Benjamin N. Cardozo School of Law—involving the most heinous crimes, which resulted in
people being incarcerated for decades, often under sentence of death. The Innocence Project, at
http://www.innocenceproject.org (last visited Aug. 26, 2003). In September 2003, Calvin Willis
was the most recent prisoner to be freed, after serving twenty-two years of a life-without-parole
sentence in a Louisiana prison, wrongly convicted of raping a young child. Keri Kirby, If it
Weren’t for DNA, I' d Still be Sitting in Angola, SHREVEPORT TiMES, Sept. 20, 2003, at Al. An
earlier exoneration is described by the Center on Wrongful Convictions of the Northwestern
University School of Law. There, a man was freed in mid-1999 after serving fourteen years
under sentence of death for a rape and murder that DNA analysis showed was committed by
someone else. Center on Wrongful Convictions, at http://www.law.northwestern.edu/depts/clinic/
wrongful/exonerations/jones.htm (last visited Nov. 22, 2003). See also Steve Mills and Ken
Armstrong, Yet Another Death Row Inmate Cleared, Chi. Tris. May 18, 1999 at 1.

11. For obvious reasons, post-conviction DNA tests are only useful in a small number of
cases. In addition to being limited to situations where DNA from the crime scene was collected
and preserved, there has 10 be a logical nexus between the possible outcome of the analysis and
the guilt of the person charged. Typically, post-conviction DNA tests are relevant in crimes
involving rape.
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Once the wrongful-conviction findings began to surface, there was great in-
terest in investigating what had gone wrong at the underlying trials. It was real-
ized that, in addition to answering the pressing specific question, the results of
such an investigation might have significance for criminal trials in general, regard-
less of the crime charged, and for civil trials. Presumably, errors that were occur-
ring in trials that could be checked with DNA analysis were also occurring in trials
for which DNA analysis was not available.12

The most common threads running through the trials that led to wrongful con-
victions are a paucity of evidence and the failure of the defense to put on a forensic
expert.!3 In many of the cases, there was no physical evidence at all and the
prosecution’s case rested entirely on eye witness testimony, sometimes from a single
witness.14 The forensic science community was most dismayed by those cases
where the wrongful verdict was based on specious forensic testimony. In most
instances, the testimony involved exaggerating, either through implication or di-
rect lying, the significance of those tests that had been done. A typical example
would involve the claim that hairs can be “individualized™ by microscopic exami-
nation, leading to the conclusion that specimens of the defendant’s hair had been
found at the crime scene. Although the falsity of such statements has long been
recognized in professional scientific literature, it seems not to be recognized by
the majority of the public.!5 This means that, in the absence of effective opposi-
tion, a jury will probably accept the false testimony at face value and as persuasive
evidence. Even if the witness only makes a literally true statement that the hair
specimen found at the scene “is consistent with” being the defendant’s, a jury and
judge not familiar with this type of evidence, and not alert to the “is consistent
with” subterfuge, can be influenced to the severe detriment of the defendant. A
knowledgeable defense expert can help cure such testimony or even prevent it
from being offered in the first place.16

Section II of this article will go into greater detail with Frye, and with the
entire Daubert trilogy, which includes, in addition to Daubert itself, GE v. Joiner,17

12. Arson cases are a prime example of this. Although forensic investigation techniques
underlying arson indictments are not going to be addressed in this article, it is worth noting that
long-accepted practices in that field are overdue for validation studies and Daubert reviews. It
is submitted that if wrongful convictions could be proved as definitively in arson cases as they
can in cases involving rape and/or murder, these reviews would have already occurred.

13. See Advancing Justice through Forensic DNA Technology: Oversight Hearing Before the
House Subcommittee on Crime, Terrorism, and Homeland Security, Committee on the Judiciary,
108th Cong. (2003) (testimony of Peter Neufeld, The Innocence Project), available at http://
www.house.gov/judiciary/neufeld071703.htm (last visited Oct. 5, 2003). See also The Inno-
cence Project, at hitp://www.innocenceproject.org/causes/index.php (last accessed Aug. 26, 2003).

14. According to the Innocence Project, supra note 10, more than two-thirds of the 138
wrongful convictions were based, at least in part, on mistaken eyewitness identification. Case
Profiles, The Innocence Project, at http://fwww.innocenceproject.org/casefindex.php (last vis-
ited Aug. 26, 2003).

15. See, e.g., Max M. Houck & Bruce Budowle, Correlation of Microscopic and Mitochon-
drial DNA Hair Comparisons, 47 J. Forensic Sci. 964 (2002), available at hitp://
aafs.micronexx.com/PDF/JOFS/JFS2001398_475/JFS2001398_475.pdf (last accessed Nov. 22,
2003).

16. Note that nuclear DNA from hair, if it can be extracted and analyzed, will serve to indi-
vidualize the hair’s source. Even mitochondrial DNA will have a powerful limiting effect on
who the hair donor could have been, and an absolute effect on eliminating specific individuals.
Where hair is involved, the defining dichotomy is between DNA analysis and microscopic analy-
sis.

17. 522 U.S. 136 (1997).
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and Kumho Tire Co. v. Carmichael,!8 in order to present a non-orthodox, but per-
haps a clearer way of regarding these cases. Section II will also discuss the man-
ner in which the several states have reacted to Daubert. Many have followed it,
but many have rejected it and retained Frye. A few states have rejected both,
asserting that no reliability requirement should be imposed on expert testimony.
This article argues that, in spite of references to reliability in State v. Williams, and
contrary to lawyerly folk belief that Maine is a Daubert state, Maine in fact be-
longs to this last set of states, those that decided to “sit out the dance” or, depend-
ing on one’s metaphorical preference, those marching to their own drummer(s). In
several of these states, (and Maine appears to be one of them) a deliberate choice
seems to have been made to maintain a liberal admission policy for scientific evi-
dence, either by expressly avoiding a reliability requirement, or by stating the reli-
ability requirement in such a manner that it is unlikely to be used to exclude evi-
dence.

Section III will discuss specific types of forensic evidence, both from a scien-
tific point of view and a case law point of view. There are many types of tests used
in forensic investigations, including some that hang on in spite of having long
been recognized as bogus by the scientific community, and others that were once
considered valid but are now realized not to be. In addition, there are a number of
forensic techniques, including fingerprint and handwriting identification, that have
been used for years without having been tested for accuracy or reliability.19 It is
not clear which, if any, of these latter techniques will ultimately be found to fail the
Daubert test for reliability. What is clear is that this last set of techniques has
given rise to the greatest amount of Daubert-induced rancor. In some cases, such
as with latent fingerprint identifications, the present practitioners have taken up a
very defensive stance, either claiming that no validation tests need be done or that
they have already been done decades ago. In contrast, practitioners of other tech-
niques said to be unsupported by validation tests have been cooperative and open
in developing both general validation tests and individual proficiency tests. The
forensic techniques and devices selected for more detailed discussion in Section
III are: (a) polygraph; (b) latent fingerprint identification; (c) “voiceprints”; (d)
handwriting identification; and (e) bullet “fingerprinting” by trace clement analy-
sis.

Section IV will be a polemic, arguing that: (1) the Daubert standard regarding
expert testimony reduces essentially to that of “general acceptance within the sci-
entific community,” one of the versions of the Frye standard; (2) determining
whether the scientific community as a whole accepts a theory or technique is readily
knowable and does not involve “counting heads”; (3) for the admission of testi-
mony that is ostensibly scientific into evidence, there should be a reliability re-
quirement and the requirement should be articulated in such a way that its applica-
tion can be evaluated by an independent observer:20 (4) Maine lacks such a stan-

18. 526 U.S. 137 (1999).

19. More carefully stated, it has been realized that these techniques have not been validation-
tested in a manner that can be evaluated by disinterested observers who are able to evaluate the
statistics and other goodness measures of the validation tests.

20. There must be enough structure to the reliability test that someone aggrieved by the
admission or exclusion of scientific testimony at trial has something on which to structure his or
her appellate argument. The present Daubert standard comes close to satisfying this require-
ment.
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dard; and (5) in trials of criminal cases, the defense must be required to engage a
forensic expert if the prosecution’s case is based in any way on forensic testimony
or on evidence that can be evaluated by a forensic scientist.

II. THE FRYE AND DAUBERT STANDARDS, AND THE STANDARDS OF MAINE AND
OF THE OTHER FORTY-NINE STATES

A. Frye Standard?!

Mr. Frye was convicted of second-degree murder in the federal district court
for the District of Columbia after a trial in which his exculpatory lie detector22
findings were not allowed into evidence.23 This version of the lie detector just
measured a single physiological parameter, systolic blood pressure, and the asser-
tion of its inventor-operator was that the pattern of blood pressure variation al-
lowed him to determine whether the subject was being truthful.

Ironically, in terms of later developments, the trial court’s stated grounds for
excluding the testimony was relevance; the test had been done ten days before trial
and therefore was not relevant to the truthfulness of Mr. Frye’s trial testimony.24 It
was at the appellate level that the grounds for exclusion were stated in terms of the
quality of the evidence rather than its relevance. The D.C. Court of Appeals set
out, as the common law rule pertaining to expert witnesses, the following (which
is now familiar from Rule 702):

The [common law] rule is that the opinions of experts or skilled witnesses are

admissible in evidence in those cases in which the matter of inquiry is such that

inexperienced persons are unlikely to prove capable of forming a correct judg-
ment upon it, for the reason that the subject-matter so far partakes of a science,

art, or trade as to require a previous habit or experience or study in it, in order to

acquire a knowledge of it. When the question involved does not lie within the

range of common experience or common knowledge, but requires special experi-
ence or special knowledge, then the opinions of witnesses skilled in that particu-

lar science, art, or trade to which the question relates are admissible in evidence.23

Following directly on that statement, the court said

Just when a scientific principle or discovery crosses the line between the experi-
mental and demonstrable stages is difficult to define. Somewhere in this twilight
zone the evidential force of the principle must be recognized, and while courts
will go a long way in admitting expert testimony deduced from a well-recog-
nized scientific principle or discovery, the thing from which the deduction is
made must be sufficiently established to have gained general acceptance in the
particular field in which it belongs.26

21. Itmay be thought that a great deal of space is given to a standard that has been “super-
seded.” The attention paid to Frye in this discussion is justified because of its continuing health
as the scientific evidence standard in many states. Furthermore, many consider its incorporation
into Daubert as the most important of the “Daubert factors.” Indeed, this Author believes that
the “Daubert factors” collectively reduce to the single “general acceptance” factor for the ma-
jority of the types of scientific evidence sought to be introduced.

22. In this Article, the use of the term lie detector should not imply that it is accepted as a
descriptive label for polygraph.

23. Fryev. United States, 293 F. 1013, 1013-14 (App. D.C. 1923).

24. Id. at 1014, See infra Part IILA.

25. Fryev. United States, 293 F. 1013 at 1014.

26. ld.
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Finally, the court applied this rule to the case before it, saying, “[w]e think the
systolic blood pressure deception test has not yet gained such standing and scien-
tific recognition among physiological and psychological authorities as would jus-
tify the courts in admitting expert testimony deduced from the discovery, develop-
ment, and experiments thus far made.”2?

It is important to note, in light of later complaints that the Frye standard cre-
ated too many uncertainties as to which branch of science was the “particular” one
that trial judges should look to, that the Frye court had anticipated a broad determi-
nation. Critics pointed out that when a narrow definition was used, more evidence
came in than when a broad definition was used.28 It is clear that at the outset it was
a broad consensus that was required. One can find an acceptance of physiology-
based lie detectors among the group that uses them or advocates their use. Some
of these people may have the credentials of scientists. However, there has not
been general acceptance of this type of lie detector among either the fields of physi-
ology or psychology, at least not within clinical psychology.

Also important to note in the Frye court’s framing of the standard is the exact
meaning of the phrases used. The court is not saying that just because a form of
evidence has long been accepted it will continue to be accepted. The “thing” from
which a deduction is made must be sufficiently established to have gained general
acceptance in the scientific field in which it resides. It does not matter if the sub-
ject matter of the expert testimony has been repeatedly introduced into courts; it
shall be excluded if it does not have general scientific acceptance. This allows for
the conclusion that something, assumed to have general acceptance because it has
been around for a long time, in fact does not have acceptance, nor merit it. It also
allows the court to take notice that scientific acceptance has been withdrawn from
a “thing” that once had it.

Over the following seventy years, the Frye standard in various forms was
adopted by most federal and state jurisdictions in the United States.29 Although in
many cases, the adopting language implied that a narrow branch of science was to
be looked to for the “general acceptance™ measure,30 other courts were clear about
the breadth of the view. In some cases, it was the scientific community as a whole
that was to be the base, making the review broader than even the Frye court had
specified.3! New York State, for example, continues to adhere to the version of
Frye that it expressly adopted in 1983 in People v. Hughes.32 A subsequent New
York decision, in accord with Hughes, stated that, “[w]hile foundation concerns
itself with the adequacy of the specific procedures used to generate the particular
evidence [sought] to be admitted, the test pursuant to [Frye] poses the more el-
emental question of whether the accepted techniques, when properly performed,

27. 1d.

28. See, e.g., Paul C. Giannelli, The Admissibility of Novel Scientific Evidence: Frye v. United
States, A Half-Century Later, 80 CoLum. L. Rev. 1197, 1208-09 (1980).

29. See supra note 4. See also infra note 72 and accompanying text.

30. See, e.g., Commonwealth v. Fatalo, 191 N.E.2d 479, 481 (Mass. 1963) (“Judicial accep-
tance of a scientific theory or instrument can occur only when it follows a general acceptance by
the community of scientists involved.”).

31. Note in the discussion of the polygraph, infra Part IIL.A, that the recent National Re-
search Council evaluation was done by a committee that included scientists outside of the fields
of physiology and psychology, including in particular statisticians.

32. 453 N.E.2d 484, 497 (N.Y. 1983).



108 MAINE LAW REVIEW [Vol. 56:1

generate results accepted as reliable within the scientific community generally.”33

The language in this ruling serves to answer those who assert that the major
criticism of Daubert is internally inconsistent. The alleged inconsistency lies in
claiming that most judges will be unable to recognize science when they see it,
while at the same time contending that the Frye “general acceptance” rule should
be the standard. How, they ask, can a judge, whose lack of scientific understand-
ing is the supposed problem, choose the correct group of scientists to look to in
applying the “general acceptance” test, or, for that matter how can such a judge
determine whether the chosen group consist of scientists in the first place. The
specter is raised of a judge looking for “general acceptance” within an insular and
secretive group of practitioners who are the only ones working with the technique
in question, for example the correlation of people’s psyches with the moon phases,
or of the discerning of truth from the examination of donkey entrails. Scientists
outside the group would ridicule this “science,” but since they are outside the group
deemed relevant, the judge, under Frye, would not be asking them. Indeed, with
borderline cases, the smaller the relevant group defined by the judge the more
likely the testimony would be admitted, and conversely, the broader the judge has
defined the group the less likely that it would be admitted.

The recognition that it is the broad scientific community that should be looked
to eliminates the problem of which “community” to choose. In addition, the state-
ment of the rule in terms of the techniques that were actually used cuts through the
formalistic objection that continues to be raised by those who question the broad
applicability of Frye to all scientific evidence. Critics point out that the Frye
standard refers to a generally accepted “doctrine or theory” underlying the testi-
mony, and ask where that leaves the technique that, though universally accepted, is
not yet explainable by any theory, let alone one accepted by a broad consensus of
scientists. However, it is clear from reading Frye that the “thing” from which the
deduction is made is not limited to a deep underlying principle, but can include the
technique itself.34

Another criticism leveled at the Frye standard is that it requires judges to look
outside the law in order to determine whether expert testimony is admissible. In
the wake of his Structure of Scientific Revolutions,35 Thomas Kuhn received let-
ters from social scientists, historians and others not in the hard sciences informing
him that “paradigms” existed in their fields also. He noted that it was difficult to
respond to people who missed the point by such a wide margin.36 Unless the

33. People v. Wesley, 633 N.E.2d 451, 454 (N.Y. 1994).

34. For the decades before Bardeen, Cooper, and Shreiffer provided the now-universally
accepted BCS theory, the most common form of superconductivity (the phenomenon by which
an electrical conductor loses absolutely all resistance to current flowing through it), no one
could explain superconductivity. In other words, there was no “theory or doctrine” underlying
it. If the Frye standard required a generally accepted “theory or doctrine,” it would appear that
testimony based on superconductivity would not have been allowed into evidence. Of course, in
reality, that paradox would be easily resolved by a trial judge governed by the original Frye
standard. The evidence would be admitted, and a slight adjustment would be made in the appli-
cation of the rule. In New York, that problem is resolved globally by making the technique itself
the element that has to have general scientific acceptance. See supra note 33 and accompanying
text.

35. THoMas KUHN, STRUCTURE OF SCIENTIFIC REVOLUTIONS (1962).

36. THOMAS KUHN, STRUCTURE OF SCIENTIFIC REVOLUTIONS 208 (2d. Ed. 1969) (“I see what they
mean . . . but their reaction has nevertheless puzzled me.”).
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judge is willing to ignore the reliability of material, he or she must look to the field
from which it comes. One of the more unenlightened forms of Frye bashing is to
depict it as simply calling for a counting of heads within a subset of the scientific
community.37 Unlike a jury verdict, scientific consensus is not arrived at by a
vote. There must be reasons amenable to logical analysis set out when one states
why a theory or a result is wrong or doubtful. The reports generated by the Na-
tional Research Council give good examples of how the scientific community goes
about evaluating a theory, and these reports are written in language accessible to
everyone.38

In articulating their version of the Frye standard, some state courts recognized
that a determination of the reliability of scientific results requires three levels of
inquiry.39 For present purposes, these three levels can be labeled, respectively,
Frye I, Frye II, and Frye [Il. At the most fundamental level is the underlying
scientific doctrine; the Frye I question is whether that doctrine has general scien-
tific acceptance. As a practical matter, this is usually the least important inquiry,
though often the one given the most attention. Rarely, if ever, does the underlying
scientific doctrine lead directly to the scientific results that are sought to be intro-
duced into evidence. For example, every analysis dealing with the motion of ob-
jects and their interaction with one another is based on Newton’s Theory of Mo-
tion, also referred to as Newton’s Laws, However, it is specious to argue that
expert testimony should be admitted just because the witness asserts that it was
based on Newton’s Laws. Thus, it is necessary to go to the Frye II level to deter-
mine whether the technique has general scientific acceptance.

A common but simple technique in accident reconstruction is to determine the
speed of a car at the start of its skid by measuring the distance it took to stop,
known as the skid-to-a-stop distance. It can be shown from Newton’s Laws that in
order to calculate the speed, it is only necessary to measure the length of the skid
(DIST) and determine the coefficient of friction (COF) between the tires and the
pavement. Furthermore, there is general scientific acceptance of the fact that for a
given dry pavement surface the COF is the same for all over-the-road automobile
tires in use in the United States.40 Because of this acceptance, one can measure
COF with any car and assume that the result will apply to the car in question. One
expression for the needed relationship is:

V = [30xDISTxCOF]1/2

V is the speed of the car in mph at the start of the skid if DIST is stated in
feet.41 It can be shown from Newton’s Equations that the same expression holds

37. See, e.g., Harper v. State, 292 S.E.2d 389 (Ga. 1982).

38. See infra notes 92 and 187 for the National Research Council reports on polygraphs and
voiceprints, respectively.

39. See, e.g., Ex parte Perry, 586 So.2d 242 (Ala. 1991); State v. Schwartz, 447 N.W.2d 422
(Minn. 1989); House v. State, 445 So.2d 815 (Miss. 1984). Requiring two of the three levels of
inquiry were State v. Stout, 478 S.W.2d 368 (Mo. 1972) and State v. Coolidge, 260 A.2d 547
(N.H. 1969).

40. The range of tires on standard vehicles is such that the tire/road COF is the same for all
such cars on a given pavement, something that is not intuitively obvious.

41. If the expression giving the speed-from-skids is stated in a different unit system, it will
have a different appearance in terms of superficialities. However, if the expression is correctly
derived, it can be easily shown to be the same, physically, as the one given.
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for all cars, regardless of weight, suspension, or other specific design features.
The determination of speed using this equation and the assumption that the COF is
essentially the same for all car tires constitutes this particular technique, and is
universally accepted both among persons carrying out these measurements and by
objective scientists evaluating the technique. Thus, this technique satisfies Frye
11, and in fact is used in court hundreds of times a year.

The Frye 11 level of inquiry goes to how well the particular practitioner ap-
plied the technique. In the example above, this would relate to how well he or she
measured the skid distance and the COF. Regardless of arguments about the com-
petence of the practitioner involved, one does not get into whether there would be
general acceptance of the particular application. That is considered when weigh-
ing the evidence and is generally dealt with on cross examination.

There is some confusion about what constitutes a novel technique. To con-
tinue with the example given above, if the pavement surface is wet, to the point
where there is a film of standing water, it is no longer true that the COF will be the
same for all tires. It will be much lower for bald tires, for example, than it will be
for tires containing the legally required 1/16" tread. There is not, therefore, gen-
eral acceptance of the technique as described above when there is water on the
pavement, and it would be an error for a trial court to accept the profferer’s state-
ment that it was. If the court did accept the technique and equation at face value,
even though the road was wet at the time of the event under consideration, the
speed calculated for the skidding car could be significantly higher than its actual
speed if that car had had tires with little tread.

For another example from the arena of accident reconstruction, consider “speed
from yaw.”¥2 This is a good example since it illustrates a technique that is ac-
cepted (given that certain conditions are satisfied), yet the theory underlying it is
not completely understood. It can be derived from Newton’s Equations that the
maximum speed with which a car can round a curve of radius R (that is, an arc of a
circle with that radius) is:

VMAX = 3.86x[RxCOF]1/2

VMmax 18 given in mph if R is given in feet. COF is still a measure of the
resistance needed to slide the car’s tires on the pavement and, as such, is the same
for all cars on the particular pavement traversed by the car, again provided that the
pavement is dry. By saying that V. is the maximum speed is to say that at-
tempts to travel the trajectory at higher speed will be foiled; it simply cannot be
done. Now, to persons first encountering this expression, the most amazing thing
is that it does not depend at all on the make of the car or 