From cherry-picking to control: migrant labour and its
exploitation in finnish governmental policies

Av Natalia Ollus' og Anne Alvesalo-Kuusi’

Abstract

This paper examines the way in which the exploitation of migrant labour was
portrayed in Finnish governmental policy documents during the years 1995-
2012. The analysis shows that the promotion of migrant labour and the preven-
tion of economic crime were both central themes of government policy during the
period under scrutiny. Migrant labour, especially when skilled, was portrayed in
government policies as a solution to the aging population and the demand for la-
bour. Increased migration was also seen to involve certain risks and unwanted
elements, though it was believed that these could be managed through control
measures targeting unwanted immigration. The regulation of economic crime
and the misuse of migrant labour were mainly addressed in the framework of
problems related to tax revenue, fair competition and market function. The analy-
sis shows that migrant labour is the subject of several levels of control, but that
this control primarily serves to protect and secure the conditions of the Finnish
labour market and ultimately the state. The harms and wrongdoings inflicted on
individual workers were hardly addressed and the migrant workers themselves
were not specified as objects for protection, i.e., as potential victims, in the tack-
ling of economic crime. The paper argues that there is a need to move away from
understanding labour violations solely in the framework of financial and fiscal
harms, and to see labour exploitation as a crime that also violates the individual.

1. Introduction

The number of migrant workers in Finland has increased in recent years, although
exact statistics are lacking (Hirvonen 2012). Simultaneously, the incidents of var-
ious types of exploitation of migrant workers have increased. Previous research
has identified the restaurant, construction and agriculture sectors as venues where
serious cases of exploitation of migrant workers have taken place. The known
perpetrators are both Finnish citizens as well as people with a foreign back-
ground. The exploitation of migrant workers is multifaceted, ranging from salary
discrimination and poor working conditions to isolation, threats and in rare cases
even violence. At the worst, the exploitation experienced by migrant workers in
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Finland amounts to trafficking for forced labour. (Jokinen et al 2011a; Jokinen et
al 2011b.)

Many of the cases of exploitation of migrant labour brought to justice have
concerned small-scale family businesses, where the exploiter and the exploited
are part of the same ethnic group, and in some cases, even relatives or acquainted
with each other. There have however, recently been media accounts of cases
brought to the attention of criminal justice actors of exploitation of migrant work-
ers in organised industries, such as the plastic and metal industries.

There is a lack of available information on the extent of the incidents, but
qualitative studies, reports to labour unions, and the findings regarding the prob-
lems of control indicate that the vast majority of cases do not come to the atten-
tion of the criminal justice agents. If they come, many of them are not investigat-
ed or are considered under a more lenient crime title than would be possible. Cas-
es may also be dealt with as financial crime, where the victim is the state or an-
other corporation. (See Jokinen et al 2011a; Jokinen et al 2011b; Alvesalo-Kuusi
et al forthcoming.)

However, there are indications of a recent shift in focus with the police in-
creasingly investigating cases of serious exploitation. In 2006 the police and the
Finnish border guard recorded 11 offences of extortionate work discrimination,’ 2
offences of trafficking in human beings, and 4 offences of aggravated trafficking
in human beings.” In 2011 the figures had increased substantially: 37 cases of ex-
tortionate work discrimination were recorded, 28 cases of trafficking in human
beings, and 7 cases of aggravated trafficking in human beings. (Oikeusministerio
2012, 37.) Until 2009 there were only a handful of persons annually sentenced for
extortionate work discrimination. In 2009, 12 persons were sentenced and in
2010, 4 persons were sentenced for extortionate work discrimination (Statistics
Finland 2006-2011). The first conviction for trafficking for forced labour in Fin-
land were passed only in March 2012. To date, a total of 4 persons have been sen-
tenced for trafficking for forced labour by Finnish courts of law.’

Regulating economic crime has been one of the priorities of crime control in
Finland. Since 1996, the Finnish government has launched six action plans
against economic crime and the grey economy. But crimes against migrant work-
ers, and work offences in general, have played a minimal role in the context of
economic crime enforcement. This reflects the conventional wisdom within crim-
inology, to the effect that in the rare instances that regulation and enforcement
does proceed against business offences then this tends to encompass “economic”
as opposed to “social” offending. An elaborating example on the priority of eco-
nomic harms over social harms can be seen in what happened in a special police
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unit, the so called Illegal Migrant Labour Unit (IMLU). During its existence
(2004-2008), only a fraction of the cases investigated by the unit involved crimes
where the victim was a migrant worker. In other words, despite the specific aim
of the unit, the IMLU neglected to investigate infractions by employers against
migrant employees, and instead concentrated its investigative energies on crimes
against the state (tax-evasion) or crimes against other companies (fraud). (Eskola
& Alvesalo 2010.)

The underenforcement of crimes against migrant labour is not due to the lack
of legislative tools: the Finnish criminal law includes several crime titles, where
violations against migrant labour, or labour in general, are sanctioned.® But the
enforcement of the law does not always follow its codification. The Finnish ac-
tors of the criminal justice system have had difficulties in constructing the crimes,
in identifying the victims and they have been somewhat reluctant to recognise the
exploitation of migrant labour as a legitimate target of police intervention. In ad-
dition, the investigation of such matters is not clearly allocated to specific police
units, an ambiguity created by the organisation of policing ensuring that they are
“nobody’s property” (Jokinen et al 2011a; Jokinen et al 201 1b; Eskola & Alvesa-
lo 2010; Alvesalo-Kuusi et al forthcoming). Criminal justice agencies do not
simply follow the letter of the law, but enjoy a large measure of discretion within
the law. The police, through their activities, have their role in defining who may
and may not be criminalised; the practice of policing itself contributes to develop-
ing common-sense assumptions about what and who are the legitimate objects of
crime control. (Lacey 1994; Alvesalo & Whyte 2007; Loftus 2009.)

The underenforcement of corporate crime in general results from a combina-
tion of a general lack of political priority given to regulation, and of the dominant
ideological assumptions that underpin the regulation of business. Macro econom-
ic and political factors may play an important role in shaping the criminal justice
agents world-views and influence the possibilities and willingness for effective
enforcement (Tombs & Whyte 2007, 164.) The level and intensity of state com-
mitment can be decisive in shaping collective perceptions of crime and shared
understandings of the risks of and harms caused by criminal behaviour (Barak
1994). Police as government agents are trusted with the enforcement and there-
fore influenced by political priorities (Alvesalo & Tombs 2001).

The regulation of exploitation of migrant labour in Finland takes place in the
context of the ideological and political framework of labour market, immigration
and crime policies as well as in a historical continuum where especially EU poli-
cies influence actions taken. In this paper we will look empirically at how migra-
tion, migrants and the exploitation of migrant workers are portrayed in govern-

377



Natalia Ollus og Anne Alvesalo-Kuusi

mental policy documents during the years 1995-2012. The empirical data was de-
rived from an analysis of key governmental documents from these years (see the
list of references).”

We look at how the issues of exploitation of migrant labour, economic crime,
and trafficking in human beings for the purpose of forced labour emerged and
merged in the government programmes and policies. We outline how the migrant
(workers) were perceived in general; how the exploitation of migrant labour was
portrayed; how the exploitation of migrant labour was linked to economic crime;
how migrants were perceived as criminals and as victims, and; how and if these
perceptions have changed over the years.

Our starting point is that the actions and inactions of the police and other con-
trol authorities, and state regulation in general, can only be comprehended within
a broad recognition of social forces. These forces need to be identified and their
dialectical relationships traced and understood. (see e.g. Snider 1991). Before
presenting the results of our analysis, we present a short history of the develop-
ment of Finnish migration policy. We also discuss how the exploitation of mi-
grant labour can be understood as corporate crime and how this conceptualisation
and analysis thereof could help understand the current underenforcement of these
incidents.

2. Exploitation of migrant labour at the nexus of movement and control
The Finnish refugee and immigration policy lacked clear rules, aims and compre-
hensive planning until 1997, when the first Government programme on migration
was approved. Simultaneously, stemming from the shifts in the international or-
der, the issue of immigration became framed as a question of threats to internal
security, and measures became more controlling, especially concerning asylum
seekers. (Salmio 2000.)

The representatives of employers were already in the 1970’s raising concerns
about the potential lack of labour in Finland.® At the time, the arguments mostly
focused on the need to attract emigrated Finnish citizens back to the motherland.
The recession of the 1970’s terminated this discussion. The need for foreign la-
bour was raised again at the turn of the 1980’s and 1990’s, but again the plans
were put to a halt due to the recession in the early 1990’s. (Forsander 2002, 20-
21.) The recession also changed Finnish labour markets with the status of less
valued jobs decreasing and income disparities increasing, and unstable jobs be-
coming more common (Salmenhaara 2008). The approach towards migration
does not come about in isolation, but is tied to developments in the international
community. Finland’s immigration policies and related regulation have for the
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last 20 years been strongly influenced by international obligations — especially by
the European Union — rather than internal needs or pressure (Forsander 2002;
Forsander et al 2004.)

Proactive labour migration was introduced in Finland as a government policy
in 2006, and migrant labour was considered the solution to the labour demand.
Critical voices against migration in general (especially regarding the costs relat-
ing to asylum seekers and refugees) did exist also in the past (Salo 2005), but the
local elections in 2008 politicised the issue of migration to a level that had not
been experienced before (Simola 2010; Keskinen 2009). In recent years the dis-
cussion has focused especially on managing migration (Vuokrikuru 2012). La-
bour migration by default inherently is full of contradictions and encompasses
people with different backgrounds and reasons for their migration and is thus dif-
ficult to manage and control (c.f. Himanen & Ko6nonen 2010, 96-97).

The number of international migrants in the world has grown over recent
years and is expected yet to increase in the near future as the labour force is rapid-
ly growing in less developed countries (IOM 2010). The ageing population and
the increasing dependency ratio in the developed world simultaneously create an
increased need for migrant workers in Europe and also in Finland (see e.g. Euro-
pean Migration Network 2011; Liukko 2010). The need for labour migration is a
rhetoric, promoted by the EU (e.g. Hansen 2010, 91). While measures have been
undertaken to promote certain forms of labour migration, other measures have
been implemented to protect the external borders from unwanted migrants. The
increase in irregular migration into the European Union is a result of labour mar-
ket demand for cheap and flexible labour, and this labour, provided by irregular
migrants, has become a structural necessity (Hansen 2010, 90). In connection to
this, there also seems to be an idea of a causal link between immigration and the
perceived threats posed by crime, deviance and conflict related to uncontrolled
immigration (see Albrecht 2002). The European Union’s efforts to develop a
common immigration policy illustrate both aspects: legal immigration is to be
promoted, but should be based on an assessment of needs in the EU labour mar-
kets, while illegal immigration is to be prevented, with zero-tolerance for traffick-
ing in human beings (European Commission 2008; 2011). The control measures
however have been criticised for having had little effect, leading to the conclusion
that perhaps it is the means of management, rather than the phenomenon of mi-
gration itself, which is the main problem (Forsander et al 2004, 81). All in all it is
evident that EU policies help separate migrants into wanted immigrants and im-
migrants considered unwelcome (Albrecht 2002; Chou 2008; Hansen 2010; Hud-
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son 2007). This division may also affect the way the police and other control au-
thorities act.

Although the EU aims at restricting illegal entry, EU policies in fact enable
increased irregular migration, much at the cost the migrants themselves (Hansen
2010). The ambiguity regarding the role and status of the migrant worker is close-
ly connected also to the ongoing discussion regarding migrant labour in Europe,
where the migrants are regarded both a risk and ar risk (see Aradau 2004). Within
the Finnish criminal justice system the former seems to be emphasised over the
latter; migrants are rather constructed as suspects than victims (Alvesalo et al
forthcoming).”

Migrants have become at risk particularly as a result of the segregation of
work and labour markets. Neo-liberalism and economic deregulation have lead to
an informalisation of the economy also in countries with formerly highly regulat-
ed labour markets. Subcontracting, temporary work and the casualization of la-
bour move work from the formal to the informal economy. (Castles 2012, 13-14.)
The more difficult it is for migrants to obtain legal work and legal (work or resi-
dence) permits, the more likely it is that they turn to illegal employment and
criminality, thus confirming the prejudices against them (Enzensberger 2003).

The exploitation of migrant labour falls under the criminological category of
corporate crime. Corporate crimes are illegal acts or omissions, which are the re-
sult of deliberate decision making or culpable negligence within a legitimate for-
mal organisation, most commonly limited liability companies. The exploitation of
migrant labour consists of economic misuse, unfair labour practices and violent
corporate illegalities, such as unsafe working conditions. Criminological litera-
ture includes interesting analyses on the underlying factors behind the invisibility
of corporate crime, on why and how it is not treated as crime. Corporate crime in
general is excluded from criminal policy and enforcement by a range of mutually
re-enforcing political, ideological and structural factors.

Certain forms of corporate crime, most notably financial crimes and serious
fraud in particular, have been more likely to be subject to demands for effective
regulation than health and safety and environmental crimes, for example (Slapper
& Tombs 1999, 87). Snider (2000, 172) has differentiated “financial crimes”
from “social crimes” in that the former victimises the financial markets, competi-
tors and consumers and in the latter, the primary victims are employees and the
general public. It has been argued that the reason for the interest in financial
crimes is that they, unlike social crimes, threaten the effective functioning of
capitalism (Punch 1996, 39; Levi 1993, 79). In turn, to define social crimes, e.g.
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crimes of the employers against (migrant) employees as targets of official crime
policies may jeopardize the effective functioning of capitalism.

At the same time however, the current economic order — supported by deliber-
ate economic policies — is creating an increased demand for cheap and flexible
labour and this very labour is increasingly provided by migrants, contributing to
an increasing segregation of labour markets (see e.g. Hansen 2010; Castles 2012).
The segregation in turn, may promote exploitation of (migrant) labour as well as
the growth of the grey economy. Crime control policies, regulation and the ac-
tions (and inactions) of the police thus exist in a crossfire of contradicting aims
and priorities.

In many EU countries the cheap and flexible labour provided by irregular mi-
grants has become a structural necessity (Hansen 2010) and it may well be that
the regulation of the use — not to mention misuse — of such labour is not raised
high on the political agenda. According to Snider (2000, 171), states compete
over global capital by offering the highest corporate subsidies, the lowest taxes
and costs of labour and the weakest level of corporate crime regulation. When left
to its own devices, the state will not provide enforcement at the level required by
its own legislation and that it will settle into providing a level of enforcement the
target can live with (Snider 1991, 211). The underenforcement of corporate crime
results from a combination of a general lack of political priority given to regula-
tion, and of the dominant ideological assumptions that underpin the regulation of
business. Under neo-liberal conditions of de-regulation and privatisation, punitive
enforcement is not perceived as a feasible option. Macro economic and political
factors may play an important role in shaping the criminal justice agents world-
views and influence the possibilities and willingness for effective enforcement
(Tombs & Whyte 2007, 164.)

We will next turn to presenting the results of the analysis of Finnish Govern-
ment documents to show how the of exploitation of migrant labour, economic
crime, and trafficking in human beings for the purpose of forced labour emerged
and merged in the government programmes and policies over the period of 1995-
2012,

3. Exploitation of migrant labour and the grey economy in Government
documents 1995-2012

3.1.  Picking cherries and strengthening the skills matrix of the population

The government documents, especially at the beginning of the period under scru-

tiny, portrayed migrant labour as a solution to the threat posed by the (perceived)

labour shortage in Finland. In light of the rather uncoordinated and restrictive mi-
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gration policy of the past, the first Finnish government programme on migration
and refugees of 1997 introduced the idea of regulated but wanted migration. In a
controlled manner, Finland was to cherry-pick the positive aspects of globalisa-
tion, consequent migration as well as Finland’s new membership in the European
Union. “Finland shall purposefully utilise the positive aspects of this development
while minimizing its negative effects as far as possible” (MIG 1997, 1). Skilled
and exceptionally competent migrants were to be favoured, with work permits to
be issued mainly for “professional labour and for work that requires skills” (MIG
1997, 10). In addition, temporary and seasonal migration was also to be enhanced
through exchange of internships, for example (MIG 1997, 11).

The idea of migrant labour as a solution to Finland’s future adverse population
structure was further emphasised at the turn of the millennium. Together with a
focus on economic growth, the challenges caused by the aging population were
key features of the government programmes on both sides of the millennium.
Contrary to the previous programme, the government foresaw that an active,
comprehensive and consistent immigration policy was to solve the problems of
gaps in skills and labour demand. In 2003, the government in its programme
called for measures to enhance the labour supply, through “preparing to receive
also foreign labour” in the future (GP 2003, 9). The demographic development
was seen lead to “a completely new situation”, which could only be resolved
through increased labour migration. “When the dependency ration so presumes,
the government will promote a policy of labour migration” (ibid., 22).

A shift in the approach towards migrant labour can be traced during this peri-
od: the government was increasingly promoting an active migration policy (MIG
2006) to support a positive employment development and a stable economic poli-
cy (EMP 2003/2006). At the same time, the idea of “cherry-picking” skilled la-
bour to fill gaps among the population was still present. “The immigration of for-
eign employees and their family members shall be promoted to safeguard the
availability of a skilled workforce and strengthen the skills matrix of the popula-
tion” and “immigrants can help ease the shortage of labour, widen the skill-base
and make innovations” (MIG 2006, 2; 4). Although the programme for the first
time introduced active immigration efforts as a solution, the cherry-picking also
included an element of control: only certain migrants were wanted. Control of
who was to be allowed to come to Finland was to be achieved e.g. through coop-
eration with countries of departure (MIG 2006, 5).

Towards the end of the period under scrutiny, the reduction in the active la-
bour force due to the aging population was already considered a reality, and not
just a future threat. Labour migration was to be consciously increased to fill gaps
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in skills and supply (GP 2007, 11) and foreign labour was portrayed as a com-
modity that could easily be acquired (EMP 2007, 4). The government prepared a
specific action plan on labour migration in 2009. The action plan indeed por-
trayed labour migration as a solution to many problems in Finland, but there was
also clearly a much deeper recognition of the necessity to consider all conse-
quences of labour migration. The action plan maintained that more foreign work-
ers are needed in the future especially in the service, social and health sectors, but
that it was impossible to know the real need (LMIG 2009, 12-13). This idea of
needs-based migration was emphasised also in the latest government programme
from 2011. The vision of the current government is that fiscal sustainability will
be improved through increased productivity, higher birth rates, and “more work-
based immigration based on a genuine demand for labour” (GP 2011).

Integration of migrants, particularly asylum seekers and refugees, was official-
ly introduced in the 1997 migration policy as a solution to ensuring that migrants
or refugees incorporate into Finnish society with equal rights and responsibilities
compared to other citizens. The migration programme mentioned that a law on
asylum seekers and the integration of migrants was to be prepared. (MIG 1997.)"°
Most of the integration measures however focused on asylum seekers and refu-
gees. The need to incorporate also labour migrants into society was raised in the
immigration programme of 2006, which noted that immigrants should not be
considered “merely an instrument for solving a problem” (MIG 2006, 4). The
programme highlighted the need for integration support not only for refugees and
asylum seekers, but also for labour migrants and their families, including infor-
mation on rights and responsibilities, working life and the rules of play, housing,
education and training and factors needed to cope in everyday life (MIG 2006,
18-21).

3.2, lllegal versus legal migrants and control as a fix-it all

As described above, the government documents called for skilled and competent
migrant workers, but not all migrants were seen to fulfil the categories of desired
and wanted migrants. Throughout the time period under scrutiny, there is juxta-
position in the documents between illegal and legal migrants. There is a clear dis-
tinction to be seen where certain migrants are wanted, while others, especially il-
legal immigrants, pose a threat. This is furthermore in the documents framed in
the context of an external threat. Illegal migration is additionally portrayed as a
phenomenon linked to organised crime, lead by or connected to international
crime groups or foreign crime organisations.
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As a new member state of the EU in the mid-nineties, Finland wanted to pro-
mote openness, human rights and also the free movement of citizens. But at the
same time, there was a perceived need to prevent the threats caused by transna-
tional organised crime and illegal immigration related to this increased move-
ment. (MIG 1997, 1; 8.) Few concrete measures on how to prevent unwanted
movements were suggested in the migration policy document apart of interna-
tional cooperation and clear visa regulations.

The increasing number of foreign people in Finland, especially due to defi-
ciencies in border control, was portrayed as a threat to security in the Internal se-
curity programme 2004-2007. In the section addressing border control, the focus
was on scrutinizing the problems and prevention of undocumented individuals or
the misuse of asylum and refugee regulations as well as false marriages (ISP
2004).

Trafficking in human beings became a (government) concern in the early
2000’s. The first national action plan against human trafficking of 2005 portrayed
an increasing threat: illegal entry to and through Finland was seen to be on the
rise with serious and organised crime increasingly involved. Internationally net-
worked criminal organisations were considered efficient and well-coordinated,
and this would lead to more potential victims who end up in prostitution or work-
ing for construction companies that use illegal labour (HUM 2005, 30). The plan
seemed to mostly be concerned with risks related specifically to illegal foreign
labour. “Through active labour protection measures the risk sectors in relation to
illegal foreign labour, unjust treatment or discrimination will be monitored”
(HUM 2005, 15). Accordingly, the first Government Migration Policy Pro-
gramme 2006 made a strong link between “illegal employment of foreigners and
organised operations in the informal economy”, including tax evasion, and viola-
tion of minimum working conditions (MIG 2006, 39).

Trafficking in human beings can also take place in the context of fully legal
employment. The Internal security programme of 2008 made this point: while
paperless victims were considered the most vulnerable, not all victims are paper-
less, and also those with working-permits may become victims. Trafficking is
thus not always connected to smuggling of people or illegal immigration. (ISP
2008, 48.) This is an important realisation, and unlike the other documents, the
focus was moved away from organised crime and illegal employment.

However, the prevention of illegal entry and the related threat posed by organ-
ised crime seems to be a continuous thread in the programmes. The Government
programme in 2007 emphasised that legal immigration was to be increased and
illegal immigration and trafficking in human beings prevented (ibid., 22). Also
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the internal security programme pointed out how the amount of organised crime
has increased. Crime lead from “elsewhere”, including illegal immigration was
defined as a threat and organised crime was defined as a key actor in the field of
economic crime and traditional crimes against enterprises (ISP 2008, 11; 34). Al-
so, “[i]llegal immigration into the European Union has continued apace and is
increasingly connected to international organised crime, such as human smug-
gling and human trafficking” (ISP 2008, 13; 50). However, the programme stated
that the enlargement of the EU has not increased the volume of human smug-
gling, illegal entry, or transit traffic through Finland, since “Finland is tradition-
ally not an attractive final destination for illegal immigrants” (ISP 2008, 49; 51).

While migrant labour is in the documents presented as a solution to a threat to
Finnish society — aging population, lack of labour — it is a solution that potentially
itself also poses a threat to society — through the undermining of overall labour
conditions — unless it is properly monitored and controlled. A common theme in
several programmes is the improvement of the monitoring of labour conditions
and terms, including those of migrant labour and posted workers (GP 2003, 22;
EMP 2003). The control measures included the establishment of the special po-
lice unit (IMLU) (ISP 2004; HUM 2005). The role of labour inspectors in con-
trolling the conditions of migrant labour was mentioned in several programmes
(HUM 2005; MIG 2006; HUM 2008). It is however only in the most recent gov-
ernment programme that the Government stated that the role of labour inspectors
was actually to be strengthened (GP 2011, 15; 66).

The documents also emphasise that control is not only to be implemented by
authorities. In terms of human trafficking, labour organisations should be made
sensitive to notice the possibility of human trafficking (HUM 2005, 11). More
raids were called for especially in risky sectors such as the restaurant and clean-
ing sectors, where human trafficking cases easily remain univestigated (ibid. 53).
Trafficking was to be prevented effectively through increasing control by authori-
ties and by making users responsible, such as employers (HUM 2005, 13; 45).

3.3. Linking the exploitation of migrant labour to economic crime and the grey
economy

The documents portray migration as involving certain risks, which can be man-
aged through control measures. The documents frame migration often in the con-
text of an external threat and portray it as a phenomenon linked to organised
crime, lead by or connected to international crime groups or foreign crime organ-
isations. The realization of control measures in the framework of economic crime
emerged gradually in the new millennium.
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Since 1996, the Finnish government has launched action plans against eco-
nomic crime and the grey economy (EC action plans). In all of the six EC action
plans, emphasis is laid onto financial crimes i.e. economic crimes against the state
(tax-evasion) or crimes against other companies (fraud). The chief arguments for
control measures throughout all EC action plans are those to protect the markets,
ensure fair competition, promote honest business and secure the state’s incomes.
The recognition of social crimes, where the objects of protection are employees,
consumers and the general public, are in a marginal position. However, the se-
cond half of the time period under scrutiny (1995-2011) witnessed some recogni-
tion of social crimes and the exploitation of migrant labour in the context of eco-
nomic crime and grey economy.

The first Government programme (GP 1995) under scrutiny promised that
Finland would participate in the development of EU norms to improve labour and
social protection, and that Finnish labour conditions would be applied to work
carried out by foreigners in Finland. However, the first governmental EC action
plan (EC 1996) had no reference to crimes against employees in general and mi-
grant labour was not included with reference to crime or the grey economy. The
second (EC 1999) and third (EC 2002) EC action plans recognised crimes against
employees in the appendixes of the plans. The project lists of the action plans in-
cluded some measures, e.g. a comprehensive debriefing on safety and environ-
mental crimes and their control mechanisms. It was also mentioned that the
health and safety officials, in their regulatory work, would more actively take
economic crime into account. Hence, there was some recognition of crimes
against employees in the context of economic crime but exploitation of migrant
labour was not addressed.

Despite the minimal role of migrant labour in the EC action plans, recognition
of the role of migrant labour in the context of economic crime and the grey econ-
omy could be found in other governmental documents in beginning the millenni-
um. The Government programme of 2003 linked the grey economy with labour
policy. As in previous government programmes, the prevention of economic
crimes and the grey economy were also included as a priority under the heading
of legal policy and safety of citizens. As was required in the programme, a work-
ing group was established (Ulteva 2), addressing subcontracting, temporary and
agency work."' In 2004, the Internal security programme (ISP 2004) raised eco-
nomic crimes, together with violent crime and drug offences, as one of the main
crime categories. Tax-evasion, crimes of the debtor and book-keeping crimes
were named as the most relevant economic crimes. One of the ten measures
against economic crime suggested in the programme was to control the terms of
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work of foreign labour more effectively. It was stated that the use of migrant la-
bour had increased and lead to a partial bifurcation in the labour market, especial-
ly in agency work (ISP 2004, 42)

Coming into the new millennium, economic growth and employment were
again the key priorities of the government. The prevention of the grey economy
had become more prominent, especially as economic criminals were portrayed as
more professional and organised. From 2005 onwards a common thread in the
documents was the connecting of organised crime, internationalisation, and the
increase in economic crime. In the programme on criminal policy for the years
2007-2011, globalisation and the free movement of capital and labour were antic-
ipated to cause challenges. It was also predicted that crimes in the working life
and environmental crimes would get more attention in the future (CP 2007, 15).
Migrant labour was recognised as having an impact on economic crime control:
“the expanding use of grey and foreign labour has affected the working environ-
ment of the officials significantly”. (EC 2010, 2)

The documents addressing migration policy and human trafficking also con-
nected migration with the grey economy. The documents make strong links be-
tween illegal employment of foreigners and organised operations in the informal
economy, including tax evasion, and violation of minimum working conditions.
The first national action plan against human trafficking (HUM 2005) saw the ex-
pansion of organised criminal activities as a threat, and predicted that the victims
of labour-related trafficking were expected to enter the “dark labour market”
(HUM 2005, 30). The plan also links the grey economy to posted workers (HUM
2005, 15, 53-55).

The problems related to posted or agency work, were raised in many of the
documents since 2005. Hand in hand with these precarious forms of employment,
tax issues regarding the use of foreign work were addressed. The documents han-
dled agency work and posted workers particularly in the framework of tax reve-
nue, not addressing the harms and wrongdoings inflicted on individual workers."
In the Government Programme 2007-2010, the prevention of the grey economy
was mentioned in conjunction with taxation policy but it was not explicitly in-
cluded under the section dealing with legal policy (GP 2007, 14). The following
government prioritised several concrete measures, including the enhancement of
the obligation for posted workers to pay taxes (GP 2010, 4). In line with this, the
proposals referring to foreign labour in the economic crime action plan concen-
trated on tax-issues and on the possibilities to control the employers’ compliance
with the minimum standards of employment and labour law in the use of foreign
agency work. The use of agency work was predicted to raise into daylight new
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forms of crimes (EC 2010). The latest EC action plan made proposals to broaden
officials’ rights to access information. It emphasised how “the obligations and
rights concerning taxation should be the same for all employees living in Fin-
land” (EC 2011, 6).

The prevention of the grey economy is one of the key priorities of the sitting
Government (GP 2011, 15). This Government programme, for the first time, in-
cludes a separate section on the prevention of the grey economy. Economic crime
and the grey economy are portrayed as major threats to society: the volume has
increased and it has become more international and organised. The rationale be-
hind this enhanced focus is the fact that the government debt burden could be re-
duced through increased funds received through taxes and social fees (GP 2011,
7; 15). The introduction of the obligatory tax number for each employee at con-
struction sites is also mentioned, as is the intention of the Government to assess
the functioning of existing regulation of migrant labour (GP 2011, 16). Compared
to all other documents, the latest Internal Security programme also opens a new
approach to address grey economy by handling it in also the context of safety at
work. The documents emphasises the vulnerability of the grey labour force and
also makes reference to the HEUNI research'® on the exploitation of migrant la-
bour. (ISP 2012, 8)

3.4. Migrants as criminals and eventually as victims of crime

Even though the second half of the time period under scrutiny witnessed some
recognition of social crimes and the exploitation of migrant labour in the context
of economic crime and grey economy, and some recognition of migrants as vic-
tims of unfair labour market practises or economic misuse, it is interesting that
migrant workers are seldom framed as victims of economic crime. The empha-
sised harms caused by the unwanted phenomena, i.e. misuse of foreign labour,
are those inflected upon the state or fair competition. The chief arguments for
control measures and actions against economic crime are those to protect the
markets, ensure fair competition, promote honest business and secure the state’s
incomes.

Individuals in general, and migrants in particular, are seldom raised as the ob-
ject of protection, as victims, in tackling economic crime. When discussing crime
problems and victims of crime, focus is often laid on other issues, such as mi-
grants as criminals, transnational and organised crime and racist crimes, but not
on foreigners or migrants as victims of economic crime.

The first national general crime prevention programme (CP 1998) lacked ref-
erence to economic crime in general, and migrants as victims of labour exploita-
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tion were not mentioned. The main point of view regarding migrants was to pre-
vent the criminality committed by migrants by minimizing their risks of social
exclusion. It was emphasised, for example, that it is important to improve the
possibilities of employment of vulnerable groups such as ethnic minorities (CP
1998, 22). The prevention of racist crime was also seen as important (CP 1998,
18). Six years later, the internal security programme (ISP 2004) saw advanced
integration as a way to prevent racist crime on the one hand, and crimes commit-
ted by immigrants on the other (ISP 2004, 26). An indirect reference was made to
migrants as victims of economic crime, as it was mentioned that the crime title
extortionate work discrimination had been added to the Penal Code.

In 2005 the action plan against human trafficking portrayed labour trafficking
taking place mostly in the so called dark labour sector (HUM 2005, 30). The plan
noted that indications of exploitation of labour have been noticed in restaurants
managed by foreign persons and on construction sites. The foreign origin of ex-
ploitation was present also in that Finland was considered a transit and destina-
tion country for hundreds of victims of both sexual exploitation and for the ex-
ploitation of labour (25).

The two national action plans to prevent trafficking in human beings estab-
lished the right of victims of trafficking to receive state-sanctioned support and
assistance. Both documents contained specific sections on the organisation, fund-
ing and principles of assistance to this group of victims (HUM 2005; HUM
2008)."* The government programme of 2007 mentioned that non-governmental
organisations that engage in outreach and counselling to victims of human traf-
ficking would receive governmental funding (GP 2007, 22). The most recent
government programme highlighted the need to protect victims and enhance their
protection under the law and also suggested that services to immigrants and vic-
tims of trafficking should be improved (GP 2011, 26; 51).

In the general programme on criminal policy for the years 2007-2011, it was
predicted that the amount and forms of crimes committed by foreigners would
increase, and this would cause racist reactions. Similar concerns on racism were
brought forward in the internal security programme in 2008. “An increasing
number of socially excluded people may, in the worst case, lead to a toughening
of attitudes towards ethnic minorities and even to an emergence of isolated sub-
cultures, both among the majority population and among ethnic minorities. So
far, apparently no such sub-cultures have emerged in Finland. However, devel-
opments abroad have shown that the social exclusion and deprivation of ethnic
minorities may lead before long to problems with major repercussions for society
as a whole “(ISP 2008, 9). This programme raised a new threat regarding immi-
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gration: the section of terrorism highlighted that radicalization and terrorism may
develop amongst immigrants. These threats were also raised in the latest Gov-
ernment programme in 201 1.

The internal security programme of 2008 emphasised integration and included
its own section on improving the safety of immigrants and ethnic minorities. This
included measures such as access to security services and also measures against
identifying and reacting against racist crime. (ISP 2008) The latest Government
programme also states that it will work “purposefully against racism and discrim-
ination” (GP 2011, 3). Accordingly, the latest programme for internal security
(ISP 2012) raised racist crime as its own theme in the threat assessment. Interest-
ingly, safety at work, labour exploitation or human trafficking are not addressed
in the section on improving safety of immigrants (ISP 2012, 26; 29).

4. Conclusions and discussion

The analysed government documents show that the promotion of migrant labour
was a central theme of government policies during the period under scrutiny.
Skilled, mobile labour was to be hand-picked to solve national gaps in skills and
the labour supply. Beginning from the early 2000’s, the promotion of labour mi-
gration was presented as a solution to the threat posed by the aging population,
the perceived decrease of active labour force and thus a future adverse economic
development. Migrant labour would help Finland grow and prosper and efforts
were to promote easy entry of wanted and needed migrants.

At the same time, the freer movement was anticipated to attract illegal ele-
ments, including illegal immigration and organised crime. Migration was por-
trayed as involving certain risks, which could however be managed through con-
trol measures, especially at the borders, so as to promote the wanted migrants,
while excluding the unwanted migrants. This approach towards migration did not
come about in isolation, but has been influenced by international obligations ra-
ther than solely internal needs or pressures (Forsander 2002)."°

In addition to controlling the external borders, the documents also picture an-
other level of control, that of controlling the terms and conditions of work of for-
eign labour. The documents show a growing realisation that migrants may be
subject to labour conditions that do not fulfil Finnish standards, and this in turn,
may undermine the labour market in the country, thus posing a threat to Finnish
workers (Alho 2010; Simola 2010; see Engblom 2010 for a similar discussion in
Sweden). The government documents also imply that ultimately this is leading to
a bifurcation of the labour market. Migrant labour is pictured as a solution to a
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threat to Finnish society, but as a solution that potentially also poses a threat to
society unless properly monitored, managed and controlled.

The documents illustrate several levels of control, including the migrants’ en-
try into the country, the migrants’ existence and work in Finland, and the labour
market itself. The various levels of control of migrant labour all serve to protect
and secure the conditions of the Finnish labour market and ultimately the state.
What seems to be lacking is a simultaneous awakening to the idea that the dual
labour conditions in particular also mean that migrant labourers are themselves
the targets of misuse and even exploitation. Furthermore few, if any, of the doc-
uments seem to consider labour migrants as individuals who may or may not
wish to remain in the country, and who may want to become part of the society
they work in. As Hansen (2010, 98-99) has pointed out, substantial rights are
costly and fit badly in the current economic neoliberal doctrine, giving rise to the
precarious and rightless position of migrant workers where they give their labour
but receive nothing in return. Incidentally, the need for integration measures for
labour migrants is raised only towards the end of the period under scrutiny.

In the second half of the time period under scrutiny there emerged some
awareness of the exploitation of migrant labour in the context of economic crime
and grey economy. But as has been pointed out by Slapper & Tombs (1999, 87),
regulation and enforcement tends to encompass “economic” as opposed to “so-
cial” offending. In the overall picture social crimes had a marginal role in the pol-
icy documents. Furthermore, economic crime in general and also the misuse of
migrant labour were overwhelmingly addressed in the framework of problems
related to tax revenue, fair competition and the functioning of the markets. Even
though there was some recognition of migrants as victims of unfair labour market
practises or economic misuse, the harms and wrongdoings inflicted on individual
workers were hardly addressed, and migrants were seldom constructed as victims
of economic crime. Migrant or foreign labour was lumped together and implicitly
constructed as a commodity, which should be used in ways that does not cause
harms to the Finnish labour-markets, Finland’s tax revenue or Finnish companies.

Individuals in general, and migrants in particular, are seldom raised as the ob-
ject of protection, as victims, in tackling economic crime. The victims of inap-
propriate use of migrant labour are the Finnish society and the markets. When
discussing crime problems and victims of crime, focus is laid on other issues, mi-
grants as criminals, transnational and organised crime and racist crimes, but not
on foreigners or migrants as victims of economic crime. If victimhood was dis-
cussed in the Government documents, it was often emphasised that the exploita-
tion of migrants is often transnational, organised, lead from abroad or happens in
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the “dark™, informal sector. “Honest” Finnish companies as possible perpetrators
of exploitation were not mentioned in the documents.

The documents addressing human trafficking formed a clear exception to how
victimhood is understood. Trafficking in human beings was in these documents
portrayed as a serious crime, with the subjects of this crime entitled to state-
sanctioned support and assistance. In the documents trafficking was initially
linked to illegal migration and organised crime, and thus, to unwanted migration.
This linkage constructs trafficking victims as a consequence of illegal or unwant-
ed immigration rather than as solely a category of victims of crime. Lee (2011,
60) points out that victims of trafficking are seen as both victims and as irregular
migrants, at the same time being both at risk themselves and risky to the state,
and thus to be “rescued” through state interventions, all taking place in an immi-
gration control framework. The identification of victimisation among exploited
migrant workers — and ultimately trafficking for forced labour — is complex and
raises questions of who is to receive (the rights of) victimhood.

Overall, the documents portrayed migrants both « risk and af risk (see Aradau
2004). They are a risk as both importing organised crime and also as committing
street crime. They are also a risk as a potentially socially excluded group, which
in turn may lead to more criminal sub-cultures and even terrorism. Racist crimes
are raised as a major risk with which migrants are confronted. But in some way
becoming a victim of racist crime is, in some of the documents, seen as a conse-
quence of the migrant populations” social exclusion and deprivation. This reason-
ing implicitly blames the victim: if you do not integrate or get employment, you
may be subjected to racism and other problems with major repercussions for so-
ciety as a whole.

Our previous research has revealed that even thought there exits a structural
readiness in terms of legislation to tackle exploitation, the Finnish actors of the
criminal justice system, specifically the police and prosecutors, have had difficul-
ties in constructing the crimes and in identifying the victims. They have been
lacking the conceptual readiness and an understanding to recognise the exploita-
tion of migrant labour as a legitimate target of police intervention. (Jokinen et al.
2011a; Jokinen et al 2011b; Alvesalo et al, forthcoming.) Even the special police
unit (IMLU) especially established to investigate illegal migrant labour neglected
to investigate infractions by employers against migrant employees, and instead
concentrated its investigative energies on crimes against the state (tax-evasion) or
crimes against other companies (fraud). (Eskola & Alvesalo 2010.)

Our analysis of governmental documents may offer some explanations to our
previous findings. Policies laid down by governmental programmes and the por-
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trayals of problems constructed in them, may play an important role in shaping
the world-views of criminal justice agents and influence the possibilities and will-
ingness for effective enforcement (Tombs & Whyte 2007, 164.) Furthermore, the
current economic order — supported by deliberate economic policies — is creating
an increased demand for cheap and flexible labour, which is increasingly provid-
ed by migrants (Hansen 2010; Castles 2012). This in turn, is contributing to an
increasing segregation of labour markets, which promotes both the exploitation of
migrant labour in particular as well as the growth of the grey economy in general.

Control authorities, such as the police, act in the context of contradicting poli-
cies, aims and priorities. Political priorities as well as international obligations af-
fect the development of enforcement, legislation, and ultimately concrete en-
forcement. Exploitation of migrant labour is a multifaceted phenomenon: while
the migrant worker may end up in an exploitative labour situation largely as a re-
sult of structural reasons, from a control policy perspective the migrant worker
embodies several threats to society. As such, he/she is not primarily constructed
as a victim of a crime.

In order to address the exploitation of migrant workers both on the structural
as well as the personal level, there is a need to move away from constructing la-
bour violations solely as crimes against the state, and see labour exploitation as a
crime violating also individuals. The recent increase in cases of exploitation com-
ing to the attention of control authorities as well as the increasing recognition of
the vulnerabilities of especially precarious migrant workers, will hopefully lead to
the understanding of these infractions as crimes also against individuals.

Notes

1. Natalia Ollus is Senior Programme Officer at the European Institute for Crime Prevention
and Control, affiliated with the United Nations (HEUNI) in Helsinki, Finland. Her current
work focuses on the prevention labour trafficking in the Baltic Sea region, and she has ex-
tensive international experience in the field of anti-trafficking, having worked also for the
UN and the OSCE. She recently co-authored the first study on trafficking for forced labour
in Finland and is currently preparing her PhD in the sociology of law on the same topic.

2. Anne Alvesalo-Kuusi is professor of Sociology of Law and Criminology at the University of
Turku (Faculty of Law). She has published extensively in the area of economic and corpo-
rate crime control. Recently her research has focused on the problems of policing safety
crimes and the misuse of migrant labour in Finland.

3. The offence of extortionate work discrimination was introduced into the Penal Code in 2004
in order to tackle the grey economy and the misuse of migrant workers.

4. The figures include both trafficking for sexual exploitation as well as trafficking for forced
labour.

5. Helsinki District Court 30.3.2012; Pirkanmaa District Court 29.6.2012.
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L3,
14.

The provisions of chapter 47 of the Penal Code dealing with labour offences are the most
relevant, including the work safety offence (1 §), the working hours offence (2 §), work dis-
crimination (3 §), extortionate work discrimination (3 a §), the employment agency offence
(6 §), and the unauthorised use of foreign labour (6 a §). Chapter 25 of the Penal Code in-
cludes the crime of trafficking in human beings, including for the purpose of forced labour.
We only included documents that had been commissioned and approved by the Govern-
ment, and were part of the overall government policies at the time. Many ministerial-level
programmatic documents were thus left outside of the scope of this analysis. The documents
can be divided into six main categories: overall government programmes outlining the prior-
ities of the government at the time; economic crime programmes; crime prevention pro-
grammes; migration policy programmes; labour policy programmes, and; programmes to
prevent trafficking in human beings. We first read through all the documents (close reading)
and prepared summaries of the main points relating to our research questions. We then pre-
pared a summary of the documents in chronological order. After this, we reviewed the
themes that emerged from the documents and grouped the main points from each document
thematically. This thematic grouping forms the basis of our analysis. When referring to the
documents we use abbreviations (see references).

Several authors have argued that the high share of women among the Finnish labour force
impacted the labour supply and reduced the need for recruiting labour from other countries
(see e.g. Salmenhaara 2008; Forsander et al 2004).

A similar situations seems to exist in the other Nordic countries. See @ien and Sensterud-
braten (2011) for a discussion on how current policies in Norway contribute to placing (ir-
regular) migrants on the boundary between legality and illegality.

. The first act on the integration of migrants and asylum seekers was passed in 1999

(439/1999) and was replaced by the act on the promotion of integration, passed in 2011
(1386/2010).

. Ulteva 1 (the predecessor of Ulteva 2) was established by the Ministry of Labour in 2001 to

meet the demands of the European Union. Its task was to examine the needs to intensify the
surveillance of labour law obligations when foreign labour is used.

. The EC action plan of 2006 made reference to the work of the Ulteva 2 group, which was to

prepare the Act on the Contractor’s Obligations and Liability when Work is Contracted Out,
a law regulating situations where Finnish or migrant temporary agency workers or subcon-
tracting are used. The main aim of the law was specifically to prevent grey economy and to
secure fair competition.

Jokinen et al 201 1a; Jokinen et al 2011b.

A national system of assistance for victims of human trafficking was established in 2006.
The system is coordinated by one state reception centre for asylum seekers. The assistance is
based on an amendment of the act concerning the integration of immigrants and the recep-
tion of asylum seekers (1269/2006). An inter-ministerial working group is currently discuss-
ing the need for a separate law addressing support to victims of human trafficking, with the
law proposal to be finalised by the end of 2013.

. The government policies under the period of scrutiny reflect developments in the interna-

tional community (primarily the European Union but also the United Nations) in that they
address border security and transnational organised crime in particular.
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