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PANEL IV

THE APPROPRIATIONS POWER AND THE
NECESSARY AND PROPER CLAUSE

EDWIN MEESE m*

During the earlier portion of the day, we were talking about the sepa-
rate exercise of power and the sharing of power in a governmental struc-
ture that was unique when it was originally created. Particularly, we
have been talking this morning about what some might call unconstitu-
tional acts of Congress in restraining the executive branch, or at least
actions and questions of unconstitutionality.

I was interested in Mr. Davidson's categorizing the various things
Congress-people do into legislative, oversight, and constituent services-
although he says that a particular problem seldom falls neatly into one of
these categories. This concerned me a bit and, fortunately, I was sitting
next to Harvey Cook, who always carries a pocket copy of the Constitu-
tion with him. I borrowed his copy of the Constitution and I found noth-
ing that talked about oversight and absolutely nothing about constituent
services. So I might present the direct view: there is no official constitu-
tional authority for either oversight or for constituent services. If you
follow this analogy a little bit further, a letter to a department head or
agency employee from a member of Congress has no more official au-
thority or weight than a letter from any other citizen. Now obviously in
the practical world, there are certain coercive features associated with
members of Congress that make that letter at least seem more authorita-
tive than, perhaps, the average communication from an ordinary citizen.

This morning, we are going to talk about some of the coercive aspects
that the Constitution, in a sense, gives to the Congress, because there are
some constitutional powers given to the Congress which directly relate to
how the executive branch does its job. And that is why this panel, today,
is talking about the appropriations power1 and the necessary and proper

* Distinguished Fellow, The Heritage Foundation and 75th Attorney General. The Honora-

ble Edwin Meese III was the moderator of this panel discussion.
1. U.S. CONST. art. I, § 9, cl. 7.
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624 WASHINGTON UNIVERSITY LAW QUARTERLY

clause.2

Every citizen knows that a legislature, whether it be city, county, state
or federal, has potentially enormous power over his or her life, because
the legislature has the authority to make the rules by which lives are
lived. In a system of separated powers under a written Constitution, we
do not normally expect a legislature to have that much authority over the
coordinate branches of government. And indeed, the purpose of this
conference is to define that authority, because in most cases, the written
Constitution and not the legislative body makes the rules for the other
branches. The other branches then enforce or apply those rules that are
made by the legislature for persons outside the government.

To a great extent, that is how our Constitution operates in most cases.
And it is the Constitution, then, that determines how the President is
chosen, how long he or she serves, and what the powers are. It is the
Constitution and not Congress, for example, that determines the tenure
of judges or the cases to which judicial power applies. These are rules
that cannot be changed easily, but can only be changed by the people
themselves-the ultimate repository of governmental authority in a re-
public or a democracy-through the amending power of the Constitution
under article V.

But today we are discussing the two possible exceptions to the princi-
ple that it is the Constitution that provides the rules for the executive and
judicial branches. Those exceptions are: first, the explicit grant to Con-
gress of the power to make laws to carry out the powers of the other two
branches in the necessary and proper clause; and second, the implicit
grant to Congress of the power over federal money, the appropriations
power or the spending power.

As a practical matter, those of us who follow interbranch politics, and
I must say as Judge Bell intimated in his remarks, the 72nd Attorney
General, the 75th Attorney General, and the 76th, who was here yester-
day, have a more close, personal involvement on a day-to-day basis with
interbranch politics. It is nice to be able to watch this as a casual ob-
server from the outside. For those of us familiar with Congress' use, or
as some suggested earlier this morning, misuse of power, the appropria-
tions power deserves a great deal of study, as I am sure it will receive this
morning. We are going to be talking about ways in which that power is
properly-or perhaps, improperly-used. But there is no question that it

2. U.S. CONST. art. I, § 8, cl. 18.
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THE APPROPRIATIONS POWER

is a constitutional power. The distinctions become much more exact and
precise than some of the things we talked about earlier, when authority
and power appear, at least in some instances, to be created out of the
Oval Office.

The Boland Amendment,3 which was referred to in passing this morn-
ing, is probably one of the best known examples of how the appropria-
tions power is used by Congress and by writers or researchers on
appropriations. Yesterday, Attorney General Thornburgh talked about
other ways in which it is used and that discussion came up again this
morning. But these are merely the latest in a long series of funding
restrictions.

The use of the necessary and proper clause is less frequently debated.
It seldom comes up, at least in the daily papers. But it is the power that
enables Congress to create the executive departments and to prescribe, to
a certain extent, its several procedures. It is this power, for example, that
underlies most of the rules of governmental administration that are set
forth in the statute under the Freedom of Information Act4 or the Advi-
sory Committees Act.'

The importance of such rules of administration and its impact or influ-
ence on the conduct of the executive branch and of the courts, should be
fairly obvious, once you think about it. We will be discussing, this morn-
ing, the extent to which Congress may properly use these grants of au-
thority to impress its will, not merely upon the substance of the law as it
applies to persons outside of government, but upon the rest of govern-
ment as it enforces those laws, applies those laws, and interprets those
laws.

We have four panelists of distinguished backgrounds and experience.
The first person has to deal on a daily basis with the questions to which I
referred: Bill Barr.

3. The Boland Amendment, passed December 21, 1982, prohibited aid "to any group or indi-

vidual, not part of a country's armed forces, for the purpose of overthrowing the Government of
Nicaragua." Further Continuing Appropriations Act, 1983, Pub. L. No. 97-377, § 793, 96 Stat.

1830, 1865 (1982). The Boland compromise, passed December 8, 1983, limited financial support for

the contras to $24 million. Department of Defense Appropriations Act for Fiscal Year 1984, Pub.
L. No. 98-212, § 775, 97 Stat. 1421, 1452 (1983). The Boland cutoff, passed October 12, 1984,

provided that no funds made available to the intelligence agencies and the Department of Defense

could be used to support the Contras during fiscal year 1985, but permitted Congress to provide up

to $14 million in such aid after February 28, 1985, if the President requested it. Continuing Appro-

priations Act for the Fiscal Year 1985, Pub. L. No. 98-473, § 8066, 98 Stat. 1837, 1935-37 (1984).
4. 5 U.S.C. § 552 (1988).
5. 5 U.S.C. app. §§ 1-15 (1988).
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WILLIAM BARR*

It is the beginning of wisdom to have knowledge of your own igno-
rance; and if that is true, then thinking about Congress' use of the appro-
priations power to control the activities of the other coordinate branches
of government is a way to make yourself very wise indeed. It is a very
difficult issue. The more I have thought about it, the more I come to
appreciate its complexities. I have reached no firm conclusions myself
and have no comprehensive theory to espouse today. But I have con-
cluded that the easy answer is probably not a correct answer.

The easy answer-at least one we hear advanced most often these
days-is that the appropriations power is a big power indeed; that it is
essentially a freestanding power to allocate and control all the public re-
sources that the government has at its disposal. It is a power that has
almost magical qualities. Congress can do all sorts of things with this
power of the purse that it cannot do directly under its enumerated pow-
ers. There is an implication that as long as Congress takes action in the
form of an appropriations bill, Congress is somehow immunized from
other constitutional constraints; or at least, by using its appropriations
power, Congress can trump other constitutional constraints; or at a mini-
mum, by invoking the appropriations clause, Congress can add greater
weight to its claim that it has power over the other coordinate branches
of government.

The premise is that, because Congress can decide to make no appropri-
ations at all, when it does make appropriations, it can impose any control
or restriction it wants on how money is spent. The argument is as fol-
lows: Congress does not have to fund the Department of Justice, but if it
does create a Department of Justice, and it does appropriate money to
the Department of Justice, then it can control all the activities of the
Department of Justice. So, for example, Congress can tell the Solicitor
General, "You may not use appropriated funds to argue a particular po-
sition in the Supreme Court." If Congress can do this then one would
think it could also command its corollary: "These funds must be spent to
present the Supreme Court with the following argument .... " Now I do
not think this position is tenable.

Just because Congress is acting as the appropriator of funds does not
mean that it is immune from other constitutional rules or that it can

* Assistant Attorney General, United States Department of Justice.
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THE APPROPRIATIONS POWER

trump them or even give greater weight to its claims. First, let us con-
sider the application of spending decisions to the constitutional rules that
deal with individual rights. Suppose Congress appropriates money for a
program that gives funds to hospitals. Let us think of some of the vari-
ous restrictions-the "usual suspects" of restrictions and conditions that
Congress often tries to use in appropriations legislation. First, the direct
restriction: "We hereby appropriate X funds for hospitals, provided
however, that no funds can go to a Catholic hospital." I think that
would be unconstitutional. Now let us look at a condition on spending:
"Money may be provided to Catholic hospitals only if they abandon their
religious affiliation." That seems to me to be an unconstitutional condi-
tion, and I suspect it would be unconstitutional. Now let us look at an-
other device, most subtle of them all-Congress casts its action as a
refusal to fund: "Money shall be spent as follows..." and then Congress
lists all the hospitals, and the Catholic hospitals are not on the list. The
use of impermissible criteria to select which hospitals are on the list and
which are not is inadmissible under the Constitution. The fact that the
action is cast as a refusal to spend is not sufficient to validate it.

Should this not also be the case when we encounter the rules that are
set forth in the Constitution that deal with separation of powers? Con-
sider the original jurisdiction of the Supreme Court, which is vested in
the Court by the Constitution. The original jurisdiction extends to suits
in which a state is a party. Now let us review the kind of appropriations
conditions and restrictions that we commonly see. First, a Congress can
place a direct restriction on appropriated funds: In a judiciary appropri-
ations bill, Congress says, "You cannot use any funds to decide cases
involving the state as a party." Congress can cast it as a condition:
"Funds can only be used if the Court refrains from deciding cases involv-
ing states as a party;" or "Only if the Court decides this particular case
this way, will the funds be available for expenditure by the Court." Let
us add another one here when we talk about separation of powers-that
is Congress' use of restrictions to muscle in on the decision making pro-
cess of the other branches: "Funds can only be spent to decide cases in
which the Court has first cleared the decision with one of the judiciary
committees." And finally, the fourth kind of restriction, the most slip-
pery kind of restriction, is the breakdown of the object of expenditure
into separate categories of activity and then the selective funding of those
subsets. For example, Congress passes an appropriations bill with line
items for each area of the Court's jurisdiction. When it comes to those

1990]
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involving states as a party, it lists forty-nine states-and lo and behold,
Rhode Island is not on it. I would suggest the criteria by which the list
was drawn up is impermissible. It encroaches on judicial power. That
kind of device of selective funding is unconstitutional.

It seems to me this analysis also applies to the constitutional powers of
the President. Let us look at the pardon power. I will briefly run
through the same four examples of appropriations restrictions: (1) "Pro-
vided, however, that no money for pardons may be spent for anyone who
has committed the crime of lying to Congress." (2) "Money for the exec-
utive, except the President's salary, is appropriated only if the President
refrains from pardoning someone who has lied to Congress." (3)
"Money can only be spent for pardons if the pardon had been previously
reviewed and cleared by one of the judiciary committees." And finally,
(4) "You can list as line items all the crimes for which you can pardon
people." And lo and behold a crime is left off, and there is no money
appropriated for pardoning persons who have committed the crime of
lying to Congress. From this, I conclude that Congress cannot use the
appropriations power to control a Presidential power that is beyond its
direct control.

The last type of restriction in each of these three sets of hypotheticals
is the most difficult: it is the method of taking an overall object of public
expenditure, breaking it down into separate categories of activity, and
then making deliberate decisions of funding some of the subsets, but not
all of them. Sometimes when Congress does this kind of thing, it looks
okay. Congress can say, "We are going to spend a million dollars on
building post offices; five hundred thousand has to be spent in Walla
Walla, and five hundred thousand has to be spent in Dubuque. We want
two post offices." Now that looks okay. On the other hand, you can do
this sort of thing, and it does not appear right, such as in the three earlier
examples that I gave about this kind of restriction.

How do you tell the difference? What is the principle by which you
can distinguish between when it is a guise to control executive or judicial
activity, and when it is really a legitimate funding decision by Congress?
Well, could it be an "intent" test? What is Congress' purpose in subdi-
viding the objects of expenditure, and then selectively funding them? Is
it trying to control the exercise of constitutional power by the executive
or the judiciary? Or is it simply making a bona fide funding decision for
resource reasons?

Once you*get beyond an "intent test," it seems to me that you are

[Vol. 68:623
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THE APPROPRIATIONS POWER

drawn in either of two directions. The logic of each leads to some fairly
drastic conclusions. One approach is the familiar one-the appropria-
tions clause gives Congress unfettered discretion to break down and de-
fine all areas of government activity and to determine how much to spend
on each activity, including those involving the enumerated powers of the
other branches. It is permissible for Congress to say, "We want 3,000
people to negotiate treaties this year with the Soviet Union and no one to
help the President make pardon decisions." That is fine. Congress can
define the object of expenditure. Carrying this to its logical conclusion, I
believe, would eviscerate completely the principle of separation of powers
in the Constitution.

The other approach, it seems to me, is a less familiar one, but there is
something to be said for it. It goes something like this: The appropria-
tions clause is not an independent "power" of Congress, an independent
source of congressional power. It is not a power clause. It does not con-
fer a free-standing power to control the allocation of government re-
sources. The appropriations clause is simply a procedural provision-a
requirement that Congress pass a law before it can take money out of the
Treasury. The only power logically implied by that procedural require-
ment is that Congress can control the overall amount of public funds that
are drawn from the Treasury. The appropriations clause provides on its
face that in order to get money out of the Treasury and get it to a place
where you can spend it, you need a law.

The power to set, define, and subdivide objects of public expenditure
and to restrict funds only to those specified objects does not come out of
the appropriations clause. Any such power that Congress has must come
from one of Congress' enumerated substantive powers, which are set
forth in article I, section 8. So if Congress says that there is going to be
an army, and that army is going to consist of one rifle company and
fifteen F-16 fighters, then the only thing the appropriations clause does is
to say that to get money from the public Treasury to support the army,
you need an appropriations bill, the act of giving out the money. The
power to dictate the scope of the activity-one rifle company and fifteen
aircraft-must come from one of the substantive enumerated powers. If
Congress has that power, then it is probably under the power to raise and
support armies and make rules for the armies in article I, section 8. But
it does not come from the appropriations clause.

Let me illustrate this by another example. Suppose in the early days of
the Republic all we could afford was one employee in the State Depart-
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ment, the Secretary of State, and there are three countries with which we
are conducting negotiations. Congress, appropriating money for the Sec-
retary of State's operations, says, "For negotiations with France-
$50,000; for negotiations with the United Kingdom-$S1.00; and for ne-
gotiations with Spain-zero." Under each of those line items it says that
these funds can only be spent for this activity. Now Congress may have
legitimate reasons for doing this. They may feel relations with France
are a higher priority than relations with the United Kingdom or Spain.
They might want to make sure there are sufficient resources to handle the
delicate relations with France, and there is always someone available to
answer the mail from Paris. Because Spain is not a high priority, we can
save money in that area by simply providing a zero amount. All the
Secretary can do, except for one dollar of activity, is handle relations
with France. Congress may have good or bad policy reasons for doing
this. It may be that the appropriations clause does not empower Con-
gress to segment the object of negotiating treaties into three separate and
different subsets and then selectively fund them. The appropriations
clause means that the only way the Secretary of State can get money is by
an act of Congress. But the appropriations clause does not provide any
power to define the President's treaty-making powers under the Constitu-
tion. If Congress has that power, it has to come out of its enumerated
powers-principally article I, section 8. I would not think there is such
an enumerated power.

The choices that Congress effectively makes when it attempts to cate-
gorize all the different permutations of Presidential treaty-making activ-
ity and then selectively fund them-those decisions: "How important
are our relations to France?"-are decisions which the Constitution vests
in the President. Under this approach, when we hear discussions about
Congress' weighty role in various areas of shared power, such as the for-
eign relations power, and Congress adverts to "the power of the purse,"
it does not make sense. Congress still has to point to a substantive
power. The power of the purse under this approach is only procedural.

That is not to say that Congress does not have substantial power to
allocate resources. There is a lot of power under article I, section 8.
Congress can dictate real results in the real world. Congress may even,
in carrying out its enumerated powers, define the output it wants the
government to produce in the way of goods or services. It can do so with
great specificity. It can say, "We want a post office in Walla Walla,
Washington. And we want to spend a million dollars on that post of-
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fice." The reason Congress can direct that is not because of the appropri-
ations clause; the reason is because Congress has the specific power to
provide for post offices. Perhaps the reason it can say, "I do not care if
you can build it for $900,000; I want you to build it for a million," lies in
the commerce clause. It wants to pump a million dollars into Washing-
ton State.

The logic of this approach tends to lead to the conclusion that when
Congress appropriates money for the constitutional activities of the Pres-
ident or the judiciary-in the President's case, it includes the power to
execute the laws and the power to supervise and manage the executive
branch-it ultimately only has the power to provide a lump sum for
those constitutional activities.

Let me just close by suggesting a metaphor: the difference between a
master-servant relationship and the independent contractor. Did the
framers really believe that the appropriations clause transformed the re-
lationship between Congress and the other coordinate branches into a
relationship of master-servant, that the congressional master directs the
activities of the Presidential or judicial servant simply because the money
passes from hand-to-hand? In both kinds of relationships, Party One
gives money to Party Two to get results, and Party One specifies the
results. In one relationship, it is an employment contract, and Party One
can control every jot and tittle of what that Party Two does, because the
money passes hands within the employment relationship. Ultimate re-
sponsibility lies only with Party One. In the independent contractor
model, Party One also gives the independent contractor the money to
produce results, but the independent contractor is ultimately responsible
for producing those results. There are limits on the extent to which
Party One may direct and control the activities of Party Two. And Party
Two is separately responsible for producing results, as the President is
separately responsible to the American people under the Constitution.

1990]
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LOUIS FISHER*

I will start with a very familiar executive-legislative clash over appro-
priations. It is one you should have no problem identifying. The Chief
Executive wants to pursue certain objectives, but is denied funds by the
legislative body. To circumvent the legislature, the Chief Executive turns
to foreign governments and private citizens for financial contributions.
What conflict are you thinking of? President Reagan wanting to assist
the Contras, being blocked by the Boland Amendment, and then going to
Saudi Arabia and other sources for financial assistance?

The example I have in mind is much earlier. It takes place in the
1600s, and leads to civil war in England and a loss by Charles I of two
assets: his office and his head.6 Some historians say the latter was not
much of an asset. The framers, being good historians, were aware of the
danger of placing in one branch the power to go to war and the power to
fund it. Although they did not adopt a separation of powers in a narrow,
pure sense, they did very much provide for separation of the purse and
the sword. If the framers feared one threat to individual liberties, it
would be the union of the sword and the purse. We are familiar in the
Constitution with the different parts of the power of the purse granted to
Congress: the power over appropriations, to raise revenues, to borrow
money, coin money, and regulate the value thereof.7

The framers provided not so much for separation of powers, but for
overlapping, for checks and balances. After the draft constitution came
out of Philadelphia in 1787, some states and some delegates were very
alarmed by the mixing of the branches and powers. Three states asked
Congress to add to the Constitution an amendment on separation of
powers. Seventeen amendments were considered; twelve went out to the
states, and of course ten were ratified for the Bill of Rights.

One of the amendments that never got out of Congress, because it
lacked merit, was the separation of power amendment, which was taken
from the Constitution of Massachusetts. It basically said that a legisla-
tive body shall never exercise executive and judicial power; the President
shall never exercise legislative and judicial power; and the Court shall

* Senior Specialist (Separation of Powers), Congressional Research Service.

6. P. EINZIG, THE CONTROL OF THE PURSE 57-62, 100-06 (1959). For further details on the
spending power, see Fisher, How Tightly Can Congress Draw the Purse Strings?, 83 AM. J. INT'L L.
758 (1989).

7. U.S. CONST. art. I, § 9, cl. 7 and art. I, § 8.
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never exercise legislative and executive power.8 The framers knew that
that kind of crisp separation, which comes fairly close to what Montes-
quieu had in mind, was not acceptable from their own experiences. They
knew that pure separation was not a device to protect liberty; instead, it
jeopardized liberty.9 To make government workable and to permit the
branches to protect their prerogatives, there had to be a power of self-
defense. That requires overlapping, not separation.

Peter Strauss very clearly pointed out one of the anomalies in the Con-
stitution. The framers wanted the President to have unity and responsi-
bility. That is very, very important. But the Constitution also gives to
Congress the power to create the executive branch, to create the depart-
ments and the agencies, and make them creatures of Congress. What
you have is the capacity of Congress, if it wants to, to place certain pow-
ers in executive officials who are not controlled by the President. The
framers knew that could be a result. You may object to it on policy
grounds, but it derives from the necessary and proper clause 0 as a poten-
tial power of Congress.

Early in the nineteenth century, by the 1820s, we started to get opin-
ions from the Attorney General in which the President asked: "Is it
okay if I go into certain departments or certain agencies and reverse what
an agent has decided about a claim or pension? May I do that?" Con-
sistently, from the 1820s on, the Attorney General would tell the Presi-
dent, "No, you have no legal or constitutional right to interfere with an
executive judgment placed by Congress in a particular official. Not only
do you have no legal or constitutional right, it is politically imprudent to
involve yourself in such matters. You have no business doing that; you
have other, much more important responsibilities, such as Commander-
in-Chief."'"

In 1789, in the great debate in the House of Representatives on the
removal power, James Madison spoke very, very strongly and eloquently

8. E. DUMBAULD, THE BILL OF RIGHTS AND WHAT IT MEANS TODAY 174-75, 183, 199
(1957); I ANNALS OF CONG. 453-54 (D. Appleton & Co. June 8, 1789) and 789-90 (Aug. 18, 1789); I
U.S. SENATE, JOURNALS, 1789-94, 64, 73-74 (1820).

9. M.J.C. VILE, CONSTITUTIONALISM AND THE SEPARATION OF POWERS 176-211 (1967); J.
STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES 396 (5th ed. 1905).

10. U.S. CONST. art. I, § 8, Cl. 18.
11. Eg., I Op. Att'y Gen. 624 (1823); 1 Op. Att'y Gen. 636 (1824); 1 Op. Att'y Gen. 678

(1824); 1 Op. Att'y Gen. 705 (1825); 2 Op. Att'y Gen. 480 (1831); 2 Op. Att'y Gen. 507 (1832); 4
Op. Att'y Gen. 515 (1846). See L. FISHER, AMERICAN CONSTITUTIONAL LAW 222-23, 251-53
(1990).
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about the need to make the President personally accountable. To protect
that value, the President had to have the power to remove executive offi-
cials. 2 But Madison, understanding what had happened in the Conti-
nental Congress, recognized that there might be some officials in the
executive branch-the person he identified was the Comptroller in the
Treasury Department-who required independence from the President.
Although the Comptroller was an executive official, Madison said he ex-
ercised quasi-judicial powers and should not serve at the pleasure of the
President. 3 So you see from the start there has been a tension: on the
one hand, wanting the President to have unity and responsibility, and on
the other hand, wanting a certain amount of independence for some exec-
utive officials. Those values are balanced by Congress through the statu-
tory process.

In contrast to the uncertain separation between executive and legisla-
tive powers and branches, the separation between the purse and the
sword is quite crisp. In Federalist No. 69, Alexander Hamilton argued
that the American President was far less threatening than the King of
England. Hamilton explained that the power of the King "extends to the
declaring of war, and to the raising and regulating of fleets and arnies."14

The Constitution, as Hamilton pointed out, gave those powers expressly
to Congress. Jefferson praised the transfer of the war power "from the
executive to the legislative body, from those who are to spend to those
who are to pay."15 Madison warned against concentrating in the Com-
mander-in-Chief the power to go to war and to fund it:

Those who are to conduct a war cannot in the nature of things, be proper or
safe judges of whether a war ought to be commenced, continued, or con-
cluded. They are barred from the latter functions by a great principle in
free government, analogous to that which separates the sword from the
purse, or the power of executing from the power of enacting laws.' 6

At the Philadelphia convention in 1787, George Mason told his col-
leagues that the "purse & the sword ought never to get into the same
hands, whether legislative or executive." 17

12. L. FISHER, CONSTITUTIONAL CONFLICTS BETWEEN CONGRESS AND THE PRESIDENT 61-
63 (1985).

13. Id. at 66.
14. THE FEDERALIST No. 69, at 465 (A. Hamilton) (J. Cooke ed. 1961).
15. 5 THE WRITINGS OF THOMAS JEFFERSON 123 (P. Ford ed. 1895).
16. 6 THE WRITINGS OF JAMES MADISON 148 (G. Hunt ed. 1906).
17. 1 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, at 139-40 (M. Farrand ed.

1937).
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Bill Barr has pointed, appropriately, to a number of restrictions on the
appropriations power. It can be abused, and has been abused. Congress
cannot use an appropriations bill, as it once tried to do, to prohibit cer-
tain executive officials from receiving their salaries; that was a bill of at-
tainder and was struck down by the Supreme Court."' Congress cannot
use an appropriations bill to create a national church. 19 It cannot use the
funding power to interfere with the President's pardon power,2' nor is it
permissible under the Constitution to diminish the salaries of the Presi-
dent or federal judges.21 There are many restrictions on what Congress
may do. My remarks are aimed particularly at the dangers of a Presi-
dent's wanting to conduct military operations as Commander-in-Chief,
being denied funds, and attempting to carry out operations by going to
sources outside of Congress. This leads us to the Boland Amendment.

You can object to the Boland Amendment, if you like, on policy
grounds. However, I think the Boland Amendment was a legitimate
constitutional constraint on the President. If the executive branch felt it
was not legitimate, not constitutional, then it had several obligations to
maintain accountability. One was to warn Congress that if you pass the
Boland Amendment-I am talking particularly about the October 1984
version, which stayed in effect until October 1986-I will veto it. That is
generally a sufficient threat. Because it is so difficult for Congress to
override a veto, it will often delete a provision that is objectionable to the
President. If Congress took the dare and kept the Boland Amendment
in, then the duty of the President was to veto the bill.

You might say: "Well, he cannot veto the bill because the Amend-
ment is only a small part of a massive continuing resolution." Well, he
can. Reagan vetoed omnibus bills, including appropriations bills, supple-
mental bills, and continuing resolutions. The advantage in such a situa-
tion is clearly with the President. Generally, Congress will be unable to
override a veto of an omnibus bill.

Finally, if the President decides to let the bill become law, he could, in
his signing statement, say, "I am signing this bill into law, but I want to
indicate that part of it, the Boland Amendment, is unconstitutional and
interferes with my executive duties." That was not done either. So no-

18. United States v. Lovett, 328 U.S. 303 (1946).
19. Flast v. Cohen, 392 U.S. 83, 103-04 (1968).
20. Hart v. United States, 118 U.S. 62 (1886); United States v. Klein, 80 U.S. (13 Wall.) 128

(1871).
21. U.S. CONST. art. II, § 1, cl. 7 and art. III, § 1; United States v. Will, 449 U.S. 200 (1980).
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where from the executive branch was there any suggestion of unconstitu-
tionality about the Boland Amendment. There was never a word from
the White House, the Justice Department, the Attorney General or the
Office of Legal Counsel that the Boland Amendment was
unconstitutional.

I think if President Reagan had defied the Boland Amendment by
seeking financial or other assistance from foreign governments or private
individuals, at a minimum this would have put the United States in a
position of ridicule. The President would basically say: "I have some
foreign policy objectives. Congress will not give me the money. I have to
go out with a tin cup and get whatever I can from whatever nation is
willing to chip in." You remember that part of the implementation of
United States foreign policy in Central America depended on a $10 mil-
lion contribution from the Sultan of Brunei.

Last night, Richard Epstein was trying to figure out what might be a
low point in government. Here is my candidate. Congress, in an ill-
advised statute passed in August 1985, gave the State Department au-
thority to solicit humanitarian assistance for the Contras.22 It was on the
basis of that statutory authority that someone using the pseudonym "Mr.
Kenilworth" (actually assistant Secretary of State Elliott Abrams) met in
a park in London to solicit a contribution from Brunei.2" This is the
sorry way we conducted foreign policy. Other than the statutory source
for Brunei, had the President decided to circumvent the restriction in
Boland, I think he would have committed an impeachable offense. He
would have taken a step, the most ominous step of all, in exercising both
the power of the sword and the power of the purse.

The dispute in Iran-Contra leads to the whole question of quid pro
quo, which some people call leveraging: namely, for the executive
branch to tell foreign governments, such as Saudi Arabia, "Please give us
money for the Contras, and you will get your arms sales in return." This
is an open invitation to corruption in foreign and economic assistance.

Congress has attempted to place some restrictions on that practice. I
think what we have seen the last couple of years is a fair amount of

22. Intelligence Authorization Act for Fiscal Year 1986, Pub. L. No. 99-169, § 105(b)(2), 99
Stat. 1002, 1003 (1985).

23. Iran-Contra Affair, H.R. REP. No. 433 and S. REP. No. 216, 100th Cong., 1st Sess. 71,
148-49 (1987); Iran-Contra Investigation, Joint Hearings before the Senate Select Comm. on Secret
Military Assistance to Iran and the Nicaraguan Opposition and the House Select Comm. to Investigate
Covert Arms Transactions with Iran (Vol. 5), 100th Cong., 1st Sess. 48-49 (1987).
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cooperation and a good understanding by President Bush that there is a
legitimate principle at stake. This past year, 1989, language was added to
the Foreign Assistance Appropriations Act to restrict quid pro quos.
The bill was vetoed by President Bush, who had some concerns about
how it would affect the ability of the President and executive officials to
communicate with other nations.

But Bush's veto message said: "I am sensitive to the concerns that
have prompted the adoption of Section 582. "24 After further negotiation,
a compromise was reached. The public law signed November 21, 1989,
the Foreign Operations Appropriations Bill, with an eye toward future
Iran-Contras, provides:

None of the funds appropriated by this Act may be provided to any foreign
government (including any instrumentality or agency thereof), foreign per-
son, or United States person in exchange for that foreign government or
person undertaking any action which is, if carried out by the United States
Government, a United States official or employee, expressly prohibited by a
provision of United States law.25

If Congress prohibits something by law, such as with Boland, there
would be restrictions in the future about efforts to circumvent it.

There is other language in this new section 582, which Bush signed
into law, to respect prerogatives he has in communicating with other na-
tions. This is an effort by President Bush and Congress to identify con-
stitutional principles and design language to reconcile the competing
needs of both branches. In signing the bill, President Bush said he
agreed with the view expressed during the House and Senate debates that
the language in the statute would prohibit quid pro quo transactions,
which he understood to mean "transactions in which U.S. funds are pro-
vided to a foreign nation on the express condition that the foreign nation
provide specific assistance to a third country, which assistance U.S. offi-
cials are expressly prohibited from providing by U.S. law."26

Yesterday, Defense Secretary Cheney talked about the dispute over
covert operations. Congress wanted to be notified within forty-eight
hours of any covert action. I think another constructive compromise was
hammered out between President Bush and Congress. There is a letter
from President Bush, read yesterday by Secretary Cheney, saying that in
"almost all instances" he would notify the Intelligence Committee ahead

24. 25 WEEKLY COMP. PRES. Doc. 1784 (Nov. 19, 1989).
25. 103 Stat. 1251, § 582(a) (1989).
26. 25 WEEKLY COMP. PRES. Doc. 1811 (Nov. 21, 1989).
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of time of any covert operation. The letter goes on to say that in "rare
instances" he would provide notification "within a few days" after the
operation took place. Then he said-which I think is very construc-
tive-that there might be incidents in which he does not notify Congress,
but in such instances he would be operating solely on his consitutional
powers, not on statutory authority.27

Some executive officials had argued that the Intelligence Oversight Act
of 1980 allowed the executive branch not to notify Congress at all,
although the statute required the President to inform the Intelligence
Committee "in a timely fashion" of covert operations.28 Ten months
went by before Congress learned about the shipment of arms to Iran, and
then only after a newspaper in Lebanon revealed the operation. Was ten
months, through a third party, timely fashion? As the letter from Presi-
dent Bush makes clear, such an interpretation of the statute is impermis-
sible. The statute intends prior notice or notice within a few days.
Anything beyond that, the President is operating under his reading of the
Constitution of his prerogative powers.

I will close with what was talked about yesterday-the so-called CICA
(Competition in Contracting Act) case that came up in 1984. President
Reagan signed it and indicated that a provision giving the Comptroller
General certain powers was unconstitutional. 29 You heard details yester-
day that the Justice Department wrote a memo explaining why it was
unconstitutional; Office of Management and Budget (OMB) Director
Stockman told the agencies not to comply with that provision. Yester-
day Ted Olson said that when the case reached the Supreme Court it was
tossed out on procedural grounds. It is true that Congress had, that
year, made a change in CICA, removing some of the objections raised by
the Justice Department. I think it is also true, in addition to mootness,
that the Justice Department was getting a beating in the Third and the
Ninth Circuits. After two district court opinions upholding the statute,
the Third Circuit affirmed.30 Because of the Supreme Court's decision in
Bowsher v. Synar,31 the Third Circuit felt it had an obligation to rehear

27. Letter from President George Bush to Hon. David L. Boren (Oct. 30, 1989).
28. Intelligence Authorization Act, Pub. L. No. 96-450, § 501(b), 94 Stat. 1975, 1982 (1980)

(codified at 50 U.S.C. § 413(b) (1982)).
29. 2 PUB. PAPERS, 1984, at 1053.
30. Ameron, Inc. v. United States Army Corps of Engineers, 787 F.2d 875 (3d Cir. 1986);

Ameron, Inc. v. United States Army Corps of Engineers, 610 F. Supp. 750 (D.N.J. 1985); Ameron,
Inc. v. United States Army Corps of Engineers, 607 F. Supp. 962 (D.N.J. 1985).

31. 478 U.S. 714 (1986).
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the case. It affirmed again.32 The Ninth Circuit later, in a similar case,
came up with even tougher language sustaining the statute, warning the
President that he does not have the power to "item veto" particular pro-
visions he regards as unconstitutional.33

I think that the Justice Department looked at those decisions and one
other ingredient: Morrison v. Olson,34 which repudiated the various
strict, pure separation of powers doctrines from Chadha 35 to Bowsher. I
believe the Justice Department felt it was going to lose overwhelmingly
in the Supreme Court and asked the Court to dismiss the case, which it
did.

One final note. Attorney General Meese said that at times there are
things called "coercive aspects" in relations between Congress and the
President. The picture I have in mind is Macduff, coming back for re-
venge and facing Macbeth with their swords drawn. They exchange a
few words, but this is not the time for conversation. Soon there comes
the phrase: "Lay on, Macduffi" The battle is about to start.

The stage of "Lay on, Macduff" was reached in the CICA case after
the Administration said it was not going to implement part of the statute.
The Justice Department indicated they would not implement it either,
even if the district judge upheld the constitutionality of the statute. Con-
gressman Jack Brooks-a very subtle guy, as you know-resorted to a
"coercive aspect." He was successful in having adopted, as an amend-
ment to the authorization bill of the Justice Department, language that
deleted all funds for the Office of Attorney General.36 At that point, the
Justice Department announced its intention to implement the disputed
section in CICA.

32. Ameron, Inc. v. United States Army Corps of Engineers, 809 F.2d 979 (3d Cir. 1986).
33. Lear Siegler, Inc. v. Lehman, 842 F.2d 1102, 1121-24 (9th Cir. 1988).
34. 487 U.S. 654 (1988).
35. INS v. Chadha, 462 U.S. 919 (1983).
36. H. REP. No. 113, 99th Cong., 1st Sess. 11 (1985).
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GEOFFREY MILLER*

The scenario driving this session is the appropriations measure of the
sort: "No money appropriated by this provision shall be used to log con-
tacts with members of Congress;" a measure which, in other words, pro-
hibits the executive branch from doing something which it firmly believes
it has the constitutional power to do.

In the interest of efficiency, I have boiled my thoughts on the subject
down to three propositions: First, Congress has no more authority to
control the executive branch by means of the appropriations power than
it would have to control the executive branch under other provisions of
the Constitution. Second, aside from matters such as appointments and
impeachments, whatever Congress can do under other provisions of the
Constitution to control the executive branch, it can also do under the
appropriations power. Third, Congress may not use the appropriations
power to circumvent other provisions of the Constitution.

Take the first thesis: Congress has no more authority to control the
executive branch through appropriations than it would under other pro-
visions of the Constitution. The obvious difficulty with this thesis is that
there is an appropriations provision in the Constitution. Congress is
given the authority to appropriate funds, and at least implicitly, the Pres-
ident and the executive branch cannot spend funds in the absence of an
appropriation. What does this mean if not that Congress has some type
of permission to control the executive branch through the appropriations
power that is broader than Congress' authority to control the executive
branch under other provisions of the Constitution?

I suggest that the appropriations clause serves four functions that do
not involve a roving commission to control the executive branch. First,
the framers had to allocate the appropriations authority to someone in
order to avoid the danger of constitutional controversy and breakdown
of relations between the branches of government. One could easily see
that if the power had not been exclusively granted to Congress, it is quite
possible that the President would assert inherent authority to draw on
general revenue from the Treasury in order to carry out the President's
powers under the Constitution or a statute. The framers foresaw this
danger and dealt with it by granting the appropriations power exclusively
to Congress.

* Professor, University of Chicago Law School.
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Second, the appropriations power serves as a mechanism for regular
congressional oversight of the executive branch. Because the executive
cannot spend funds that have not been appropriated, executive branch
officials have to go back to Congress repeatedly to get more money. In
that context, I think it is appropriate for members of Congress to ask,
"What did you do with the money we gave you before?" That is over-
sight. The framers wisely created a mechanism for such oversight in the
appropriations clause.

Third, the appropriations clause gives Congress a power to control-at
least roughly-the level of executive branch enforcement or execution of
the law. Say, for example, Congress prohibits insider trading in the stock
market. In fact, it has done so. Now Congress wants to control, in a
rough sense, how vigorously the prohibition of insider trading is en-
forced. It can do so by appropriating more or less funds to the relevant
agency for the purpose of enforcing the prohibition. It can then effec-
tively set the thermostat that controls the heat, as it were, of executive
prosecutorial zeal.

Fourth, and most important, the appropriations clause is,,I believe, a
tool for fiscal responsibility. How is the appropriations power used to
accomplish fiscal responsibility? The clause requires Congress to review
programs on a regular basis in order to see if they are working, to evalu-
ate whether the level of funding is appropriate, and to compare funding
for one program with that of other programs. It is no accident that the
appropriations clause is in the same sentence of the Constitution as the
statement of accounts clause, which requires regular publication of the
government's fiscal books. Obviously, the latter clause is intended to
produce fiscal responsibility. I think the appropriations clause was also
so intended.

These are four good functions that the appropriations clause fills.
Does the clause also provide Congress with a roving commission to con-
trol the actions of the executive branch? It does not. Such a roving com-
mission would be entirely inconsistent with the scheme of the
Constitution. We should never forget that article I of the Constitution
begins with the statement: "All legislative Powers herein granted shall
be vested in a Congress .... 37 Compare that with article II: "The exec-
utive Power shall be vested in a President... 38 not "all executive pow-

37. U.S. CONsT. art. I, § 1.
38. U.S. CONST. art. II, § 1.
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ers herein granted shall be vested in the President." I think the language
is significant, because it implies that the framers intended Congress to
have only those powers set forth in article I of the Constitution and not
other powers. The obvious reason for so limiting congressional power is
the concern expressed by the framers and the authors of The Federalist
Papers about congressional domination of the government. One way to
control congressional overreaching is to narrowly limit and circumscribe
the powers that Congress can exercise-only those in article I and not
others.

A general appropriations authority to control the executive branch
would circumvent, undermine, indeed vitiate that careful allocation, that
laundry list of powers given to Congress. For this reason, the scheme of
the Constitution does not permit an interpretation in which Congress can
exercise a roving mandate under the appropriations clause.

There is a connection between this view of the appropriations power
and the necessary and proper clause. Why is there a necessary and
proper clause with respect to Congress, and not with respect to the exec-
utive branch? It is because the framers understood that Congress had
only those authorities set forth explicitly in article I. Therefore, the
framers were worried that the Constitution might be too restrictive and
gave a little bit of an out in the necessary and proper clause. Such a
device was not necessary for the executive branch, because the executive
branch has a reservoir of inherent authority to take actions not specifi-
cally mentioned in the Constitution. The necessary and proper clause
should be understood in that way: not as a massive grant of power to
Congress, but as an attempt to prevent the possibility that the powers
specified in article I would be read in an overly restrictive fashion.

I want to turn to the second part of my thesis, which is that Congress
can use the appropriations power to control the executive branch to the
same extent that it can control such actions through other provisions in
the Constitution. All executive action involves the expenditure of time
by some executive official. Time is compensated by salary. Salaries are
paid pursuant to appropriated funds. Thus, as a general proposition, the
appropriations power gives Congress the authority to control the execu-
tive branch-subject to the limitations I discuss elsewhere in this paper.

Finally, consider the third proposition, namely, that Congress may not
use the appropriations power to circumvent other provisions of the Con-
stitution. This is not a controversial position, but it may be worth cate-
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gorizing the substantive limits on the appropriations power somewhat
differently than has been done before. Four points are worth noting.

First, Congress cannot use an appropriations measure to prohibit the
President from doing something that he or she is constitutionally re-
quired to do. For example, in the event that an administrative agency is
found to have engaged in intentional discrimination in hiring on the basis
of race, I believe the President and his or her subordinates would have an
obligation to correct that situation. And if Congress, for some strange
reason, were to pass an appropriations measure denying funds to remedy
the situation, that statute would be unconstitutional. The President
could take corrective action and could freely ignore the unconstitutional
statute.

Second, Congress cannot use the appropriations power to deny the
President the power to do something that the President has the constitu-
tional discretion to do. For example, Congress passes an appropriations
measure: "No funds shall be used for the purpose of pardoning or grant-
ing clemency to any individual in connection with crimes committed in
aid of the Nicaraguan Contras." That is an unconstitutional intrusion on
the pardon power, and the President does not have to follow the
measure.

Third, Congress cannot use the appropriations power to force the exec-
utive branch to do something that it is constitutionally prohibited from
doing. Congress cannot pass a statute appropriating funds for the con-
struction of Presbyterian churches. The President does not have to carry
out that appropriations measure if one is passed.

Finally, Congress cannot use the appropriations power to require the
President to do something the President has the discretion, or an inher-
ent authority, not to do. For example, if Congress passed a statute ap-
propriating money for the purpose of the President signing legislation
establishing federal funding for abortions, I do not think there is anybody
who would say that such a statute would be constitutional.

These examples are pretty uncontroversial, and they illustrate the fact
that the dispute here is not so much over the scope of the appropriations
power, as over the scope of inherent executive authority. Most people
would agree that the appropriations power cannot be used to circumvent
or intrude on the President's inherent authority. The question is, what is
the scope of that inherent authority? A few years ago, I had the privilege

1990]

Washington University Open Scholarship



644 WASHINGTON UNIVERSITY LAW QUARTERLY

of addressing the Federalist Society on the War Powers Resolution.39 I
suggested that the sixty day sunset provision in that statute was unconsti-
tutional because it intruded on the President's inherent authority to com-
mit troops to hostilities in foreign countries short of war. That sunset
provision would be equally unconstitutional if framed as an appropria-
tions measure. But its validity does not have to do with whether it is an
appropriations measure or a substantive measure; it has to do with the
scope of the President's inherent authority.

I conclude by reminding you of Madison's famous statement in Feder-
alist No. 48: "[t]he legislative department is every where extending the
sphere of its activity, and drawing all power to its impetuous vortex."''4

Madison understood that the legislature, while a magnificent and neces-
sary institution, also poses the danger of accumulating too much power.
I would ask, given that understanding of the dangers of legislative
supremacy-an understanding still appropriate today-whether it is re-
ally sensible to think that the appropriations power gives Congress a rov-
ing mandate to control the executive branch in ways that would be
unavailable to Congress under other provisions of the Constitution? I
think not.

KATE STITH*

We have been told that the prevailing interpretation of the appropria-
tions clause41 on Capitol Hill is that "it gives Congress an omnipresent
veto over every conceivable action of the President through the ability to
withhold funding."'42 I do not know who has this view. To recognize
that Congress has exclusive control over the purse-strings of the federal

39. See The President's Powers as Commander-in-Chief versus Congress' War Power and Appro-
priations Power, 43 U. MIAMI L. REv. 17, 31 (1988).

40. THE FEDERALIST No. 48, at 250-51 (J. Madison) (G. Wills ed., 1982).
* © by Kate Stith 1990. Professor of Law, Yale Law School. Slightly revised version of

remarks delivered at the Federalist Society Conference.
41. U.S. CoNsT. art. I, § 9, cl. 7: "No Money shall be drawn from the Treasury but in Conse-

quence of Appropriations made by Law."
42. Sidak, Spending Riders Would Unhorse the Executive, Wall St. J., Nov. 2, 1989, at A18,

col. 3 [hereinafter, Sidak, Spending Riders]. Mr. Sidak's argument that the appropriations clause
and other constitutional provisions do not vest Congress with exclusive control over the fisc is
presented in Sidak, The President's Power of the Purse, 1989 DUKE L.J. 1162 [hereinafter, "Sidak,
President's Power"]; that article is presented as a response to my earlier article, Stith, Congress'Power
of the Purse, 97 YALE L.. 1343 (1988).
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government43 is a far cry from concluding that Congress may attach any
conceivable condition or limitation on federal funding.' I, for one,
agree that when the Constitution confers the President exclusive, enu-
merated authority, Congress may not assume that authority as its own by
the simple expedient of cutting off or conditioning appropriations.45

I have heard little disagreement this morning about the reach of the
Constitution's appropriations clause. Rather, we seem to disagree about
the reach of the necessary and proper clause. Stated another way, we
disagree on the scope of the Presidential power on which the legislature
cannot intrude, by appropriations limitations or any other means.

We also disagree, I think, on the appropriate fora and mechanisms for
determining which Presidential powers are subject to legislative regula-
tion. I submit that the courts play a critical role here.

Finally, we disagree on how important Congress' appropriations
power is. I believe Congress' exercise of its power over the purse is essen-
tial to defining the separation of powers, not because the power of the
purse greatly expands legislative power, but because it is the clearest,
purest assertion of legislative power.

Congress' power to appropriate originates, not in the appropriations

43. See Stith, supra note 42, at 1348-52 (Congress has exclusive constitutional power to authorize
expenditure offederalfunds); H.R. REP. No. 433, S. REP. 216, 100th Cong., 1st Sess. 412 (1987)
("Iran-Contra Report") ("The appropriations clause was intended to give Congress exclusive control
of funds spent by the Government, and... an absolute check on Executive action requiring expendi-
ture of funds."); Fisher, How Tightly Can Congress Draw the Purse Strings?, 83 AM. J. INT'L L. 758,
761-65 (1989). Mr. Sidak apparently is referring to these sources in purporting to characterize the
"prevailing" congressional understanding of the power of the purse. See Sidak, President's Power,
supra note 42, at 1168-69. The understanding that Congress has exclusive control over the purse
strings of the federal government is indeed widely shared. Consider, for example, the statement of
then-Secretary of State George Shultz at the Iran-Contra hearings: "You cannot spend funds that
the Congress doesn't either atithorize you to obtain or appropriate. That is what the Constitution
says, and we have to stick to it." Iran-Contra Report, supra at 412; L. HENKIN, FOREIGN AFFAIRS
AND THE CONSTrTION 96 (1972); Henkin, Foreign Affairs and the Constitution, 66 FOREIGN AFF.
284, 297 (1989) ("The significance of Congress' power of the purse should not be misconceived.
Under the Constitution the president cannot spend a dollar unless Congress has authorized and
appropriated the money.").

44. See Iran-Contra Report, supra note 43, at 406; L. Henkin, supra note 43, at 113 (discussing
unconstitutional conditions on appropriations); Henkin, supra note 43, at 297 ("But where the Presi-
dent has independent constitutional authority to act, Congress, I believe, is constitutionally bound to
implement his actions, notably by appropriating the necessary funds ...."); Fisher, supra note 43, at
762 ("The congressional power of the purse is not unlimited. Congress cannot use appropriations
bills to enact bills of attainder, to restrict the President's pardon power or to establish a national
religion.").

45. See Stith, supra note 42, at 1351 ("Although Congress holds the purse-strings, it may not
exercise this power in a manner inconsistent with the direct commands of the Constitution.").
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clause, but in the necessary and proper clause of article I, section 8. The
concept of "necessary and proper" legislation to carry out "all... Pow-
ers vested by this Constitution in the Government of the United States"
includes the power to spend public funds in ways that do not transgress
the Constitution. The appropriations clause then imposes a limitation on
the executive branch: The President and other offices of the federal gov-
ernment may not spend money without legislative permission.4

If we do not agree that the appropriations clause prohibits unauthor-
ized augmentation of appropriations, then I do not know where our con-
versation can begin. The appropriations requirement would be
superfluous if the executive branch could avoid appropriations limita-
tions by transferring funds among appropriations accounts, by selling
government assets and services, or by independently financing executive
activities with private funds.47

The power to appropriate rests, therefore, exclusively in Congress. But
it is not a plenary power--Congress' exclusive power of appropriation
does not trump the rest of the Constitution.48  For instance, the first
amendment imposes a limitation upon the exercise of all government
powers,49 including Congress' power under the necessary and proper
clause to appropriate public funds. Similarly, the legislative veto violates
separation of powers principles, whether the veto is explicit as in
Chadha 50 or is accomplished indirectly, by conditioning appropria-
tions."' Nor may Congress use funding legislation to deny or direct the

46. Because "no Money" may be withdrawn from the treasury without legislative appropria-
tions, the executive branch cannot spend tax funds or other federal government resources without
advance legislative permission to do so. Elsewhere I derive two principles which delineate the appro-
priation power. First, the Principle of the Public Fisc: All funds belonging to the United States-
received from whatever source, however obtained, and in whatever form-are public monies subject
to public control and accountability. Second, the Principle of Appropriations Control: All expendi-
tures from the public fisc must be made pursuant to constitutional "Appropriations made by law."
See id. at 1356-60.

47. Of course, the idea of independent financing with private funds is attractive in an age of
chronic deficits. I once gave a talk (at Valparaiso Law School, in October 1987) about executive
solicitation of funds which I entitled "Government Spending Without Taxes or Deficits."

48. See, eg., United States v. Lovett, 328 U.S. 303 (1946) (Congress may not use appropriation
power to effect a bill of attainder, in contravention of United States Constitution Art. I, § 9, cl. 3);
United States v. Will, 449 U.S. 200 (1980).

49. See Buckley v. Valeo, 424 U.S. 1 (1976) (per curiam) (Congress may not exercise its legisla-
tive authority in a manner that offends other provisions of the Constitution).

50. INS v. Chadha, 462 U.S. 919 (1983).
51. See, eg., Pub. L. No. 101-136 § 610, 103 Stat. 783, 819 (1989) (appropriation bill providing

that "None of the funds made available pursuant to the provisions of this Act shall be used to
implement, administer, or enforce any regulation which has been disapproved pursuant to a resolu.
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pardon power 52 or any other exclusive constitutional power of the
President."

But what are these areas of exclusive Presidential power? I believe this
is where the disagreement on this panel begins. In several areas where
Congress has sought to affect executive behavior through limitations or
conditions on appropriations, it is claimed that Congress has exceeded its
power of the purse. But the real issue is not the scope or reach of Con-
gress' power of the purse; the real issue is the scope and reach of the
necessary and proper clause.

Among the questions we must face are these: Does the President have
sole constitutional authority to decide what arguments "the United
States" shall make to the Supreme Court?54 Does the President have sole
constitutional authority to determine the process of inter-agency review
preceding promulgation of regulations? 5 Does the President have sole
constitutional authority to decide whether to stop all U.S. aid to a partic-
ular government or insurgency? 6 In my view, in each of these areas the

tion of disapproval duly adopted in accordance with the applicable law of the United States."). This
mischievous provision appears to provide for funding cutoff in the event of a two-house legislative
veto. See Sidak, President's Power, supra note 42, at 1213-14.

52. See U.S. CONST., art. II, § 2, cl. 1.; United States v. Klein, 80 U.S. (13 Wall.) 128, 147-48
(1871).

53. For instance, the President's exclusive power to receive ambassadors, U.S. CONST., art. II,
§3.

54. See Pub. L. No. 98-166, 97 Stat. 1071, 1102 (1983) (provision in appropriations act for,
inter alia, the Department of Justice, proscribing use of funds for "any activity, the purpose of which
is to overturn or alter the per se prohibition on resale price maintenance .. "). The Reagan Admin-
istration narrowly interpreted this provision to proscribe "attempts to seek a reversal of the [judicial]
holdings of a certain line of previously decided cases" and expressed the view that even as thus
narrowly interpreted the provision might be unconstitutional. Statement on Signing H.R. 3222 Into
Law, 19 WEEKLY COMP. PRES. DO<c. 1619 (Nov. 28, 1983).

55. See. eg., Pub. L. No. 101-136, 103 Stat. 783, 792-93 (1989) (providing that "none of the
funds appropriated in this Act for the Office of Management and Budget may be used for the pur-
pose of reviewing any agricultural marketing orders .. " pursuant to Executive Order 12,291
(1981)). The executive order in question provides that OMB shall undertake cost-benefit analysis of
a variety of proposed administrative regulations. Gregory Sidak argues that such legislative interfer-
ence with OMB unconstitutionally limits the President's constitutional authority under the "recom-
mendation clause," U.S. CONST. art. II, § 3. See Sidak, The Recommendation Clause, 77 GEo. L.J.
2079, 2122 (1989). Yet the appropriation rider at issue does not purport to limit the President's
authority to propose legislation, nor even to undertake analysis in anticipation of legislative recom-
mendations. Rather, in providing that agricultural marketing orders should not be subjected to cost-
benefit analysis by OMB, Congress is structuring the manner in which particular agricultural legisla-
tion is implemented.

56. I refer here, of course, to the so-called "Boland" Amendments, in particular, to Pub. L. No.
98-473, § 8066, 98 Stat. 1837, 1935 (1984) ("Boland I"), which prohibited the CIA, the Department
of Defense "or any other agency or entity of the United States involved in intelligence activities"
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Executive has important constitutional powers, but pursuant to constitu-
tional grants of legislative power,57 Congress does too. Most of the dis-
agreements discussed at this conference involve the President's
prerogatives in foreign affairs, not an area of my immediate concern.
Hence, I will leave it to others to pursue these issues.

Let me instead discuss two arguable difficulties with the concept of an
appropriations power that is at once exclusive but not plenary. One diffi-
culty with this understanding of Congress' power of the purse is that it
permits constitutional deadlock. I have asserted that only Congress may
appropriate. But I also recognize that sometimes Congress must appro-
priate (or at least may not attach certain conditions to its
appropriations).

What happens if Congress imposes a spending limitation or condition
that unconstitutionally interferes with an exclusive Presidential power?
This is the separation-of-powers version of the hypothetical immovable
object meeting an irresistible force. What "gives"-Congress' exclusive
power over the purse, or the President's exclusive power in the area of
dispute?

Gregory Sidak has proposed that there is a Presidential power of "ex-
cision" over unconstitutional appropriations provisions.5" This is a fancy
term that appears to mean the President should ignore a spending limita-
tion he finds constitutionally offensive. The idea is that the President
openly and clearly proclaims to Congress and the American people his
intention to ignore or violate the ostensibly unconstitutional statutory
provision: "This spending condition is unconstitutional, and therefore, I
am going to ignore it." Even under this theory, unarticulated or secret

from spending "funds available" in support of the armed Nicaraguan opposition to the Sandinista
regime. The theory of Congress' power of the purse set forth in Stith, supra note 42, only once in the
text (with accompanying footnotes) referred to the Boland Amendment controversy. Id. at 1360-61
and nn. 80, 81, 86, 89. This brief discussion was critical of Boland II for its ambiguity and even left
open the possibility that under some interpretations, Boland II might be unconstitutional, See id. at
1362, n.89. I was thus quite surprised to learn that my article had "repeatedly refer[red]... [to] the
private funding of the Contras," that the Iran-Contra controversy was the "starting point" for my
theory, and (alas) that my theory of Congress' preeminence over the power of the purse might be
"result-oriented." See Sidak, President's Power, supra note 42, at 1223-24.

57. In addition to the powers provided in article I, see also U.S. CoNsT. art. IV, § 3, cl. 2: "The
Congress shall have Power to dispose of and make all needful Rules and Regulations respecting the
Territory or other property belonging to the United States."

58. See Sidak, Spending Riders, supra note 42. This theory is presented at greater length in
Sidak & Smith, Four Faces of the Item Veto: A Reply to Tribe and Kurland, 85 Nw. U.L, REv. 701
(1990).
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excisions could have no pretense of lawfulness.5 9

I can see the short-term advantage of this idea to the Executive. As
Mr. Sidak tells us, the President cannot lose. If the dispute gets to the
courts, the courts may rule against the President-but in that event the
President is in no worse a position than he would have been if he had
originally abided by the spending. And maybe, we are informed, doc-
trines of judicial restraint will lead the courts to avoid deciding the con-
ffict between the two political branches of government.'

There is a great disadvantage to this idea. The President can and
should resist legislative encroachment in areas of exclusive executive au-
thority. But his initial response should not be to create a constitutional
crisis by ignoring or violating statutory law. The President'sfirst weapon
against unconstitutional legislation should be the major legislative
weapon in his constitutional arsenal, his veto.

And when that preferred weapon is just too expensive or too cumber-
some-because, for instance, the offending provisions are buried in omni-
bus spending bills-the President's second response should be recourse to
the courts." If the President believes that a funding provision is uncon-
stitutional, why should he not simply seek declaratory and injunctive re-
lief? There may arise the extraordinary case in which the President
believes that fealty to fundamental constitutional values requires immedi-
ate spending in violation of conditions on appropriations. But even in
these extraordinary cases, the President can and should quickly seek ju-
dicial resolution of the underlying constitutional dispute. What kind of
message would a President be sending to the country by violating the
terms of a statute and simultaneously arguing that no court may review
his actions?

To be sure, the courts have increasingly invoked doctrines of nonjusti-
ciability in refusing to review challenges to Presidential action, including
allegations that the executive branch has failed to abide by funding limi-

59. Cf Iran-Contra Report, supra note 43, at 406 (accusing the Reagan Administration of wait-
ing until years after the President had signed legislation containing the "Boland II" provision to
assert that the provision exceeded Congress' authority and thus could be disregarded).

60. See Sidak, Spending Riders, supra note 42.

61. Cf. Presidential Statement on Signing H.J. Res. 372 Into Law, 21 WEEKLY COMP. PRES.

Doc. 1490-91 (Dec. 12, 1985) (in signing Gramm-Rudman-Hollings balanced budget legislation,
President Reagan noted "serious constitutional questions" raised by, inter alia, its assignment of role
to Comptroller General and expressed his expectation that these "constitutional problems will be
promptly resolved" in court).
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tations.6 2 When members of Congress or others have been able to bring
the President to court, the courts have seldom held that the President
acted extra-constitutionally. Instead, the courts have tended to find im-
plicit legislative delegation or approval or acquiescence in the disputed
Presidential action.63 Especially when the President's disputed actions
involve national security or foreign affairs, there is an understandable
reluctance to hold that the President violated the law.64

The reluctance of the courts to subject some species of executive action
to thorough constitutional review is hardly justification for the President
paying heed only to his own vision of the Constitution, waiting for some-
one to stop him, knowing that probably no one can. Indeed, it is argua-
bly an invitation to the Executive to place more, rather than less, faith in
the courts. Judicial deference to the President in the area of foreign af-
fairs means that the President bears a special responsibility to avoid a
constitutional crisis-a special responsibility not to spend in violation of
a statute, with only his own interpretation of the Constitution as author-
ity. When a purportedly immovable object (an offensive funding condi-
tion) is in the President's path, he should not respond with irresistible
force (acting in violation of the funding statute). Whenever possible, the
President should appeal to the courts to resolve this constitutional
impasse.

Let me acknowledge one other difficulty with the idea of an exclusive,
but limited, appropriations power. If I am right that Congress' power of
the purse is not itself a source of legislative power, then why all the limi-
tations on appropriations? Why, especially in recent years, does Con-
gress so often resort to conditions on appropriations instead of direct
prohibitions or prescriptions as a way of limiting executive action?

The partial answer is that as long as the President does not have line
item veto power, appropriation limitations in massive spending bills, or
even in critical authorization statutes, may be nearly veto-proof.

62. For a comprehensive discussion of Supreme Court and lower court decisions in the area of
foreign affairs that invoke nonjusticiability doctrines (including ripeness, mootness, and standing) in
response to challenges to Presidential authority, see H. KoH, A POWER SHARED: THE NATIONAL
SECURITY CoNsTrrTUION: SHARING POWER AFTER THE IRAN-CONTRA AFFAIR 137-148 (1990).

63. See, e.g., Japan Whaling Ass'n. v. American Cetacean Soc'y, 478 U.S. 221 (1986); Depart-
ment of Navy v. Egan, 484 U.S. 518 (1988); Dames & Moore v. Regan, 453 U.S. 654 (1981); Regan
v. Wald, 468 U.S. 222 (1984).

64. See, eg., Goldwater v. Carter, 444 U.S. 996 (1979) (holding that challenge to Presidential
treaty-making is nonjusticiable); Dames & Moore v. Regan, 453 U.S. 654 (1981) (upholding seizure
of property pursuant to Presidential hostage-release agreement).
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But there is more to it than legislative politics. Money is the essential
oil of government. If you cannot spend money on it, you cannot do it.
Hence, when Congress withholds money, neither the President nor the
courts can readily claim legislative acquiescence, implicit approval, a
lack of preemption, or effective delegation of authority. Congress uses
appropriations limitations because they are red lights. In most instances,
it is hard to say you did not see them or that you thought they were
green.

I readily agree that on occasion appropriation conditions are less than
clear and determinative. The Boland Amendments, I submit, were un-
clear,65 and their ambiguity is at least partly to blame for the ensuing
constitutional crisis.

Unlike the vulnerable "partisans of congressional power"66 to whom
Gregory Sidak has responded, I do not believe that Congress is the only
interpreter of its power of the purse. There are constitutional limits on
appropriations conditions, and the President has an important constitu-
tional role in ensuring that these limits are not transgressed.

But there are not many areas in which the President has exclusive
power under our constitution; if there were-if Congress often had to
defer to the President on how and where to spend money-it would
make little sense to place the power of the purse, as the Constitution
does, in the legislative branch.

Finally, just as Congress is not the sole interpreter of its own powers,
the President is not the sole interpreter of his powers. Nor should he try
to be.

QUESTIONS AND ANSWERS

GREG SIDAK:* I would like to ask a two-part question. I would like
to address the first part to Professor Stith and Dr. Fisher, and the second
part to Professor Miller and Assistant Attorney General Barr.

It has been asserted that no one is claiming that the appropriations
power is an omnipresent legislative veto on the President. I do not agree,
and I quote from the Iran-Contra Report, to which, I might add, Dr.
Fisher made a contribution to drafting: "The appropriations clause was

65. See Stith, supra note 42, at 1361 n.86.
66. See Sidak, Spending Riders, supra note 42.
* Covington & Burling, Washington, D.C., A.B. 1977, A.M., J.D. 1981, Stanford University.
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intended to give Congress exclusive control of funds spent by the Gov-
ernment, and to give the democratically elected representatives of the
people an absolute check on executive action requiring expenditure of
funds."67 Now, I consider that language to be fairly clear-that this is a
very sweeping assertion of power by Congress.

With that premise, let me ask: If we are talking about a sweeping
grant of power to Congress-one, as Dr. Fisher suggests, that could even
lead to the impeachment of the President if it were breached-should we
not be able to find more substantial support in the text of the Constitu-
tion, the debates of the Convention, and the history of the period during
which the Constitution was drafted? In particular, I am troubled by Dr.
Fisher's reliance and emphasis on George Mason's comment about the
purse and sword, because if you look at the sentence immediately preced-
ing that one in the records of the Constitutional Convention, you will
find that Mason was actually warning about usurpations by the Legisla-
ture on the Executive.6" So usurpation in this respect is certainly a two-
way street. I would like, therefore, to ask Professor Stith and Dr. Fisher
to tell us how their interpretation of the appropriations clause can be
grounded in the text, history, and structure of the Constitution, so that it
is a theory based on something more than just contemporary political
thought.

Now for the question that I would like to direct to the other two panel-
ists: If the appropriations clause is not an omnipresent legislative veto on
the President-if it is something more like what Professor Miller has sug-
gested, a duty on the part of Congress to engage in fiscal accountability
and responsibility-then what happens when Congress refuses to appro-
priate money for the execution of an article II duty or the exercise of a
prerogative textually assigned to the President? May the President spend
in the absence of an appropriation, and if so, how much? What is the
limiting principle on the President's ability to spend in the absence of
appropriations?

FISHER: My remarks here and also in my writings are not based
merely on contemporary political thought. They are based on what the

67. SENATE SELECT COMM. ON SECRET MILITARY ASSISTANCE TO IRAN AND THE NICARA-

GUAN OPPOSITION & HOUSE SELECT COMM. TO INVESTIGATE COVERT ARMS TRANSACTIONS

WITH IRAN, REPORT OF THE CONGRESSIONAL COMMITTEES INVESTIGATING THE IRAN-CONTRA

AFFAIR, H.R. REP. No. 433, S. REP. No. 216, 100th Cong., Ist Sess. 412 (1987).
68. J. MADISON, NOTES OF DEBATES IN THE FEDERAL CONVENTION OF 1787, at 81 (1840)

(1966 ed.). See also Sidak, The President's Power of the Purse, 1989 DUKE L.J. 1162, 1168-70.
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framers said at the time, and what the framers understood about the his-
tory before them. I wrote a book in 1975 called Presidential Spending
Power. It has been an interest of mine for a long time. I had never heard
at any time the claim that was made in Iran-Contra, namely, that if Con-
gress cuts off funds, no sweat; we can go off to foreign governments and
private citizens and get whatever we want to accomplish Presidential
objectives. I have never even heard of such a theory before, because it is
a contemporary view, I think, an appalling view, one that would have
shocked the framers. And I think they were very firm at the time of
Madison that you could not allow the Commander-in-Chief both to di-
rect the armed forces and fund them. That was totally obvious. It was
very, very clear.

As for George Mason's warning that Congress might usurp executive
power, that is true, and it was a concern of many framers. But there is
nothing incompatible between Mason's warning and his insistence that
the purse and the sword be kept separate.

STITH: Let me assure you that if my theory were based on contempo-
rary political thought, or indeed on my own predilections in the recent
areas of dispute, it would not have recognized Congress' exclusive power
of the purse. As I make very clear in the Yale Law Journal article, Con-
gress has hardly exercised that power with care and foresight. Yet, it is
abundantly clear that the history, structure, and wording of the Constitu-
tion place the power of the purse in the legislative branch alone.

Hence I found the second part of Mr. Sidak's question more interest-
ing: what does the President do when Congress fails to appropriate
where it constitutionally must? What I have suggested today is that he
should either veto or seek resolution in the courts. Except in some dire
circumstance I cannot now foresee, he should not, as you propose, spend
without appropriations and then argue that the courts should not review
his action.

MILLER: I think, in answer to your question, you do have to go ahead
and spend. The money is there if you take it. The President is constitu-
tionally obligated to take it. I want to briefly express concern that the
President not go too quickly to the courts because that would intrude the
courts into the process of compromise and conciliation between Congress
and the executive branch. The courts are necessary, but I think they are
best reserved for situations when there is truly a constitutional break-
down between the two political branches of government.
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BARR: I think there are two parts to the question. The real hard part
is, what gives Congress the power to subdivide and selectively fund the
spectrum of the President's constitutional powers, whatever they may be?
We can argue all day about what is the President's constitutional power.
But, once defined, what gives Congress the right to classify it, and then to
restrict funds to specific classifications? Where does the power come
from to say, "You can only spend this one million dollars on foreign
relations, and cannot spend it on intelligence collection and on prosecut-
ing criminals?" That is the real difficult question about the appropria-
tions clause. The obvious restrictions and conditions are pretty easy to
detect. But what gives Congress the power to put that kind of restriction
on funds when you are talking about the President's constitutional
powers.

Now the necessary and proper clause has been referred to, but I would
suggest another reading of that clause: The clause empowers Congress to
carry into execution the President's powers. Congress can create the De-
partment of State because that carries the President's power into execu-
tion. But what is the source of the power to allocate only a set amount of
money to the State Department and to restrict the money for that activ-
ity alone, prohibiting the President from using it to carry out some other
constitutional power, say prosecuting criminals? That kind of restriction
is not "necessary and proper" for carrying into execution the powers of
the President of the United States. If that power is not under the neces-
sary and proper clause, then Congress has to find some other source of
power to impose such restrictions.

So there may be an argument that if the President finds no appropri-
ated funds within a given category to conduct activity, but there is a lot
of money sitting somewhere else in another category-and both catego-
ries are within his constitutional purview-he may be able to use those
funds. There is an argument along those lines. The other part of the
question really goes to the point made in Kate Stith's article. The argu-
ment is made that the appropriations clause really says, "Look, not only
do we give you the money, and therefore, we can attach strings to it, i.e.,
the power to specify each object, in however great detail we want and
restrict you to those categories, but you cannot get money anywhere
else." It may be that the President cannot get money anywhere else. But
the case has not been made for that here. That is not what the appropria-
tions clause says.

The pivotal factor in the Constitution is that it gave to Congress the
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power to tax-to coercively take money from the people. The appropria-
tions clause makes sure the money taken from the people is going to be
controlled by the conjunction of legislative and executive power that is
involved in passing the law. But the appropriations clause does not say
that the President cannot use other sources of funds. The President is
not the King, and Congress is not the Parliament under the new order.

A case could be made that the President cannot go out and get money
from other sources, but in my mind, it does not rest upon the appropria-
tions clause. It seems to me someone might argue that the President
cannot hold property except as property of the United States. And there-
fore, under Congress' power to control the disposition of property, it can
require the President to put it into the Treasury, thus putting it under
Congress' control. To me, that would be a better argument than trying
to extract from the Constitution some general principle that only appro-
priated money can be spent.

AHKIL AMAR:* My question is mainly for Professor Barr. It is in-
deed a perplexing set of issues that the panel has brought to our atten-
tion, and I am not sure that I got to the bottom of them. But I am
struck, nevertheless, with the unanimity of the panel on the basic irrele-
vance of this topic to the issue before us: that whatever limitations there
are on the spending power they really flow from other parts of the Con-
stitution; that the appropriations clause is somewhat formal. It simply
cross-references us to other parts of the Constitution. The necessary and
proper clause also cross-references us to other parts of article I, section 8.

An analogy to the tenth amendment comes to mind. It specifies that
there are certain things the federal government may not do, but to define
those limitations, we must look beyond the tenth amendment to article I,
section 8 and other provisions of the Constitution.

Given that unanimity goes to what Congress cannot do directly, it is
extremely problematic for Congress to do something indirectly by the
appropriations power. It seems to me, that the example about lump sum
versus more itemized appropriations is a little problematic. I am not sure
that conclusion follows from the premises on which everyone seems to
agree. What your hypothetical assumes is that Congress is doing some-
thing that is independently unconstitutional because it violates individual
rights.

Let us take the establishment clause. Congress can violate the estab-

* Professor, Yale Law School.
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lishment clause through itemized funding that denies appropriations to
Catholic hospitals. But the same thing could happen systematically if
there was a lump sum fund, and the President refused to allocate the fair
share of money to Catholic hospitals. So I do not think that the lump
sum versus itemized issue really follows, in any way, from the premise
that elsewhere in the Constitution the limits are to be found.

Let us now move away from individual rights, which perhaps symmet-
rically constrain the President and the Legislature to separation of pow-
ers limitations, both articles II and III, to limitations on what Congress
might be able to do. We mentioned original jurisdiction. It is not as
clear as, perhaps, you think that Congress has the direct power to limit
original jurisdiction over controversies in which states shall be a party.
Let us talk about foreign affairs. If we are going to mark carefully the
appropriations clause, if we are going to say that there is no congres-
sional oversight, it is not clear that there is a foreign affairs power as such
in article II. There is power to receive ambassadors, but that is capable
of different readings. It could have a purely ministerial reading.

Finally, let us take the third hypothetical you offered about Congress
using the appropriations power to enforce laws. If there is a problem
about repealing a law, is it not because there are certain kinds of laws,
perhaps, that Congress cannot repeal because they are afraid of vested
rights?

BARR: In a way, the question goes to the last answer I gave. Again,
the central problem in thinking about the appropriations clause is this:
Where does Congress get the power to subdivide activity and restrict
funds when the President is acting under constitutional powers? We
could argue all day about what is, or is not, within the President's consti-
tutional power. And that is why I tried to use examples in which most
people would say the President's power is clear-to negotiate treaties or
to pardon-because otherwise we would cloud up the issue. And a lot of
your question had to do with arguing what is or is not Presidential
power.

The reason Congress frequently tries to control the execution of the
law, rather than the content or rule of law, is because it is attempting to
avoid responsibility. One of the reasons we have separation of powers is
to prevent that.

MEESE: I think you will agree that the panelists have demonstrated
that we have indeed an issue in which the tensions that were referred to
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earlier today continue. I think we have had an excellent presentation of
the parameters of the debate, and the various points of view regarding
these particular clauses.
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