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THE FEDERAL SENTENCING GUIDELINES FOR
CORPORATIONS: THEIR DEVELOPMENT,
THEORETICAL UNDERPINNINGS, AND SOME
THOUGHTS ABOUT THEIR FUTURE

ILENE H. NAGEL*
WINTHROP M. SWENSON

I. INTRODUCTION

Historically, the executive, legislative, and judicial branches have
shared responsibility for setting sentences for offenders convicted of fed-
eral crimes.! The executive branch traditionally influences sentencing
primarily through its authority to initiate prosecution, select appropriate
charges, and enter into plea agreements.? Congress influences sentencing
by defining criminal conduct and by establishing the range of possible
penalties for violations of criminal law.® The judiciary influences sen-
tencing by selecting sentences for convicted offenders from within the
congressionally prescribed statutory ranges.* Over the years, the relative
degree of sentencing authority exercised by each of the three branches
has varied, due in part to changes in the prevailing goals and purposes of
sentencing.’

In 1984, in the most dramatic criminal justice reform of this century,

* TIlene H. Nagel is 2 member of the United States Sentencing Commission and Professor of
Law at the Indiana University (Bloomington) School of Law. Winthrop M. Swenson is Deputy
General Counsel and Legislative Counsel of the United States Sentencing Commission. The views
expressed here are those of the individual authors and are not meant to represent the views of the
United States Sentencing Commission. Special thanks are extended to Barry L. Johnson and Karen
E. Kelly for their research assistance.

1. See Mistretta v. United States, 488 U.S. 361, 364 (1989) (federal sentencing “never has been
thought to be assigned by the Constitution to the exclusive jurisdiction of any one of the three
Branches of government”). See also Ilene H. Nagel, Structuring Sentencing Discretion: The New
Federal Sentencing Guidelines, 80 J. CRIM. L. & CRIMINOLOGY 883, 892-95 (1990) (discussing dele-
gation of legislative sentencing authority to the judiciary between 1880 and the 1960s).

2. See, e.g., Wayte v. United States, 470 U.S. 598, 607 (1985) (prosecutor has broad authority
to determine whether to prosecute, and what charges to file); Bordenkircher v. Hayes, 434 U.S. 357,
364-65 (1978) (prosecutor has wide discretion in plea bargaining). -

3. See United States v. Wiltberger, 18 U.S. (5 Wheat.) 76 (1820) (Congress has power to fix
sentences for federal crimes).

4, See Ex parte United States, 242 U.S. 27, 41-42 (1916) (scope of judicial sentencing discre-
tion subject to congressional control).

5. See Nagel, supra note 1, at 894, 899 (describing legislative delegation of sentencing author-
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Congress enacted the Sentencing Reform Act (the “Act”).® Congress
passed the Act with the primary purposes of decreasing unwarranted
sentencing disparity, increasing sentencing uniformity and certainty, and
for some select offenses, increasing sentence severity in order to more
effectively deter and more justly punish convicted offenders.” While
most sentencing scholars and practitioners believe that individual offend-
ers were the primary targets of sentencing reform, neither the statute nor
the legislative history provides support for the theory that Congress in-
tended to exempt organizational offenders. Accordingly, the full panoply
of reforms enacted by Congress now applies to corporate as well as to
individual offenders.® _

While full explication of the terms of the Sentencing Reform Act can
be found elsewhere,’ a brief description of some key features of the Act
and of the federal Sentencing Guidelines for organizations (the “Sentenc-
ing Guidelines” or the “Guidelines”) may aid in understanding how and
why the United States Sentencing Commission (the “Commission”) un-
dertook the task of promulgating sentencing guidelines for organizations
convicted of federal crimes.

The Sentencing Reform Act and the Federal Sentencing Guidelines

The Sentencing Reform Act created a new, full-time, bipartisan, in-
dependent agency in the judicial branch—the United States Sentencing

ity to the judiciary, based on prevailing rehabilitative model of sentencing, and subsequent restriction
of that authority when rehabilitative model fell into disfavor).

6. Sentencing Reform Act of 1984, Pub. L. No. 98-473, 98 Stat. 1987 (1984) (codified at 28
U.S.C. §§ 991-998 (1988); 18 U.S.C. §§ 3551-3673 (1988)).

7. See Nagel, supra note 1, at 899. See also Stephen Breyer, The Federal Sentencing Guide-
lines and the Key Compromises Upon Which They Rest, 17 HOFSTRA L. REV. 1, 4-5 (1988); S. REP.
No. 225, 98th Cong., 1st Sess. (1983), reprinted in 1984 U.S.C.C.A.N. 3182 [hereinafter S. REP. No.
225].

8. See UNITED STATES SENTENCING COMMISSION, GUIDELINES MANUAL, ch. 8 (1992) (Sen-
tencing of Organizations) [hereinafter U.S.S.G.].

9. For descriptions of the purposes and terms of the Sentencing Reform Act and the Guide-
lines, see, e.g., Breyer, supra note 7, at 6-31; Charles J. Ogletree Jr., The Death of Discretion? Reflec-
tions on the Federal Sentencing Guidelines, 101 HARv. L. REv. 1938, 1944-51 (1988); Nagel, supra
note 1, at 899-906, 913-39.

The proposals and provisions of the Sentencing Reform Act also are explored in the Supreme
Court’s opinion in United States v. Mistretta, 488 U.S. 361 (1989), and in the briefs submitted in
Mistretta. See Brief for the United States Sentencing Commission as Amicus Curiae at 4-15, United
States v. Mistretta, 488 U.S. 361 (Nos. 87-1904, 87-7028); Brief for Joseph F. DiGenova et al. as
Amicus Curiae at 16-21, United States v. Mistretta, 488 U.S. 361 (Nos. 87-1904, 87-7028). See
generally S. REP. No. 225, supra note 7.
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Commission—and assigned it the responsibility for developing and im-
plementing a consistent, just and rational sentencing policy.!® The Act
requires the Commission to promulgate guidelines and policy statements
for federal district court judges to use in determining the type and dura-
tion of sentences to be imposed on offenders convicted of federal
crimes.!! The statute provides that these sentences must be responsive to
the goals of just punishment for the offense, deterrence, incapacitation
and rehabilitation.'> This commitment to multiple goals represents a
substantial shift in sentencing policy away from the overwhelming em-
phasis on rehabilitation which governed federal sentencing in the decades
preceding 1984.1* Moreover, by stressing the importance of the just pun-
ishment and deterrence rationales of sentencing, the statute also
prompted a shift in the focus of sentencing by requiring greater attention
to the characteristics of the offense, and less attention to the offender’s
personal characteristics.!*

The Sentencing Reform Act clearly reflects Congress’ decision to take
back from individual judges much of the sentencing discretion it previ-
ously had delegated to them, and to vest that discretion instead in the
Commission, a single administrative body. Congress created the Com-
mission specifically to devote its full attention to developing a uniform
sentencing policy, based on research and reflection, and to implement
that policy through a system of guidelines and policy statements.!>

Appointed in 1985, the United States Sentencing Commission, consis-
tent with its statutory mandate, submitted its first set of proposed guide-

10. See 28 U.S.C. §§ 991, 994, 995.

11. See 28 U.S.C. § 994.

12. See 18 U.S.C. § 3553(a)(2) (requiring judges to consider the four basic purposes of sentenc-
ing before imposing a particular sentence).

13. See S. REp. No. 225, supra note 7, at 38-40, 50 (rejecting the “outmoded” model of “coer-
cive rehabilitation” in favor of congressional recognition of just punishment, deterrence and incapac-
itation, as well as rehabilitation).

14. See Ellsworth A. Van Graafeiland, Some Thoughts on the Sentencing Reform Act of 1984,
31 ViLL. L. REV. 1291, 1293 (1986). This shift away from emphasis on offender characteristics was,
in part, the natural consequence of rejection of the rehabilitative model of incarceration and its focus
on the personal background and characteristics of the offender. It was also a result of Congress’
explicit instructions that the Commission draft guidelines “entirely neutral as to the race, sex, na-
tional origin, creed, and socioeconomic status of offenders,” and that the Commission’s guidelines
“reflect the general inappropriateness of considering the education, vocational skills, employment
record, family ties and responsibilities, and community ties of the defendant.” 28 U.S.C. § 994(d)-
©.

15. See generally 28 U.S.C. §§ 994, 995.
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lines for individual offenders to Congress in May 1987.1¢ The guidelines
for individual offenders became effective in November 1987.!7 These
guidelines are binding on sentencing courts, absent a finding that there
are aggravating or mitigating circumstances warranting a decision to de-
part from the prescribed guidelines and to impose a different sentence.!®
Such departures are subject to appeal.’®

Once the initial package of sanctions for individual offenders became
law, the Commission turned its attention to the question of sentencing
policy for corporate and other organizational offenders. This Article
traces the substantive terms of the dialogue and debate that led the Com-
mission in 1991 to promulgate guidelines for the sentencing of organiza-
tions convicted of federal offenses. As with the guidelines for the
sentencing of individual offenders, Congress passed no bill rejecting the
Commission’s proposed package of organizational sanctions; thus, these
guidelines automatically became law six months later in November
1991.2° To date, courts have sentenced very few organizational offenders
under the corporate Sentencing Guidelines because they generally apply
only to prospective criminal conduct,?! and criminal cases against orga-

16. UNITED STATES SENTENCING COMMISSION, SENTENCING GUIDELINES AND POLICY
STATEMENTS (Apr. 13, 1987). These guidelines also included one broad provision governing the
sentencing of organizations convicted of antitrust offenses, see id. § 2R1.1, that has since been super-
seded by the corporate guidelines promulgated in 1991. See U.S.S.G., supra note 8, ch. 8.

17. See Breyer, supra note 7, at 1 n.2 (noting that the Sentencing Reform Act “provided that
the proposed Guidelines would take effect six months after they were submitted, unless Congress
modified or disapproved the Guidelines”).

18. See 18 U.S.C. § 3553(b) (providing that a sentencing court shall impose a sentence within
the range specified by the guidelines “unless the court finds that there exists an aggravating or miti-
gating circumstance . . . not adequately taken into consideration by the Sentencing Commission in
formulating the guidelines that should result in a sentence different from that described” by the
guidelines).

19. See 18 U.S.C. § 3742 (providing that either the defendant or the government may appeal a
sentence that is outside the guidelines range, imposed as a result of an incorrect application of the
guidelines, or imposed in violation of law).

20. See 56 Fed. Reg. 22,762 (1991).

21. While Congress did not appear to anticipate this result, see 18 U.S.C. § 3553(a)(4), (5)
(providing that a sentencing court consider policies and guidelines “in effect on the date the defend-
ant is sentenced”), the courts of appeals have held uniformly that the guidelines in effect at the time
of sentencing may not be used if they punish more severely than those in effect at the time of the
offense. See, e.g., United States v. Young, 932 F.2d 1035 (2d Cir. 1991); United States v. Kopp, 951
F.2d 521 (3d Cir. 1991); United States v. Morrow, 925 F.2d 779 (4th Cir. 1991); United States v.
Nagi, 947 F.2d 211 (6th Cir. 1991), cert. denied, 112 S. Ct. 2309 (1992); United States v. Sweeten,
933 F.2d 765 (9th Cir. 1991); United States v. Smith, 930 F.2d 1450 (10th Cir.), cert. denied, 112 S,
Ct. 225 (1991); United States v. Lam Kwong-Wah, 924 F.2d 298 (D.C. Cir. 1991); United States v.
Harotunian, 920 F.2d 1040 (1st Cir. 1990); United States v. Suarez, 911 F.2d 1016 (5th Cir. 1990);
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nizations typically take years to ripen.?> Nevertheless, the mere publica-
tion of these new rules appears to have spurred some sweeping changes in
the corporate world.

There is increasing evidence in recent months that many American
businesses are revisiting—or considering seriously for the first time—
their in-house policies toward employee noncompliance with the law and
related misconduct.?®> According to one distinguished federal prosecutor,
“[flor the first time, corporations have been conscripted into the fight
against crimes.”?* If this assertion is true, the question one may ask is
how did private companies come to be “drafted” into a war against cor-
porate crime? Although other forces are surely at work,?® the new cor-
porate?® Sentencing Guidelines promulgated by the United States

United States v. Swanger, 919 F.2d 94 (8th Cir. 1990) (per curiam); United States v. Worthy, 915
F.2d 1514 (11th Cir. 1990). In light of the concerns raised by these decisions, practitioners appear to
be taking the approach that the organizational guidelines should be applied only to conduct occur-
ring on or after the November 1, 1991 effective date.

22. See Mark A. Cohen, Corporate Crime and Punishment: An Update on Sentencing Practice
in the Federal Courts, 1988-1990, 71 B.U. L. REv. 247 (1991).

23. See generally Margaret Cronin Fisk, Helping Corporations Comply with Rules is New Legal
Business, NAT’L L.J., Dec. 14, 1992, at S4; Barbara Franklin, Get Ready for Guidelines: Clients are
Urged to Take Compliance Seriously, N.Y. L.J., Oct. 17, 1991, at 5; David S. Machlowitz, Making a
Compliance Program Work: A Practical Guide, AM. Law., Mar. 1992, at 16 (special supplement
highlighting preventive law for corporate counsel to comply with the organizational sentencing
guidelines); Barnaby J. Feder, Helping Corporate America Hew to the Straight and Narrow, N.Y.
TIMEs, Nov. 3, 1991, at F5 (companies fighting the high cost of misconduct with ethics programs).

In December 1990, the Ethics Resource Center and the Behavior Research Center published a
survey of corporate compliance policies. The detailed survey leads to the conclusion that substantial
numbers of American corporations had, at best, marginal compliance policies. See ETHiCS RE-
SEARCH CENTER & BEHAVIOR RESEARCH CENTER, ETHICS POLICIES AND PROGRAMS IN AMERI-
CAN BUSINESs (1990).

24, Otto G. Obermaier, Drafting Companies to Fight Crime, N.Y. TIMES, May 24, 1992, at
Fil.

25. For example, contractors in the defense industry have voluntarily agreed to principles re-
quiring self-policing with regard to potential violations of the law. The agreement, known as the
Defense Industry Initiative on Business Ethics and Conduct (“DII”") was described in DEFENSE
INDUSTRY INITIATIVE ON BUSINESS ETHICS AND CONDUCT, 1991 ANNUAL REPORT TO THE PUB-
LIC AND THE DEFENSE INDUSTRY (Feb. 1992) [hereinafter 1991 ANNUAL REPORT]. The Depart-
ment of Defense Inspector General Voluntary Disclosure Program supplements the DII by
providing incentives, in the form of a reduced risk of prosecution and other sanctions, to companies
to voluntary disclose violations. See id. at A-35 to A-38. The Environmental Protection Agency
recently adopted criteria closely tracking the Sentencing Guidelines’ definition of “an effective pro-
gram to prevent and detect violations of law” as the criteria it will use in determining whether a
company debarred from federal contracting for an environmental violation wiill be permitted to re-
new contracting. See 56 Fed. Reg. 64,785, 64,787 (1991).

26. Strictly construed, the Guidelines apply to all convicted “organizations,” see U.S.S.G.,
supra note 8, § 8A1.1, although almost all federal organizational defendants are for-profit corpora-
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Sentencing Commission in 199127 may have constituted the chief impetus
for this development because they create specific and substantial incen-
tives for organizations to take preventive measures to reduce the likeli-
hood that their employees will commit crimes. They also create
incentives for corporations to take measures that should increase the like-
lihood that employees who do commit crimes will be held accountable
for their misconduct.

The centerpiece of the Sentencing Guidelines structure is the fine
range, from which a sentencing court selects the precise fine to impose on
a convicted organization. The Commission designed the guideline provi-
sions that established the fine range to meld the two philosophical ap-
proaches to sentencing emphasized in the enabling legislation: just
punishment for the offense, and deterrence. By varying the fine based on
whether, and to what extent, a company has acted “responsibly” with
respect to an offense, the Guidelines embody a “just punishment for the
offense” philosophy.?® Consistent with this paradigm,?® the Guidelines
provide for substantial fines when a convicted organization has en-
couraged, or has been indifferent to, violations of the law by its employ-
ees, but impose significantly lower fines when a corporation has clearly
demonstrated in specified ways its antipathy toward lawbreaking. At the
same time, the guideline structure embodies principles derived from the
deterrence paradigm.®® The specified ways in which a convicted organi-
zation may demonstrate its intolerance of criminal conduct, thus enti-

tions. See UNITED STATES SENTENCING COMMISSION, SUPPLEMENTARY REPORT ON SENTENC-
ING GUIDELINES FOR ORGANIZATIONS (Aug. 30, 1991) [hereinafter SUPPLEMENTARY REPORT].
While this Article will generally refer to the new organizational guidelines as “corporate” Sentencing
Guidelines for this reason, the Guidelines govern the sentencing of all federal organizational
defendants.

27. See U.S.S.G., supra note 8, ch. 8.

28. 18 U.S.C. § 3553(2)(2)(A); S. REP. No. 225, supra note 7, at 75-76.

29. For discussions of the theory of just punishment, see Steven Walt & William Laufer, Corpo-
rate Criminal Liability and the Comparative Mix of Sanctions, in WRITE COLLAR CRIME RECON-
SIDERED 309 (Kip Schlegel & David Weisburd eds., 1992); Kip SCHLEGEL, JUST DESERTS FOR
CORPORATE CRIMINALS (1990); John Braithwaite, Challenging Just Deserts: Punishing White-Col-
lar Criminals, 73 J. CRIM. L. & CRIMINOLOGY 723 (1982); Andrew von Hirsch, Desert and White-
Collar Criminality: A Response to Dr. Braithwaite, 13 J. CRIM. L. & CRIMINOLOGY 1164 (1982);
ANDREW VON HIRsCH, DOING JUSTICE: THE CHOICE OF PUNISHMENTS (1976).

30. 18 U.S.C. § 3553(a)(2)(B); S. REP. No. 225, supra note 7, at 76. For general discussions of
the theory of deterrence, see Jefirey S. Parker, Criminal Sentencing Policy for Organizations: The
Unifying Approach of Optimal Penalties, 26 AM. CRIM. L. REV. 513, 554-61 (1989); Richard A.
Posner, An Economic Theory of the Criminal Law, 85 CoLuM. L. REv. 1193 (1985); Brent Fisse,
Reconstructing Corporate Criminal Law: Deterrence, Retribution, Fault, and Sanctions, 56 S. CAL.
L. REv. 1141 (1983); Richard Posner, Optimal Sentences for White-Collar Criminals, 17 AM. CRIM.

https://openscholarship.wustl.edu/law_lawreview/vol71/iss2/2



1993] THE GUIDELINES: PAST, PRESENT, AND FUTURE 211

tling it to a more lenient sentence, are actions that, at least
theoretically,® should discourage employees from committing offenses.

The process by which the Commission reached consensus on what
should be the philosophical underpinnings of the organizational guide-
lines and how to draft guidelines to serve these principles was compli-
cated and protracted. This Article traces the Sentencing Commission’s
path in completing that task? and considers what work lies ahead. The
Article addresses four specific questions: (1) Given that the Commis-
sion’s primary mandate is to facilitate greater certainty, uniformity, effec-
tiveness and rationality in the sentencing of individuals, why did the
Commission tackle the area of corporate sentencing at all? (2) How did
the Commission arrive at the philosophical bases that underlie the fine
provisions of the corporate sentencing guidelines? (3) How did the prin-
ciples of deterrence and just punishment for the offense shape the Com-
mission’s decisionmaking with respect to the key structural issues
involved in creating the corporate fine guidelines, and what other factors
played a role in the construction of these guidelines? and (4) Are the
corporate Sentencing Guidelines cast in stone, or can organizations and
attorneys expect changes in the future?

II. QUESTION ONE: WHY DID THE COMMISSION VENTURE INTO
THE THORNY AREA OF CORPORATE SENTENCING?

As early as 1986, one year after the appointment of the first members
to the Commission and one year before the promulgation of the first®?

L. REV. 409 (1980); FRANKLIN E. ZIMRING & GORDON J. HAWKINS, DETERRENCE: THE LEGAL
THREAT IN CRIME CONTROL (1973).

31. The Sentencing Guidelines for organizations are unprecedented for many reasons. Not
only do they embody the first comprehensive system of sentencing laws for corporations, but they
also codify an incentive-based approach to corporate sanctions that has never been utilized before, at
least not in this detailed and comprehensive a form. Cf U.S. DEP’T OF DEFENSE INSPECTOR GEN-
ERAL VOLUNTARY DISCLOSURE PROGRAM (DODIG), see 1991 ANNUAL REPORT, supra note 25,
at A-35 to A-36 (containing similar self-policing incentives as those in the Guidelines, but the Guide-
lines are more far-reaching in conduct considered, and are more definite in the penalties prescribed).

Because the Guidelines are relatively new, time and experience may eventually demonstrate ways
they can become more effective. Thus, one can expect the Guidelines to evolve.

32. Seven voting members comprise the Sentencing Commission. See 28 U.S.C. § 991(a). Be-
cause it is a collegial decisionmaking body, whose members have personal perspectives that will not
necessarily be fully expressed through formal votes or the discourse of public meetings, definitive
characterizations of its decisions are impossible. This Article will therefore offer interpretations of
the more important decisions the Commission made regarding the Sentencing Guidelines for
organizations.

33. The Sentencing Commission’s enabling statute contemplates that “[tJhe Commission peri-
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iteration of individual sentencing guidelines, the Commission held its
first public hearing on the topic of sentences for organizations convicted
of federal crimes.?* The Commission, due to time constraints and the
complexity of the objectives at issue, deferred promulgation of any orga-
nizational sentencing rules until after the guidelines for individuals had
been implemented.>> A fundamental question that arose at the outset of
the Commission’s work on organizational sanctions continued to perme-
ate its deliberative process: should the Commission involve itself in the
area of corporate sentencing?

The Commission understood Congress’ principal concern in establish-
ing the Commission: unfettered judicial sentencing discretion fostered
unwarranted disparity and discrimination, and other unsatisfactory re-
sults®® in the sentencing of individuals. Congress focused primarily upon
the sentencing of individuals when it enacted the Sentencing Reform
Act.®” The Act’s lengthy legislative history contained, for example, only
a handful of explicit references to organizational sentencing. While the
presence of these references made clear that Congress did not intend for
organizational offenders to be exempt from this scheme for sentencing
reform, none of these references irrefutably demonstrated that Congress
expected the Commission to promulgate mandatory guidelines for corpo-
rate offenses.3® With prominent representatives of the business commu-

odically shall review and revise, in consideration of comments and data coming to its attention, the
guidelines.” 28 U.S.C. § 994(0). Congress may amend the guidelines once a year between the date
that a new session of Congress commences (generally, early January) and May 1. 28 U.S.C.
§ 994(p). Congress then has 180 days to review the guideline amendments, which will become effec-
tive automatically, unless Congress enacts legislation to the contrary. Id. The first set of guidelines
took effect on November 1, 1987. Because of the demanding goals of the Sentencing Reform Act, see
generally 28 U.S.C. §§ 991(b), 994; S. REP. No. 225, supra note 7, at 161-84, the complexity of
crafting guidelines that fully achieve these goals, and changing statutory penalties enacted by Con-
gress, the Commission has already made nearly 500 refinements to the guidelines. See U.S.S.G.,
supra note 8, app. C (amendments to GUIDELINES MANUAL).

34. See SUPPLEMENTARY REPORT, supra note 26, at 3.

35. Id. at 1.

36. The unduly lenient sentences for some offenses in the existing sentencing practice concerned
Congress. Thus, the enabling statute required the Commission to “insure that the guidelines reflect
the fact that, in many cases, current sentences do not accurately reflect the seriousness of the of-
fense.” 28 U.S.C. § 994(m).

37. See S. REp. No. 225, supra note 7.

38. See id. at 66-67, 97, 166. Indeed, in its most direct discussion of how the Commission
might treat organizational offenses, the Senate Report stated:

Another area in which the Sentencing Commission might wish to issue general policy state-

ments concerns the imposition of sentence upon organizations convicted of criminal of-

fenses . . . . Given the breadth of discretion thus available to the court in the context of
sentencing an organizational defendant, the Committee believes that it would be appropri-
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1993] THE GUIDELINES: PAST, PRESENT, AND FUTURE 213

nity urging the Commission to refrain from entering this highly complex
area® and alleging that no statutory requirement for the Commission to
promulgate corporate guidelines existed, why, then, did the Commission
venture ahead?

A. Statutory Guidance

Although the Commission never formally determined that its enabling
statute required the promulgation of organizational sentencing guide-
lines, certain individual Commissioners clearly held this view. To sup-
port his belief that organizational guidelines were statutorily mandated,
one Commissioner cited Congress’ pronouncement in the enabling legis-
lation that an organization must be sentenced to a term of probation or a
fine;** he cited as well a seemingly straightforward directive in another
section that the Commission “shall promulgate . . . guidelines . . . for use
of a sentencing court in determining . . . whether to impose a sentence to
[sic] probation, [or] a fine . . . [and] the appropriate amount of a fine or
the appropriate length of a term of probation.”*! Since these congres-
sional directives to the Commission failed to mention an explicit excep-
tion for organizations, and since the sanctions involved clearly pertained
to organizations, this Commissioner believed that the Commission was

ate for the Sentencing Commission, by means of policy statements, to provide guidance to
sentencing judges concerning such matters as: (1) considerations relevant to the coordina-
tion of criminal sanctions imposed with any civil remedies that may be available under the
circumstances; (2) considerations relevant to the imposition of sanctions involving forfei-
ture, notice to victims, and restitution; and (3) considerations relevant to the selection of
conditions of probation involving such judicial monitoring of the activities of a convicted
organization as may be appropriate under the circumstances of the case.
S. REP. No. 225, supra note 7, at 166.

Because the Senate Report used the words “might wish to issue” and referred to “general policy
statements,” some argued that Congress intended the Commission to act cautiously in this area.
Those who believed that Congress created a statutory duty for the Commission to issue binding
guidelines for corporate sentencing, see infra notes 40-42 and accompanying text, noted that the
topics the report identified for possible treatment through policy statements did not include the key
issues of fine amount and whether to impose probation.

39. See, e.g., Comments of the American Corporate Counsel Association on Proposed Organi-
zational Sentencing Guidelines (on file with the authors). The Association stated:
In light of these factors, one must wonder why the Commission is going through this
exercise . . . . For the Commission to proceed to address a problem that may only exist in
theory without a solid fact base does not seem to be the best use of Commission or Con-
gressional resources and may well inflict real harm on the business entities subject to the
guidelines.
Id at 2.
40. 18 U.S.C. § 3551(c)(1), (2).
41. 28 US.C. § 994(a)(1)(A), (B).
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obligated—if not immediately, then at least at some point in the near
future—to promulgate probation and fine guidelines for convicted
corporations.*?

Other Commissioners were less persuaded by this formal legal argu-
ment than by their interpretation of the broader mandate Congress gave
the Commission. In addition to a range of specific requirements relating
to guideline and policy statement promulgation,** Congress conferred on
the Commission a general duty to “establish sentencing policies and
practices for the [flederal criminal justice system” that satisfy several
objectives relating to effectiveness, just punishment, uniformity and cer-
tainty.** Some Commissi