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EXECUTIVE SUMMARY

The Judicial Council Advisory Committee on Gender Bias
in the Courts was appointed by two Chief Justices and charged
with the duty of examining the problem of gender bias in the
California courts, gathering information, and making recommend-
ations to the Judicial Council to correct any problems iden-
tified. The committee has found that serious problems do exist
in decison making, court practices and procedures, the fair
allocation of judicial resources, and in the courtroom environ-
ment. The committee proposes a series of recommendations in
the areas of: Civil Litigation and Courtroom Demeanor, Family
Law, Domestic Violence, Juvenile and Criminal Law, and Court
Administration. The committee also proposes a recommendation
for implementing its suggestions and for developing judicial
education programs on gender bias issues.

The committee is chaired by Los Angeles Superior Court
Judge David M. Rothman and Senator Diane E. Watson of Los
Angeles. Los Angeles Superior Court Judge Judith C. Chirlin
serves as the committee's vice-chair and subcommittee chairs
are:

0 Mr. Herbert Rosenthal, Executive Director,

State Bar of California
Chair, Civil Litigation and Courtroom Demeanor
Subcommittee

0 Los Angeles Superior Court Judge Meredith C. Taylor
Chair, Family Law Subcommittee

0 Ms. Sheila James Kuehl, Managing Attorney
Southern California Women's Law Center
Chair, Domestic Violence Subcommittee
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0 Los Angeles Superior Court Judge Kathryn Doi Todd
Chair, Juvenile and Criminal Law Subcommittee

0o United States Bankruptcy Judge Lisa Hill Fenning
Chair, Court Administration Subcommittee

Dr. Norma J. Wikler, Associate Professor of Sociology
at the University of California at Santa Cruz and founding
director of the National Judicial Education Project to Promote
Equality for Women and Men in the Courts, serves as special
advisor and consultant to the committee.

The advisory committee’'s work began in April 1987 with
its first meeting. The committee developed a working definition
of gender bias which provides that gender bias includes behavior
or decision making of participants in the justice system which
is based on or reveals (1) stereotypical attitudes about the
nature and roles of women and men; (2) cultural perceptions of
their relative worth; and (3) myths and misconceptions about
the social and economic realities encountered by both sexes.

The committee developed a research plan and pursued a
methodological strategy that seeks to gather information from
diverse data sets in order to obtain a composite picture of the
problems of gender bias in the courts. The information gathered

was mutually corroborative.

The primary information techniques consisted of consul-
tation with and the collection of testimony from knowledgeable
and credible people across the state with different vantage
points who supplied the committee with an accurate account of
their experiences in the courts. Judges, attorneys, domestic
violence workers, mediators, clerks, and litigants related
their views on problems of gender bias in the California court
system in rural areas, urban areas, large courts and small

courts. Of these sources, a survey of all California state
court judges and commissioners proved to be reliable and useful
especially in light of the high survey response rate of 73.9
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percent. The advisory committee's approach is in accord with
that used by other gender bias task forces across the country,
nine of which have published final reports.

The advisory committee used the following methods of
gathering information about the problems of gender bias in the

California courts:
0o A comprehensive survey of all California judges;

o Confidential regional bar meetings attended by
approximately 200 attorneys and held in six regions of
the state;

o Five public hearings with approximately 125
witnesses including judges, community leaders,
attorneys, researchers, other experts, and members of

the public;
0 Site visits to two women's jail facilities;

0 Focus group discussions with judges, civil litiga-~
tors, family lawyers, and minority attorneys at the
State Bar Annual meeting in September 1988;

0 Three information gathering meetings with domestic
violence advocates and receipt of a fourth written
report from the California Coalition of Women of Color
Against Domestic Violence;

0 Meetings with and surveys of court clerks;

0 Reports submitted by participants at the Conference

—of -Affiliates of California Women Lawyers on domestic
vioclence diversion, attorneys' fees in family law
matters, alternative sentencing and dispositional

1531C 3
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programs in criminal and juvenile law, and the
appointment of counsel in juvenile and criminal
matters;

o Literature and case law searches in the fields of
concern to the committee;

0o An invitation to submit written comments published

in California Lawyer; and

¢ Follow-up telephone interviews when necessary with
participants in these information gathering efforts.

After developing its research plan and completing the
information gathering phase, the advisory committee conducted a
series of intensive meetings, and developed a series of
recommendations. The recommendations address specific problems
and issues. The committee thoroughly and vigorously discussed
the issues and ultimately reached consensus on each
recommendation. A summary of the findings and recommendations
for each of the substantive law areas follows.
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CIVIL LITIGATION AND COURTROOM DEMEANOR

The Civil Litigation and Courtroom Demeanor Subcom-
mittee was concerned with factors that affect the courtroom
environment and the players that appear in the courtroom drama.
The committee focused primarily on judicial conduct because
judges control or should control courtroom interaction. This
focus included an examination of the duty of judges to intervene
when other participants, such as attorneys or court employees,
exhibit gender-biased behavicr. The committee also directly
considered the conduct of attorneys and the need for diversity
in judicial appointments.

The committee determined that for bias of any kind to
abate, judicial officers must refrain from any behavior reflect-
ing gender bias and must regard the expressions of bias by
others as intolerable. The judges must lead in articulating
and accomplishing the goal of elimination of gender bias in the
courts through setting the tone of fariness in the courtroom;
appropriately responding to expressions of gender bias in the
courtroom; controlling staff; reflecting impartiality in outside
activities; ensuring neutrality in court appointments; using
gender neutral langquage; and supporting diversity in judicial
selection. Lawyers must follow the lead of the judiciary.

Judicial conduct

In its examination of the conduct of judges, other
bench officers, and court employees, the committee found that
upon occasion, conduct of judges constituting gender bias has
resulted in judicial discipline by the Commission on Judicial
Performance. Many more examples of conduct exhibiting gender
bias or the appearance of gender bias have occurred that have

subtle forms of the following types of conduct:
a. Occasional openly hostile behavior;
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b. The utterance of sexual innuendos or dirty jokes;

¢. The occasional and offensive use of terms of
endearment to refer to women participants in the courtroom;

4. The failure to extend equally common courtesies to
women participants such as the gesture of a handshake or the
use of an appropriate form of address;

e. The persistent focus upon the personal appearance
of women court participants;

f. Devotion to and reliance on stereotypes about
women rather than upon judgments unique to each individual;

g. Adoption of a tone toward women participants that
is fatherly, either courtly and patronizing or harsh and
reprimanding;

h. The unequal extension of professional courtesies;

i. Imposition of unequal standards of advocacy:;

j. Hostility and impatience toward causes of action
uniquely involving women such as sexual discrimination or
harassment;

k. Imposing penalties, such as denial of continuances
of trial or depositions, upon women participants who are
pregnant when similar penalties would not have been imposed for
any other disabling condition; and

1. The failure to intervene appropriately when
conduct constituting gender bias is exhibited by some other
court participant under the judge's control, such as opposing
counsel, a bailiff, or a court clerk.

The committee found that conduct of judges and other
bench officers constituting gender bias, even when the conduct
is relatively minor in its immediate effect, results in under-
mining the credibility of the female participant and the general
impugnment of the integrity of both the judiciary and the entire

judicial system. This result is exacerbated when the court
employees who work under the direct supervision of the judge
exhibit similar behavior.
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Incidents of conduct evidencing gender bias by other
judicial officers, such as commissioners and arbitrators, have
also occurred. Finally, in the committee’'s view, judicial
membership in clubs that practice invidious discrmination
creates an appearance of impropriety and undermines the efforts
of courts to achieve equal justice.

Accordingly, the committee proposes that

o a new section of the Code of Judicial Conduct
should be adopted that imposes the obligation upon judges to
perform all judicial duties wihout bias or prejudice, to
refrain from manifesting bias, and to prevent others under the
judges®' control from engaging in similar conduct;

0 the Advisory Committee on Private Judges should
consider the extension of this ethical duty to private judges,
and the State Bar should likewise consider its application to
lawyers serving as judicial officers;

o a fairness manual should be prepared to cover fair
treatment of and appropriate behavior toward lawyers, jurors,
court staff, experts, litigants, and others and to include a
suggested opening statement to be read at the beginning of all
court proceedings;

0 a pilot project in three counties should be created
to develop informal mechanisms for dealing with minor incidents
of gender-baised conduct of judicial officers, attorneys, and
court personnel; and

o the applicable judicial canon should be clarified
to provide that judges shall not belong to clubs that practice
invidious discrimination.

In its examination of the conduct of attorneys, the
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committee found that examples of attorney conduct exhibiting
gender bias abound, and the examples are both more frequent and
more severe than those involving judicial conduct. Attorney
conduct evidencing gender bias occurs in a climate of decreasing
civility in the profession.

The committee found that attorney conduct that
exhibits gender bias includes forms of the following types of
behavior:

a. Words and acts that focus on the sexual attributes
or personal appearance of women participants in courtroom
proceedings;

b. The use and manipulation of gender issues as a
trial tactic;

c. Expression of the belief by word and deed that
women should not be lawyers or are inferior as advocates;

d. Discrimination against women in bar activities; and

e. Words or acts evidencing gender bias that are
committed with the encouragement or participation of the judge.

In the committee's view, it is in the interests of
the entire profession, the judiciary, and the public that the
reputation of the legal profession and the underlying acts that
create that reputation be improved. Eliminating gender bias in
the courtroom will serve that laudable goal.

The committee recognized that the use of gender-neutral
language by all court participants is essential to ensuring
gender fairness and the appearance of gender fairness in the
courts. Further, the committee determined that women attorneys
are often excluded from the most lucrative and prestigious
appointments as counsel in civil matters, and local practices
and procedures should be adopted to correct this problem. Women
attorneys perceive that they have fewer opportunities for

to the profession's failure to respond adequately to the diffi-
culties of balancing home and family. Attorney membership in
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_Judicial appointment

and business use of private clubs that practice invidious
discrimination is detrimental to affected professionals, both

women and minorities.

To remedy these problems of gender bias, the committee
proposes that

o the State Bar adopt a rule of professional responsi-
bility similar to the proposed canon for judges that would
create a3 duty for all attorneys not to manifest bias, the bar
examination should contain questions relating to the ethical
duty, and the State Bar should conduct a major on-going effort
relating to the education of the bar on issues of gender bias;

o gender-neutral language should be required in all
local court rules, forms, and documents and by January 1, 1991,
in all jury instructions.

o a model local rule should be adopted setting forth
a policy on the appointment of counsel in civil cases to assure
equal access for all attorneys regardless of gender, race, or
ethnicity;

o the State Bar should adopt a rule of professional
responsibility prohibiting attorneys from discriminating in
employment decisions or engaging in sexual harassment;

o the State Bar should take immediate steps to
implement the recommendations of the Women in the Law Committee
submitted in its recent survey of women and the practice of law
in California; and ‘

o the State Bar should use every available means
permitted by the Constitution to discourage attorneys from
using for business purposes clubs that practice invidious
discrimination.

Although the committee did not propose a recommendation
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relating to diversity in judicial appointments, the committee
concluded that this issue was of great significance. The
evidence received and reviewed by the advisory committee in the
area of litigation and courtroom interaction collectively
points to one conclusion: substantial amelioration of the
problem of gender-biased conduct in the courtroom would be
accomplished if women were appointed to judicial office in
greater numbers commensurate with their numbers in the legal
profession and in society as a whole.
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FAMILY LAW

The advisory committee found that issues of family law
are of primary importance to the study of gender fairness in
the courts of this state, and that gender bias affects the
resolution of family law cases in both overt and subtle ways.
The operation of bias in the family law system involves the
following factors:

o0 The laws applicable in family law proceedings and
the ways in which judges interpret and enforce them.

o Impediments to the neutral participation in family
law proceedings of judges, lawyers, and mediators.

o0 The interaction of the components of the family law
system to create delays, inappropriate allocation of court
resources, and issuance of conflicting and overlapping orders
that affect families.

o Other barriers to full and fair access to the courts
for family law litigants.

0 The need for greater information and research vital
to the impartial resolution of family law cases, and the need
for augmented training and education of judges.

hild s or

The advisory committee found that child support awards
are too low, that minimum child support awards are used as a
ceiling rather than a floor, and that the duration of child
support payment obligations is too short. The committee
further found that child support is used inappropriately as a
bargaining chip in custody disputes. Methods of enforcing child
support orders must be improved. To the extent child support
orders and enforcement of those orders are inadequate, a

_disparate impact is created for-the impecunious custodial
spouse who is usually female.
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To remedy these problems of child support that have a
disparate impact on the primary caretakers of children who are
usually women, the committee proposes that the Judicial Council:

0 Fund and adopt as a top priority a study of the
adequacy of child support guidelines as applied;

0o Urge the introduction of and support legislation
which would require judges to state the factors on which they
rely in setting child support awards at the minimum level,
assure that children, after divorce, continue to share in the
increased standard of living of the higher income parent, and
extend the duration of child support to age 21;

o Urge the introduction of and support legislation
which would amend Civil Code section 4727 so that shared
custody would no longer reduce child support obligations;

0 Request the Judicial Council Advisory Committee on
Legal Forms to provide a simple application procedure for
recovering expenses for childcare expenses as provided in Civil
Code section 4700(b);

0 Review compliance with the statute that requires
distribution of information booklets on child support rights
and duties and study whether a system of informal assistance
can be created for parents seeking to collect unpaid child
support.

Spousal support

The committee found that historically, spousal support
awards have been infrequent and, when issued, have been insuf-
ficient in amount and duration. The unpredictability and insuf-
ficiency of spousal support awards have unfairly affected two
groups of women: the older homemaker who has had no significant

who has experienced a gap in employment history due to her

attention to child-rearing duties. The committee further found
that spousal support arrearages cause financial reversals for
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the supported spouse that make it difficult to retain counsel
to launch a collection effort.

To remedy problems of spousal support that unfairly
affect the older homemaker and the young mother with children
and no employment skills, the committee proposes that the
Judicial Council:

o Monitor the operation of Civil Code section 4801(a)
concerning the standard of living during marriage as a point of
reference in determining spousal support and the new provisions
for automatic wage assignments in spousal support awards and
propose additional recommendations for reform if necessary.

Custody

The committee did not make a finding regarding the
appropriate standard for determining custody or for evaluating
whether joint custody should be the arrangement of choice when-
ever possible. The committee did find, however, that when
judges are asked to make custody decisions, they do so within a
relatively uncharted zone of discretion, and biases about the

proper roles of women and men inherently affect those decisions.

Most custody decisions are made between the parents themselves
or with the assistance of counsel or a mediator. These deci-
sions are equally important in terms of social policy, and
lawyers and mediators are just as likely to be influenced by
gender stereotypes. The committee further determined that bias
in custody decision making is best cured by judicial, attorney,
and mediator education. Research on the nature of custody
arrangements that will truly be in the best interests of our
children is urgently needed. The committee found that custody
battles should be resolved as quickly as possible, and custody

In the special area of child abuse allegations made in

the course of a custody dispute, the committee found that
little evidence has been documented that rampant false
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allegations of child sexual abuse are made by mothers against
fathers in child custody disputes. Although individuals may
have made false allegations in certain specific instances and
although those allegations may have been made to gain advantage
in a dissolution proceeding, the evidence tends to support the
conclusion that these instances are not common. Similarly, the
committee found that explanations exist, other than that the
mother was motivated to gain an advantage in the custody
dispute or wanted to punish the father for leaving her, for the
apparent tendency for allegations of child sexual abuse to
surface in the context of a divorce when they were not made
prior to the separation of the parties.

The committee found that stereotypes and prejudices
influence decision making in the area of custody disputes. One
example is the tendency to doubt the credibility of women who
make these allegations and characterize them as hysterical or
vindictive even when medical evidence corroborates a claim of
child abuse. The committee determined that there is an urgent
need for speedy and expert resolution of these disputes as well
as defined protocols for judges to follow in taking the steps
necessary to reach a fair and just sclution in the best
interests of the allegedly molested child.

To remedy problems of gender bias in custody decision
making, the advisory committee recommends that the Judicial
Council:

o Fund further research on joint custody and stress
in judicial education programs the need to accord the statutory
trial preference to custody cases;

0 Provide the family law judge with confidential
access to existing investigatory reports on child abuse

R

allegations and with the power to order his or her own
investigations;

o Adopt a model protocol for judges who resolve
custody disputes involving allegations of child sexual abuse; and
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o0 Mandate the inclusion of these issues in judicial
education programs.

Divisi £ :

The advisory committee found that the division of
assets upon dissolution may follow the dictates of gender
stereotypes and that women may be uninformed about the nature
and extent of the marital property at the time of dissolution.
The committee further found that simplified procedures that can
be carried out by lay people should be created to implement
existing law that permits an accounting of marital assets
during or prior to dissolution.

To remedy these problems, the committee proposes that:
o0 the Advisory Committee on Legal Forms develop a
simple petition form which would permit a spouse to request an

accounting of the marital assets.

Family law judges

The advisory committee found that family law judges
work in a field in which stereotypes about men and women
inevitably arise. The committee found that judges rate the
family law assignment as their lowest preference by a wide
margin and that working conditions for family law judges are
substandard. Time constraints, inadequate staffing, and
pressure to move calendars augment the stress inherent in
hearing matters of great emotional import to the parties and
result in judicial burn-out among family law judges, especially
among those who hear requests for temporary support,

visitation, and custody. The committee further found that the
inadequacy of the working conditions and the unpopularity of

the assignment may both be due to relegation of "women's and
children's issues" to the lowest priority. The committee
determined that more attorneys with demonstrated expertise in
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family law should be appointed to the bench. In many counties,
there is no gender diversity among judges hearing family law
matters either because no female superior court judge has been
appointed or elected in the county or because no female
superior court judge has been assigned to a family law
department.

To remedy these problems in the field of family law
caused, at least in part, by the historical characterization of
family law issues as “women's issues," the committee proposes:

o that the Advisory Committee on Family Law examine
the working conditions and educational needs of family law
judges and submit recommendations to the Judicial Council for
ways in which the family law assignment might be enhanced.

Family lawyers

The advisory committee found that to ensure that
informed attorneys, and ultimately informed judges, engage in
their profession without bias, major steps should be taken to
provide for adequate training in family law that includes
coverage of issues of gender bias for law students and
lawyers. The committee further found that the refusal to
permit the taking of live testimony at a hearing for temporary
support, visitation, or custody without exception may seriously
impede the ability of counsel to ensure fairness for his or her
client.

To remedy these problems, the committee recommends
that the Judicial Council:

o commend this report to the attention of the State

and gender bias issues in family law be included on the bar
exam and that education on gender bias issues be required for
certification as a family law specialist;
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0 commend the report to all law school deans and urge
that gender bias issues in family law be incorporated into the
law school curriculum; and

0 request the Family Law Advisory Committee to
consider the issue of precluding live testimony at hearings for
temporary orders.

Mediation

The advisory committee recognizes that mandatory medi-
ation of child custody and visitation disputes is a vital tool
for the court in expeditiously and effectively resolving this
form of litigation and affords the family law judge a way to
cope with long and burdensome calendars. The advisory com-
mittee, however, has serious misgivings about the fairness of
the process for women, who are traditionally in less powerful
positions and do not have equal bargaining power. The committee
is concerned that the level of qualifications and training of
mediators throughout the state is not uniform and needs improve-
ment. The committee found that professional standards for
mediators need to be promulgated that include an ethical duty
to avoid bias in all aspects of the mediation process.

The committee further found that dangers inherent in
uniform mandatory mediation of custody and visitation disputes
include:

0 the possibility that one party will be coerced into
agreement due to unequal bargaining power or acculturation that
seeks to "please the mediator™;

0 the pressure to resolve the dispute and serve the
court's goal of avoiding litigation may result in inappropriate
or unfair agreements in some cases;

o mediators themselves are just as prone to exhibit

biases;—including gender bias, as are the other participants in
the process and as a reflection of the bias of the larger
society in which they perform their tasks; and
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o the fact that mediation occurs in private and, as a
practical matter, is not often subject to court review renders
the accountability of the process uncertain.

The committee thus found that the public perception of
the fairness of mediation is of vital importance to the court
system and therefore public grievance procedures for complaints
of bias or prejudice against mediators should be instituted.

Committee recommendations pertaining to mediation
include:

o the inclusion of education on gender stereotypes
and the relative power balance between the parties in mediator
training programs;

o the inclusion of an ethical duty to refrain from
exhibiting gender bias or other bias in the new statewide

standards for mediators nowaeing proposed;

o the requirement that recommendations from mediators
be in writing and that bench officers state the reasons for
relying on a mediator's report in making orders;

0o a request to the Family Law Advisory Committee and
the Family Court Services Program to jointly study the custody
evaluation process and recommend ways to improve the
qualifications and professional standards of evaluators;

o the requirement of informing the parties about
mediation and the ways in which the information obtained by the
mediator will be used; and

o the creation of a simple grievance procedure for
family law litigants concerning mediation.

Devaluation of family law
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assigned and too few courtrooms are available to resolve family
law matters in California. The family law court has been
relegated to an inferior status among the other departments and
functions of the court, and the proportion of the court's

resources devoted to family law is not commensurate with either
the volume, the issues at stake, or the importance of family
law issues to the parties and society. The lack of available
resources has sometimes had the practical effect of coercing
the settlement of family law matters, forcing counsel to seek
references to private judges, or inappropriately denying
courtroom time for the resolution of family law matters. The
committee further found that delay in family law is endemic;
there is little case management; and these factors adversely
affect the impecunious spouse who is more often the woman.
Finally, conflicting orders affecting families and a lack of
coordination and communication among the various departments of
the court including those situated in different counties
further exacerbate these adverse conditions for those families
who are in the most distress.

To remedy these problems that adversely affect family
law litigants, and have a disparate impact on women and
children, the committee recommends:

o that the Judicial Council Court Profiles Advisory
Committee reevaluate the method of weighting family law cases
to ensure an adequate number of family law judges;

o that presiding judges allocate adequate judicial
resources to family law departments;

o that a pilot program on delay in family law matters
be created; and

and criminal law departments.
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Other barriers

The advisory committee found that public information on
family law is grossly inadequate. Citizens do not know or
understand the ways in which the family law court can and does
affect their lives. Representation in family law is grossly
inadequate to serve the needs of the citizenry. The committee
found that inequities in the award of attorney's fees present
serious obstacles to obtaining representation. These inequities
include the denial of fees when they should be awarded accord-
ing to case law and the granting of differential awards between
male and female attorneys. The committte found that additional
obstacles to progressing through the family law system sometimes
exist including obstructionist and unhelpful practices by clerks'
offices, denial of appropriate requests for fee waivers, and
imposition of job search requirements upon women receiving
welfare grants for dependent children.

The committee further found that these barriers to
access to the courts have their most serious impact on the poor
and on the primary caretakers of children who are most often
women in the context of the family law court.

The committee proposes that the following recommenda-
tions be adopted to improve access to the courts:

o develop a general information booklet or other educa-
tional device for family law litigants;

0 urge the State Bar to recognize that there is a crisis
in representation in family law matters and to create a task
force to focus on solutions to this problem; and

o support legislation which will codify existing case

has access to legal representation to preserve all of his or her
rights.
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The committee determined that changes in family law are
often initiated without a proper research foundation and without
regard to future evaluation of the social experiment proposed.
Without proper research and evaluation a study of unfairness in
the courts is seriously hampered. California is no longer part
of a national data collection system in family law. The com-
mittee found that the failure to conduct appropriate research
and data collection insulates policies and practices from
meaningful review and criticism.

The advisory committee proposes the following recom-
mendation to the Judicial Council addressing this identified
problem:

o Add staff, budget, and other resources to provide for
and ensure the creation of a uniform statistical reporting
system in family law as required by law and reevaluate the
research priorities of the Family Court Services Program in
light of this report.
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DOMESTIC VIOLERNCE

Since 95 percent of the victims of domestic violence
are women, the judicial system's unequal and inadequate treatment
of such victims and of the crime of domestic violence raises
serious issues of gender bias. The evidence gathered for this
report demonstrates that when domestic violence victims seek
protection from the court, they are often further victimized by
the process and by their experiences within the judicial system.
Despite recent legislation offering the promise of protection
to victims of domestic violence, the inadequacies and inequities
of the judicial system often mean that effective relief will not
be granted or enforced.

The committee has therefore adopted 15 recommendations
and made 11 findings addressing the difficulties faced by
domestic violence victims who come to court or who otherwise
seek legal assistance to obtain the protection which the law
guarantees, and suggesting new or modified procedures and legis-
lation to help ensure that the judicial system adequately,
effectively, and fairly protects those who are battered from
further abuse. These recommendations and findings concern the
major areas in which domestic violence victims interact with the
judicial system: seeking protective orders against future abuse,
resolving child custody and visitation disputes with their
batterers, and participating in criminal prosecutions of the
batterers. Also addressed are both the difficulties domestic
violence victims face in obtaining access to the courts, and
particular problems which occur within various court programs
and with various court personnel. Our predominant message is
that persons in the judicial system who deal with domestic
violence need to be educated, and the system needs alteration,

aggravated, by resort to the judicial system.
Efforts to obtain protection from further abuse are
often the first occasion in which victims of domestic violence
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interact with the legal system. By law, restraining orders are
available at any time on any day, but in fact various obstacles

often bar victims from obtaining the relief to which they are
entitled. Some procedural barriers can be readily removed by new
rules of court; other barriers such as victims' lack of inform-
ation as to procedural requirements and the judiciary's and law
enforcement's lack of understanding of the realities of domestic
violence can be remedied by education. One of the most critical
changes needed is more effective enforcement of restraining orders
after they are issued, so that the court orders will actually
prevent further abusive behavior.

Another major problem area involved child custody and
visitation disputes between parents where there has been a history
of domestic violence. Mandatory mediation too often places the
alleged batterer and the victim face-to-face, physically and
psychologically endangering the victim and also enabling the
alleged batterer to exert undue influence in what is intended to
be a freely negotiated resolution of the dispute. Custody and
visitation orders also frequently neglect to include adequate
provisions to prevent further abuse, giving batterers unrestricted
access to their children and therefore unrestricted access to
their abused spouse. Finally, the judicial system needs to
recognize the harmful effect of domestic violence on children who
witness such violence, even if the children are not themselves
physically abused.

The criminal justice system also disfavors victims of
domestic violence, since domestic violence crimes are too
frequently treated less seriously than similar violence against
strangers. One major finding concerns the availability of pre-
guilty plea diversion for those accused of spousal abuse.
Batterers often escape any punishment, and are not effectively
deterred from committing further abuse. The message given to

both victims and batterers is that the judicial system does not
consider domestic violence to be a serious crime.
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Perhaps the greatest need documented by this report is
the need for education. Judges, prosecutors, law enforcement,
and other personnel involved in the legal system need to be
educated on domestic violence issues, so they understand the
domestic violence profile, such as that victims are often
terrified to speak up against their abusers and may in fact be
reluctant to pursue court intervention once the immediate threat
of violence has passed. Domestic violence is a crime against
society, as well as an injury to the individual victim, and the
judicial system needs to acknowledge the seriousness of the
problem and its responsibility for effective response so that the
cycle of domestic violence may be ended.
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JUVENILE AND CRIMINAL LAW

Is gender bias reflected in the manner in which courts
make decisions, such as treatment of adult and juvenile offenders,
or court appointments of counsel for indigent representation?

The committee concentrated its review on the ways in
which males and females, attorneys and participants, are dif-
ferentially affected by the criminal and juvenile justice system.
Its charge was to identify the ways in which the justice system
treats females as compared to males. Thus, the committee sought
to determine whether there was differential treatment motivated
by gender bias and whether there were instances in which certain
policies and practices created a disparate, negative impact on
females.

California has the largest incarcerated female population
in the world. The number of women in state and federal prisons
has more than doubled over the past decade, rising from over
12,000 in 1977 to close to 27,000 in 1986. The state prison
female population has grown at a faster rate than the male popu-
lation since 1981. There are currently 6,057 women in the state
prison system. The number of women in county jail facilities is
also increasing significantly. There are three thousand women
incarcerated in county jails in Los Angeles. That number is
expected to triple by the mid-1990°s.

The manner in which female offenders are treated by the
courts and by the agencies that work in conjunction with them was
an area of significant interest to this committee.

The committee found that the profile of a typical female
prisoner is that of a woman between 18 and 40 years of age who
has not completed high school. Between 70 and 80 percent of them
are mothers. The crimes they commit are mostly non-violent.

only five to eight percent of the incarcerated population in
California. Because the penal system has a much larger male
population, the committee noted that there exists a significant
disparity between resources for men and women inmates. And since
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the system was established to correct men‘’s behavior, the com-
mittee found a dearth of understanding of the specific needs of
women.

In our society women still are the primary caretakers of
children. Thus, the general paucity of community-based resources
has a disproportionately negative impact on females which is
gender-based. For example, the placement of women outside their

local geographical area seriously limits their access to children
in families.

The connection and bond between women and their children
cuts across the boundaries of both the criminal and juvenile
systems. Since most incarcerated women who are mothers are
single parents, many of their children become part of the juve-
nile dependency system. Insofar as the judicial system does not
provide adequate reunification services, the lack of resources
for families also translates into a lack of services for women
and children.

The committee found that young female juvenile offenders
fare no better than their adult counterparts. They face many of
the same problems: histories of physical and sexual abuse, emo-
tional instability, substance abuse and teenage pregnancy.

In 1986, there were 69,951 new referrals of male juve-
niles to probation departments for delinquent acts. There were
28,837 referrals of females for the same year. Again, because
their numbers are comparatively small, the problems of female
juvenile offenders are frequently ignored. The young males in
the system are in the overwhelming majority; because of their
more aggressive behavior, programs and policies are too often
designed to meet only their needs.

The committee also reviewed the policies and procedures
concerning access to court appointments and made recommendations

,,,,,,,,,, to help minimize the effect of gender bias. It was concerned

about how courts appoint and compensate attorneys, both male and
female, to represent indigents in criminal and juvenile
proceedings.
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During the course of its inquiry, the committee did find
that gender bias affects the ways in which the criminal
and juvenile courts operate both directly and indirectly. The
committee also found that racial and ethnic bias alsoc affect the
manner in which decisions are sometimes made.

Finally, the committee focused its attention on the ways
in which the criminal and juvenile justice system can be modified
to avoid unequal treatment based on gender, while recognizing
basic differences between males and females and the special needs
of females brought into the system. The committee found:

{1} Appointed counsel

{a) Generally, there is a lack of a formal written court
policy for court-appointed attorneys statewide.

(b} The lack of written policies, recruitment protocols,
and reporting requirements creates a climate and conditions
where gender and ethnic bias are likely to grow and remain
unabated.

(c) On a comparative basis, women and minority attorneys
receive fewer appointments on the more financially lucrative
death penalty and serious felony cases, while they receive more
appointments on the less-paying juvenile and misdemeanocr cases.

{(d) In the absence of a requirement to keep and report
statistical data showing the gender and race of attorneys
appointed by the court, the type of case, and the amount of
compensation, it is difficult to accurately determine whether
court appointments are made in a bias-free manner.

{(2) Programs, services, and facilities

(a) The number of female offenders in California, though

probation and inmate population.
{b) There is a disparity of available resources, programs,
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services, and facilities available based on gender. A low
priority in the justice system results in fewer services and
programs for women and girls compared to their male
counterparts with an apparent disproportionate share of the
resources and facilities going to adult and juvenile males.

{c) There are few, if any, programs designed to meet the
special needs of institutionalized females.

{d) The majority of adult women inmates are single
mothers, whose children are frequently dependents of the
court. Thus the lack of coordination of services and programs
between the criminal and juvenile dependency systems has a
gender-related impact. A lack of community-based resources has
a more significant impact on women because they are the primary
caretakers of children. 1Insofar as the justice system does not
provide adequate reunification services, the lack of resocurces
for families translates into a lack of services for women and
children.

(e} The problems faced by female juvenile offenders are
similar. Many have young children who are also the subject of
juvenile court jurisdiction. The lack of programs to meet
their special medical and mental health needs is especially
apparent.

(f) Community-based alternative sentencing programs that
keep nonviolent sentenced women and their children together or
facilitate reqular contact should be encouraged.

(3) Special needs of institutionalized females

(a) The clothing that is available in both male and female
facilities is designed to accommodate the anatomy and
physiology of men. There is generally a lack of available
clothing specifically designed for a female's anatomy,
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(b} Institutionalized females have difficulty obtaining

adequate supplies of personal hygiene products for sanitary
needs and getting additional clothing and increased access to
laundry facilities during the menstrual cycle.

{c) Restraining hardware and shackles available in both
male and female facilities are designed to accommodate the
anatomy of men. Generally, there is a lack of available
hardware and shackles designed specifically for a female's
anatomy, especially that of a pregnant female.

(d) Since the child care responsibilities of
institutionalized females are different than those of males,
programs that allow institutionalized females to remain with
their young children, such as provided by the state prison
Mother/Infant Care Program under Penal Code section 3410 et
seq., should be expanded. 1In instances where institutionalized
mothers cannot remain with their children, visitation programs
that facilitate regular contact should be encouraged.

(4) Medical problems of institutionalized females

{(a) Institutionalized females have difficulty in obtaining
appropriate medical care, including: prenatal and other
pregnancy-related services, medically supervised drug
detoxification programs, and voluntary AIDS testing.

(b) Protocols and guidelines for state and local agencies
operating adult and juvenile facilities specifying procedures
and minimum standards for appropriate medical care would assist
institutionalized females in obtaining necessary services.

(5) Sexual assault and sexual harassment suffered by inmates

(a) Females are sometimes the victims of sexual assault and

harassment while institutionalized in adult and juvenile

facilities.
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{6y Juvenile dependency proceedings

{ay Up to B0 percent of incarcerated women are mothers or
mothers-to-be. A significant number of these women have
children who are under the jurisdiction of the juvenile court.
A substantial number of female offenders in juvenile detentions
and placements also have children who are dependents of the
juvenile court.

(b) Institutionalized females lack adequate information
about juvenile dependency proceedings, and are unable to make
knowledgeable decisions about the placement and future of their
children.

{cy 1Institutionalized parents do not receive proper notice
of proceedings and are therefore being denied due process. As
a result, they are at risk of not having the opportunity to
assert their statutory rights to participate in dependency
proceadings, thereby loosing custody of their children by
default.

{dy In addition to not receiving notice, institutionalized
parents are not provided with transportation to court and an
adequate opportunity to participate in dependency court
proceedings.

{7} Enhancing status of the juvenile court

{(a) The juvenile court is generally regarded by other
judges and participants, as well as the public, as having a
lower status than civil and general criminal courts. As with
family law court, a factor relevant to this low status may be
the perception that juvenile court is a court that deals with
“women's problems." In addition, juvenile court is perceived
by many as unimportant because the majority of families that

come before it are poor, of color, and headed by a single parent
who is female.
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{bY As a consequence, juvenile court is given low priority
within the superior court. This low priority results in heavy
caseloads and inadequate facilities and staffing, further
discouraging the interest of judges in seeking a juvenile court
assignment.

{(¢) Since women are the primary caretakers of children,
juvenile court's low status has a differentially negative
impact on women and their children.

Based upon the findings, the committee recommends:

{1) The establishment of formal written policies and sta-
tistical reporting of fee-generating court appointments to
ensure equal access for attorneys regardless of their gender,
race or ethnicity.

(2) The development by local and state agencies
responsible for implementing criminal and juvenile court
decisions of protocols that

{a) make available on an equivalent basis for males
and females:

(i) programs and services administered by
local probation departments;

(ii) institutions and placements; and

{iii) education and training programs;

{(b) design programs and services which reduce any
differential effect on female offenders who are have
infants and young children;

(c) design programs and services that meet the
special physical and medical needs of institutionalized
females, including pregnancy-related care; and

(d) assure the safety of inmates and detainees from
sexual harassment and assault by others.

{3) The development and dissemination of informational

materials for institutionalized parents on dependency law and
procedure.
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(4) Legislation to implement protocols for state and local
agencies responsible for inmates and detainees to notify and
secure the presence of parents at dependency-related
proceedings.

(5 Implementation of measures to enhance the status of
juvenile court.

{6} The development of training and standards on issues
which relate to trial and jury selection in matters involving
sexual assault, domestic violence and child abuse.

R
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COURT ADMINISTRATION

Overview
California court administration is a patchwork of 229

separate court administrative systems, stitched together by a
few statewide rules and standards. Given the high percentage
of females in the court workforce and the lack of statewide
standards, the potential for gender bias in court administra-
tion exists. Despite the fragmented nature of court adminis-
tration, the committee found that it would be relatively simple
to drastically reduce the opportunity for gender bias to affect
court administration.

First, by adopting comprehensive personnel plans that
contain standard provisions on such activities as salary set-
ting, promotions, affirmative action, sexual harassment, alter-
native work schedules, dependent care benefits, and pregnancy
and parenting leaves, courts can minimize the effect of gender
bias in court administration. Second, judges as well as court
employees need the protection of written policies on leaves.
Third, courts must also respond to the need for care of the
children of employees and other court participants. Finally,
training all court employees, as well as bailiffs and others
not employed by the court, about gender bias is essential to
preventing it.

Additionally, the committee is calling upon law schools
to adopt employment practices to minimize the effect of gender
bias on the environment in which lawyers, judges, and some court
administrators are educated and to teach courses concerning the
effect of gender bias on different aspects of litigations.

Findings and Recommendations

California's courts employ predominantly women in the
lower-paid classifications. Because of the sheer numbers of
women in the clerk and secretary positions, particular personnel
policies can have a disparate impact on women. Policies on
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training, advancement, dependent care, affirmative action,
pregnancy leaves and sexual harassment are crucial in the lives
of the women working in the courts; without policies that are
fair and clear to management and employees alike, gender bias is
able to taint the decision making that will advance or hold back
these women. Thus, the personnel plan under which employvees
work is very important.

The committee found that many court personnel plans
are not comprehensive in scope, and many do not follow modern
personnel practices. A comprehensive personnel plan can mini-
mize the opportunities for gender bias to affect workplace
decisions and resolve the confusion and inequity employees
suffer under ad hoc policies. Creating a comprehensive court
personnel plan will provide court employers with the oppor-
tunity to detect gender bias in their current employment prac-

tices and abolish those policies, replacing them with modern
personnel practices that meet the needs of the courts and their
employees.

If the Judicial Council amends the rules to require
comprehensive personnel plans for every court, the courts will
need guidance on what subjects should be covered in order to
minimize gender bias in employment practices. Generally, the
following subjects would be addressed in a comprehensive per-
sonnel plan: (a) salary setting; (b) job classifications and
titles; (c) criteria and standards for promotion; (d) perfor-
mance evaluations; (e) affirmative action; (f) training; (g)
sexual harassment policy; (h) grievance procedures; (i) profes-
sional behavior; and (j) employee work schedules, leaves and
benefits.

The absence of attention to any of these subjects in a
personnel plan particularly has an impact on female employees
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for three reasons. First, at this time, women predominate in
the lower-paid classifications in courts. Policies on salarvy,
accurately-valued job titles, promotion, performance evalua-
tions, and training and affirmative action profoundly affect
the possibilities for these women to move up in court adminis-
tration. Second, women continue to be the primary caretakers
of children in our society; hence, policies on leaves, alter-
native work schedules, dependent care benefits have a disparate
impact on women. Third, it is usually, but not always, women
who are the victims of sexual harassment and demeaning comments:
therefore, sexual harassment policies, grievance procedures and
professional behavior policies are crucial to a safe work
environment for women.

Once a comprehensive personnel plan is in place, the
judges must support the personnel plan and comply with it for
the plan to operate effectively and fairly. Support from the
judges will enable the court executive to enforce the plan.
Furthermore, the judges must follow the plan when dealing with
the employees in their courtroom.

The committee is asking courts to send their court
personnel plans to the Administrative Office of the Courts
(AOC) on an annual basis, hopefully spurring those courts to
review and update the policies yearly. The AOC would act as a
clearinghouse and resource for model court personnel practices,
enabling all courts to benefit through shared knowledge of
preferred personnel policies. By collecting and disseminating
information on a variety of court employment practices, the AOC
could speed the evolution of court administration in this
important area.

Recommendation 5 requests the Judicial Council to amend
the rules governing the duties of a presiding judge to include
evaluating the training given to court employees not necessarily

informed decision can be made about the need to invite these
employees to join in court-sponsored training on gender fairness
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and sexual harassment. During the course of the public hearings
and in many written submissions, the committee found that female
attorneys, employees, and court-users often complained about
the gender-biased treatment they received from court attaches
who were not under the employment jurisdiction of the judge or
court executive officer. Bailiffs, county clerk employees, and
probation officers were some of the types of court attaches
mentioned.

As the number of judges in the childbearing years
increases, the need for a judicial leave policy becomes more
pressing. The California Judges Association noted that an
unduly limited leave policy or the lack of any leave policy can
deter women of child-bearing age or their spouses from serving
in the judiciary. A comprehensive judicial leave policy, as
recommended by the committee, will guard against arbitrary
denials of leaves to some judges or any appearance of unfair-
ness to the other judges on the bench.

Parents working in the court and parents coming to
court as witnesses, jurors, and litigants need affordable,
accessible childcare. 1Ignoring this need has led to lost
employees, absent witnesses, delinquent jurors, distracted
litigants and defendants and children disrupting court proceed-
ings. It is common knowledge that as the family patterns and
mobility of the American population have
changed, many children no longer have the safe, free option of
staying with relatives. By working with county administration,
courts could provide both regular and drop-in daycare for chil-
dren of employees and court participants for a reasonable fee,

The advisory committee found that gender bias may
taint both the employment practices and the curricula and
teaching methods of many California law schools. Female

professors have been denied tenure under circumstances that

bespeak gender bias. Sexual harassment and gender=biased —
recruitment are reported on campus. Casebooks continue to
portray stereotypical females, teachers continue to discount
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female experience, and gender bias itself is not a subject
studied in the schools for its impact on substantive law or
trial practice. The committee urges law schools to develop
written policies to eliminate these forms of gender bias in the
law schools.

In conclusion, the subcommittee made recommendations
on the following perceived needs:

{1) the need for comprehensive personnel plans and
modern personnel practices;

(2) the necessary elements in each court's personnel
plan, including

{(a) Sound and equitable salary setting procedures;

(b) Revised job classifications and titles;

{c) Criteria and standards for promotion;

(d) Regular performance evaluations for all levels of

employees;

(e) An affirmative action plan applving to all court

personnel;

(f) Job-related training and continuing education

programs for all court personnel;

(g) A sexual harassment policy;

(h) Grievance procedures covering, but not limited to

sexual harassment;

(i) A policy statement on professional behavior;

{j) An employee benefits plan which may include: (i)

flex-time, part-time, job-sharing or other alternative

work schedules; (ii) disability leave, including

pregnancy leave in accordance with Government Code

section 12926(c); (iii) unpaid leaves, including

parental leave; and (iv) "cafeteria” options to use

pre-tax dollars for dependent care and banked sick

leave for care of dependents;

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

personnel plan;
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{4) the need for the Administrative Office of the
Courts to assist courts in developing and updating the personnel
plans;

(5) the need to assess and assist related agencies,
such as the sheriff's and probation departments, in the
training of their employees;

(6) the need for a comprehensive judicial leave policy;

(7)) the need for employee childcare;

(8) the need for children's waiting rooms; and

(%) the need for law schools to eliminate gender bias
in teaching and employment practices and to study the effect of
gender bias of different aspects of litigation and other legal
work.
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IMPLEMENTATION AND JUDICIAL EDUCATION

The advisory committee concluded that to ensure
institutionalization of the recommended changes, a monitoring
and liaison committee should be created. The task of the
monitoring committee would be to act as a liaison to other
groups charged with the responsibility of carrying out specific
recommendations, draft and solicit comment on those proposals
that are not referred to other agencies or committees, and
provide technical assistance and evaluation to all groups
engaged in the enterprise of ensuring implementation of the
committee's recommendations as approved by the Judicial
Council. In the committee's view, without an implementation
committee, the likelihood that the recommendations would come
to fruition was lessened.

The committee further found that judicial education is
widely perceived as fundamental to correcting problems of
gender bias. Attorneys and experts who testified at the
various hearings conducted by the advisory committee supported
increased judicial education on issues of gender bias. Judges
themselves cited judicial education as the most effective
remedy for curing problems of gender bias in the courts.

The committee determined that to be effective,
judicial education on gender bias issues must be introduced and
integrated into the curriculum as follows:

a. Curriculum must be developed that is integrated
into the substantive areas of the law that are already taught
so that an educational program is not focused on gender bias
alone.

b. Innovative and creative teaching techniques should
be developed to counter the resistance of judges encountered by
those who serve as teachers on these issues.

included where appropriate so that judges profit from the
important research that has been done in the areas of concern
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and become more knowledgeable about the different life
experiences that men and women have in our society.

d. 1In certain specific areas, most notably in family
law, the model of voluntary education must yvield ultimately to
required courses for all judges who hear matters in these

crucial areas.

The committee therefore recommends that:

o an implementation committee be appointed to ensure
that the recommendations contained in this report are
effectuated and to evaluate their effectiveness; and

o a comprehensive program for judicial education on
gender bias be developed which would include the following
elements:

a. encouragement of attendance at the California
Judges' College

b. inclusion of gender bias issues in all programs
for new judges and in substantive law courses;

c. creation of a special committee to develop
curriculum in family law and to propose a program designed to
ensure that every bench officer who hears family law matters
will be educated in family law and gender bias issues in family
law;

d. creation of a committee to coordinate efforts to
develop quality educational programs on gender bias and other
biases and to provide technical assistance and resources to
those engaged in this effort; and

e. development of a program that would train faculty
on the subtleties of handling gender bias courses and train
them in effective and innovative teaching methods.
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CONCLUSION

The advisory committee supports the creation of a
similar committee to study issues of racial and ethnic bias in
the courts and found that gender bias problems for women of
color were particularly serious.

The committee found that gender bias embedded in our
cultural and political history is manifested as well in the
decision making and courtroom environment of the California
justice system. The advisory committee members believe that it
is the special responsibility of the judiciary and the court
system, which are charged with judging the conduct and
resolving the disputes of others, to take immediate steps to
eradicate this bias and minimize its effects. The committee's
recommendations are offered in the spirit of fostering the
public’'s trust and confidence in the judicial system.
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INTRODUCTION
I. Gender bias: the historical context

The members of the Judicial Council Advisory Committee
on Gender Bias in the Courts were appointed by two Chief Jus-
tices and charged with the duty of examining the problem of
gender bias in the California courts, gathering information,
and making recommendations to the Judicial Council to correct
any problems identified. The committee found that serious
problems do exist in decison making, court practices and proce-
dures, the fair allocation of judicial resources, and in the
courtroom environment. The committee proposes a series of
recommendations in the areas of: Civil Litigation and Court-
room Demeanor, Family Law, Domestic Violence, Juvenile and
Criminal Law, and Court Administration. The committee also
proposes recommendations for implementing its suggestions and
for developing judicial education programs on gender bias
issues.

The problems of gender bias found by the committee and
discussed in this report are traceable to our historical and
cultural past. In any examination of bias based on gender,
therefore, it is first important to note the historical and
social context in which this bias is rooted. Women and men did
not share equal status in this country from its earliest begin-
nings. The first woman and her maid came to the colony of Vir-
ginia in 1608 and were followed thereafter in 1619 by ninety
other women who were needed to create a more solid and lasting
community in the new colony. As the colonies developed, women
came in greater numbers, often as indentured servants or, in
the case of many women of color, as slaves.;/ When women who
were neither slaves nor indentured servants came to this

country, Ethey did not necessarily find free

Flexner notes in her history of the suffrage movement:




Whatever their social station, under
English common law, which became
increasingly predominant in the colo-
nies and among all religious denomina-
tions {(until the advent of the Qua-
kers), women had many duties, but few
rights. Married women in particular
suffered "civil death,” having no right
to property and no legal entity or
existence apart from their husbands .2/

It is also easy to forget that it was not until August
26, 1920, when the proclamation certifying adoption of the
Nineteenth Amendment was signed that women had the right to
vote. That event occurred only 70 years ago. The effects of
this disenfranchisement linger, and no woman has yet been
elected president or vice-president of the United States.

The consequences of this position of political and
civil inferiority were grave. They include the characteriza-
tion of women as inferior, dependent, in need of protection,
lacking in credibility, vindictive, overly emotional, and suit-
able subjects for domination and control.

Although gender bias is rooted in the not-so-distant
past when women could neither vote nor own property, vast
social change has occurred and is continuing to occur at a
rapid rate. These changes have included, among others, the
entry into the work force of many more women, the increased
ability of men and women to plan their families, and the move-
ment to establish equal rights both for women and for racial
and ethnic minorities.

Qur times are now changing with such speed and explo-
siveness that it is incumbent upon the courts to keep pace with
and even to be in front of the changes that are surely coming.
With the increase in the number of women in the work force,
including as lawyers and judges, and with the changing demo-
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based on last century's ideas and values will no longer
suffice.

Accordingly, this investigation is not an attempt to
report to the Judicial Council whether the court system is
afflicted with a slight or a severe case of gender bias, or to
test whether the foundations of our court system are structur-
ally sound. Rather, our purpose is to provide the council with
a map that points out the pathways to a future that assures
decision making based on individual qualities, not on stereo-
types, on perceptions that men and women have equal worth and
dignity that endure regardless of their cultural or racial
identification, and on knowledge of the realities, both eco-
nomic and social, that men and women face in their lives. In
the advisory committee's view, the results of this report,
while critical of judges, lawyers, court clerks, and others in
many respects, are essentially positive, in that they document
issues and suggest specific recommendations for changes that
will enable the judiciary to travel into the twenty-first cen-
tury with the appropriate tools.

II. What is gender bias?

The advisory committee's working definition of gender
bias is: behavior or decision making of participants in the
justice system that is based on or reveals (1) stereotypical
attitudes about the nature and roles of women and men; (2) cul-
tural perceptions of their relative worth; or (3) myths and
misconceptions about the social and economic realities encoun-
tered by both sexes.

These factors manifest themselves in different ways.
Bias can be intentional and reflect 111 will as illustrated by
the report from a witness that a judge remarked that he

of the women lawyers. Intentional bias is the easiest form of
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bias to understand, and it may also be the least frequent.

Bias also includes disregard or insensitivity to the needs or
characteristics of one sex or the other, such as rules that
exclude children from the courtroom and make no other provi-
sions for them when often abused women seeking restraining
orders must come to court with their children. It includes
differential treatment of the sexes that occurs when a judge is
congenial and courteous to a male attorney and refuses to make
eye contact with the female opposing counsel. Or, bias may
amount to treatment that is unequal because it fails to
acknowledge immutable differences such as the need for preg-
nancy leave or the placement of female juveniles in shackles
unsuitable to and painful for the female anatomy. Finally,
bias can be seen in the effects of court procedures and poli-
cies that have a disparate impact on one class of persons. For
example, this occurs when child support guidelines are applied
as a ceiling rather than as a floor as the Legislature
intended, to the detriment of the children and the custodial
spouse, who is often female.

Manifestations of gender bias are often subtle and
difficult to discern. What is more, the path to understanding
bias can be blocked by a series of obstacles that impede prog-
ress. The first obstacle to a judicial understanding of bias
is personal resistance. Sometimes judges fail to take the
issue of gender bias seriously because it implies a lack of
impartiality, an implication that is difficult for judges to
accept. Judges may not understand or may ignore the life
experiences of those whose lives are so different from their
own. This attitude may lead to trivializing or devaluing
issues that uniquely affect one sex or the other. Thus, some
judges do not treat domestic violence as a crime even when the
level of violence is severe. Spousal abuse is seen rather as a

e S S

which the court should not intrude.
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Another factor that impedes the ability to recognize
bias and change behavior based upon it is the rapid and far-
reaching social change that has overtaken our political and
social institutions. What was once accepted behavior is no
longer acceptable. What was once chivalrous or courtly beha-
vior is now patronizing, for example, when the behavior relates
to women professionals in the courtroom. We therefore see male
judges responding negatively to female attorneys they perceive
as too aggressive, and judges query, "Why can't they act like
women; why must they act like men?"” when in fact the women are
only acting like lawyers.

Social change in general has been accompanied by a
similar change in the judicial role. Courts are busier and
larger. They require management. Bar leaders are beginning to
recognize that lawyers' civility in the courtroom is waning.

In this context, a judge has a duty to control the courtroom
environment and to intervene when others exhibit bias in ways
that were not expected of judges in earlier times. This change
in the judicial role is occurring while judges are still rela-
tively isolated professionals. Judges receive little feedback
and may be iscolated even from their peers. Coupled with this
isolation is the enduring characteristic of judges: they are
the ones in charge, and they wield great power over people's
lives. In some areas of the law, such as family law, judges
have broad discretion, the appeal rate is low, and to a great
extent the judges' views, be they fair and neutral or affected
by deeply-held personal beliefs, become the law of the case.

Juxtaposed against these characteristics of the
judge's role, both changing and enduring, is a horizon of
scarce and dwindling resources. More is being asked of judges
who have less time, and fewer dollars are available to admin-
ister the courts. This lack of resources can be offered as an

bias. Yet, the advisory committee determined, it is important
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to ask questions, especially in a time of scarce resources,
about where and how those resources are allocated and who is
paying the price. Family lawyers, for example, do not regard
this scarcity as a legitimate justification for the insuffi-
ciency of resources allocated in family law, and this insuffi-
ciency makes fair and efficient decision making in that field
even more difficult.

A review of the preceding pages of this introductory
section to the advisory committee's report might prompt the
guestions: does gender bias include bias against men, and what
is its effect on men? These questions are appropriate since
most of the examples appear to relate specifically to women,
and this is a study of gender. Presumably, a study of gender
bias in the courts should include a discussion of the issues
for both sexes. The advisory committee agrees with this propo-
sition and has addressed bias against men when it has been
shown. The fact is, however, if one excludes questions of
racial and ethnic bias that most certainly affect men, problems
of gender bias in the courts do not create specific disadvan-
tages for men, with a few notable exceptions.

There are several salient reasons for this. First,
historically white men have not been in positions of inferior-
ity. Rather, they have been in positions of power. They have
voted, held office, and owned property. They have not been
excluded from professions, and they have not been economically
disadvantaged solely because of their sex.

Second, stereotypes associated with white men do not
connote dependence, a lack of credibility, or the absence of
power. To the contrary, men are stereotypically viewed as
powerful, credible, and independent. For example, if one
examines the role of men as lawyers in the courtroom, one finds
that these stereotypes help to bolster a man's image as a

e ____

the usual victims of domestic violence, although certainly some
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women do act violently toward their spouses or companions.
Since white men have economic ascendancy in our culture, they
do not usually receive spousal support or child support. It is
only when the area ¢of the law and the focus of the decision
making calls for other values to be primary that men are dis-
advantaged. Thus, in custody disputes men battle stereotypes
that hold that while they are strong, credible, and indepen-
dent, they are not capable of nurturing small children. Or,
older male children, especially if they are members of a racial
or ethnic minority, may be difficult to place in adoptive fami-
lies because of stereotypes that associate violence and dis-
ruptive behavior with young men.

The third reason that this report does not focus on
the problems of men in the court system is that, except in the
area of child custody, the committee did not receive evidence
of bias against men. While men participated extensively in the
information-gathering phase of the committee's work, they did
not speak about bias against men. Except in the area of cus-
tody, none of the witnesses at the public hearings or the
regional meetings addressed bias against men in the courts.

In general, judges as well did not identify bias
against men as a widespread problem in the courts. Judges were
asked two questions on the judges' survey relating to their
perceptions about gender bias against women and men. Graphic
depictions of their responses appear below.
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Reference to these graphs shows that 63.8 percent of
the female judges agreed that gender bias against women is
widespread and either apparent or subtle. In contrast, 23.4
male judges have that opinion.

When we examine views about bias against men, however,
the numbers shift dramatically: only 4.6 percent of the female
judges and 5.6 percent of the male judges agree that gender
bias against men is widespread and either apparent or subtle.
The remaining large majority, 95.4 percent of the female judges
and 94.6 of the male judges, perceive either no bias against
men or believe it hardly exists. It is interesting to note
here that women and men tend to agree about their perceptions
of bias against men. There is not a great deal of difference
in the percentages. When bias against women is examined, men
tend to see thé problem as one that occurs much less frequently
than do women.

Thus, the judges' survey corroborates the focus and
emphasis the advisory committee has selected. For the most
part, the examples and testimony will discuss the issues of
gender bias as they relate to disadvantages faced by women in
the court system due to their sex. Whenever the comnittee
received testimony or other information relating to the disad-
vantages for men in the court system due to their sex, these
instances will be discussed.

Although the information-gathering phase of the com-
mittee's work did not reveal that bias against men is a wide-
spread problem in the courts, the committee members believe
that the bias that exists against women hurts men as well.

Both men and women have a special interest in ensuring that
gender bias is no longer present in decision making and in the
courtroom environment., Men who testified at the regional meet-

particular group ultimately harms the entire system.

1463C 9

A\t

O



ITI. The genesis and development of the advisory committee

A. Appointment of precursor committee

On July 15, 1986, then Chief Justice Rose Elizabeth
Bird appointed a special committee of Judicial Council members
to review issues of gender bias in the California court
system. The committee's formation was inspired in part by the
active interest in issues of gender bias demonstrated by per-
sons and organizations in California and the states of New York
and New Jersey. The Judicial Council committee was chaired by
now retired Justice Elwood Lui of the Court of Appeal for the
Second District, Division Three, and was charged with: (1)
reviewing specific suggestions for changes in court practice
and procedure designed to assure equal treatment for men and
women in the court system; and (2) reporting its recommenda-
tions to the full Judicial Council.

Based on its extensive review of proposals pending in
California and New York and New Jersey, the committee developed
eight recommendations to the Judicial Council that concerned
both suggested changes in court practice and procedure and fur-
ther study of specific issues. Included in the proposals were
recommendations relating to:

(1) Jjudicial education;

(2) training conducted by the Administrative Office
of the Courts (AOC);

(3) a Standard of Judicial Administration setting
forth a judge's duty to refrain from and prevent conduct exhib-
iting bias in the courtroom;

(4) a Standard of Judicial Administration governing
waiting rooms for children;

,,,,,,,,,,, (5) a sStandard of Judicial Administration on the use
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(6) review by the AOC of all statewide rules, stan-
dards, and forms to assure the use of gender-neutral language;

(7) formal transmittal of reports from New York and
New Jersey to other state agencies; and

(8) further study of gender bias issues by an advi-
sory committee.

In accordance with the council's usual practice, a
preliminary report summarizing the eight proposals was circu-
lated for statewide comment in September 1986.

The committee's final recommendations were modified
slightly and approved by the Judicial Council Court Management
Committee at its November 1986 meeting, and, as modified, were
adopted by the full council on December 6, 1986.

B. Implementation of council proposals

The following actions were taken after the December
1986 meeting, pursuant to the recommendations adopted by the
Judicial Council:

(1) A letter dated December 30, 1986, was transmitted
to the California Center for Judicial Education and Research
(CJER) from the Administrative Director of the Courts. The
letter commended CJER for its educational programs on fairness
and urged expansion of those programs to include specific gen-
der bias components at the substantive law institutes, orienta-
tion programs, and the Judges' College.

(2) A gender bias component was contained in CJER's
Family Law Institute in March 1987,

(3) A gender bias component was a part of the work-
shop for presiding judges and court administrators conducted by
the AOC on April 3 and 4, 1987.

waiting room prepared by Judge Alice A. Lytle of the Sacramento
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Municipal Court were distributed to the courts on January 5,
1987.

(5) Copies of the New York and New Jersey reports
were mailed, with letters of explanation, to the Commission on
Judicial Performance, the Attorney General, the State Bar of
California, the Committee of Bar Examiners, and the dean of
each law school registered with that committee.

C. Appointment of advisory committee

On January 2, 1987, pursuant to Government Code sec-
tion 68501, then Chief Justice Rose Elizabeth Bird appointed 27
members to the Judicial Council Advisory Committee on Gender
Bias in the Courts. Justice Elwood Lui of the Court of Appeal
for the Second Appellate District, Division Three, and Senator
Diane E. Watson of the Twenty-eighth Senate District were named
co-chairs. Thereafter, Chief Justice Malcolm M. Lucas
appointed two additional members on March 16, 1987, and four
additional members on September 23, 1987. On September 23,
Chief Justice Lucas also named Los Angeles Superior Court Judge
David M. Rothman as co-chair to replace Justice Lui, who
retired and returned to private practice. Justice Lui remains
a member of the executive committee and the full committee.
Los Angeles Superior Court Judge Judith C. Chirlin was selected
as vice-chair. Chief Justice Lucas alsoc selected Dr. Norma J.
Wikler, a recognized expert in the field with substantial
experience in other states, to serve as an advisor and consul-
tant to the committee. The committee was charged with conduct-
ing a comprehensive review of gender bias issues, consistent
with the scope of the Judicial Council's authority and with
special focus on the following topics

0 gender bias within the judicary;
o selection of court-appointed counsel;
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jury instructions;

domestic violence;

custody;

child support;

economic consequences of dissolution; and

© O ¢ 0 O ¢

family law education and assignment procedures.

The council further authorized the advisory committee
to

o consult with other professionals in the justice
system;

o conduct public hearings, regional meetings, and
surveys;
collect statistical information; and
perform any other tasks consistent with the Judi-
cial Council's authority and the committee's charge.

A committee roster is contained in this report at
Appendix A, and a full description of the information-
gathering techniques used by the advisory committee is con-
tained at Tab 3.

D. The national perspective

It is important to note briefly that the advisory com-
mittee is not functioning in isolation in its endeavor to exam-
ine problems of gender bias in the courts. There are now
approximately 29 similar committees in other states. The Con-
ference of Chief Justices in 1988 called for the creation of
task forces on both gender bias and racial and ethnic bias in
every state. A national conference on gender bias issues was

In the next decade, other nations will begin to study the prob-
lem of gender bias in the courts. Representatives from over 50
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countries attended the annual meeting of the National Associa-
tion of Women Judges held in October 1989 commemorating the
tenth anniversary of the founding of the association. Judicial
education on gender bias is well under way in Canada, and the
Federal Study Committee recently issued a report that recom-
mended judicial education on gender bias issues for the Federal
bench.

E. Special focus on gender bias and racial and
ethnic bias

In recognition that other equally troublesome and per-
nicious biases in our culture exist and affect court proceed-
ings and in recognition of the changing demographics in Cali-
fornia, the advisory committee designated the issue of the
interaction between and the dual effects of gender and racial
and ethnic bias as an important area of inquiry. The committee
further recognized, however, that problems of racial and ethnic
bias were not expressly included in its charge and that consid-
eration by a separate committee was crucial to fully document-
ing these issues. Reference to and discussion of this issue
may be found throughout this report and is more fully summar-
ized and discussed at Tab 10.

IV. The advisory committee's report

In the pages that follow, the advisory committee will
set forth its recommendations for solutions to problems of gen-
der bias in the courts and will support these recommendations
with information collected from the various sources consulted.
The committee will report its findings in a particular area in
summary fashion, will then pose a recommendation on the topic

with a discussion and analysis of the information supporting
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both the findings and the recommendation presented. This for-
mat will be followed essentially for each of the substantive
law topics and subtopics within them and for the committee's
recommendations regarding a mechanism for implementation of the
suggested proposals. The chapters appear in the following
order:

Civil Litigation and Courtroom Demeanor

Family Law

Domestic Violence

Juvenile and Criminal Law

. Court Administration

H MO O w >

. Implementation and Judicial Education

The report will end with a look to the future and a
summary of the advisory committee's review of the special focus
issue of gender and racial and ethnic bias and a brief conclu-
sion. Appendices are attached that contain the committee ros-
ter and fact sheet, the Chief Justice's speech at the first
meeting of the committee, and copies of various survey instru-
ments and other information-gathering devices.

The process of self-scrutiny represented by this report
is both a necessary and a healthy one. It is rarely conducted
by any institution. It is fitting, then, that those who sit in
judgment over others are willing to look inside their own house,
the one we call the courthouse, and voluntarily undertake a
process of introspection and serious consideration of proposals
for change.
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1/ Flexner, Eleanor, Century of Struggle: The Women's Rights
Movement in the United States, 1971, p. 3.

2/ 1d4. at p. 7.
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METHODOLOGY

I. Introduction: the methodological approach

The findings, conclusions, and recommendations in this
report are supported by data generated by a wide range of in-
formation gathering techniques which have been analyzed and
interpeted by advisory committee members and in select areas
also by outside social scientists. At the completion of the
data gathering phase, the advisory committee reviewed approxi-
mately 3,500 pages of hearing transcript, 200 letters of com-
ment, hundreds of articles, summaries of meetings, and survey
results and reports. The fact that these diverse sources of
information proved to be mutually corroborative has given the
committee added confidence that within its areas of designated
concern, its documentation of gender bias in the California
courts has been both accurate and comprehensive.

The primary information techniques, described with
particularity below, consisted of consultation with and the
collection of testimony from a wide spectrum of knowledgeable
and credible people across the state with different vantage
points who supplied the committee with an accurate account of
their experiences in the courts. Judges, attorneys, domestic
violence workers, mediators, clerks, litigants, and others who
work at every level of the justice system related their views
of the California court system in rural areas, urban areas,
large courts and small courts. The judges' survey proved to be
a most reliable source especially in light of the high response
rate of 73.9 percent. The advisory committee's approach is
also in accord with that used by gender bias task forces across
the country. The committee is satisfied that it secured the




This method of information gathering is especially
suited to a field in which not only impropriety but the appear-
ance of impropriety is important. Judges are bound by Canon 2
0of the Code of Judicial Conduct which requires them to avoid
impropriety and the appearance of impropriety in all their
activities. This means that the views and impressions of the
public and of those who work in the justice system are highly
relevant to the inquiry.

The committee pursued a methodological approach that
is uniquely appropriate to its distinctive mandate. Gender
bias, as with all biases, is elusive. It is rarely manifested
in objective forms that can be weighed or measured. To outline
the contours and parameters of bias, an investigating body must
rely on many sources of information. ©No single data source is
sufficient. Pilecing together the diverse data sets not only
begins to build a composite picture of the many aspects of
bias, but it also serves to corroborate the information already
gathered. Each piece refines our understanding of what gender
bias is and how it operates.

IT. The methodological constraints

Each state that seeks to examine the question of gen-
der bias starts with its own data base of statistical informa-
tion. 1In California, probably because its docket is so huge
and recovery of information is so expensive, statistics are
simply not available in most fields. Although a preliminary
study has been conducted, the Family Court Services Program,
for example, has not yet instituted a uniform statistical re-
porting system in family law. Early on in the process, the
task force acknowledged that this hurdle was not possible to
overcome given existing resources.

"""" T Calitorniats lack of statistics;especially—in the
area of family law, are mirrored in other states. The lack of
relevant, retrievable statistical data on issues pertaining to
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gender bias was acknowledged at the national gender bias
conference conducted by the National Center for State Courts to
be a primary problem for those investigating gender bias in the
courts.

In light of the lack of statistical information in
some fields, the advisory committee determined that recommen-
dations for collecting information were sometimes appropriate.
If it appeared to the committee that "hard data" was necessary
to document gender bias, then a recommendation in that regard
was adopted by the committee. For example, family law research
and statistics are the subject of one recommendation and statis-
tical reporting of the appointment of counsel is the subject of
another.

The value of the data that the advisory did collect is
that it permitted the advisory committee to readily identify
the problems of gender bias, assess their consequences, and
develop some idea of their extent. In some cases, however,
statistical information is necessary to define more precisely
the extent to which gender bias operates and to monitor its
continuing existence or amelioration. This will be the mandate
of the implementation committee.

III. Information gathering techniques

The advisory committee used the following methods of
gathering information about the problems of gender bias in the
California courts:

0 A survey of California judges
Confidential regional bar meetings
Public hearings
Site visits to two jail facilities

O O O ©

Focus group discussions with judges, civil litiga-

State Bar Annual meeting in September 1988
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o0 Information gathering meetings with domestic vio-
lence advocates

0 Meetings with and surveys of court clerks

0 Reports submitted by participants at the Conference
of Affiliates of California Women Lawyers on practices
in various counties relating to domestic violence
diversion, attorneys' fees in family law matters,
alternative sentencing and dispositional programs in
criminal and juvenile law, and the appointment of
counsel in juvenile and criminal matters

o Extensive literature and case law searches in the
fields of concern to the committee

0 An invitation to submit written comments published

in California Lawyer
0 Follow-up telephone interviews with participants

The information provided by witnesses who attended the
various hearings will often be referred to as testimony, but
the committee acknowledges that it was not provided under oath.

A. A survey of California judges
1. A general description of the survey

Since this is a study of gender bias in the courts,
the advisory committee determined that information collected
from the judges themselves would be of great value. For this
reason, the advisory committee determined tht the resources
available to obtain outside research would be best allocated to
determining the views and decision making patterns of judges.
To ensure that the highest standards of social scientific sur-
vey research would be met, the committee contracted with Applied

based in Santa Cruz, California to work with the staff of the
Administrative Office of the Courts in designing and imple-
menting this study.
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In order to invite the widest possible commentary and
opinion, 811l judges and commissioners in the State of
California, a distribution total of 1737, were sent the survey
guestionnaire along with a letter from Chief Justice Malcolm M.
Lucas. For purposes of analysis, however, a sample of 575 was
drawn from this larger list. This sample size ensured that
there would be sufficient reources of time and personnel to
follow up on non-responders in order to achieve a response rate
or “completion” rate high enough to permit generalizations re-
garding the attitudes and practices of judges in general. A
pre-test was conducted of approximately 15 judges who commented
on a draft survey instrument and helped the committee refine
the questionnaire and clarify ambiguities in the questions.

2. Sample plan and method

This sample of 575, referred to in this report as the
entire sample, consisted of the following elements:

(a) a representative or probabili ample of 434
(alsoc referred to as a “"systematic random sample") composed of
every fourth name on the population list of all judges and
commissioners;

{(b) an oversample of 13 sole judges (all sole judges
of superior courts not already included in the representative
sample);

{c) an oversample of 59 family law judges (all
family law judges not already included in the representative
sample}; and

{(d) an oversample of 69 women judges (every second
woman judge not already included in the representative sample).

entire sample of three types of judicial officers who otherwise
exist in relatively small numbers in the population as a
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whole: sole judges, family law judges, and women judges. While
these three groups are included in the representative sample in
direct proportion to their numbers in the population of judicial
officers as a whole, the oversamples increase the final yield

of these three groups. This increased or enriched sample makes
the groups large enough to permit the examination of differences
between them. For example, by using the entire sample, which
can be separated according to gender, comparisons can be made
between male and female judges.

In this report, unless otherwise indicated, the sample
statistics given are those for the representative sample (i.e.
the sample consisting of every fourth name on the population
list of all judges and commissioners). This is the correct
statistic to use when one is describing the opinions, percep-
tions, or experiences of California judges as a whole (e.g.
what percent of all judicial officers in California favor X?
endorse Y? have observed 2?). In instances where groups of
judicial officers are compared to one another (male judges to
female judges; family judges to all others), the statistics are
drawn from the entire sample which, as noted before, contains

the oversamples of the three special groups. The distinction
between the use of the different samples is crucial. The com-
mittee was concerned that the sample it used generally did not
skew the results to reflect the views of, for example, women
judges or family law judges. Thus, most references to the sur-
vey data are to the representative sample which is randomly
selected and does not over sample any one group. It is only
when gender distinctions or differences between family law and
other judges are of interest that the over sample is used.
When the responses of different groups of judges are
compared, statistical tests of significance are necessary to
determine whether or not the difference found in the sample is

exists in the population from which the sample was drawn. If,
for example, one wanted to compare differences between male and
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female judges, the differences reflected in the sample must
correspond to the differences one would expect in the entire
population. The "“Chi Square® is the statistical test most
commonly employved for this purpose. By convention, statisti-
cians and social scientists accept as signficant any
*significance® value less that 0.05, for this allows the re-
searcher to be at least 95% confident that generalizations from
a sample correspond to a difference in the population as a
whole. In this report, only those differences in responses
between groups of judges that are statistically significant will

be presented.

3. The response rate

The response rate or completion rate in a survey is
extremely important, since it strongly affects a researcher’'s
confidence that a sample reflects the population accurately.
The problem of "sampling bias" is assumed to be problematic to
the extent that the response rate is low. In the present sur-
vey, the overall response rate was 73% or 1268 completed
gquestionnaires out of a total population of 1737 judges and
commissioners. Of the 575 individuals in the entire sample,
425 completed questionnaires were received for a response rate
of 73.9 percent, which is considered high by the standards of
the field.

4., What the survey vielded

The survey provided the advisory committee with exten-
sive information on judicial opinions and decisions in the
courts during the past three years. In addition, the survey
produced data concerning the aspects of gender bias judges deem

—most—important for judicial education and the appropriateness

of a host of possible remedies for the problem. The survey
also uncovered a number of statistically significant, dramatic

1474C 7




differences beween female and male judicial officers. Gender
strongly affects judges’' experiences, views, evaluations, and
preferred remedies pertaining to gender bias in the courts.

B. Confidential regional bar meetings

A series of six confidential regional bar meetings for
California attorneys were conducted in January through March of
1988 in the Counties of Butte, Sacramento, San Francisco,
Orange, Fresno, and Los Angeles. From 30 to 50 attornevys
attended each meeting except in Sacramento, which had approxi-
mately 1% attendees. The meetings were held over several hours
s¢ that attorneys could drop in as their schedules permitted
and the meetings often extended into the evening hours so that
attorneys could also attend after the close of business.
Approximately 200 attorneys testified statewide. Most of those
who testified were women, but several men testified at each
meeting.

The witnesses were given an opportunity to spesk
confidentially about their personal experiences and observations
on problems and issues of gender bias in the courts on all of
the issues of concern to the committee. Written gquestions were
distributed in advance to generate discussions. The questions
reflected preliminary areas of concern to the committee and pro-
vided a3 framework and stimulus for thinking. Some attorneys
sent written communications which were read by others because
of either the unavailability of the witness or the witness® fear
of identification or reprisal.

Panels from the advisory committee attended each
meeting, and the meetings were transcribed. No judge member of
the advisory committee attended a confidential bar meeting in

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, o g

The special feature of this information gathering —— -
technique was the candor of the witnesses and their obvious re-
spect for the judiciary. Reports from different areas of the
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state were consistent. The meetings provided an opportunity to
canvas the bar about the issue of gender bias in a setting that
fostered discussion and openness.

C. The public hearings

Five public hearings were conducted in Los Angeles,
San Diego, San Francisco, Sacramento, and Fresno from January
to April of 1989, The public hearings were designed to solicit
comments from participants in the justice system. Approxi-
mately 150 witnesses participated in the hearings. The hearings
were conducted from 11:00 a.m. into the evening hours to permit
working people to attend. They were publicized and open to the
press. Expert testimony was solicited in advance and scheduled.
Open mike periods were also scheduled to permit members of the
public to speak.

Many of the experts who attended had impressive cre-
dentials in the areas of study of interest to the committee.
They often submitted written testimony and bibliographies along
with their oral testimony. Presiding judges and bar presidents
were invited to address the advisory committee at each public
hearing. Approximately 25 experts were scheduled at each
meeting and from 5 to 15 members of the public participated at
each meeting as well. Other members of the public and the legal
community attended, but d4id not testify. The hearings were
transcribed.

The public hearing witnesses reflected a wide range of
expertise in the areas of concern to the committee. Witnesses
included judges, presiding judges, attorneys and bar leaders,
citizens and litigants, and others who work at every level of
the justice system, such as clerks, court administra-
tors, social workers, mediators, psychologists, and law enforce-

ment officers.
The hearings did not necessarily consist of anecdotes
about judicial misconduct or courtroom incidents which dominated
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the information gathered at the confidential bar meetings. In-
stead, the testimony was analytical; the witnesses observed
patterns of behavior; and their comments were substantive.
Public hearing witnesses discussed decision making and suggested
remedies.

When litigants submitted their remarks to the commit-
tee, there was no attempt to determine the merits of their
claims. The advisory committee relied on this testimony only
in a very limited way to define the parameters of the public’s
perception of the problem. Although the advisory committee
didn't analyze the specifics of the individual claims, the
testimony did establish a public perception on the part of many
litigants that they were mistreated by the court system directly
due to their gender.

D. Site visits to two jail facilities

A panel of committee members visited Sybil Brand Insti-
tute for Women in Los Angeles. Sybil Brand, built for 900
persons, now houses 2300 women. The committee members talked
to over 150 women who attended parenting classes conducted at
the jail. The committee members attended the classes themselves
and asked the incarcerated women a series of questions relating
to vocational training, medical care and other special needs,
and their interaction with the dependency court. The inmates
were invited to write their thoughts down on paper and submit
them to the committee members. Inmates were not permitted to
discuss the details of criminal matters leading to their incar-
ceration.

A separate panel of committee members, with some over-
lap in attendance, visited Miraloma, a women's honor jail in
Los Angeles. Approximately 30 women were interviewed at

Miraloma.
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These site visits produced a wealth of knowledge about
conditions for incarcerated women. The most significant areas
of concern expressed by these women were problems they experi-
enced with being separated from their children and the difficul-
ties they knew awaited them in being reunited with their
families.

The interviews and discussions with incarcerated women
were accompanied by interviews with teachers and other staff
members at the facilities. The information provided by the
staff corroborated much of the women's testimony. These visits
were made with the full cooperation and assistance of the
warden and her staff who facilitated the visits and
information-gathering process.

E. Focus group discussions at the State Bar

Four focus group discussions were conducted at the
State Bar Annual Meeting in September 1988. The discussions
were conducted by separate panels of committee members and
groups of (1) judges; (2) civil litigators; (3) family law
specialists; and (4) leaders of minority bar groups. The ad-
visory committee invited a cross-section of opinion leaders in
these groups to attend. Each focus group consisted of from 10
to 15 experts and from 3 to 5 committee members. The dis-
cussions usually lasted from two to three hours, and in some
cases the participants stayed on into the lunch hour or late
afternoon.

Written lists of discussion questions were mailed to
each group in advance. The committee used this forum as a kind
of laboratory to test the accuracy or advisability of potential
remedies and preliminary committee findings. The participants
provided the committee with further refinement, corroboration

~and feedback. The focus groups had several advantages. The&w
permitted the committee members an opportunity to debate cer-
tain questions with thoughtful leaders and experts. This was
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not possible at other meetings or hearings. The committee was
also able to gain more knowledge about judges® and attorneys®
views on certain issues and to analyze some of the information
already gathered. Finally, the focus groups allowed the com-
mittee to determine whether a proposed remedy inadvertently
created unforeseen problems or unintended results in the area

of expertise of the focus group. The focus group for minority
bar leaders was particularly valuable as a source of information
about the concerns of minority attorneys in California.

F. Meetings with domestic violence advocates

Members of the subcommittee on domestic violence con-
ducted three meetings with members of three regional coalitions
against domestic violence. These coalitions represent battered
women's shelters and services provided throughout the state.

The meetings were conducted in Los Angeles, Fresno, and Vallejo
in the fall of 1988. A range of 15 to 20 domestic violence lay
advocates, attorneys, and victims attended these meetings.
Written testimony was also submitted from a fourth coalition,
the California Women of Color Coalition Against Domestic
Violence. The coalition meetings and written testimony provided
the advisory committee with first-hand accounts of the experi-
ences battered women have in attempting to use the courts to
obtain protection from the violence they face. Space would not
permit the committee to repeat the experiences of all of the
women who testified. Their stories were poignant and at times
overwhelming in ways that the summaries contained in this report
cannot convey. In no other area was the committee able to ob-
tain so much information directly from the people the courts

are attempting to serve.
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G. Meetings with clerks

In July 1988, court employees from around the state
who participated in an Administrative Office of the Courts
workshop entitled “"Develcping Management Skills" were invited
to attend discussion groups on gender bias issues conducted by
the subcommittee on court administration during the conference.
The employees who attended the discussion groups and others at
the conference completed a questionnaire on employment practices
and gender bias in the court work environment. Subsequently,
in October 1988, municipal court clerks attended a special con-
ference and were invited to participate in a drop-in roundtable
discussion led by subcommittee members on gender bias issues
arising in the court workplace. These attendees completed a
slightly modified questionnaire as well.

The discussion groups were sparsely attended, in part,
committee members were told, because some clerks were uncomfort-
able with the subject matter or feared that their superiors
would object to their attendance. Approximately 10 persons
attended each group. The major issues raised by clerks at these
sessions were: opportunities for advancement and training,
child care, and sexual harassment.

H. Survey of court employment practices

In March 1989, the subcommittee on court adminstration
prepared a comprehensive survey about employment practices in
the courts. Every court in the state received a survey and a
request for written materials about court policies on affirma-
tive action, sexual harassment policies and training, and preg-
nancy and parenting leave. This information was supplemented
by a review of the more detailed written materials. Follow-up

B

interviews were conducted in the spring of 1989 with representa-
tives from six courts. Court executives, court clerks, and
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presiding judges were contacted. The participating courts were:
Alameda Superior Court, Monterey Superior Court, Placer Superior
Court, Ventura Municipal Court, Stanislaus Municipal Court, and
Santa Cruz Municipal Court.

I. Reports submitted by affiliates of California
Women Lawyers

Reports were submitted to the advisory committee on
four separate subjects. The committee needed information on
the availability and accountability of domestic violence
diversion programs, the practices in various jurisdictions of
awarding attorneys' fees in family law matters, the availability
of alternative sentencing programs or dispositions, and proce-
dures and policies for the appointment of counsel.

Various women's bar associations affiliated with
California Women Lawyers compiled information from several
counties on these issues and submitted the information to the
committee. Standardized interview sheets were provided each
project participant. This information gathering technique was
not used to obtain statewide patterns and practices since par-
ticipation was limited in some areas and sometimes only a few
counties were heard from. Rather, the information gathered
served to corroborate anecdotal information received from other
sources.

J. Literature and case law searches

The advisory committee conducted an extensive litera-
ture search in the areas of concern to the committee. Research
from other states, articles on substantive law and court admini-
stration, scholarly articles in both law and other disciplines,

and relevant case law were reviewed comprehensively by the com=
mittee. Although this research was secondary to the testimony
gathered by the committee, it often served to confirm the
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assertions or contentions of the witnesses or to show that a
problem revealed in California was recognized nationally. The
advisory committee also reviewed the gender bias reports avail-
able from other states.

K. Invitation to comment in California Lawver

Over 200 comments were received in response to a re-
gquest for comments published in California Lawyer in July of

1988. Attorneys who were unable to or chose not to testify at
the regional meetings or public hearings could submit testimony
in writing. The request contained specific questions on the
issues of concern to the committee. The responses came from
all over the state and from both urban and rural areas. Many
of the responses were anonymous.

L. Follow-up telephone interviews

The advisory committee's general policy was to
follow-up testimony of all kinds with telephone interviews when-
ever possible. Thus, staff conferred with judges and attorneys
who attended the focus group both before the group meeting and
thereafter. Public hearing witnesses were often consulted again
by telephone for their views on a particular remedy or recommen-
dation. This ensured that the testimony provided was not mis-
understood and gave the advisory committee an opportunity to
extend its own expertise.
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ACHIEVING EQUAL JUSTICE IN LITIGATION AND
COURTROOM INTERACTION

The Report of the Judicial Council
Advisory Committee on Gender Bias
in the Courts
on Civil Litigation and Courtroom Demeanor

Mr. Herbert M. Rosenthal, Chair,
Civil Litigation and Courtroom
Demeanor Subcommittee
Executive Director, State Bar of California

"When I would question him and say, °‘But
Your Honor, I understand that she has a
right to do this by law,' he turned
around to me, and we had probably about
75, B0 people waiting to be heard before
this judge; he turned around to me and
said, 'I do not care what the law says.
When you are in my courtroom, I am God,

Butte County Regional
Meeting Transcript, page 107
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I. Introduction

Both in the past and in contemporary times, the court-
room has provided a wealth of dramatic material often depicted
in literature, film, and television. Our courtrooms, in many
ways, constitute a human theater. The courtroom drama per-
formed there is a cooperative performance. Some players are in
charge; some assist; some preserve order; some perform on
behalf of an individual or the community in general. But some
perform in the courtroom theater not out of commitment or
professional desire, but because they must. They are summoned;
they are subpoenaed; or the court is the only place to obtain
what eludes them: justice. The dramas performed there every
day can be comic or tragic, farcical or absurd. The regular
performers may become inured to the theatrical elements, but
the one-time performer, the one whose real life is portrayed
there, does not become inured. It is for that player more than
any other that the judicial system has a primary duty to pre-
vent gender bias or any bias from marring the performance--a
performance that is, in fact, not play-acting at all.

The nature, the tone, indeed, the overtones of the
courtroom drama indicate to all who view it the attitudes of
the participants in the judicial system. When the courtesy,
the civility, the respect for all participants is preserved in
a courtroom, then equal justice, and certainly the appearance
of justice, is possible to achieve. But justice will continue
to elude the one-time participants and our communities if we
see courtrooms in which judges are engaging in overt and subtle
forms of gender-biased conduct, as attorneys, litigants, and
court personnel have reported to the members of the advisory
committee. Moreover, if judges fail to prohibit the more
blatant and serious attorney conduct observed and reported to
the advisory committee, and the State Bar fails to take steps

the courts will remain an illusion.
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Conduct of those judges and attorneys who exhibit
gender bias cannot remain, as it is, exacerbated by court
employees who act under the court's direct supervision and
control. Nor can the courts permit those employees to be
themselves the victims of biased behavior. Proceedings should
no longer be conducted in courtroom environments where the very
language used ignores or demeans women. Outside of our court-
rooms, judges should not create the impression that they lack
impartiality by choosing to belong to clubs that practice
invidious discrimination, and attorneys should not use the
premises of discriminatory clubs for business purposes.
Finally, Californians are entitled to be judged by a diverse
judiciary reflective of the numbers of qualified men and women
in the legal profession and in our communities.

Although the committee recognizes that bias based on
gender includes bias against both men and women, virtually no
testimony was received in the area of courtroom demeanor and
civil litigation that reported bias against men. Perhaps this
is because many of the stereotypes associated with men are
perceived as advantages and not disadvantages in the court-
room. Some testimony was heard relating to bias against men in
other areas and bias against men who are members of ethnic or
racial minorities. These subjects are covered in subsequent
chapters of this report. As a result, the acknowledged
emphasis of this section is on bias against women based on
their gender and the supporting information will usually refer
to women.

II. Chapter Overview

A. Courtroom conduct and civil litigation

Therefore, it is fundamental to our system of justice that
judges act fairly and impartially. Thus, when pervasive bias
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by judges exists, as this report demonstrates, the system is
not fullfilling its duty to assure equal justice under the
law. Regardless of its form, overt or subtle, gender bias is
pernicious and harmful.

This chapter will discuss the evidence reported to and
collected by the advisory committee relating to these problems
and propose specific remedies for their resolution. The recom-
mendations in the pages that follow are directed toward judi-
cial officers, courtroom staff, and lawyers who function in the
litigation context. For bias of any kind to abate, judicial
officers must regard expressions of bias as intolerable.
Efforts need to be undertaken to remedy igonorance of the
problems of gender bias and correct false perceptions. The
judges must lead in articulating and accomplishing the goal of
elimination of gender bias in the courts through setting the
tone of fairness in the courtroom; appropriately responding to
expressions of gender bias in the courtroom; controlling staff;
reflecting impartiality in other activities; ensuring neutral-
ity in court appointments; using gender neutral language; and
supporting diversity in judicial selection.

Lawyers must follow the lead of the judiciary. In the
final analysis, a judge is simply a former law student and a
former lawyer. A judge often reflects the accepted social and
ethical rules of the legal culture. If that culture regards
expressions of bias as improper -- not just from the moment
robes are donned, but from the beginning of a lawyer's career
~- then it is likely that judges who come from such a
background will also be intolerant of bias, and will be able to
afford participants in the court system equal justice under the
law.

B. Racial and ethnic bias

and ethnic bias when combined with gender bias as a special
focus of its inquiry. In other words, the committee was
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particularly concerned with the problems of minority women in
the courts. Whenever possible, witnesses were asked to respond
to questions concerning this special focus. The evidence
collected was of such crucial importance to the advisory com-
mittee members that a special section has been devoted to the

issues and information revealed.;/

Accordingly, the infor-
mation gathered relating to the ways in which the combination
of gender and ethnic and racial bias affects litigation and
courtroom demeanor as well as other areas of the law is discus-

sed in a subsequent chapter of this report.
C. Judicial education

Judicial education is clearly regarded as the
essential cure for the ills of gender bias. The advisory
committee suggests that the information contained in this
chapter be consulted for assistance in developing curriculum
materials for judicial education programs on civil litigation
and courtroom demeanor. The subject of judicial education will
be covered in depth in a subsequent chapter that will pose

specific recommendations about how judicial education programs

on gender bias should be develOped.zl

D. A note on implemention

Many of the recommendations discussed in this chapter
and indeed in other sections of this report propose remedies
that require implemention. The Judicial Council is asked to
approve in principle the adoption of rules, standards, and
programs. Additional recommendations suggest action by other
institutions or agencies such as the California Judges Associ-
ation and the State Bar. The specific language of the rules

nor have all the details of the programs been set out. It is

the recommendation of the advisory committee that these tasks
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and further monitoring responsibilities be under- taken by an

implementation committee.i/

III. Methodology

Of the methods of gathering information described in
the general methodology section of this report, the most
crucial to the work of the Civil Litigation and Courtroom
Demeanor Subcommittee were the regional bar meetings. At these
meetings, many attorneys reported their views and experiences
to the members of the advisory committee in an informal confi-
dential setting. The identities of these witnesses are not
disclosed so that they do not suffer any repercussions result-
ing from their candor. It is acknowledged that some of the
anecdotes related may have reflected personal animosity toward
a judicial officer or attorney or were rooted in the disap-
pointment caused by losing a case. The reports, however, were
too frequent to be discounted and followed an identifiable
pattern from county to county. The witnesses were respectful
of the process and sometimes almost apologetic about their
reports. Many witnesses were local bar leaders with reputa-
tions for truth and veracity in the community. The advisory
committee found the witnesses credible in most instances. The
number of participants at most regional meetings equaled from
30 to 40 persons. There were six meetings conducted throughout
the state.

The regional meetings were confidential because some
lawyers are reluctant to come forward publicly with complaints
about judges out of fear of reprisals or repercussions. Dra-
matically, at the regional meeting held in Fresno County, many
witnesses read written statements on behalf of other attorneys
from the outlying districts who refused to attend the hearing

them professionally.
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The public hearings also yielded a wealth of testimony
relevant to the topics covered in this chapter of the report.
This testimony included statements from bar presidents and
presiding judges, and presidents of the State Bar and of the
American Bar Association. The focus of the testimony was
primarily on proposed remedies rather than detailed descrip-
tions of courtroom conduct.

Focus groups conducted at the State Bar Annual Meeting
in 1988 for civil litigators and judges were invaluable sources
of information. It was at these focus groups that remedies
were debated and analyzed, and distinguished litigators and
trial judges corroborated the information provided by local
attorneys at the regional bar meetings.

The focus group for judges also provided the advisory
committee with a sounding board for the development of the
judges' survey, the most important source of judicial attitudes
and opinions analyzed by the committee. The judges' survey was
a vital tool for determining judicial views on courtroom
demeanor and the remedies for correcting it.

The committee conducted a comprehensive search of
judicial conduct case law and the literature in the field of
civil litigation, courtroom demeanor, discriminatory clubs, the
employment of women lawyers, and the judicial selection process.

The committee is indebted to the State Bar Committee
on Women in the Law for its timely production of an in-depth
survey of California women lawyers on many issues of concern to
the advisory committee.

These disparate data sets, confidential attorney
meetings, public hearings, small discussion groups, a judges’
survey, and a literature search provided the subcommittee with
reliable information on which to base its recommendations.
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Iv. Findings, Recommendations, Discussion, and Analysis

A. Conduct of judges, other bench officers, and court
employees

Findings

In determining whether incidents of gender bias occur
in the courtrooms of California, the inquiry must begin with an
examination of judicial conduct. Ms. Margaret Morrow, past-
president of the Los Angeles County Bar Association, in
pointing out that the focus for studies of gender bias in the
courts has been primarily on the judiciary, stated:

It is they who set the tone. It is they who

control the participants. It is they who

define the boundaries of appropriate and

inappropriate conduct, and they, who in many

cases, make the ultimate decision as to the

rights and responsibilities of the 1liti-

gants."4/

Ms. Morrow correctly identified the reasons that
judicial conduct has been subjected to such scrutiny. It is a
scrutiny that judges across California have willingly accepted
as indicated by their open and candid participation in the
focus groups conducted at the State Bar annual meeting in
September 1988, in their impressive response rate of 73 percent
to the judges' survey disseminated in May 1989, and in their
participation in the growing number of judicial education
programs focusing on gender bias issues.

Using the methods of gathering information described
in the methodology section of this chapter, the advisory com-
mittee found:

1. Upon occasion, conduct of judges constituting
gender bias has resulted in judicial discipline by the Com-

mission on Judicial Performance,

bias or the appearance of gender bias have occurred that have

1486C 8




s

not resulted in judicial discipline and include both overt and
subtle forms of the following types of conduct:

a. Occasional openly hostile behavior;

b. The utterance of sexual innuendos or dirty jokes;

¢. The frequent and offensive use of terms of endear-
ment to refer to women participants in the courtroom;

d. The failure to extend equally common courtesies to
women participants such as the gesture of a handshake or the
use of an appropriate form of address;

e. The persistent focus upon the personal appearance
of women court participants;

f. Devotion to and reliance on stereotypes about
women rather than upon judgments unique to each individual;

g. Adoption of a tone toward women participants that
is fatherly, either courtly and patronizing or harsh and repri-
manding;

h. The unequal extension of professional courtesies;

i. Imposition of unequal standards of advocacy;

j. Hostility and impatience toward causes of action
primarily involving women such as sexual discrimination or
harassment;

k. Imposing penalties, such as denial of continuances
of trial or depositions, upon women participants who are preg-
nant when similar penalties would not have been imposed for any
other disabling condition affecting men;

1. The failure to intervene appropriately when con-
duct constituting gender bias is exhibited by some other court
participant under the judge's contrcl, such as opposing coun-
sel, a bailiff, or a court clerk.

3. Conduct of judges and other bench officers consti-
tuting gender bias, even when the conduct is relatively minor

of the female participant and the general impugnment of the
integrity of both the judiciary and the entire judicial

1486C 9




e

S

system. This result is exacerbated when the court employees
who work under the direct supervision of the judge exhibit
similar behavior.

4. An appropriate remedy for this behavior is the
promulgation of a specific section of the Code of Judicial
Conduct, similar to that contained in the American Bar Associ-
ation Draft Model Code of Judicial Conduct, which would mandate
that a judge perform all judicial duties without bias or preju-
dice, refrain from manifesting bias or prejudice by words or
conduct, and ensure that all staff and counsel conform to the
same standard of behavior.

5. Incidents of conduct evidencing gender bias by
other judicial officers have occurred. Clarification of pro-
visions for enforcement of their ethical duties and inclusion
of a mandate to refrain from exhibiting and to prevent gender
bias in the proceedings they adjudicate should be adopted.

6. A manual on courtroom fairness will assist judges
in ensuring that the courtroom environment is free from gender
bias and will provide training for court employees under
judges' direct supervision and control.

7. Informal local mechanisms for resolving the more
subtle and less serious complaints of gender bias are urgently
needed.

8. Judicial membership in clubs that practice invidi-
ous discrmination creates an appearance of impropriety and
undermines the efforts of courts to achieve equal justice.

1. Judicial conduct

RECOMMENDATION 1

Request the Judicial Council to trans-
mit and urge consideration by th e e

Association of the
advisory committee's recommendation
that the association adopt Canons 3B(5)
and (6) of the Draft Model Code of

g e A i =

1486C 10




Judicial Conduct of the American Bar
Association. This canon imposes the
obligation upon judges to perform all
judicial duties without bias or preju-—
dice, to refrain from manifesting bias
or prejudice by word or conduct, to
prohibit staff and others under the
judges® control from engaging in simi-
lar conduct, and to require lawyers to
refrain from similar conduct.

Discussion and Analysis

a. Conduct resulting in judicial discipline

Los Angeles Superior Court Judge Billy G. Mills hsas
been an expert in judicial education on fairness in the courts
for many years. In his courses, Judge Mills recognized, long
before the issue of gender bias in the courts became a nation-
ally recognized problem, that personal bias, including gender
bias, constituted judicial misconduct. More recently, he wrote:

Allowing personal bias to influence
judicial behavior is a form of judicial
misconduct. This type of conduct, more
prevalent than most judges would like
to admit, often goes unchecked. On one
hand, judges are human, and like every-
one else, their perceptions are formed
by personal experiences. Thus, the
potential for bias, stereotyping and
prejudice exists in every judge.
Further, judges may have sublimated
their personal biases, and would take
offense at the suggestion that they
allow their personal feelings to inter-
fere with judicial conduct. On the
other hand, by definition, a judge must
be impartial and objective. 1In recog-
nition of these conflicts, judges are
not expected to be without personal
biases. They are, however, expected to
keep their biases from manifesting

itself, the judicial system will be
viewed as unfair by the participants.
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In the words of former Chief Justice
Waren Burger, "To perform its high
function in the best way, justice must
satisfy the appearance of justice."
(Aetna Life Ins. Co, v. Lavoie (1958)
106 s.Ct. 1580, 1587.) As such, a
judge cannot successfully perform
judicial duties unless he or she
creates the perception of fairness.2/

Justice Arleigh Woods, presiding justice of the Court
of Appeal, Second District, Division Four, is the current chair
of the Commission on Judicial Performance. In her testimony at
the public hearing conducted in Los Angeles she informed the
advisory committee that the commission received a relatively
small number of complaints against judges involving allegations
of conduct exhibiting gender bias. She also stated:

We are aware that many incidents go
unreported, either because the victim
does not feel that the transgression is
of sufficient magnitude to warrant
commission attention, or fails to
report out of embarrassment or fear of
future repercussions. This is particu-
larly true when the potential complain-
ant is an attorney or court person-
nel.8&/

Justice Woods also lamented the lack of reporting by presiding
judges or judicial colleagues.

As a result of this perceived underreporting, in 1987
the commission devoted a section of its annual report to infor-
mation about gender bias. The section, included for educa-
tional purposes, cited examples of conduct that had been iden-
tified as gender bias and had led to judicial discipline in
California and in other states. The description of these
examples would at a minimum provide judges and others with some
information about the nature of the prohibited conduct.
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To establish the nature of the conduct that has war-
ranted discipline in California, the majority of cases involv-
ing gender bias allegations will be described below. The cases
will be described in some instances in unexpurgated language
from the commission's findings. The purpose of this verbatim
account is not to offend but to explain the nature of the
conduct without the protective veil polite language affords.
The language appears in the official reports.

The first reported case that included identified
incidents of gender bias and resulted in the judge's removal
was Geiler v. Commission on Judicial Qualifications (1973) 10

Cal.3d 270. 1In Geiler, the Supreme Court affirmed the commis-
sion's findings that:

1. "In the summer of 1969, at a time when five to six
men were in Judge Geiler's chambers, Mrs. P., his court clerk,
entered the Judge's chambers at his request. Shortly there-
after she left. As she was leaving, Judge Geiler stated, 'How
would yvou like to eat that?*' His question referred to Mrs. P.
This comment was a crude effort at humor and part of an estab-
lished course of conduct.“z/

2. "In the early part of 1970, Judge Geiler occa-
sionally asked Mrs. P., 'Did you get any last night?' This
comment was a crude effort at humor and part of an established
course of conduct.“gl

3. Judge Geiler was "found to have invited two female
attorneys into his chambers wherein he discoursed on the sala-
cious nature of the evidence adduced in criminal cases concern-
ing homosexual acts and rape, punctuating his commentary with
profane terms for bodily functions."g/

In In Re Robert 8. Stevens (1981) 28 Cal.3d 873, a

judge was censured for persistent telephone calls to a former

secretary exhibiting vulgar and offensive language of an

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

explicitly sexual nature. Behavior of-a-different-sort ——

resulted in the judge's censure in Roberts v. Commission on
Judicial Performance (1983) 33 Cal.3d 739. 1In Roberts, the
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judge in a dependency proceeding refused to hear legitimate
objections of a woman attorney, commented on the lack of credi-
bility of the dependent child's mother and would not let her
continue her testimony, and demonstrated similar behavior
toward a second female witness. In another matter, the judge
called a female defense attorney into his chambers, accused her
of being incompetent to represent the defendant, and questioned
her about the extent of her legal experience.

In Ryan v. Commission on Judicial Performance (1988)
45 Cal.3d. 518, 544, a judge was removed for, among other
things, telling offensive jokes, as follows:

The judge admits telling the following
joke while two female attorneys, among
others, were present in his chambers:

*It's during the period of creation and
God has just gone ahead and has made --
he’*s made the earth and the stars and
the wind and some of the animals. He's
still creating things. Adam and Eve
have been created. They discover each
other and they discover the physical
portions of each other and they lay
down and they make love. When they
finish, Eve leaves for a little while
and then returns. When she returns,
she -- or Adam says, where have you
been? 8She says, I went to the stream
to wash off. And Adam says, gee, I
wonder if that's going to give a scent
to the fish?"®

. . Judge Ryan asked the two female
attorneys if they knew the difference
between a Caesar salad and a blow
job.® When the attorneys responded
that they did not know the difference,
the judge said, "Great, let‘'s have
lunch."10/
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Supreme Court in an inquiry concerning Judge Kenneth L.

Kloepfer. 1In this inquiry, the commission found that Judge
Kloepfer questioned the competence of two women attorneys in a
rude and humiliating manner. The commission found that one
incident occurred in 1982 in which the judge told a deputy
district attorney in open court that he was appalled that the
interests of the State of California rested in her hands. The
commission also found that later in 1984 the judge publicly
demeaned a female attorney in front of her client and in open
court. The judge "opined that she was afraid to go to trial,
remarked that she was psychologically not capable of putting on
a trial, and questioned her in a rude and derogatory manner
about when and where she had done jury trials in the

past."ll/ The Supreme Court upheld the commission’s finding,

and Judge Kloepfer was removed from office.l;/
Finally, in an inquiry concerning Judge David Kennick,

13/ the commis-

sion found that the judge had repeatedly referred to female

which is now pending before the Supreme Court,

attorneys, defendants, and court personnel in open court and
elsewhere using terms of endearment such as “"sweetie, sweet-
heart, honey, dear, and baby"” in an "“unprofessional, demeaning,
and sexist manner.® The judge also called a woman deputy
district attorney into chambers and without any apparent cause
accused her of creating a security hazard in the courtroom.
The judge yelled at the district attorney, paced the room, and
pointed his finger at her. She emerged from the courtroom in
tears. Judge Kennick was later heard remarking about how funny
it was that he had upset her and made her run out of the court-
room. The commission has recommended that Judge Kennick be
removed from office.

Other acts of misconduct involving gender bias on the
part of judges have been occasionally reported in the news-
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committee in any other manner. Since these newspaper accounts
may relate to pending commission proceedings that are confi-
dential, no mention of these accounts will be made here.

The advisory committee stresses that very few disci-
pline cases have involved gender~biased conduct and each case
that does involve bias involves other acts warranting disci-
plihe as well. The discipline cases illustrate only the most
egregious incidents. If, as the chair of the Commission on
Judicial Performance suspects and as testimony heard by the
committee corroborates, similar incidents and those which are
less significant or offensive are simply not reported to the
commission, then remedies in addition to discipline must be
considered.

Moreover, complaints of gender-biased conduct may be
increasing as these issues receive more and more public atten-
tion. Nine completed reports from committees conducting simi-
lar studies in other states are now available.lﬁ/ These
studies have all highlighted judicial conduct issues. Issues
of gender bias relating to judicial conduct have been the
subject of attention in the judicial conduct profession as
weli.lﬁ/ They have been the subject of national inquiries
such as the hearings before the American Bar Association Com-
mission on Women in the Profession at the mid-year meeting of
the association in Philadelphia in February 1988. Finally,
187 1¢
is reasonable to assume, then, that complaints may increase as
awareness and education bring these issues to the public's

they have been discussed in the national legal press.

attention and that preventive measures in addition to the
remedies of judicial discipline are necessary.

b. Other conduct

asked: "In the last three years, have you observed remarks or
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jokes in the courtroom, in chambers, or in informal profes-
sional gatherings, which you considered demeaning to women?®
Based on the survey responses, we can generalize that approxi-
mately 11 percent of California judges observed these incidents
either frequently or on occasion. An additional 35.5 percent
said they observed them rarely but had observed at least one
incident. Thus, 46.5 percent of all California judges said
they observed these incidents during the last three years at
least once and 53.5 percent said they had never observed an

incident of this nature during the stated three-year
period.ll/
Despite the rather long and varied discussion of
judicial conduct that follows, the consensus of those who
participated appears to be that attorney conduct is worse.
Judicial conduct is our focus in this report because of the
greater impact it may have on the outcome of litigation and
because of the unique role and duties of the judiciary.
Further, attorneys tended to believe that incidents of bias
occurred more frequently in off-the-record situations such as

chambers, settlement conferences, or professional gatherings.

{1} Conduct that is openly offensive, hostile, or
involves sexual innuendo

This category of conduct, like the examples in the
discipline cases, is characterized by the most extreme examples
of judicial behavior and may, in fact, rarely occur. The
examples, however, spoken about behind closed doors and sub-
mitted anonymously in writing do indicate some corroboration
for the speculation that incidents are underreported to the
Commission on Judicial Performance. Incidents reported to the
advisory committee include: referring to counsel as a "high-

about women lawyers in general; engaging in unwanted flirting
or sexual advances; ogling and leering at female witnesses or
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court employees; pinups in chambers; sexist jokes; reading
sexually explicit magazines on the bench; and indecorous
touching.

In one county, a female family lawyer became embroiled
in a rather vicious dispute with a male opposing counsel in
chambers. The judge was present., When the female attorney
accused her male opposing counsel of lying, he called her a
*fucking cunt.” When the female lawyer became enraged, the
judge told her to calm down, and stated "it's advocacy." The
judge then asked her whether she knew "the difference between a
cunt and a pussy."lﬁ/

In another county, in chambers during a settlement
conference a judge became angry that the parties hadn't reached
an agreement, and pointed at every person in the room in turn
saying, "I will not do your dirty laundry." When the judge
came to the female attorney who was co-counsel for the plain-
tiff, he smirked and said, "Except for you, I will do your
dirty laundry." The judge then singled out the female attorney
to type the order, saying, "Come on sweetheart, I know you can
type and if you want to do your client a favor, you will type
ig. i/

Copies of letters were forwarded to the advisory
committee complaining of the conduct of a judge about to retire
who delivered a talk on "judicial temperament” to a profes-
sional association. Observers reported that the judge made
numerous derogatory remarks about women judges and lawyers,
referring to women lawyers as "menopausal®” dabblers who entered
law school only after they completed their maternal duties. He
stated that women judges could not meet his "rigorous stand-

ards"” and that he knew of only one competent female jurist.zg/

(2) Terms of endearment, refusal to extend common
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This category of conduct abounded with complaints.
Witnesses too numerous to mention cited instances of being
called "honey" or some other familiar term usually reserved for
members of one’'s family, of being excluded when the handshakes
were being passed out, of being called by a first name when
opposing counsel was not, of being singled out and compli-
mented, sometimes in a risque fashion, for appealing elements
of personal appearance. At the Sacramento public hearing,
then-president of California Women Lawyers, Ms. Janice
Kaminer-Reznik, told the advisory committee about the many
letters and complaints that the lawyers®' association heads
receive which cite examples of this type of conduct.;l/

Most witnesses and those who submitted written com-
ments appeared almost apologetic about bringing up these sub-
jects. They acknowledged that the perpetrators were often
well-meaning or at least oblivious, but that the attorney's
pain, discomfiture, annoyance, and the resulting effect on the
client might be greater than the incident would indicate. An
‘example occurred in Los Angeles:

I've had a judge remark in a court
proceeding, when I appeared on an

unopposed motion, that the reason he
was granting my motion, and this is a
quote, was because I was so attractive
and brightened up his courtroom that
morning (emphasis added) ."22/

(3) Stereotypes

Stereotypes about women, as about men, are legion.
They can influence unfairly the treatment of all the female
participants in the courtroom from the woman attorney to the
female expert witness or the female litigant. The stereotypes J
or values based on stereotypes that witnesses cited to the
~—advisory-committee include: -

¢ the belief that women are too emotional or anger
too easily;
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0 the opinion that female agressiveness is unattract-
ive and inappropriate

0 the distaste for dissension between two women ("the
cat fight factor");

0 the belief that women should be taking care of
children and should not be in the work place;

o the belief that women are tricky or manipulative;
and

o0 the belief that men should be in a paternal role
toward women either to protect and flatter them or to reprimand
them when they go astray.

Indeed some stereotypes operate in the courtroom to
place women attorneys in a classic "double-bind" situation. A
woman judge, in an article on gender bias in the courts, ob-
served:

The female attorney is in a constant

dilemma. If she appears too feminine,

displays compassion, and is softspoken,

she is considered too weak to be ef-

fective. If she asserts herself and is

aggressive, she is condemned for being

too pushy and abrasive. Either way she

stands to lose."23/

Examples of these stereotypes in operation are common
throughout the transcripts of the regional meetings and are
also present in the written comments received. A few examples
follow.

Some judges, a Los Angeles woman attorney wrote, fail
to object to the behavior of a rude or overbearing male attor-
ney but do not accept the same behavior from a female, especi-
ally if she is young. The attorney believes that judges'
attitudes may be based on the mistaken belief that male
aggressiveness is natural whereas female aggressiveness is

rude.zi/ Women lawyers in one county reported that a judge

chambers before the beginning of the trial and told her in
front of the opposing male attorney, "Do not try any of your
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feminine tricks in my courtroom. I will not put up with it. I

don't want any of your emotionalism. I don't want any of the
feminine tricks and don't forget.“zi/

This behavior is also exhibited toward women when they
appear as parties. A woman attorney reported that a judge
stated: "By the way, I notice that your client is a woman. I

just want to make sure we're not going to get all emotional and
histrionic out there.“gﬁ/
On more than one occasion, with an apparent distaste
for women who are in contention, judges likened vigorous legal
argument between two women attorneys to a "cat fight." One

attorney stated:

And my opposing counsel and I went into
chambers and we were arguing our
points, and in the middle of our argu-
ment the judge said, ‘'Now ladies, if
you can't behave properly, you should
not be in this courtroom. You're
acting like cats. And you can go
outside and discuss whatever you want,
but in here you have to act like
ladies."27/

This likening of women opposing counsel to cats occurs
in Fresno as well. An attorney reported:

I was in court, and . . . we went in
and said, "We feel that we may have had
this -- we may have settled this, but
we have one thing that we aren't sure
about. We're going to check that out,
and we'd like to have a continuance to
see if we can settle this.' He kind of
laughed and said, ‘What'd you gals do,
go out in the hallway and have a cat
fight?"28/

Judges were reported as excessively reprimanding and
overly protective or interfering. For example, in San Diego,

an attorney said:
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The third instance had to do with two
women who were arguing a motion, and
after each one finished speaking, the
judge would address both counsel, and
explain to the other one what that
woman had just said. He said, "Now I
guess what you really mean to say is
this," and then the other one would
give her argument, and then he would
turn around and say, "Now, what you
really mean to say is this." And it
was a very patronizing attitude.23/
(4) Unequal extension of professional courtesies and

the application of a double standard to female advocates

Women lawyers at every regional meeting reported that
judges often unequally extended professional courtesies and
seemed to judge their advocacy according to a different
standard and that the effect of this behavior was to make them
feel that they were not members of the exclusive club known as
the bar. Frequently, a judge can forgive the inadvertent
errors of counsel with an understanding of the realities of
practicing law in some areas. In rural areas and in large
metropolitan regions, attorneys may travel long distances to
attend court appearances. A judge can make things easier by
perhaps calling an attorney in another county to find out the
lawyer's arrival time or by forgiving tardiness. Requirements
such as stating objections for the record or timely service of
documents such as settlement conference statements are some-
times relaxed. Continuances can be granted, despite this era
of delay reduction, for illness or calendar conflicts. It is
often in these daily discretionary decisions that judges make
that bias can creep in. The lawyer whom the judge knows or
whose work appears reliable is usually forgiven, is not
sanctioned, and is extended every courtesy. Women attorneys

they must work twice as hard and adhere strictly to every
protocol because they are not as well known or trusted by the
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judge. 1Indeed, 62 percent of those who responded to a survey
of women lawyers conducted by the State Bar believe that they
are not accepted as lawyers by men in the legal profession, and

38 percent believe that they will never achieve egqual status to
male 1awyers.3g/
Sometimes this form of unequal treatment can take a

more sinister form. One attorney told the following anecdote:

She was over here on a multi-jillion
dollar case of some sort at a settle-
ment conference, and they were hammer-
ing it out, and multiple co-counsels
from all over the place, and since they
were from out of town and so on and
settlement was at hand, they worked
late into the night and the court
reporters were gone and they finally
reached a settlement, and they were
going to go into the courtroom and put
it on the record, even though there was
no court reporter, and there were six
or eight lawyers lined up, and the
judge looked at her, the only woman,
and asked her to take down the settle-
ment. He didn't ask her if she could
type, but it was close.3Ll/

A woman litigator practicing in major, complex liti-
gation involving large amounts of money for 15 years related an
anecdote in which she was not permitted to oversee distribution
of a major settlement despite the fact that she knew more about
the litigation than any of the other attorneys.gz/ She then

related the following:

I was to be second chair at that trial,
but I was the person who had worked the
case up for trial, and I was prepared
to argue all of the in limine motions,
and they were substantial. When we got
to court, the first thing I noticed is

,,,,,, that I was invisible. The judge just
simply did not recognize that I was
there.
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I was the only woman on the team, and
there were six lawyers in chambers, and
every comment, whether social or deal-
ing with the merits of the case, every
comment, every question, was addressed
to my colleagues.

Another attorney who is female and Southeast Asian
related the following:

A few weeks agoe, I had to try a case in
front of one of our judges. The judge
asked that counselors state our name
for the record. My opponent stated his
name, and then I stated mine. The
judge looked down at me from the bench,
and in open court, and asked me, "Are
you an attorney?® I said, “Yes, sir.”
He then asked, "Are you licensed to
practice here?® I said, "Yes, sir."

He continued to ask, "Will you provide
me with your bar number after the
trial?"” I said, "Certainly sir."

All of this questioning of my creden-
tials was done in open court in front
of my client and my opponent, when it
should have been done in a more dis-

creet manner out of the hearing of my
client and my opponent.

Since the judge did not know me, it was
reasonable for him to ascertain my
authority. However, questioning my
credentials in open court in front of
my client and opponent could well
undermine my credibility and thus
damage my client's interest.

(5) Hostility toward certain causes of action

uniquely involving women

Some attorneys reported that judges appeared hostile
to certain causes of action uniquely involving women, such a

woman reported that a judge, when told in chambers that a case
involved sex discrimination, visibly grabbed his crotch for
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more than a minute, rocked back in his chair, smiled and said,

w35/ Another woman

*I*ve been waiting to get one of these.
said that a judge likened her female client's wrongful termi-

nation suit to "a $4 an hour clerk . . . getting in a huff over
nothing and suing about it."iﬁ/

that at a public forum for judicial candidates sponsored by a

A third attorney reported

local women's bar, a local judge running for re-election stated

that he believed sex discrimination is permissible because it
is not specifically prohibited by the Constitution.iz/
Attorneys who practice in this area and who partici-
pated in the regional meetings generally believed that the
hostility toward these causes of action influenced judicial
rulings in the areas where judges exercise discretion. One
example was reported by a San Francisco attorney about a state

court case litigated in another county. The attorney said:

Voir dire proceeded in slightly better
fashion, except that the judge refused to
excuse a potentional juror for cause when
that juror stated that under no circum-
stances would he allow his wife to work
outside the home. My case was a wage and
sex discrimination case in employment.

. « . During my cross-examination of a
corporate financial officer to whom the
judge seemed particularly favorably dis-
posed, at a point where the officer was just
about to be impeached by a showing that he
knew that other managers at plaintiff’'s
level made more money than she, the court
stopped my examination, took counsel into
chambers and began insisting that while he
considered himself a strong supporter of
women's rights and he believed in full
equality of pay for women, he believed that
this case involved too much detail. He
would not allow further questioning along
the same lines -- that is, what she made and
what the other managers made -- and said the

discriminate against her, and the rest of
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this is hogwash." Of course, such testimony
regarding wages of various managers would be
highly relevant in this kind of case.

The case was painful. It was terrible. It
was vergﬁupsetting, and it was reversed on
appeal .38/

(6) Response to pregnant women

Attorneys also reported in some instances that judges
were not comfortable with the ways in which the pregnancy of a
woman attorney or other participant might affect the proceed-
ings. Ms. Kaminer-Reznik reported at the Sacramento public
hearing that some courts are refusing to grant continuances of
trial when an attorney is pregnant and about to deliver. She
suggested that a policy was needed regarding continuances of
court proceedings for pregnancy and child birth leaves. She
pointed out that if a lead attorney in a complex case is unable
to get a brief continuance to be able to bear a child, then
firms may be less willing to assign the most important and

complex cases to women of child-bearing years.iﬂ/

(7) Judicial intervention

Many of the lawyers who attended the regional meetings
agreed that judicial intervention for conduct of opposing
counsel or court personnel constituting gender bias was es-
sential to correcting the problem. They cited the failure to
intervene, the failure to take seriously, or the encouragement
of biased conduct as an element of gender bias itself since a
judge's tacit or explicit approval cloaks the conduct with a
mantle of legitimacy not present if the conduct is identified
and disapproved of in some manner. Commentators agreed, how-
ever, that the manner of proceeding is delicate. Most prefer-
red a side-bar or chambers conversation with counsel and a

remark after hours to court personnel. The attorneys did not

favor a comment from the judge in open court when a jury is
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present. They were sensitive to the need not to unduly in-
fluence the jury or intrude upon the jury process. Attorneys
favored initiation of the remark from the judge. One attorney
commented:

But it's a very difficult situation

because you don't want to be perceived
as unable to take care of yourself and
in need of a knight in shining armour.

And so I'm very reluctant to do that
too often if I don't see that a judge
is willing to, at some point, take
control of his or her own courtroom and
. . . make some decisions about how the
case will be conducted.

Because whether I get a strategic
advantage from it or not, it's the
judge's decision as to what conduct
will be tolerated in the courtroom.
And if it is not germane to the issues
of the case I don't think it ought to
be tolerated on either side.4

One of the questions on the judges' survey was: "In
what situations in the courtroom or in chambers do you think it
is appropriate for a judge to intervene when the judge observes
behavior exhibiting gender bias?" Judges could choose as many
of the following responses as they believed applicable:

a) every time it occurs; b) whenever requested; c) only when
the offending behavior might influence the outcome of the case;
d) whenever intervention does not unduly interrupt the proceed-
ings or become counterproductive; e) never; and f£) other. Only
one judge selected the choice "never." 48.6 percent of the
judges who responded to the question selected "every time it
occurs.“il/ Based on the survey results, it appears that
judges favor intervention when offending conduct occurs. The
narrative responses provided when judges were asked about their

sensitive to the effect a possible reprimand would have on the
jury but that judges appear willing to correct improper forms
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of address, terms of endearment, sarcastic references, and
demeaning comments. Judges appeared to recognize that these
comments can occur in a wide variety of circumstances, that
intervention is necessary, and the method of intervention must
be cautious, suited to the circumstance, and creative.ig/
This willingness to intervene must be qualified by one
caveat. To intervene effectively, a judge must first recognize
expressions of bias when they occur. Many judges do not. This
lack of understanding undermines their ability to ensure fair-
ness in the courtroom. That is one of the reasons judicial

education is crucial.

c. The consequences of judicial conduct exhibiting
gender bias

Clearly the consequences resulting from the most
severe forms of gender~biased conduct, such as overtly hostile
or sexually offensive behavior, are to render the notion of
equal justice myth not reality, and to tarnish the reputation
of the court for fairness in the legal community and for the
public at large. This behavior should not be tolerated and,
indeed, when it is reported to the Commission on Judicial
Performance, it results in disciplinary proceedings. But what
are the consequences resulting from the scores of less serious
incidents committed by judges who act perhaps unknowingly and
whose effect, if taken on an individual basis, is minimal?

In discussions with attorneys and judges at the focus
groups conducted at the State Bar Annual Meeting in September
of 1988, these incidents were acknowledged as often perceived
as trivial, part of the rough and tumble of courtroom life,
something to be lived with. Taken collectively, however, the
effect of this behavior on the life of a woman lawyer, liti-

gant, or court employee who may be its victim is considerable.
e REtorneys were asked at the regional meetings to 7
address the question of what consequences resulted from gender
bias in judicial conduct. Many spoke of a feeling of hopeless-
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ness about ways to curtail it. Others referred to the deleter-
ious effects witnessing the behavior had on their relationships
with their clients. 1In some cases, attorneys firmly believed
the conduct influenced the outcome of the case. Some women
said they decided to leave litigation as a result of the un-
civil conduct, including conduct exhibiting gender bias, that
occurs. Others who had once practiced in fields traditionally
dominated by men, such as anti-trust, said they chose to find
another area of practice more hospitable to women.

One woman described her experiences as an antitrust
attorney in Federal Court as follows:

One of the reasons I left the antitrust
division of the United States Justice
Department was the constant hurdles I
faced being an antitrust lawyer. I
majored in economics as an under-
graduate. I have a real fondness for
economics, and it just boggled both the
judges', unfortunately, and my opposing
counsels' minds that I could be an
antitrust lawyer.

I guess small black women can maybe
comfortably go into family law, even
more successfully, into civil rights
law; but economic analysis and anti-
trust were something that they felt was
really left for the big boys, and
really too technical for someone like
me to comprehend.

The first time I flew down to Los
Angeles to try to stop a merger, I was
asked by the judge, "Do you really
understand all the economics involved
in this case?" I wasn't sure the judge
really understood all the economics
involved in the case, but I really
thought I had a grasp on it.

Unfortunately, what I noticed in the
T ——antitrust -division, I-was the only e
minority attorney there during my five
years. There were other women, and
none of the women were ever put into
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the role of lead counsel, which means
they would lead the team of attorneys.
You know antitrust work, you can't do
it by yourself.

And as I got to be there about four or
five years, I realized, you know, I'm
really ready to lead a team here, and
I'm never going to get to do that. And
one of the things that the people who
I've worked with used to reinforce the
fact that the women in the antitrust
division were not being elevated where
they should was, you know, "Even the
judges don't think you guys really
understand this."

So you had the perceptions of your
judges affecting your ability to move
up in that employment setting that you
had chosen.43/

One of the most profound effects of gender-biased
judicial conduct is the effect that it has on the credibility
of women. Further, judicial conduct that reflects bias is
viewed by members of the public and can often be mirrored and
augmented by their own biases and reliance on stereotypes. The
following anecdote told by a highly qualified litigator illus-
trates these points:

I was representing a client who really
had chosen another attorney, who was
unavailable in trial, and so I was
second chair, but was the person who
would do it. And seeing the reception
and the hostility that I was receiving
from the court-- or the lack of cre-
dence, is a better word, just lack of
credibility, made the client have
significant doubt, and that if there
had been a way to get that male attor-
ney in, he would not have continued to
have me represent him. It turned out
there was no choice.
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But it's a major problem for a client
who goes into court with you to see
that their advocate does not have
respect or credibility or is not
listened to commensurate with their
experience.44

In two articles published in legal journals, Ms. Lynn
Schafran, an attorney who heads the National Judicial Education
Program to Promote Equality for Women and Men in the Courts,
recognized the importance of the impact of judicial conduct
exhibiting gender bias on women's credibility. Ms. Schafran
points out in one article the overwhelming importance of credi-
bility to the advocate and outlines that historically women
were considered the less credible sex, unfit for ownership of
property, the exercise of the franchise, and the practice of
law. Despite the changes that have occurred throughout the
years, notions of women as less credible people persist accord-
ing to several studies cited by Ms. Schafran. One study showed
that students gave more weight to the views of male professors
and found them more authoritative. Male students even more
dramatically favored male professors.éﬁ/ She states in a

second article:

What must be understood about these
incidents is that they result in more
than personal embarrassment, humili-
ation, and anger for the women in-
volved, and that whether the offending
remarks are unintentionally sexist or
deliberately made, their consequences
are the same. In the courtroom, in
chambers, and in other professional
settings, terms of endearment, comments
on looks and clothing, and remarks that
otherwise call attention toc the
individual as a woman rather than as a
lawyer undercut her credibility and her
professionalism.48
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d. The need for a new section in the Code of Judicial

Conduct

Adding a provision to the existing Code of Judicial
Conduct that would create a specific ethical duty for judges to
refrain from engaging in gender-biased conduct and to prevent
others from engaging in such conduct in the courtroom has been
discussed since 1986 when the Committee on Women in the Law
circulated a proposal urging the California Judges Association

{(CJA) to adopt a new code section.il/

Adoption of a code
section was also specifically recommended by Queen's Bench, a
San Francisco women lawyers' organization, at the San Francisco

48/ Similarly, the American Bar Association

public hearing.
(ABA) has been debating this issue and will be considering in
August of 1990 a draft provision regarding bias to be added to
the ABA's Model Code of Judicial Conduct.iﬁ/

The advisory committee recognizes that neither the
committee nor the Judicial Council has authority to require
additions to the Code of Judicial Conduct, which is promulgated
by the California Judges Association. The committee neverthe-
less was strongly persuaded by the extensive information pro-
vided on judicial conduct in the courtroom that a code pro-
vision would be a vital tool for curbing incidents of gender
bias. At their worst, these incidents impugn the integrity of
the judicial process and even trial incidents unfairly reduce
the credibility of women participants in courtroom procedures.
With due regard for the differences in purview, the advisory
committee strongly urges the adoption of a new provision and
requests the Judicial Council to approve this recommendation
and transmit it to the California Judges Association for its
serious consideration.

Further, the advisory committee particularly recom-
mends the adoption of the proposed ABA model code section.
~That-section has had the benefit of national debate and—comment—
and, in the advisory committee's view, represents the best
thinking on the issues. The original California Code of
Judicial Conduct was modeled after the 1972 ABA Model Code.

The proposed model provisions state:
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CANON 3

A JUDGE SHALL PERFORM THE DUTIES OF JUDICIAL OQFFICE
IMPARTIALLY AND DILIGENTLY

A, k % %

B. Adjudicative Responsibilities.

(1)y-(4) * = =

(5) A judge shall perform judicial duties
without bias or prejudice. A judge
shall not, in the performance of judic-
ial duties, by words or conduct mani-
fest bias or preijudice, including but
not limited to bias or prejudice based
upon race, sex, religion, national
origin, disability, age, sexual orien-
tation or socioceconomic status, and
shall not permit staff, court officials
and others subject to the judge's
direction and control to do so.

Commentary:

A judge who manifests bias on any basis
in a proceeding impairs the fairness of the
proceeding and brings the judiciary into
disrepute. Judicial bias, as perceived by
parties or lawyers in the proceeding,
jurors, the media and others, may be mani-
fested by nonverbal communication such as
facial expression and body language as well
as by words. A judge must be alert to avoid
such prejudicial behavior.

(6) A judge shall require lawyers in pro-
ceedings before the judge to refrain
from manifesting, by words or conduct,
bias or prejudice based upon race, sex,
religion, national origin, disability,
age, sexual orientation or socio-
economic status, against parties,
witnesses, counsel or others. This
Section 3B(6) does not preclude legiti-
mate advocacy when race, sex, religion,
national origin, disability, age,
sexual orientation or socioceconomic
status, or other similar factors, are
issues in the proceeding.

(7) * * x
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The model provisions accomplish three important

goals. First, they elevate the elimination of gender bias and
other biases in the courtroom to an ethical duty for all
judges. Creation of the duty may help prevent serious inci-
dents of bias and may increase reporting to the commission
where appropriate. Second, they create a judicial duty to
intervene, which is crucial to curing the double-bind that
exists for many women attorneys and assists in protecting the
public from biased behavior. Finally, the provisions foster
these results using lanqguage that protects legitimate advo-
cacy.

The advisory committee notes and applauds the fact
that the provisions of the model code refer to all forms of
bias. Although the committee's charge was limited to investi-
gating problems of gender bias, the committee targeted bias
based on race and ethnicity combined with gender bias as a

50/

special focus issue. The committee members determined

that the need for a code provision preventing other forms of
bias is equally compelling, and they saw no reason to elevate
gender bias over other biases by limiting the language of the
code section.

2., Conduct of other bench officers

RECOMMENDATION 2

(a) Request the Judicial Council to
instruct the Advisory Committee on
Private Judges to study and recommend a
means of enforcing the appropriate
standards of conduct for private judges
relating to bias as stated in the ABA
Model Code of Judicial Conduct Canons
3B(5) and (6).

{b) Request the Judicial Council to
transmit and urge consideration by the

committee recommendation:
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The State Bar should formulate and
adopt a Rule of Professional Responsi-
bility that requires lawyers serving as
judicial officers to adhere to the ABA
Model Code of Judicial Conduct Sections
3B(5) and (6)

a. Need for clarification of ethical duties and
enforcing body

As has become increasingly apparent, elected or
appointed judges are joined in their duties of deciding legal
issues by a host of other bench officers. These include com-
missioners, referees, private attorneys acting as temporary
judges, arbritrators, retired judges sitting on assignment, and y
private judges who may or may not have a specific reference |
from the court. Confusion exists concerning the ethical duties
of these other judicial officers and the appropriate body
charged with enforcing these duties.

The existing Code of Judicial Conduct provides in a
compliance section following the code sections:

Anyone, whether or not a lawyer, who is an
officer of a judicial system performing
judicial functions, including an officer
such as a referee in bankruptcy, special
master, court commissioner, or magistrate,
is a judge for the purpose of this Code.
All judges should comply with this Code
except as provided below.

The code does not, for example, specifically refer to attorneys

who serve as arbitrators in judicial arbitration proceed-
51/

cial system performing judicial functions and covered by the

ings Presumably, an arbitrator is an officer of a judi-

code, but the clarity of the section might be enhanced if
arbitrators were specifically mentioned.

without a specific reference from the court, has continued to
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increase and is the subject of study by another advisory com-
mittee appointed by the Chief Justice. Witnesses at public
hearings conducted by the Judicial Council Advisory Committee
on Private Judges recognized that the applicable standard and
method of discipline for private judges is an open question,
and that resolution of the question becomes even more prob-
lematic if the private judge is functioning without a specific
reference from the court. Others noted that private judges are
sometimes used in the most complex family law matters.ig/
Family law is an area of great judicial discretion and raises
many emotional issues about women, children, and families. As
such, it is an area of the law where the potential for gender
bias is great.

The Commission on Judicial Performance routinely
receives complaints against commissioners. The presiding judge
is charged witglﬁeviewing and redressing complaints against

instances no appropriate mechanism at the local level exists

commissioners. The commission has noted that in some

for reviewing the complaints and that presiding judges some-
times request assistance when complaints against commissioners
are received. Consequently, the commission is currently ex-
ploring whether its jurisdiction should be increased either by
mandate or at the request of a presiding judge to include
review of complaints against commissioners. Thus, the commis-

sion recognizes the problems of enforcement and clarity regard-

54/

ing the ethical duties of commissioners. The advisory

committee is concerned not only with ensuring the adherence of
all bench officers to ethical duties but also with the need for
education for these judicial officers. The need for education
is primary in the case of lawyers who serve as temporary judges
and may or may not have adequate training in the particular
substantive area or in judicial demeanor.
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b. Gender bias reported

Incidents of conduct evidencing gender bias by judi-
cial officers other than appointed or elected judges were
reported to the advisory committee at both the regional meet-
ings and public hearings. Two examples follow.
One San Francisco woman attorney described a sex and
race discrimination case which was, in her view, erroneously
sent to arbitration. The arbitrator was not knowledgeable in
evidentiary matters pertaining to sex and race discrimination
and would not permit argument or submission of authorities on a
vital evidentiary question. Although the attorney acknowledged
that exclusion of the evidence after full argument would not
have necessarily reflected bias, the arbitrator's denial of her
opportunity to be heard appeared, in the attorney's view, to be
motivated by hostility toward the cause of action and herself,
Ultimately, the arbitrator was disqualified and the case was
tried by a judge.iﬁ/
Another woman attorney related an anecdote in which an
arbitrator gave courteous attention to the plaintiff's attorney
in a personal injury action but when she began to present her
case on behalf of the defendant public entity, the arbitrator
began filing, signing letters, taking phone calls, and walking
around the room in complete disregard of her presen-

36/ A third woman attorney from Orange County related

tation.
an account of an arbitration in which the personal appearance
of the woman plaintiff was a topic of joking and comment be-

tween the male arbitrator and the male opposing counsel.il/

c. Application of the ABA Model Code of Judicial
Conduct

increasing use of other bench officers to resolve cases in the
justice system, the advisory committee strongly recommends that
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in promulgating the recommended ABA Model Code of Judicial
Conduct sections relating to bias the judges® association
ensure that its provisions apply to all bench officers. The
committee further suggests that the ethical duties and the
applicable enforcing body for all nonjudicial bench officers be
clarified. The current code of judicial conduct applies to all
bench officers. The Judicial Council Advisory Committee on
Private Judges, however, heard testimony that indicated con-

fusion about its application and a general unawareness of its

58/

application. Moreover, the provisions do not refer to a

specific enforcement body relating to nonjudicial bench
officers. The committee suggests, therefore, that this topic
be explored by the Judicial Council Advisory Committee on
Private Judges in the context of its study of private judging.
The committee also recommends that the State Bar adopt a
specific Rule of Professional Responsibility that would extend
the bias provisions in ABA Model Code of Judicial Conduct
Canons 3B(5) and (6) to lawyers acting as arbitrators or other
judicial officers. Adoption of a rule would render the State
Bar's disciplinary system applicable to complaints against
lawyers acting as judicial officers who exhibit gender-biased
conduct.

3. Judges and court employees

RECOMMENDATION 3

Request the Judicial Council to in-
struct its staff to prepare an edu-
cational manual for judges, other
judicial officers, and court personnel
on fairness governing the following
issues:

a) the fair treatment of and appropri-

U S T - T

gants, and others involved in the court
process; and
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b) a suggested opening statement to
be read at the beginning of all court
proceedings expressing the court's
refusal to tolerate all kinds of
biases.

a. Need for a fairness manual

The advisory committee recognizes that judicial con-
duct occurs in a setting that may include gender-biased conduct
on the part of the courtroom staff who operate directly under
the judge's control. Moreover, in trials the conduct of the
court and the court staff is seen through the prism of the
jury's perspective. Jurors bring to each trial a multitude of
individual biases and prejudices that the court asks them to
set aside. To assist both judges and court staff in ensuring a
courtroom environment that is free from bias, the advisory
committee recommends creation of a manual of fairness that
contains guidelines for proper courtroom conduct and includes a
general admonition that can be read to the jury at the begin-
ning of each trial that bias has no place in the courtroom or
in their deliberations. A manual will provide a valuable
educational tool for employee training and may assist a new
judge in developing an appropriate admonition.

1. Conduct of courtroom staff

The behavior of the courtroom staff directly reflects
the attitude of the judge. Attorneys, witnesses, parties, and
members of the public view acts of gender bias by clerks, court
reporters, and bailiffs as tacitly condoned by the judicial
officer who supervises them. Thus, when a bailiff makes a
sexual remark about a female defendant that is audible through-
out the courtroom except to the judge who is in chambers, it is

“the judge's reputation for -fairness-that-is ultimately tar-

nished.
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Witnesses at the regional meetings discussed various
incidents of biased conduct by courtroom staff. One attorney
requested a transcript of a colloquy with a judge she thought
exhibited bias against her and met with obstructionist behavior
by the court reporter.ég/

The judge's clerk has access to the judge, ensures
that papers are filed, and performs other vital clerical
duties. The clerk's spirit cof helpfulness can be extended
unequally. Attorneys noted that some clerks respond positively
to the young, dashing, and handsome cadre of male attorneys and
become surly when the harried woman attorney toting a briefcase
with a baby bottle inserted in the side pocket approaches the
desk. One attorney at the San Francisco regional meeting
reported being consistently ignored by a woman clerk who pro-
fessed to be unable to find counsel's name amidst a long list
of mostly male attorneys. Generally, young woman attorneys
spoke about the consistent need to convince court staff that
they are counsel of record. The refrain of “are you an attor-
ney?” follows their progress through the halls of the court-
house and serves as a reminder that they are new arrivals in
the profession. The same treatment does not appear to be
directed toward young male attorneys. Attorneys also report
that courtroom staff often acquiesce in gender-biased behavior
by counsel toward their female opponents in the courtroom while
the judge is in chambers. Rarely do staff members report
offensive incidents to the judge.ﬁg/

Finally, court staff can themselves be victims of
gender-biased behavior. In a female-dominated job category
such as court clerks, sexual harassment by co-workers, judges,
and attorneys can and does occur.ﬁl/
fender noted that, historically, women clerks have been treated

One woman public de-~

without a great deal of respect. It was her hope that the

women clerks might ultimately improve their status,égl
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2. Admonition to jurors

In the courtroom of Judge David W. Ryan of the North
County Municipal Court District in San Diego, each trial begins

with an affirmative statement made by the judge that "race,
religion, creed, color, national origin, sex, age, handicap,
and any other suspect classification that the Legislature deems
appropriate have nothing to do with the case that may be at
issue.“ég/ Judge Ryan testified that he uses this opening
statement because he believes he has a duty to alert the jurors
to their duty to decide the facts on the basis of the evidence
and not on the basis of their personal biases or prejudices.
Judge Ryan pointed out that the bias in the courtroom is simply
a reflection of the bias in society as a whole. An admonition
at the beginning of trial is a useful reminder to jurors of

their duty to question and successfully combat their own biases
during the course of the trial and serves to set the tone in
the courtroom for the attorneys and the staff.

The existence of juror bias was dramatically cor-
roborated in a written comment submitted to the committee.
Despite the attorney's conviction to the contrary, we cannot be
sure that the juror's attitudes determined the case outcome
described in the comment. This illustration demonstrates the
fact that juror bias nevertheless does exist and must be con-
sidered. An attorney from San Francisco wrote:

I am aware of a case in which a female
deputy sheriff's claim of on-the-job
sexual harassment was significantly
influenced by the jurors' gender bias.
The jurors found liability on the part
of the defendants but awarded the
female deputy only nominal damages.
Post-trial interviews with the jurors

claim, the jury based its award largely
on their perception of the plaintiff as
a loud-mouthed "badge-waver," who had
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"asked for" the treatment she received
from her male colleagues because she
once wore a loose weave sweater to a
training session where all the deputies
wore civilian clothes, and because she
attended rowdy parties with her fellow
deputies when off-duty. In addition,
the female deputy had a young son who
was in day-care while she worked. She
had also been divorced and remarried
and led a less than orderly personal
life.

The jury could not get past its per-
ception of the plaintiff as a woman who
"asked for it" by taking a "man's"

job. She didn't fit the traditional
female stereotype, and the jury made
her pay for it. One older female juror
said that she just couldn't award much
money to "a woman who would go off and
leave her child like that" (in day-
care). The jury's perception of a male
deputy who behaved in an identical
manner would have been vastly dif-
ferent .84/

Judge Ryan's practice was also the subject of recom-
mendations made to the advisory committee at the public hear-
ings. Ms. Janice Kaminer-Reznik, past-president of California
Women Lawyers, supports the adoption of an admonition and

Queen's Bench, a San Francisco women lawyer's organization,

requested its adoption.éﬁ/

4. Informal resolution of gender bias complaints

RECOMMENDATION 4

Request the Judicial Council to estab-
lish a pilot project in at least three
counties of varying size and in dispar-
ate geographical regions of the state
to develop informal mechanisms for

officers, attorneys, and court person-
nel and report the results of the pilot
back to the council within two years.
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a. The need for fair resolution of minor complaints

At the focus group for judges held at the State Bar in
September 1988, judges observed and generally bemoaned the fact
that they work in an environment with very little opportunity
for feedback. Judges can be and often are extremely isolated
from even their colleagques and insulated from any source of
criticism. Some judges do not even recognize the role of the
presiding judge as the administrator and director of the court,
and, as a result, they are not responsive to suggestions from
the presiding judge or to comments about their judicial
demeanor. Early recognition of a bias problem is unlikely in
this context. It is easy to understand why complaints of
gender bias sometimes rise to the level of judicial misconduct
before any corrective attention is taken.

Judicial isolation is then coupled with attorney
reluctance. As highlighted earlier, attorneys commented that
the fear of repercussions or retaliation prevented them from
reporting incidents of gender bias. One attorney testified
that she attempted to determine whether members of a women's
bar association in San Diego over which she presided were
interested in testifying at the San Diego public hearing and
found that some members were reluctant to testify for fear of
reprisals. She stated:

As a tax attorney, I don‘'t have an eye
on the courtroom bias that we're talk-
ing about today, so when I was notified
of these hearings, I sought out mem-
bers, and attorneys in general to just
discuss the matter. Although all of
them appreciate the fact that the
Judicial Council is studying the issue
of gender bias, none of them were
willing to, as they put it, risk their

"""""""""""" —careers; or—-their client's cases, by
testifying today.86/
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The same attorney later referred to the expected
retaliation as "shunning." The attorney stated that the
association members with whom she had this discussion related
specific acts of retaliation that had occurred to them but
asked that these acts not be disclosed at the public hearing
for fear that the attorneys and cases might be identified by
the information disclosed.

Indeed, judicial retaliation can be severe. 1In one
celebrated incident, an attorney who made statements to a

newspaper reporter regarding bias she perceived on the part of
a local judge was ultimately sued by that judge.ﬁl/
Case law indicates as well that judges can retaliate
against those who complain. One of the reasons underpinning
the general rule that disciplinary proceedings against judges
are confidential is the protection of complainants and witnes-
ses from recrimination or retaliation.éﬁ/ Moreover, judges
in California have been disciplined for this retaliation.ﬁg/
The minor nature of some complaints can often keep
attorneys from protesting the behavior. One attorney sum-

marized:

I really don't have anything to say
that I would consider to be earth
shattering, and in fact I discussed it
with other people in my office. I was
really concerned. I mean, am I going
to really trivialize these hearings by
bringing up these incidents? Are
people going to say I am making moun-
tains out of molehills and therefore
undermine this work that you are trying
to do? But the more I talked to
people, I am convinced that even the
little things have a cumulative effect,
and it is important to talk about

them. 1In fact, the more I thought
about it, the more I realized that

“with in the practice of law, and I
would add especially in the practice of
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legal aid law, the cumulative impact is
significant. It is another stress. 1t
is another something you have to deal
with. It is another group of energies
that you have to muster in order to not
let that get under your skin, to not
let it undo your composure. And for
that reason too, I think it is im-
portant to bring up.Z0/

i
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An informal mechanism that is locally based to deal
with minor complaints thus serves the following purposes:
a) it provides for an early detection of a problem of judicial
conduct that might become worse and operates to prevent more
serious problems from arising; and b) it provides an outlet for
disgruntled attorneys who might otherwise have no recourse and
can be designed to protect complainants from reprisals.

b. Support in the record

Alternatives to contacting the Commission on Judicial
Performance for less serious incidents of gender bias were
favored by attorneys who attended the public hearings and
regional meetings. In Fresno, for example, Ms. Ruth Ratzlaff,
president of Fresno County Women Lawyers, recommended the use
of gender bias liaisons at courts throughout the state. 1In the
Fresno Superior Court, Presiding Judge Mario G. Olmos acts as
liaison with Fresno County's women lawyers on the subject of
gender bias. A confidential report may be submitted to Judge
Olmos. Ms. Ratzlaff stated: "This informal, confidential way
of dealing with the problem, short of a nasty letter to the
Commission on Judicial Performance would be, in our opinion,
helpful to address concerns of gender bias."ZL/

Mr. Peter Keane, then-president of the San Francisco

approached judges on behalf of a woman deputy when there have
been problems and that this informal approach is sometimes
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helpful.zg/

specifically recommended that an informal and efficient mec-

Ms. Mary Dunlap, a San Francisco attorney, also

hanism be developed for litigants, attorneys, and court person-
nel to complain immediately and meaningfully about bshavior

suggesting bias.zg/

c. Creation of a pilot program

One county has independently already begun experi-
menting with the creation of a local mechanism for resolving
complaints about gender bias. Spearheaded by Mendocino
Superior Court Judge Conrad L. Cox, Mendocino now has a Gender
Equality Committee with a Gender Equality Officer. The com-~
mittee members are both male and female. They were nominated
by the local women's bar association and appointed by the
court. The committee "will assess the issue in Mendocino
County, identify any existing areas of concern, and make recom-
mendations to the court."” The officer "will hear confidential
complaints from any person who may have experienced gender bias
in any aspect of the legal system” and "will be empowered to
take direct action on behalf of the aggrieved party or to refer
the party to an appropriate source for assistance. w14/ The
Ventura County courts, the site of public scrutiny of the
family law department and intense public debate about orders

13/ are also interested

relating to child support and custody.
in the possibility of creating a similar committee. Finally,
the San Francisco Superior Court has expressed interest in
gathering information about informal mechanisms for resolving
gender bias complaints,

Accordingly, the advisory committee recommends that
the Judicial Council commence a pilot project to develop pro-

grams for informal resolution of complaints of gender bias in

provide technical assistance to the courts selected as partici-
pants, monitor the progress of the committees, evaluate the
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results, and report back to the Judicial Council within two
yvears. The project need not be limited strictly to gquestions
of gender bias but might be varied in one county to include
gquestions of other biases and minor demeanor problems. The
advisory committee suggests that the Discipline and Disability
Committee of the California Judges Association be consulted as
well in the design of the project.

5. Membership in discriminatory clubs

RECOMMENDATION 5

Request the Judicial Council to transmit
and urge consideration by the California
Judges Association of the advisory
committee's recommendation that the
association modify its existing canon to
conform to Canon 2C of the Draft Model
Code of Judicial Conduct of the American
Bar Association which makes it clear
that judges, as part of their ethical
obligations, shall not belong to clubs
that practice invidious discrimination.

On September 15, 1986, the California Judges Associ-
ation amended Canon 2 of the Code of Judicial Conduct to
provide:

It is inappropriate for a judge to hold
membership in any organization, exclud-
ing religious organizations, that prac-
tices invidious discrmination on the
basis of race, sex, religion or national
origin. (Emphasis added.)’l6/

The advisory committee commends the California Judges
Association for this enactment in light of the importance of

S

e
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state. The committee agreed that reasonable people might
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question the impartiality of judges who belong to discrimina-
tory clubs especially after the promulgation of the section of
the conduct code. Factors that affect the impartiality or the
appearance of impartiality of judges, such as membership in
discriminatory clubs, are a worthy topic of concern for the
advisory committee.

The committee did not attempt to ascertain the number
of judges who have failed to comply with the new section of the
code. The advisory committee members have the general impres-
sion that many judges have been instrumental in changing
discriminatory policies in clubs and others have resigned when
change did not take place. Some evidence was received at the
public hearings, however, to indicate that members of the bar
question whether all judges have taken steps to resign from
clubs that practice invidious discrimination since the enact-
ment of the code section. Both the past-president of the San
Francisco Bar Association and its executive director commented
that there appears to be a continuation of membership in dis-
criminatory clubs despite the existence of the prohibition in
the Code of Judicial Conduct,11/
Francisco Regional Meeting concurred.

A witness at the San
18/ Civil litigators
who attended a focus group at the State Bar Annual Meeting in
September 1988 also spoke of their concerns that some judges
had failed to heed the dictates of the new code section.

Mr. Robert Raven, then-president of the American Bar
Association, alerted the advisory committee to the efforts of
the ABA to adopt a section of the Model Code of Judicial Con-
duct that would prohibit membership in discriminatory clubs.

The current version under consideration by the ABA provides:

A judge shall not hold membership in any
organization that practices invidious dis-
crimination on the basis of race, sex, reli-

—giow or mational origin. {(Emphasis—
added.)zg/
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The ABA version strengthens the language of the code
section. The weaker "it is inappropriate” to hold vielded to a
clear mandate: “a judge shall not hold.”"

The advisory committee determined that to ensure com-
pliance with the code section and the original intent of the
California Judges Association, the association should consider
the adoption of the clearer and mandatory langugage proposed by
the ABA. Adoption of this language will assist judges in
understanding their ethical duties and dispel the appearance of
impropriety created when judges belong to discriminatory
clubs.

Prohibiting judicial membership in discriminatory clubs
will be of direct benefit to the judiciary because:

1. Adoption of a code section conforms to a growing
body of case law upholding laws that prohibit clubs that
operate for business purposes from practicing invidious dis-
crimination.ﬁg/

2. A code section will foster collegiality and lessen
the deleteriocus effect discriminatory clubs have on judges
whose membership is barred.

3. A code section will equalize access to community
involvement for male and female judges and minority and non-
minority judges.

4, Adoption of a code section will dispel the appear-
ance of impropriety caused by judicial memberships.

5. The impact of judicial resignations prompted by
adoption of a code section may influence clubs to change their
discriminatory practices.

6. Continued membership in discriminatory clubs may
adversely affect a judge's ability to seek elevation to a
higher court.
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B. Attorneys: conduct and related issues

Findings

Ms. Margaret Morrow, past-president of the Los Angeles
County Bar Association, began her testimony at the Los Angeles
public hearing by emphasizing the significance of the role of
the judge in setting the tone in the courtroom. She pointed
out, however, the acute need to focus as well on attorney
conduct. She stated:

But in another sense, this focus on the
judiciary, almost to the exclusion of
lawyers is not only unjustified, but
unjustifiable. Both the New Jersey and
the New York Task Forces on Gender Bias
in the Courtroom, concluded that male
attorneys, not judges, were the court-
room actors who exhibited the highest
incidence of biased conduct.

Attorneys are not circumscribed in
their conduct by the imperative which
most judges feel to administer a fair,
or at least an apparently fair court-
room. Attorneys are not called upon to
make the ultimate decisions, and in
doing so, to evaluate whether the
decision is the product of any form or
species of bias.

Rather, they approach litigation with
only advocacy in mind. In the win/lose
atmosphere of a courtroom, where per-
suasion is the name of the game, an
attorney concentrates on the main
objective, and subconsciously, or
worse, as part of a conscious strategy,
acts on his or her own biases, and
plays on the biases of others to
achieve the desired result.

This pattern will not change until the
attitudes which underlie it change.
And the fact of the matter is that
despite all of the advances which women
have made in the business world and in
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society as a result of the women's
movement, the process of changing
attitudes is glacially slow.81l/

The focus of this chapter has been, appropriately,
judicial conduct because judges control the courtroom environ-
ment or at least potentially exert control and because the
Judicial Council's purview does not include mandating duties
for attorneys. Exclusion of attorney conduct from this report,
however, would be in Ms. Morrow’'s words "unjustified and un-
justifiable” both because the advisory committee concluded that
attorney conduct is more offensive and egregious than judicial
conduct and because of the importance of these findings to the
bar. This part will therefore consider the nature and extent
of attorney conduct, the context in which it occurs, and the
types of conduct exhibited, and will propose remedies that may
help to alleviate the problems identified.

Accordingly, the advisory committee finds that:

1. Examples of attorney conduct exhibiting gender
bias abound and the examples are both more frequent and more
severe than those involving judicial conduct.

2. Attorney conduct evidencing gender bias occurs in
a climate of decreasing civility in the profession.

3. Attorney conduct that exhibits gender bias in-
cludes forms of the following types of behavior:

a. Words and acts that focus on the sexual attributes
or personal appearance of women participants in courtroom
proceedings;

b. The use and manipulation of gender issues as a
trial tactic;

¢. Expression of the belief by word and deed that
women should not be lawyers or are inferior as advocates;

d. Discrimination against women in bar activities; and

e. Words or acts evidencing gender bias that are

committed with the encouragement or participation of the judge.
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4. Appropriate remedies for problems of attorney
conduct exhibiting gender bias include: adoption of a rule of
professional responsibility; inclusion of guestions pertaining
to the rule on the bar examination; and initiation of extensive
education programs for attorneys and the Judicial Nominees
Evaluation Commission.

5. It is in the interests of the entire profession,
the judiciary, and the public that the reputation of the legal
profession and the underlying acts that create that reputation
be improved. Eliminating gender bias in the courtroom will
serve that laudable goal.

6. The use of gender-neutral language by all court
participants is essential to ensuring gender fairness and the
appearance of gender fairness in the courts.

7. Women attorneys are often excluded from the most
lucrative and prestigious appointments as counsel in civil
matters, and local practices and procedures should be adopted
to correct this problem.

8. Women attorneys perceive that they have fewer
opportunities for advancement than do men attorneys, a situ-
ation directly related to the profession's failure to respond
adequately to the difficulties of balancing home and family.

9. Attorney membership in and business use of private
clubs that practice invidious discrimination is detrimental to
affected professionals, both women and minorities.

Discussion and Analysis

1. Attorney conduct exhibiting gender bias

RECOMMENDATION 6

Request the Judicial Council to trans-

mit and urge consideration by the State
Bar of the following advisory committee
recommendations:

1486C 52




.

severe

that acts of gender bias by attorneys were too numerous to
mention and were characterized as commonplace,

{(a) The State Bar should adopt a Rule
of Professional Responsibility analo-
gous to ABA Draft Model Code of
Judicial Conduct sections 3B (5} and
(6} which would create a duty for all
attorneys not to manifest bias on any
basis in any proceeding toward any
person, including court employees, with
an exception for legitimate advocacy
when race, sex, religion, national
origin, disability, age, sezual orien-
tation or socioeconomic status, or
other similar factors, are issues in
the proceeding.

{b} The Committee of Bar Exzaminers
should include questions pertaining to
the amendment to the Rules of Profes-
sional Responsibility referred to in
(a) above on the bar examination.

(c) The State Bar should conduct a
major on-going effort relating to
education of the bar on issues of
gender bias. Gender bias issues should
be included as part of the following
educational materials or programs:

(1) materials in State Bar reports;

(2) section newsletters;

{3) programs at the annual meeting;

(4) programs at bar leaders’
meetings;

{(5) lawyer education programs;

(6) programs developed as part of
mandatory continuing legal
education; and

(7) training programs for members of
the Judicial Nominees Evaluation
Commission.

a. Gender bias by attorneys: more frequent and more

At each regional meeting, attorneys appeared to agree

everyday occur-

rences.

appeared to be more severe and that incidents occurred more

1486C
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frequently when compared to judicial conduct exhibiting gender
bias. The views expressed at the regional meetings had been
established earlier in 1985 when the State Bar Committee on
Women in the Law distributed a guestionnaire to women attorneys
practicing in small firms. The results of the questionnaire

were summarized, in part, as follows:

About 40 percent of the women respond-
ing have suffered gender bias in the
courtrooom. Usually the problems arise
from opposing male lawyers, not from
the bench. The problems take the form
of dirty tricks that border on un-
ethical tactics, interruptions and
talking over the women and making
patronizing remarks. . . . @Gender bias
had no correlation to number of years
in practice.82/

A former courtroom clerk who had worked in the court-

83/ wr.

room for 17 vears corroborated this view. Peter

Keane, then-president of the San Francisco Bar Association,
also stated:

I supervise approximately 66 deputy
public defenders in San Francisco who
work in the courts on a daily basis.
The observations that I have from the
women attorneys are considerably dis-
tinct from the cbservations I have from
the male attorneys.

In terms of the comments they come back
to me with regarding sexist remarks
that are made to them in the courts on
a virtual daily basis by judges, by
district attorneys, by probation
officers, by police officers, are quite
alarming.84
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b. Acts of gender bias occur in a climate of increas-
ing incivility and decreasing professionalism

Both Ms. Morrowﬁi] and Ms. Patricia Phillips, a

86/

member of the Board of Governors of the State Bar, spoke

about the lack of professionalism and the common belief that
any trial tactic is legitimate that now characterizes the
practice of law. Ms. Morrow described the debate of the Los
Angeles County Bar Association on a proposed standard of
judicial administration that created a judicial duty to avoid

and prevent gender bias in the courtroom.gl/ She stated:

These underlying attitudes were
evident, I think, in the discussions of
our board concerning the adoption of
the standard of judicial adminis-
tration. . . . What they seemed to be
saying was that bias is part of a human
experience, and that as advocates, they
could not refrain from acknowledging
its existence and its influence on the
adversarial process, and utilizing it
to the benefit of their clients.

It seems, therefore, to me, that we
must not only sensitize members of the
profession more fully on the issue of
gender bias, but must also work to
modify commonly held perceptions con-
cerning what are acceptable strategies
and tactics in the name of advocacy.
On both fronts, it is time for the Bar
to put its own house in order.88

Thus, the Los Angeles bar under Ms. Morrow's leader-
ship promulgated a set of litigation guidelines in an effort to
transform the legal culture's value system and the behavior
norm of acceptable advocacy. As recognized by Ms. Morrow in
her testimony:
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Law and legal institutions were formed,
and have been controlled for many years
by men. Expectations of what consti-
tutes appropriate conduct on the part
of an attorney are male expectations.
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Litigation and the negotiation of
business transactions are conducted
using methods and tactics which reflect
fundamentally male patterns of behavior
and male interaction. Until there is
some recognition of this fact, and
modifications of attitudes based on it,
gender bias will continue to exist
within the profession,83/

The guidelines promulgated in Los Angeles encourage
civility and courtesy and, while noting the rights of free
speech, encourage attornevs to consider the harm to the
judicial system inflicted when disparaging remarks are made
about opposing parties, counsel, witnesses, jurors, court
personnel, or the judge. The preamble to the guidelines ex-
presses concern about the implications of the lack of courtesy
in the profession:

Many believe that relations between
lawyers have so deteriorated that our
profession nears a crisis -- one that
not only implicates how we deal with
each other but threatens our usefulness
to society, the ability of our clients
to bear the cost of our work and the
essential values that mark us as pro-
fessionals.

There have always been lawyers who have
abused each other and the judicial
system, but they seemed to be few in
number. Now, some perceive, abusive
conduct is gaining new adherents
cloaked in the mantle of forceful
advocacy. They proclaim that clients
are best served by the intimidation of
opponents, a relentless refusal to
accommodate, and the use of tactics
that impose escalating expense on an
adversary. Be difficult and the other
side may cave, they think.

The Committee on Professionalism of the
"Lss~Aﬁgeiesw€cuntg’BETWAssﬁéiatlon """
thinks otherwise.20/
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Judges likewise recognize what some describe as a

crisis in the profession. Judge Roger J. Miner, Judge of the

United States Circuit Court of Appeals for the Second Circuit

and adjunct professor at New York Law School, wrote:

It should go without saying that law-
vers should treat each other with
decency and respect. The vigorous
representation of clients is not incon-
sistent with civility. Yet there is a
civility crisis of major proportions
involving the bar. Our ethical stand-
ards make it crystal clear that ill
feelings between clients should not
influence relations between lawyers,
that a lawyer should not refer to
opposing counsel in a derogatory way
and that haranguing tactics interfere
with the orderly administration of
justice.21/
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c. Attorneys exhibit a panoply of types of behavior
evidencing gender bias

{1} Focus upon the sexual attributes of women in the
courtroom and elsewhere

Women attornevs report that they have been sexually
propositioned by male attorneys, the object of their offensive
jokes or sexual innuendos, and the subject of their discussions
of sexual attributes. One attorney related that a deputy
district attorney called her after hours and told her that if
she agreed to go out with him, he would dismiss the charges
against her client.al/ A female attorney from Los Angeles
reported that she became embroiled in a dispute with opposing
counsel in a complex civil matter. Apparently angered at
something she had done, opposing counsel wrote her a letter
suggesting that she had only two workable parts and that those
parts were interchangeable. &She attached the letter in a
motion for sanctions. The judge and the courtroom responded
with laughter. In two subseguent letters, opposing counsel
offerred to explain to her the body parts to which he had
6.23/ Female court employees are similarly treated by
some male attorneys. One attorney in Butte County told of

overhearing a male attorney audibly discussing the court
34/

referre

clerk's nipples.

(2) The use of gender as a trial tactic

Attorneys likewise report that men and women use
gender as a tactic in the courtroom. Tactics include name
calling; disparagement of female witnesses, parties, and
experts; attempts to dominate the courtroom or chambers dis-

course through constant—interruptions of women participants;
and manipulation of the perceived biases of jurors in jury
selection.
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Flirtatious behavior, sexual comments, terms of
endearment, and other forms of inappropriate conduct are used
as a means to catch the opponent off-guard or disconcert oppos-
ing counsel and undermine his or her representation of the
client.gﬁ/

Disrespect for female witnesses and expert witnesses
and their accomplishments such as the failure to accord them
their appropriate title is commonly practiced. One woman
attorney believed that she received lower damages in a case
involving claims of emotional distress because her client, her
client's treating physicians, and her experts were women. She
believes that the totality of the effect on the jury was to
make her case less believable.gﬁ/ Another attorney reported:

It's been my observation in my trial
practice that female witnesses are not
attributed the same amount of credi-
bility as male witnesses. That a man
walks into the courtroom under the
assumption that he'll be telling the
truth without exaggeration.

I have found that oftentimes my female
witnesses have been subjected to what I
feel is improper cross-examination,
being subjected to an incredible amount
of questioning about, are you really
telling the truth? Aren't you exag-
gerating? Far beyond that which the
court allows my male witnesses to be
subjected to.

Another woman attorney commented about her experience
with expert witnesses:

My company happens to be a leader, in

our industry, of having women in posi-
tions of authority. And our director

of corporate planning is a woman, a
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And I've watched opposing counsel take
her deposition. And first she has to
justify her education in a way I've
never seen a man asked to justify his
education.

Going through work experience from age
16. Not where did you go to college
and where did you get the advanced
degree, but just going way back. And
what kind of background did you have
and on and on and on and did you really
prepare this memo that led to the end
of this division or did your boss tell
you what to conclude, and is it really
your job to investigate and analyze all
the division on an ongoing basis.

Isn't it really that you're under the
direction and under the control of all
these men. I mean, you're not really a
senior VP,

It's sort of the tone of the question-
ing. And I've just never seen a male
expert treated in that way. You know,
what's your education. They give
their education. And what's your job
and then they give their job.

And I just -- I'm always amazed when I

see it happen but I see it happen time

and time again.

The issue of jury selection and gender bias goes to
the heart of the controversy about what are legitimate trial
tactics. Some attorneys support thgﬂ;iew that taking advantage
believe that jury selection based on supposed stereotypes will
not be helpful to the client and borders on unethical con-
duct.lgg/ One attorney delivered a lecture on jury selection
in complex commercial cases and distributed a prepared memo-

of juror biases is smart lawyering. Others disagree and

randum to the attendees. In the memorandum, the attorney made
numerous remarks about juries in general including the follow-

ing: "Women are much more-opinionated than men, less suscep-
tible to reason, and less likely to change their minds based
upon the arguments of other.” 1In explaining this remark, the
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attorney asserted that selecting a jury in a civil case on the
basis of bias and generalizations about people was not only
permissible but the attorney's duty.lﬁl/

(3) The belief that women should not be lawyers

Participants at the regional meetings reported that
they perceived among some attorneys the belief that women had
no business being lawyers. For example, one woman attorney
from San Bernardino related an anecdote in which a male defense
attorney told her that “"when women lawyers become D.A.°'s they
are unreasonable and impossible to deal with.® He continued,
*I"*11l take that generalization one step further -- no woman
anywhere, should even be a lawyer, they cannot do the
job!"lQZ/

planned to attend a professional meeting a male colleague asked

One woman attorney reported that when she said she

her whether she didn't have anything better to do like shop-
ping.lﬂi/

(4) Discrimination against women in bar activities

One woman reported that in Shasta County de facto
separate bar associations exist. The women attend the women's
bar group, and the men attend the general bar association.
Women do not attend the men's group in part because the activ-
ities revolve around sportiﬂzj social occasions with other

A past-president of the Fresno County Bar Association

women who are not lawyers.

described a dispute involving the selection of the first woman
president of that association. Prior to 1985, it was the
custom and practice that the president of the association chose
the vice-president who would then be the president-elect and

tradition for many yvears. In 1984, the then-president of the
association chose a woman for his vice-president. Suddenly,
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the customary practice was challenged as undemocratic, and two
others were proposed as vice-presidents. A vote was conducted,
and the woman the president had designated won by a narrow
margin. No other woman has served as president of the Fresno
County Bar Association.lgﬁ/
At even the state level, gender bias occurs. An
invitation to a reunion for past and present members of the
Board of Governors requested the members to "join your fellow

governors and their nice girls."igﬁ/

(5) Attorney conduct encouraged or joined by the judge

The consensus among attorneys who testified at the
regional meeting is that the worst form of bias occurs when
opposing counsel and the judge appear to collude. An attorney
tells an off-color joke and is applauded by the judge. The
attorney and the judge are friends, engage in sports talk, or
chat about mutual acquaintances and social events both at-
tended. The woman attorney in this situation and often her

client believe that this collusive behavior almost guarantees a

negative outcome.lgz/

d. The appropriate remedies: rule of professional
responsibility and education

In 1986, the Women in the Law Committee proposed
adoption of a rule of professional responsibility that would
prohibit attorneys from engaging in conduct manifesting gender
bias. The proposed language read as follows:

A member of the State Bar shall not
engage in any conduct concerning his or
her handling of any legal proceeding

the proceeding, or would manifest bias,
cn the basis of sex, color, race,
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religion, national origin, ancestry,

physical handicap, age, medical con-

dition, marital status, or sexual

preference.l

Later, the 1987 Conference of Delegates proposed a
similar addition toc the professional responsibility rules.
Conference of Delegates Resolution 5-7 recommended that the
following language be added to the Rules of Professional

Conduct:

[A member shalll (2) refrain from engaging
in conduct that exhibits or is intended to
appeal to or engender, bias against a person
on account of that person's race, color,
religion, sex, national origin, sexual
orientation or disability, whether that bias
is directed to other counsel, court peson-
nel, witnesses, parties, jurors, judges,
judicial officers or any other partici-
pants.1039/

The Board Committee on Professional Responsibility and
Conduct obijected to these proposals on the ground that they are

overbroad and in response to the Conference of Delegates’
resolution stated: “it reaches, inter alia, challenges to

jurors and cross-examination of witnesses which, though rele-
vant, could be objected to on the grounds of bias. Thus, the
proposed subdivision is fraught with the potential for misuse

w110/ Consideration of these pro-

by advocates and parties.
posals was deferred pending receipt of the advisory committee's
report with the hope that specific examples of biased conduct
might be added to the language of the proposed rule to reduce
its ambiguities. The report of the advisory committee was
deemed to be a source of examples of biased conduct.

The advisory committee debated at length the issue of
whether a rule of professional conduct prohibiting bias should

be adopted. It considered other remedies as well, such as a

code of professional courtesy or voluntary creeds entered into
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by law firms that contain provisos against baised behavior.
The issue was also roundly debated at the focus group conducted
for civil litigators at the State Bar Annual Meeting in Sep-
tember of 1988. Support for adoption of the rule was expressed
at the public hearings.;;i/

The committee concedes that issues of bias and issues
of legitimate advocacy sometimes collide. The committee mem-
bers believe, however, that a prohibition against bias is no
more vague than any number of ethical rules lawyers are accus-—
tomed to following. The prohibitions of the rule are worked
out on a case~by-case basis under the totality of the circum-
stances, which is a legitimate task for a disciplinary body to
perform. Meaningful commentary can accompany the rule that
will enlighten counsel sufficiently to define the ethical duty
described. The committee rejected the notion that more
specific examples should be catalogued in the rule. Rather,
the committee suggests that an exception should be created for
legitimate advocacy similar to that set forth in the ABA Draft
Model Code of Judicial Conduct section 3B (6) in which an
exception is created to a judge's duty to prevent lawyer bias.
The exception exempts "legitimate advocacy when race, sex,
religion, national origin, disability, age, sexual orientation
or socioceconomic status, or other similar factors, are issues
in the proceeding.“llg/

The advisory committee notes that an attorney exer-
cising a peremptory challenge against a woman in a jury trial
when he or she fears a woman might damage the client due to a
bias she may have might be considered legitimate advocacy. In
contrast, an attorney demeaning a woman witness in order to
play on juror prejudice to obtain a certain result might not be
considered legitimate.

Ms. Margaret Morrow reported on the debate on the
proposed rule of professional responsibility in her testimony

at the Los Angeles Public Hearing. She said:
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The State Bar's Committee on Women in
the Law first proposed such a rule in f
1986, and the reaction of many in my
Bar Association at that time was un-
easiness. This uneasiness was couched
in terms of concerns about the
vagueness of the rule.

What kind of conduct would it pro-
scribe? Might not it lead to ancillary
disputes during litigation over whether
conduct was or was not motivated by
bias? How could an attorney be disci-
plined based on a rule which gave no
guidelines as to what kind of conduct
was prohibited.

Those were the questions. But the
reality underlying the questions was a
lack of consensus about the boundaries
of appropriate advocacy, and the pro-
priety of playing on bias as a part of
the litigation process.

I think the same debate would ensue

today if a Rule of Professional Conduct

of this type were to be proposed; and I

think it will always ensue until mem-

bers of the bar generally are convinced

that a real problem exists, and that it

is a problem which undermines the

integrity of the justice system, and

contravenes the duty of lawyers to

ensure that justice is done.ll3

The advisory committee members are persuaded that a
real problem exists and that it is a problem that undermines
the integrity of the justice system. If judges are charged
with preventing bias from occurring in the courtroom, attorneys
should likewise be ethically precluded from exhibiting the same
behavior. The definitions should be parallel. The definition
favored by the committee is the definition in the model code,
which has had the benefit of national debate and discussion.

In the committee's view, the exception for legitimate advocacy

containedin the model-code sufficiently clarifies—an-attor
ney's duty and meets the objections raised in the debate
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on this issue. The committee members were persuaded that
creation of an ethical duty would be the most effective way to
eradicate bias among attorneys. The evidence that incivility
and unprofessionalism increasingly characterize the legal
profession and poison the courtroom atmosphere further sup-
ported the committee's resolve. Finally, the committee
reasoned that judges, if the model code provision is adopted,
will be duty bound to prevent attorneys from engaging in such
conduct and thus the duty of an attorney should parallel that
judicial responsibility. Moreover, questions regarding the
duty to refrain from bias should be contained in professional
responsibility courses and asked on the bar examination.

The committee believes, however, that a rule of pro-
fessional responsibility is meaningless without accompanying
educational programs. Attorneys expressed a desire for edu-
cational programs that deal with questions of bias both in
substantive areas of the law and specifically designed to cover

1147 1yhe committee strongly

questions of courtroom conduct.
recommends development by the State Bar of a comprehensive
educational program on gender bias including incorporation of
gender bias programs in the plan for mandatory continuing legal
education. Gender bias should be covered in State Bar reports,
newsletters, programs at the annual meeting, programs at bar
leaders' conferences, and voluntary and mandatory continuing
legal education programs.

The advisory committee suggests that another effective
check on attorney behavior is the sure knowledge that acts of
bias will be detected by the Judicial Nominees Evaluation
Commission if the offending attorney ever seeks judicial
office. The commission's practices were discussed at the focus
group for civil litigation attended by a former member of the
commission. Although the commission does not frequently find
complaints of bias in a candidate's record, they do occur and,

unless deemed totally without merit, seriously hamper the
likelihood of the candidate's success. Ms. Catherine
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Sprinkles, a former commission member and member of the State
Bar Board of Governors indicated at the Fresno Public Hearing
that although complaints of bias are not numerous there are
sufficient numbers to be concerned about.

Ms. Nanci Clinch, a former commission member and
present member of the State Bar Board of Governors, suggests
that the commission members receive information about gender
bias as part of their training. She stated:

There is a training session that lasts
approximately one day. The members get
to see -- the new members get to see
the 0ld members go through some of the
evaluations, they can see how it is
done, how it's presented.

Last year, for the first time, there
was on the agenda for training, a
section on gender bias, and I specifi-
cally requested it be part of the
training. It was made part of the
training for that year. I provided all
the documents for new and old members.
It included a synopsis of the New
Jersey Task Force on Gender Bias.

However, I was only given five minutes
to make the presentation. There were
no other presentations on any of the
other types of bias. That is something
that I think should be instituted every
year, and extend beyond just gender
bias itself.l

Accordingly, the advisory committee recommends that
regular training of commission members on issues of gender bias
ought to occur and requests the bar to institutionalize this
aspect of its training program.
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e. Prompt resolution of the problem of gender bias in

attorney conduct is in the public interest

Solutions to problems of bias in our courts are

urgently needed. Mr. Robert Raven, past-president of the

American Bar Association and a member of the original Judicial

Council committee on gender bias, issued the challenge at the
Sacramento Public Hearing:

Although gender bias by judges is a
significant problem, the task forces
around the country . . . have re-
peatedly heard that the greatest prob-
lem lies with the treatment of women by
male -- by many male attorneys, and as
leaders of the profession and members
of the firm, we must come down hard on
such behavior. It cannot be toler-
ated.116/

2, Use of gender neutral language

RECOMMENDATICN 7

(a) Request the Judicial Council to
adopt a rule of court regarding gender
neutral language in local court rules,
forms, and documents which would make
the existing standard of judicial
administration on this subject
mandatory.

(b) Request the Judicial Council to
adopt a rule of court which would
require the use of gender neutral
lanquage in all jury instructions by
January 1, 1991, and to adopt in the
interim a standard of judicial adminis-
tration which would encourage attorneys
and judges to recast all standard jury
instructions (CALJIC and BAJI) in
gender neutral langquage.
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a. Objections to language that is not gender neutral

Witnesses who testified at both the public hearing and
regional meetings objected to the use of language that is not
gender-neutral and in particular the use of the masculine
generic to refer to both men and women. One Los Angeles attor-
ney shared a speech she had delivered to a gathering of family
law judges. She stated:

Finally, I think discrimination by careless
language must be dealt with as uncompromis-
ingly as discriminatory actions. If we can
clean up our language, we can eliminate a
certain amount of gender bias. Language is
not insignificant. Words are the tools of
our trade. Language not only reflects how
we think but affects it as well. When I was
in college, I briefly considered becoming a
lawyer, but at the time, lawyers were "He's"
and I dismissed the thought until much
later. Calling counsel "Gentlemen® as a
generic term implies that women do not
belong to the class of people known as
lawyers -- and our clients do not miss the
inference.117/

Other examples of the refusal to use gender-neutral
terms are numerous; sometimes the result is unexpected. For
example, a prosecutor arguing a case before the Supreme Court
of California referred to the justices as "you guys." Justice
Joyce L. Kennard reportedly asked the prosecutor, "Does that

118/

include me?" Antagonism toward women attorneys who

prefer to use Ms., has been noted as well as against those who

retain their maiden name.llg/

b. Nature of gender-based language and the con-
sequences of its use

at the University of California at Santa Cruz, explained at the
San Francisco Public Hearing that language can be used to
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demean women in three specific ways. First, words can be
selected that ignore women, that is, that refer to "he" or
"man" exclusively. Language can be used that tends to define
or stereotype women. Examples of this usage include the gratu-
itous modifier ("lady lawyer") or the definitional phrase to
disclose more information about a woman than is disclosed about
a man (for example, the use of Mrs. to define marital status).
Finally, phrases can be employed that tend to specifically
trivialize or demean women ("I'1ll have my girl do it"). More
importantly, Dr. Leaper pointed out that studies show that the
consequences of this usage may be that listeners respond dif-
ferently. Dr. Leaper noted that approximately 20 studies have
been completed that tend to show that pecple do not think of
males and females equally when they hear the masculine
generic.llg/
There is some evidence that language that does not
refer to both sexes equally and specifically may mislead jurors
by signifyving that the meaning is applicable only to one sex.
One attorney wrote: “The lack of gender neutral language in
jury trials is a serious problem. Picture a male defendant and
a female victim at a criminal trial. The female testifies that
he raped her, and the male testifies that he did not. When the
court reads the instructions to the jurors concerning the
testimony of witnesses he always says "he"” or "him." As the
jurors sit there they think the judge is referring to the
defendant."l;l/
Dr. Leaper testified about a Washington case that
resulted in the conviction of a woman for murdering a child
molester who was in her home. A jury instruction regarding a
person‘'s right to protect "his" home was given. The defense
appealed on the ground that it was likely that the jury did not
think the instruction was applicable to the defendant because
she was female. As part of the appeal, a study was undertaken

in which college students read the case and responded to two
versions of the jury instructions. The researcher found that

1487C 70




the students thought the defendant acted in self-defense more
frequently when the instructions were given in a gender-neutral
form than when the masculine generic was used.l;;/
A related issue is also the effect that jury instruc-
tions written in the male generic may have on female jurors.
One writer concluded that women participate on juries less
because of their cultural tendency to choose subordinate rather
than dominant roles. A way to combat this tendency is to use
gender-neutral language so that women jurors know that all of

the instructions and other information are equally applicable
to them.lgi/

¢. The debate

The debate about the usefulness of transforming the
language with which lawyers practice their profession and
judges make decisions into terms that are gender-neutral is a
surprisingly vigorous one. Many attorneys and judges tend to
support rules and procedures that require ocur legal writing and
speaking to be gender-neutral. Others, however, are uneasy
about the prospect. The late Professor Irving Younger wrote a
provocative piece on gender-neutral language in his regular
columun on writing in the American Bar Association Jour-

nal.lzé/

The piece elicited many letters in opposition to

the views expressed. Professor Younger asserted that the use

of the pronoun "he" to signify both he and she is grammatically
correct and that there is no adequate substitute that is gender-
neutral, He opined that the use of "he” is a "quirk of lan-
guage, not a tool of oppression.” In his view, until a third
pronoun is developed, clarity in writing will be better served
by retaining the use of "he" to signify both "he"” and "she.®

The debate is also reflected in the choices made by

—--the Los Angeles Superior Court committees that draft and ap-

prove the standard jury instructions universally in use in
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California courtrooms. Los Angeles Superior Court Judge
Aurelio Munoz, chair of the Committee on Standard Jury Instruc-

tions -- Criminal (CALJIC), reported that the committee re-
drafted the language in the new edition of the standard in-
125/

structions in gender-neutral language. In contrast, the
Committee on Standard Jury Instructions -- Civil (BAJI) came to
the opposite conclusion and did not change the instructions in

the same manner.lgﬁ/

BAJI is using gender-neutral language,
however, as it adds and modifies instructions. The committee
apparently concluded that the use of "he” to signify both
genders was grammatically correct and that to use other forms

would be too cumbersome.

d. Growing trend to use gender-neutral language

Standards of Judicial Administration, standard 1.2
provides:

Each court should use gender-neutral
language in all local rules, forms, and
court documents and should provide for
periodic review to ensure the continued
use of gender-neutral language. These
changes may be made as local rules,
forms, and documents are modified for
other reasons.

Courts report that they are taking extensive steps to
comply with this standard. Many judges are now laboriously
rewriting jury instructions in gender-neutral language.
Precious judicial time would be saved if all the standard
instructions were modified so that judges need no longer per-
form this task themselves.

The California standard appears to be part of a larger
national effort to make state laws and procedures gender-

neutral.lgz/ For example, the new ABA Model Code of Judicial

€onduct—has been drafted in gender-neutral 1an§55§5fi%§¢”"w """"""""""""""""" —
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e. Advisory committee recommendations

The advisory committee on gender bias in the courts
dissents from Professor Younger's view and the position taken
by BAJI based on the following factors:

1. Precision in language is the attorney's tool;
specific reference to both men and women when both are intended
is clearer.

2. Clarity of construction is not as important as
clarity of meaning. Using *he" to mean "he" and "she" may be
misunderstood as excluding women and might affect case outcome.

3. There is a growing national trend that favors the
use of gender-neutral language.

4. Exclusion of one sex in language potentially
offends an entire class of people.

Standard of Judicial Administration 1.2, referred to
above, now encourages each court to use gender-neutral language
in local rules, forms, and documents. The advisory committee
recommends that the standard become a rule. Further, the
committee recommends that all jury instructions be submitted to
the jury in gender-neutral language by January 1, 1991, and
that an interim standard of judicial administration be adopted
that would encourage the recasting of all jury instructions in
gender-neutral language during the interim period.

3. Appointed counsel

RECOMMENDATION 8

(a) Request the Judicial Council to
adopt a Standard of Judicial Adminis-—
tration for trial courts which would

appointment of counsel in civil cases,
including family law, and appointments
as arbitrators and receivers, to

1487C 73




LA

ensure equal access for all attorneys
regardless of gender, race, or
ethnicity. The standard setting forth
the model local rules shall include:

(1) A recruitment protocol to ensure
dissemination to all local bar associ-
ations, including women and minority
bar associations.

(2) A written description of the
selection process which includes a
statement of: minimum gualifications;
application procedure; and selection
procedure.

{(3) Regularly scheduled recruitment

{(b) Request the Judicial Council to
adopt a rule of court requiring that
each court establish by local rule a
policy for the appointment of counsel
in civil litigation, as specified
above. The rule should provide that if
a court fails to adopt a local rule
regarding appointed counsel, the model
rule contained in the standards shall
be deemed the local rule.

(¢} Request the Judicial Council to
adopt a Standard of Judicial Adminis~
tration that would provide for the
selection of attorneys for bench, bar,
and other court related committees in a
manner that would provide for equal
access to selection for all attorneys
regardless of sex, race, or ethnicity.

Women attorneys report that it is their perception
that they are less frequently appointed as arbitrators, re-

ceivers in complex civil cases, temporary judges, and members

129/

of settlement panels. In some counties, women report

that they are "bumped® from panels at the whim of the judge who

130/

oversees the process. Some of these positions are remu-

nerative, and others are valuable for their high profile and .

the enhancement of the attorney's reputation and credentials.
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The subject of fairness in the appointment of counsel

is discussed at greater length in the chapter on criminal and
juvenile law,lgl/ That discussion will not be duplicated
here. While the bulk of the information received by the advi-
sory committee pertained to appointments in criminal matters,
the committee determined that similar procedures would be
beneficial for civil appointments as well. Accordingly, the
committee recommends a parallel standard of judicial adminis-
tration and rule for civil cases. The standard would set forth
a model rule requiring a recruitment protocol, a written
description of the selection process with a statement of mini-
mum qualifications, application procedure, and selection pro-
cedure, and regularly scheduled recruitment. These procedures
will ensure that counsel are appointed on the basis of ability
and will help to prevent any group from exclusion.

4, Attorney employment

RECOMMENDATION 9

Request the Judicial Council to trans-
mit and urge consideration by the State
Bar of the following advisory committee