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In 1979, AB 1111 (McCarthy, Chapter 567) was enacted to
establish an Office of Administrative Law charged with promoting
regulatory reform on the part of California's state agencies.

The end of the second year of existence of the Office of
Administrative Lew ({(OAL) signals an appropriate time for the
Assembly Revenue and Taxation Committee to review the impact of
OAL and 1ts regulatory reform activities on California's two
major tax agencies and the taxpayers they serve,.

This briefing booklet reproduces OAL's 1981-82 Annual Report,
and includes short analyses by the staff of the Board of

Egualization and the Franchise Tax Board addressing OAL's impact
on those tax agencies.
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1982-82 Annual Report
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STATE OF CALIFORNIA .

EDMUND G. BROWN JR., Governor

OFFICE OF ADMINISTRATIVE LAW
1414 K Street, Suite 600
Sacramento, California 95814+

August 31, 1982

Asscmblyman Wadie P. Deddeh, Chairman
Revenue and Taxation Committee

State Capitol, Room 2013

Sacramento, CA 55814

Dear Wadie:

In response to your recent letter requesting information on the
Office of Administrative Law, its history and activities, I am

enclosing a copy of our second annual report for each of the
Comnittee members.

A5 you know, the regulatory reform provisions enacted by the
Legislature in 1979 were intended to address the growing con-
cerns over the uncontrolled and unauthorized growth of burden-

some regulations adopted by the Executive Branch of state
government.

The legislative mandate was clear: decrease the number and
improve the quality of state regulations.

The report confirms how effective your legislative approach
has been:

e New regulations were once again cut by 50%.
Emergency regulations were cut by 63%.

e Eighty-six state agencies reviewed almost 24,000
existing regulations and determined that 57% need
to be repealed or amended to meet the new standards.

Both the Franchise Tax Board and the Board of Equalization have
completed thelr reviews and submitted their results to OAL. We
are in the process of reviewing agencies' determinations whether
to repeal, amend, or retain regulations and anticipate completing
our review of the Boards' determinations during this fiscal year.

Plecase let me know if there are more specific questions or con-
cerns 1 can answer.

GENE LIVINGSTON
Director

Encl.
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Director’s Message
Gene Livingston

Director,

Office of Administrative Law

Regulatory reform in California continues to move forward.
Ior the second straight year, new regulations were cut 50%.
Thousands of regulitions, on the books for years, are being
climinated. State Government is now more open and more re-
sponsive.

California has demonstrated that a governiment committed to
regulatory reform can eliminate regulatory excesses. To reduce
governmental burdens, several ingredients are essential:

1. A well-designed law containing meaningful and realistic
standards and insuring opportunities for public involve-
ment.

2. An office to monitor agency compliance.

3. Funding sufficient to permit a meaningful, rather than a
superficial, evaluation of regulations.

4. Active public participation.

3. Support from the Governor.

6. Legislative support that includes resisting agency requests
for exceptions to procedural requirements, standards or re-
VIew.

The success of Culifornia’s reform effort is also recognized else-
where. Four states have introduced legislation inodeled after the
California law (AB 1111). Four other states, the Canadian prov-
ince of Quebece, and Australia have studied the California pro-
gram for use in their jurisdictions.

Be assured that the Office of Administrative Law remains com-
mitted to the yoals of reducing unnecessary governmental con-
trols and with your support we can look forward to continuing
SUCCESS.



HIGHLIGHTS

This report highlights the progress imade by the Office of
Administrative Law (OAL) during the sccond year of its
mandate to achicve regulatory reform in California. The
gains of the {irst year have continued in the second year.
The number of new regulations were again cut in half.

In addition, steady progress has been made to weed out
unnecessary, unauthorized, inconsistent and unclear regula-
tions from the almost 30,000 pages of regulations in exist-
ence when the law launching the reform effort was passed.
The Legislature’s goal—to reduce the number and improve
the quality of regulations—is being met.

New Regulations

e 49% Reduction in the Growth Rate of New Regula-
tions

e 63% Reduction in the Adoption of Emergency Regula-
tions

Existing Regulations

» 86 State Agencies Have Reviewed 23,942 Regulations

e 5,690 of the Regulations Reviewed Will be Repealed by
State Agencies and 7,907 Will be Amended to Comply
With the New Statutory Standards

« 3,556 Additional Regulations are Being Challenged by
OAL

Regulation Growth/Decline

Filings BEFORE OAL
OO0

AFTER OAL

1979-80 1980--81 1981-82

-3



BACIKGROUND .

The Legisiature Acts fo Stop Overregulation

In 1979 Governor Brown signed AB 1111, the bill authored
by Asscmblyiman Leo McCarthy amending the Administra-
tive Procedure Act.

The amendments:

1. Strengthened the procedural protections to provide
the public with a more effective role in the rulemak-
Ing process.

2. Increased the accountability and responsiveness of
state agencies adopting regulations.

3. Created the Office of Administrative Law to ensure
that regulations are adopted in accordance with the
new procedural protections and that all regulations
meet fundamental standards.

OAL Goals

The overall goal of OAL is to bring state regulatory reform
to California and thereby help restore public confidence
and trust in state government. The specific goals of OAL
are to:
1. Eliminate unnecessary, unclear and burdensome state
regulations;
2. Improve the quality of regulations;
3. Ensure the participation of private individuals, groups
and businesses in the rulemaking process;
4. Simplify and streamline the California Administrative
Code.

OAL's Major Functions Are To:

1. Review all proposed regulations;
2. Oversee the orderly review of all existing regulations;
3. Disapprove regulations not meeting the following stat-
utory standards:
e Necessity—Has the agency documented the need
for the regulation?
e Authority—Is the agency authorized to adopt the
particular regulation?
e Consistency—Is the regulation consistent with exist-
ing laws and other regulations?

.



o Clarity-—Is the regulation clearly written so that af-
fected persons can easily understand it?

e Reference—Is there an accurate reference to a spe-
cific statute or court decision that the agency is im-
plementing?

OAL also reviews regulations to ensure that agencies
have identified any costs that regulations may create
for local governments.

4. Review all emergency regulations and disapprove
those that are not necessary for the immediate preser-
vation of the public peace, health and safety or gen-
cral welfare.

LEGISLATIVE MANDATE

“The Legislature therefore declares that it is in the public
interest to establish an Office of Administrative Law which
shall be charged with the orderly review of adopted regula-
tions. It is the intent of the Legislature that the purpose of
such review shall be to reduce the number of administra-
tive regulations and to improve the quality of those regula-
tions which are adopted.” (Chapter 567 of the Statutes of
1979)




NEW REGULATIONS CUT BY 49% IN 1981-82

The rate at which state agencies adopted new regulations
declined by 49% compared to the year prior to OAL’s
creation. New regulations have been cut 530% during the
two years of OAL’s existence. The chart below compares
the sets of regulations submitted for filing in the base year
before OAL’s existence (FY 1979-80) with the two subse-
quent years, and also shows the number and percentage of
OAL disapprovals.

Decline of

Sets of Overall
Regulations,  Percent Reviewed | Disapproved|  Percent Decline

o e [ Submitted|  Decline | by OAL | by OAL | Diepproved| FRate
FY 1979-80 . ... 923 N/A N/A N/A N/A N/A

(Base)

FY 1980-81 .. ... B 631" 32% 596 ° 159 271% 51%
FY 1981-82 ... 717! 22% 701°* 248 35% 49%

' These numbers do not include resubmitted filings, following OAL rejection.
2 These numbers do not include regulations exempted from OAL review by statute.

Corrective Actions Cause Slight Increase

The number of regulatory filings submitted by state agen-
cies rose slightly in the sccond year of OAL’s operation.
The increase, however, was a direct result of filings con-
taining corrective actions identified as necessary to bring
regulations into conformity with statutory standards follow-
ing an agency’s review of existing regulations. Ninety-three
of the 717 filings contained corrective actions resulting
from the review process. Thus, the rate of decline for new
submittals in 1981-82, absent corrective actions, was 32%,
identical to the 1980-81 rate.

QAL Disapprovals Increase

The OAL disapproval rate rose from 27% in FY 1980-81 to
35% in FY 1981-82. Thus, for the two-year period of OAL



operations, 31% of the regulations reviewed were disap-
proved. The chart below depicts the two-year data for
OAL review and disposition.

OAL Disposition of Proposed Regulations

Sets of Approved
Regulations for Fully FPartially Percent
Period ) FReviewed" Filing Disapproved | Disapproved |  Disapproved
FY 1980-81 .o 396 437 142 17 27%
5}1_19{3,1_:8? ............... el ,,70} 453 189 59 35%
TOTAL 1,297 890 331 76 31%

' These smunbers do not include actions solely to repeal regulations nor Statutorily Mandated
Emergency filings. Where a statute mandates the adoption of a regulation as an emer-
gency, OAL does not review it to determine whether an emergency exists.

Reasons for OAL Disapproval Vary

A regulation is subject to OAL disapproval for failing to
meet any of the five standards or for failing to meet one of
the procedural requirements of AB 1111, such as giving
public notice 45 days in advance of a regulatory hearing.
The majority of disapproved regulations were rejected for
a combination of reasons; for example, a regulation may be
disapproved based on its failure to meet both the necessity
and clarity standards.

Necessity is the Key Test

Failure to meet the “necessity” standard was by far the
most frequent reason for OAL’s disapproval. Of 248 disap-
provals during the 1981-82 period of OAL review, 127
(51%) were because the agency did not show the necessity
of a proposed regulation. The statutory definition of neces-
sity is “the need for a regulation as demonstrated in the
record of the rulemaking proceeding and that a regulation
does not serve the same purpose as another regulation.”
(Government Code Section 11349(a))

The necessity standard which the Office utilizes is “sub-
stantial evidence contained in the record taken as a
whole.” This standard is based on the Legislature’s intent
that OAL ensure that all regulations be supported by a fac-
tual basis that is specific, relevant, reasonable and credible.
Such a standard preserves intact the policy judgment of
the adopting agency, but also places a responsibility on the

-7 -
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ageney to provide sufficient evidence that would lead a
reasonable person to conclude that the regulation is neces-
sary. '
In addition to the necessity standard, reasons for disap-
proving regulations during the 198182 period were:
e Procedural deficiencies (e.g., lack of adequate public
notice) were cited in 122 disapproval actions;
e The “clarity” standard was not met in 71 disapprov-
als;
e The “authority” standard was not met in 43 disap-
provals;
e The “consistency” standard was not met in 39 disap-
provals.
Apart from the actual disapproval actions, OAL corrected
many clarity, reference or procedural deficiencies through
discussions with the adopting agencies. In 1981-82, 54 sets
of regulations were corrected by mutual agreement, com-
pared to 46 in 1980-81.

Emergency Regulations Have Been Cut by 63%

Eighty-five regulations became effective on an emergency
basis in 198182, a 63% decline from the base year total of
232. Twenty of the ecighty-five were required by the Legis-
lature to be adopted as emergencies.

A regulation adopted as an emergency temporarily sus-
pends the statutory requirements of public notice and
hearing. Thus, an emergency regulation can be adopted
and remain in effect for 120 days without any opportunity
for the public or those affected by the regulation to object
or comment about its necessity or desirability. Government
Code Section 11346.1 requires that, before an agency may
adopt a regulation as an emergency, it must make a find-
ing that the regulation is “necessary for the immediate
prescervation of the public peace, health and safety or gen-
eral welfare.” In addition, the agency is required to docu-
ment in writing the specific facts that show the need for
immediate action.

Prior to OAIL’s existence, agencies tended to overuse the
emergency process, invoking the procedure for administra-
tive convenicnce without regard to whether a true

.



emergency existed. This fact and the strong legislative pol-
icy for ensuring public notice and participation led OAL to
exact strict conformity to emergency criteria adopted by
the L.cgislature.

OAL’s rigorous application of the emergency standard has
discouraged agencies from relying on this adoption method
where no actual emergency is present. This deterrent ef-
feet has reduced the proposed emergency actions from 232
in the 1979-80 base year to 105 in FY 1981-82, a 55% re-
duction. OAL’s disapproval data is set out in the chart be-
low.

OAL Disposition of Emergency Regulation

Sets of Sets of
Regulations Percent | Regulations Percent
Year Submitted Decline Reviewed | Approved | Disspproved | Disspproved
FY 1979-80 .o 232 N/A N/A 232 N/A N/A
FY 1980-81 ... 120° 48% 1113 70 41 37%
FY 198182 . 105! 55% 912 65 26 29%

! These numbers include Statutorily Mandated Emergency Regulations.
2 These numbers do not include Statutorily Mandated Emergency Regulations.



REVIEW OF EXISTING REGULATIONS -

The Legislature’s concern over unwarranted government
intervention was not limited to newly proposed regula-
tions. Instead, major reform provisions of AB 1111 were ex-
tended to the almost 30,000 pages of regulations already in
existence before the creation of OAL in July, 1980.

The Legislature devised a unique and comprehensive ap-
proach to eliminating unneeded regulations adopted before
the creation of OAL. AB 1111 requires each state agency to
evaluate all of its existing regulations by applying the same
five standards that govern newly proposed regulations and
gives OAL the responsibility to organize and oversee the
process.

The purpose of the agency review is to repeal those regu-
lations that do not meet the statutory criteria or to amend
regulations to bring them into compliance with the stand-
ards.

Following the agency’s review process, OAL conducts its
independent review, which can result in the repeal of ad-
ditional regulations.

86 Agencies Complete Review

As of June 30, 1982, 86 of the 124 agencies had completed
their reviews and submitted statements to OAL indicating
those regulations that they intend to repeal, amend and re-
tain unchanged. By the end of June state agencies had re-
viewed approximately 11,100 pages or 23,942 individual
regulatory sections, about 40% of the Administrative Code.
While most agencies have kept close to their original re-
view timetables, some have not. Several large agencies
have made little progress in their review, some citing a
lack of sufficient staff resources as the reason for the delay
in implementing their review plans. One agency, far be-
hind its original schedule, blamed changes in federal and
state law during the last year as the primary reason for its
delay. The fiscal crisis and spending freezes imposed on
agencies in recent months have also reduced the ability of
some agencies to keep on schedule.

-10 -



Agencies Will Repeal or Correct 57% of Existing Regulations

Based on the 392 agency statements received by June 30,
1982, 5,690 individual regulations will be repcaled by the
agencies, 7,907 will be amended to meet the standards and
10,345 will be retained. Thus in the judgment of the regu-
latory agencics, 57% of their regulations reviewed will be
repealed outright or amended to bring them into conform-
ity with the statutory standards.

OAL’s independent review will result in even more repeal
actions. By June 30, OAL had issued 90 Orders to Show
Cause why 3,556 additional individual regulations should
not be repealed. Agencies are now responding to these or-
ders and OAL is evaluating the responses. Final decisions
on these challenged regulations will occur in the weeks im-
mediately ahead. In addition, OAL has initiated its review
of another 6,731 regulations.

Fiscal Restraints Hamper Review

The review process has not been an easy task for many
agencies. Most have conducted the review and taken cor-
rective action without any additional financial resources.
Only twenty-thiree of the 124 agencies were allocated funds
in 198182 earmarked for regulation review. Two agencies
whose regulations comprise about 25% of the California
Adrministrative Code will receive approximately $400,000 in
the current fiscal year.

Despite the growing pressures of scarce resources, most
agencies made excellent progress in reviewing their regu-
lations. The combined efforts of state agencies to conduct
serious and conscicutious reviews deserve recognition. The
accomplishments of ithe last year are concrete examples of
the ability and willingness of state government to look
critically within itsell and take corrective action in line
with legislative policy.

-1 -



REW LEGISLATION STRENGTHENS
BEGULATORY REFORM ,,

The I.egislature has consistently supported OAls efforts to
imnake regulatory reform a reality in California. A major in-
gredient in OAL’s successful two years has been the Legis-
lature’s strong support of the regulatory reform effort.
Without this visible commitment, progress toward regula-
tory reform could easily have been stymied. Instead, state
agencies have taken seriously the statutory mandate to
eliminate unnecessary regulations and to improve the qual-
ity of those adopted.

The Legislature has held one major hearing and conducted
several surveys over the last year to assess the performance
of OAI, and to seek improvements in the reform program
originally enacted in 1979.

Several bills amending the Administrative Procedure Act
have been passed and became effective in 1982 and several
more are currently pending in the Legislature. These bills
are summarized below.

The first year of the 1981-82 L egislative Session produced
three bills which became law on January 1, 1982:

AB 1014 by Assemblyman Leo McCarthy strengthens the
public notice and comment protections in the regulation
adoption process.

SB 498 by Senator Robert Presley redefines the standard of

“necessity” to preclude regulations from duplicating one
another.

SB 216 by Senator Daniel Boatwright ensures that the pub-
lic have access to the final language of proposed regulations
if substantial changes are made to the version originally
noticed.

Two other measures signed into law in 1982 thus far are:

AB 1013 by Assemblyman Leo McCarthy allows any person
to request OAL to determine whether a rule that has not
been formally adopted as a regulation should be so adopted
before it can be legally enforced. AB 1013 becomes effective
January 1, 1983.

~12 -



AB 2165 by Assemblyman Jim Costa requirés OAL to con-
duct a priority review of any regulation when requested by
a legislative committee. AB 2165 took effect March 1, 1982.

Additional Bills Are Under Consideration

The Legislature’s continuing commitment to achieving reg-
ulatory reform was further demonstrated in 1982 by the in-
troduction of 15 bills to amend the Administrative
Procedure Act. Some of the more significant bills pending
are:

AB 2305 by Assemblyman Richard Katz would require a
state ageney to declare in its public notice whether a
proposed regulation may have an adverse impact on small
businesses and to consider less burdensome alternatives.

AB 3329 by Assermblyman Bill Leonard would require regu-
latory agencies to state in their public notice and statement
of reasons whether the regulation imposes a mandate on
local government or school districts and if not, their reasons
why. It would establish a method for repealing or suspend-
ing enforcement of any regulation when there is no funding
source to reimbirse SB 90 costs. Portions of this bill were
adopted in statutory changes to implement the Budget Act
of 1982 and became immediately effective.

AB 2820 by Assemblyman Leo McCarthy specifies that
OAL. and the court’s determination of the necessity for a
regulation must be supported by substantial evidence in the
record as a whole. This standard requires agencies to in-
clude facts, studies, or testimony that are specific, relevant,
and credible so as to lead a reasonable person to conclude
that the particular regulation is necessary.

AB 3337 by Assemblyman Leo McCarthy and SB 1794 by
Senator James Nielsen would require all rulemaking agen-
cies to publish an annual calendar of regulations they intend
to propose, including a schedule {or each of the significant
rulemaking phases.

SB 1499 by Senator Omer Rains would ensure the public has
the opportunity to review and comment on any public use
form prior to its becoming a requirement and would mini-
mize reporting burdens on the regulated public.

H

5
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PUBLIC PARTICIPATION EFFORTS

One of the most important aims of regulatory reform is to
increase the public’s participation in the regulatory proc-
ess. ,

OAL continued in its second year to invest time and effort
to guarantee effective participation of the general public
and all interested parties concerned with government
overregulation.

Public Information Qutreach

OAL increased its public outreach efforts in the past year.
The director, his deputies and office staff have accepted
nurmerous speaking invitations to inform organizations of
the new provisions of law. The director has been a fre-
quent guest on radio and television programs to inform the
public of how any interested person can become effective-
ly involved in the rulemaking process.

Many businesses and professional associations, civic groups,
local city and county government officials have requested
and received presentations by OAL personnel. Special ef-
forts were extended to small business organizations, recog-
nizing that state regulations often place a disproportionate
burden on such entities.

OAL Publications

The Office also developed a newsletter to inform interest-
ed persons of major developments in the regulatory area
and to encourage public participation. Two issues of the
newsletter, The OAL Update, were published in 1982 and
muailed to a list of almost 8,000 persons interested in some
aspect of regulatory activity.

OAL expanded coverage in its weekly published Adminis-
trative Notice Register to include day-to-day information
relating to public hearings and regulation review notices of
state agencies and decisions made by OAL and the Gover-
nor in disapproving regulations.

- 14~



Public Accountability Stressed

OAT, has stressed the importance of public awareness and
participation to state agencies in training programs con-
ducted to assist agencies in meeting the new regulatory re-
quirements of AB 1111. Most of the 124 state agencies have
made conscientious efforts to involve the affected public in
all aspecets of rulemaking.

Over the past two years, state agencies have shown a much
greater sensitivity to ensuring that the public is adequately
informed and given opportunities to comment on both
proposed and existing regulations. AB 1111 has significantly
increased state agency accountability for rulemaking deci-
sions and has made state entities much more responsive to the
expressed concerns of the publie.

Photoelectronic composition by
CAIIFORNIA OFFICE OF STATE PRINTING

T 2T TR2 KNG OSP 1LDA
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The public is encouraged to participate in the
State’s rulemakmg process. For information and
assistance, write or call:

The Office of Administrative Law
1414 K Street, Suite 600
Sacramento, California 95814
(916) 323-6225




PART II

Comments of Board of Equalization Staff
on the
Impact of OAL on the
Board of Equalization



NOTE: Referenced attachments not included.

ASSEMBLY REVENUE § TAXATION COMMITTEE

HEARING ON IMPACT ON STATE TAX ADMINISTRATION OF THE NEW
OFFICE OF ADMINISTRATIVE LAW AND ITS ROLE IN
REVIEWING STATE AGENCY RULES & REGULATIONS
SEPTEMBER 22-23, 1982

ROARD OF EQUALIZATION PRESENTATION
low has Office of Administrative Law (OAL) and its statutory
role changed Board of Equalization's rule-making process

and its other administrative activities?

A. Rule-Making Process

OAL and its statutory role has not had a major impact on
the philosophy and substance of the Board of Equalization's
regulation process, but it has created new problems (see
discussion under IV). Board regulations have historically
been adopted under the conditions now mandated by the
Administrative Procedures Act. Board staff has consistently
invited the widest possible public participation in the
development of proposed regulations and has included

county assessors, individual taxpayers, taxpayer
organizations, and industry associations in the process.
Further, it has been the policy of the elected Members

of the Board to conduct full public hearings before
adoption of any regulation. It has also been the Board's
practice to limit the use of emergency regulations to
situations where the public interest has required an

early effective date.

While the creation of the OAL has not altered the

Board's basic approach to the regulation adoption process,
it has greatly formalized much of the notice, hearing and
record-keeping aspects of the system. Hearings notices
are more detailed (attachment 1) and a formal record of
the proceedings is guaranteed. These changes have been
accompanied, however, by the creation of a greater volume
of government forms and documents as well as significant
extensions of the time required to adopt a regulation.

The result has been an increase in government costs.

B. Regulation Review

With respect to the AB 1111 regulation review, the Board
began a comprehensive review of its regulations in 1966,
and has reviewed them continuously since then
(attachment 2).
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IT1.

What have been the Board of Equalization's costs to comply
with these new procedures?

A.

Rule-Making Process

The annual cost of the new rtule-making process is
approximately $36,000.

Regulation Review

The cost of the AB 1111 regulation review 1s approximately
$225,000.

What has been the impact on taxpayers affected by Board of
Equalization Rules?

A.

Rule-Making Process

The rule-making process now takes longer to accomplish.
Thirty-eight days elapsed from the date of submission of
the notice of hearing to the Office of Administrative
Hearings to the filing of the regulation order with the
Secretary of State; 102 are required to accomplish the
same purpose under the new procedures {attachment 3).

We have no way of measuring the effect of the 15-day
extension of the notice period. We do note public
responses to our notices have not increased. The 30-day
delay for OAL review of regulation orders has caused some
confusion to taxpayers and assessors who do not know the
status of pending amendments.

OAL's treatment of emergency tax regulations created the

-potential for unreimbursed sales tax 1liability. Emergency

sales tax regulations filed in December 1980, were
designed to advise taxpayers how to compute, report and
pay tax under new statutes effective January 1, 1981.
Lack of such advisory regulations did not relieve tax-
payers of the obligation to pay the tax, but denied them
the necessary information concerning the proper appli-
cation of tax. The consequences of OAL's action will not
become apparent until taxpayers' rvecords for early 1981
are audited. Our reasoning for the emergency filings
and our response to the OAL repeal are attached
(attachment 4).

Regulation Review

The Board's AB 1111 review of its regulations 1is
substantially complete. Nearly 500,000 invitations to
comment were mailed and fewer than 100 comments were
received. Comments from assessors were used to modify



language in property tax rules to clarify them. Comments
on sales tax regulations were generally questions on the
application of the tax to specified transactions rather
than suggestions for amendment or repeal. During the
time period allowed for public comment, petitions to
amend regulations were received, but they appeared to
arise from tax appeals.

Forty-threc regulations were repealed because they did
not meet the statutory standard of necessity. The
taxpayer has been disadvantaged to the extent that he
must now research the law to find information which
previously was conveniently set forth in the regulations
pertinent to that taxpayer's type of sales activity. In
one case, the Board proposed to repeal Regulation 1803,
Application of Tax, and Regulation 1823, Application of
Transactions (Sales) Tax and Use Tax, because they repeat
the statute. The tax management staff of Pacific
Telephone Company requested that the regulations be
retained because they are the only source which explains
certain differences between the sales and use tax, the
local sales and use tax, and the transactions and use

tax in a readily understandable manner. The Board
concurred in this request and has retained the regulations.
Sixty-six regulations were repealed because of recent
changes in the law.

In general, a standard of necessity which holds a
regulation unnecessary because it repeats the law over-
looks the educational aspects of regulations. If a
regulation contains a requirement that is not necessary
to carrying out the law or 1s unnecessarily burdensome on
the public, then the requirement should be deleted. 1If,
however, the regulation is designed to inform taxpayers
of how they can satisfy their obligations under the tax
law and repetition of statutory language assists them in
understanding the law, then such repetition appears
germain rather than unnecessary. It should be remembered
that the tax laws administered by the Board affect a
broad spectrum of economic activity, from the individual
proprietor to the largest of corporations.

IV. Do you have any other comments on the role of OAL, and do you
have any suggestions for improving this process?

A. OAL Proposed Regulations

OAL has published proposed regulations interpreting the
Administrative Procedures Act. A hearing on the proposed
regulations was held on July 27, 1982. The Board's



analysis of the OAL proposals is attached (attachment 5)
and it is recommended that the committee also review the
comments furnished to OAL by other state agencies.

Qur Concerns

Based upon our review of the regulations and the testimony
presented at the July 27th hearing, we have concluded

that there are three major concerns regarding OAL's
interpretation of the law and its proposed regulations:
the first concern is with the broad scope of OAL's
definition of '"regulation" which seemingly encompasses
every interpretation of law by a state agency, even those
which merely state what a particular department staff
member believes a particular statute or regulation means.
The second concern is with the lack of any objective
standards which will assure that OAL reviews will be

made on a uniform basis. The third concern is with the
proposed evidentiary requirement which exceeds the standard
historically used by the courts and will, in some cases,
impose unreasonable documentation burdens or impinge

upon the responsibilities and expertise of the adopting
agency.

Briefly, our concern with OAL's broad interpretation of
"regulation" relates to the Board's well established
practice of providing advisory rulings or opinions on
various tax questions. Typically, these rulings are
furnished to taxpayers and assessors who rely on such
advice in the conduct of their affairs. We have not
received an interpretation from OAL on these rulings, but
on April 27, 1981, the OAL Chief Counsel advised the
Bank of America General Counsel that a legal ruling sent
to an individual taxpayer by the staff of Franchise Tax
Board or Board of Equalization is a regulation under
Government Code Section 11342 and 11347.5 if the ruling
is intended to be enforceable as a rule or standard of
general application (attachment 6).

Questions have also arisen as the the application of the
Administrative Procedures Act to property tax assessment
forms prescribed by the Board for use by assessors,
pursuant to Revenue and Taxation Code Section 1254,
which must be delivered to assessors six months prior to
lien date (Section 452). The delays inherent in the
rule-making process 'prevent timely amendment of these
forms. The same questions apply to assessors' handbooks
and other advisory notices to all assessors, although
there are no statutory provisions involved. These
activities are important to the administration of the
state's tax laws and they will be hampered or severely
curtailed if they are subjected to the requirements of
the Administrative Procedures Act.
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C. Discussion with OAL Staff

In August of this year, OAL conducted a training session
for management and legal staff of tax administrative
agencies. This session was a most helpful forum for
discussion of these areas of uncertainty, but did not
eliminate our concerns that OAL's view of their function
differs from ours. For example, during the discussion a
statement was made to the effect that Attorney General
opinions would be considered but not regarded as
controlling. This means that if this agency obtains an
opinion concerning the application of a tax law and
incorporates it into a regulation, the Tegulation may
still be rejected by OAL. Likewise, the statement that
advice given to a single taxpayer by a staff attorney
would not have to be adopted as a regulation while the
same advice given a second taxpayer makes the advice a
standard that must be contained in a regulation. If
this is a correct interpretation of the Administrative
Procedures Act, we will have to discontinue advisory
opinions or anticipate a substantial growth, not a
decrease, in the number of administrative regulations.

These issues have only been briefly touched on and the Board
respectfully requests permission to supplement this discussion
in greater detail prior to the committee's hearing in
September.



PART JII

Comments of Franchise Tax Board Staff
on the
Impact of OAL on the
Franchise Tax Board
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This may be due to the fact that federal regulations are
available in areas where. the state law 1s the same as
feceral law.

PRE rc@ulati@ﬁs are, for the most part, used by tax
practitioners. The IMIB staff has always been open to
comments from the regulated public with regard to

regul*t‘ ons and, where possible, has accommodated public
suggestions. To date, other than an increase in the

compl gxztj of the regulation action procedures, little has
changed in the FIP rulemaking process &3 1t impacts the
taxpavyers. For theo most part, FTR reculations are looked to
for guidance and sssistance in Comy ’1ur:e with the laws.
Ingoiar s this goal 1s concerned, the taxpayvers have not
cbiected to regulation action is a rare instance that
taxpayers appcar at hearino mit comments regarding
propocsed regulation actions. Jhat puhlic comment that has
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been received has been approving of the PTBE approach. No
particuler public response hao been recelved concerning the

o
new procedures instituted by AR 1111 and subseqguent
legislation.

Do you have anv other comments cho of OIL, and do you
nave any <uuoe"tzhnu DLoceLy?

The recent legislative revision of the Administrative
Procedure Act (APA) has subsotantially increased the
complexity of the reoulation adoption process. The adopticn
of the now procoedures and creotion ¢f the OAL, were 1n many
ways pbeneficial to the public at large.

Qowe diificulties have beon encounterved hy the FIL staflf in

onforming to the law r(xlazous and particularly to the
upec;ilc regulrcments of OAL. While some of the problems
are doubtlecs reloted to the fact that OAL 1s a new agency
still atrvenpting to defined its role, some problems are
irherent in the program as now prescribed and will continue
unless wsome revision of the regulation action processes 18
rw'}nn

O
5

Pirst, the nature of the laws administerced by the FTB must
be considered, ‘The income and franchice taxes administered
by the PPIL arc sclf-assessed taxes. The objective in the
administrotion of such texecs is voluntary compliance by the
taxpavers. As the law is z“hei ntly complex,; taxpayers must
rely upon interprotation and quidance from the taxing
agency. ‘Therefore, wnore e&uzhiancc in this regard is
critical to the axhxa cement of this cbhijective.

Attachoed as Appendix I 1s an excerpt from the article
"Comments on the Tax Compliance Act of 1282" by John S.

Nolan, ChulEP n c¢f the Secction ¢f Taxation of the American
Bar Association, which appeared in the May 31, 1982 edition
{Volumc XV, No. 9} of Tax Notes regarding Int@znal Revenue

-2
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ervice regulations, rulings and tex forms. The article
gXQKG S¢S the attitudes of tax practitioners concerning tax
egulations, rulings and forms.

In its approach to its oversight role the 0OAL has taken a
path which appears to be too stringent. The Legislature in
enacting AR 1111 and Quﬂffuumnt acts affecting the APA has
provided a legal structure which provides uniform mandates
to all state agencies In thelr promulgation and adoption of
regulations.

In admini -his body of law the OAL has, in cur
cpinion, inflexible course. It has taken the
approach uniform legislative act rccu;res even more
uniform aﬁri iistration, v corcllary to this
approach that CAL has a;f\ﬁﬂ“d to treat all
gencies in its review of agency zegutatlon. We

. approach not only nyjU es confusion and
ng the agencies, Dut works a disservice to
and the state.

frustration am
both the publi

Thﬁ existence of e uniform aect can just as well be a

?rgmow rk within wihich the 0AL can fashion, under its
ministrative powers, & system whereby the gpecific and
unquy operations of each agency could bz considered in the

adoption process. The OAL with 1te coverall statewide

authority 1is ideally situated to carry out ‘st such a
program of dealing with the individual distinctions between
state agencies

The effect of the current approach on FID regulation action
has caused considerable difficulty and frustration. In

general, FTB reoulations rarely mandate ?Ction on the part
of taxpavers. Rather they explain or assist the taxpayer in
voluntary compliance with the related statutes. This has

led the OAL centinvally to challengeo the efficacy of
proposed regulations under the review standard of
"necessity” prescribed undor Government Ceode Section

Y -
131349.1.

While some othey agencies may be a#ble to support the
necessity of a proposed recgulation with reports, studies,
expert testimony, etc., the FIE usually propeses a
regulation action because steff believes that it will be of
assistance to taxpavers in their voluntary compliance to the
seif~-asscessed tax. This approach has led to continual
debate with OAL. In fact, OAL has taken the position that a
propoced requlation wnich is mercly helpful to taxpayers is
not requlatory in nature and therefore cannot be ﬁccepted as
a requlation. -

It 1s in matters of this individualized
considerations should aris always true that
less regulation 1s bettor In matters of the




need all the assistance they

self-assoessed tax, taxpayers
can get,

Therefore, rather than using the lecgislative mandate to
produce a rigid program, OAL should use it as a framework
provide a better, more efficient regulation program
throughout the state.

to
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Lx o complience, These costs w !‘( ols]
sotiected i bigheer Insurance premiums, The Committee
shiould carelnhy consider the pros and cons of this
rrovizion.

i

Failurs {o Fiie Infarmation Retuins or Supply
!dumif\'s".g Nurmbors )
Secie A aihof HROGIS0 would increase from $10 to £30
~enfelura to file information returns and
»c e .".::.x.muw annual )('H l!'y for mump’“

hES !ty el mc U {\mum was

in suc.. c.r:,um;ta o3, the penallty would not
¢ e hen 10 percent of the aggregate amount of

paymonts not preperty repanied.
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The bill would provide for wilhihelding ot the
source where a laxpeayer fu"f.’b fo supply his
idenlificaiion niumber or supplice an incorrect
numisaes. ... This is g very imposicnt and con-
striuctive change.
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Sl wouwd increase the pnnnhy for
xoayver idertfication number. More
cveould be iacreased irom $5 1o §10

g is 0 include his idenlification number
i'i his return. In addition. the penalty would be increased

~

from&510 ‘:uwr.ure ztaxpayer fails to furnish his number

10 anciher persen or & persen fails to include in a return
made with rmpgcdo a":vmcr,)ergm such person's number.

Section 213 of the bl would provide for withholding at
the scurce vhere ataxpayer {eils to supply hisidentification
number or supplies en incorrect number. The rate of
v.‘ithho"‘i:"g is extablished at ten percent. This provision
woula. in goneral, eprly to information returns Tiled with
respect to wages and other compensation, interest aud
cividends. znd payments 1o non-employces and direc
ellers where gh@“@jr*ga ar .curﬂofpaymmtsdurmgme
calencar year equals or exceeds $600.

Pstiongiy supportali of these changes. The most signifi-
cant aspect of *ﬁmo revisions is the provision for with-
holding. Thisis averyimporiant and constructive change. It
is & fair and effeciive means of increasing compliance, and
the application of this concept to other areas deserves
further congideration. it does not burden honest taxpayers
and payois.

Form of Information Relurns

Section 214 ¢f H.R. 6300 requires that regulations be
prescibed providing standards to determine which income
tax or information retwurns must be filed in machine-
readable furm or on magnetic tape. In prescribing these
regulations. the Treasury would be required to take inio
account the cost (ameny other factors) o the taxpayer. In
contrast, presentlaw permiis but does notrequire taxpayers
to provide .uorm:\«m nrmagnetic tapes or other mediums,
provided the prior consant of the Internal Revenue Service
is obiained.

This provision represents a substantialimprovemaent over
section 164 of H.R. 5829 iNcnetheless, problems still exist

708

-1

R e

thc dUNKJI’ ty f: the Service under the
e Seibull -

vnder this provigion. For exeimiple, the provision
opplies to incomae fax retuins of individuals, o 3
information returns, Clearly this is not intended. The
Committee should also consider whether the i
Hevenue Scrvice ._ihOLh( be authorized 10 1eGuire a
to provide megnetic tapes where such taepcs are not
regularly used in the Idquye“ 's business aclivities. Thesa2
arc morcly two exampies of types of problams whiczh could
arise under this provision. Atthe very least, the Committeo's
u"poztshom'iincluds:' adiscussion ef theintendsid scope of
p'owurn
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P zwrwnm Reuuciion
This provision would excmpt rulesand regulzlions under
the internal Revenue Code, and Internal Revernue Service
tax forms, tom approval by ﬁx{? Cifice of Menagement and
Budget.under the Paparwork Reduction Act of 1880, Lam
abletospeak Ofﬁf‘iaityforme mm. e Arnerican Bar Assoccia-
tion in strongly supporting this provision.

The tax administration process is not the type of reguta-
tory activity 1o which the Paperwork Reduclion Aot was
directed. Internal Revenue Service rulings, regulations, and
tax forms provide essantial guidance to taxpayers; the
intcrests of taxpayers are served by greater rather than
lesser activity in 1‘~su'ng and improving such rulings,
regulations, and forms, The developmentof thesc materials
requircs extraordinary expertise, experience, end judgment
by the Treasury Department, and the ffi«:oof Mandgeinent
and Budget doos nol have the necessary bockgrounu (o
provide adeouate review., OhMB review would I’"St it in
unnecessary delays and conflicts. Groups such as the Sec-
tion of Taxation of the American Bar Association ‘nf‘ the
Anerican institute of Cerlified Poublic Accountanie provivie E
intensive and constructive ariticiam of all cuch vatarnials,
Therelis no widespread concern among tax exporis theting
Trdasury Depariment has issued muore rulings, regulations,
or tax forms than the Internal Revenue (,ou, FOQUITES,
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i PENSIONS AND OTHER RETIREMENT INCOME

Section 301 of H.R. 6300 seeks to improve compliance
with respect {o payments from decferred compensation
plans maintained by employers and paymenis undcr com-
mercial annuity contracis. The bill would achisve this
objective by requiring additional information reporting by
payors under such plans or contracts; by providing for
withholding as to pension payments in the form of an
annuity unless the pensioner efects nottohave withholding
apply; and by extending such a voluntary withholding
system to forms of distributions from retirement plans
which previously have not been covered—ihat is, install-
ment payments and lump sum distributions.

Reporting
Existing law requires payors of pensions or annuitics to
report these payments pursuant to the genarsl information
return requirements of Inlernal Revenue Code §6041. In
many instances, the party making the payment may nol
have enough information to provide the payee with ihe
information needed by the payee to report correctiy his or
her fax liability. Usually, the necessary information is
oblainable oniy from the administrator of the plan or the
employer, and while plan administrators and cmployers
usually provide this infermation to the payor, they are not
required to do so.
Clearly, this information flowisessentialto compliancein
this area. The statutory authority provided in the bill is
necessary.
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