
Golden Gate University School of Law
GGU Law Digital Commons

California Joint Committees California Documents

4-18-1986

Joint Hearing on Proposition 51
Senate Committee on Judiciary

Assembly Committee on Judiciary

Follow this and additional works at: http://digitalcommons.law.ggu.edu/caldocs_joint_committees

Part of the Legislation Commons, and the Torts Commons

This Hearing is brought to you for free and open access by the California Documents at GGU Law Digital Commons. It has been accepted for inclusion
in California Joint Committees by an authorized administrator of GGU Law Digital Commons. For more information, please contact jfischer@ggu.edu.

Recommended Citation
Senate Committee on Judiciary and Assembly Committee on Judiciary, "Joint Hearing on Proposition 51" (1986). California Joint
Committees. Paper 50.
http://digitalcommons.law.ggu.edu/caldocs_joint_committees/50

http://digitalcommons.law.ggu.edu?utm_source=digitalcommons.law.ggu.edu%2Fcaldocs_joint_committees%2F50&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.ggu.edu/caldocs_joint_committees?utm_source=digitalcommons.law.ggu.edu%2Fcaldocs_joint_committees%2F50&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.ggu.edu/caldocs?utm_source=digitalcommons.law.ggu.edu%2Fcaldocs_joint_committees%2F50&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.ggu.edu/caldocs_joint_committees?utm_source=digitalcommons.law.ggu.edu%2Fcaldocs_joint_committees%2F50&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/859?utm_source=digitalcommons.law.ggu.edu%2Fcaldocs_joint_committees%2F50&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/913?utm_source=digitalcommons.law.ggu.edu%2Fcaldocs_joint_committees%2F50&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.ggu.edu/caldocs_joint_committees/50?utm_source=digitalcommons.law.ggu.edu%2Fcaldocs_joint_committees%2F50&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:jfischer@ggu.edu


California Legislature 
SENATE COMMITIEE ON JUDICIARY 

Bill LQckyer, Chairman 

ASSEMBLY COMMITIEE ON JUDICIARY 
Elihu M. Harris, Chairman 

JOINT HEARING ON 
PROPOSITION 51 

State Building Auditorium B-1 09 
1350 Front Street 

San Diego, California 

April 18, 1986 

074-J 



Assembly Hernbers 

ON 51 

' 1986 

u .... c,.. ... c;. Building Auditorium B-109 

1350 Front Street 

Members 

Lockyer, Chairman 
Davis, Vice Chairman 

Jolm Doolittle 

NeiNm<:ln, Counsel 
Wyrme, Cotmsel 



TABlE OF CONTENTS 

Statement by 

..., ...... ,a.u. Golding, Supervisor 
Diego County Board of Supervisors 

Ron Jolmson 
.................. ...,.... Chief Deputy Attomey 
City of San Diego 

, President-elect 
School Boards Association 

Jolm F. Duffy, Sheriff 
County of San Diego 

California State PIA, 9th District 

Hinton, President 
'-KA, ............ v.._ •• .L.O. Trial Lawyers Association 

A Suppl~ntal Index 

B Proposition and ballot arguments 

C Testimony of Robert C. Fellmeth 

Page No. 

1 

1 

19 

26 

38 

41 

42 

44 

51 

59 

66 

88 

92 

94 

98 



2 

3 

1 

5 

6 

7 

8 

9 

i 

most 

more 

to 

I've 



2 

1 CHAIRMAN LOCKYER: We have a little rule that applies to 

2 everyone, just identify yourself. 

3 MS. GOLDING: I'm Supervisor Susan Golding, County Board 

4 of Supervisors, San Diego. 

5 CHAIRMAN LOCKYER: Which area is your district? 

6 MS. GOLDING: What area is my district? It's the Third 

7 District, which comprises about 85 percent of the City of San 

8 Diego plus some of North County San Diego. 

9 I'd like to thank you for holding the hearing here, and 

10 for holding it in San Diego on Proposition 51. As I'm sure you 

11 know, joint and several liability is a problem that has reached 

12 crisis proportions for local governments, service agencies, 

13 businesses and therefore individuals throughout the State of 

14 California. 

15 I think that all of us somewhere deep within us carry 

16 the sense that the underlying theme of the American system is one 

17 of fairness, and that means fairness for everyone. Our present 

18 joint and several liability law flies in the face of that 

19 perception. 

20 Joint and several liability as presently constructed is 

21 inherently, blatantly unfair. It defies any logical explanation, 

22 and it's costing everyone of us dearly. The inequities that 

23 exist in the present system cost each of us in services that we 

24 should be getting from our government, services that can't be 

25 provided because the monies that fund them must be diverted to 

26 cover staggering deep pocket payments that local governments are 

27 presently asked and will continue to be asked to make in 

28 increasing amounts. 
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1 Who pays? The citizens of the County of San Diego. 

2 In another recent case, the County was forced to pay 

3 over $2 million for an accident when the driver and all of his 

4 were drinking as they drove at a dangerous and high 

5 dirt road that the County maintains in the South Bay. 

6 Not surprisingly, they failed to negotiate a turn and crashed. 

7 Because joint and several liability, the County was 

8 held responsible for all damages, even though it certainly wasn't 

9 100 percent at fault or even close. 

10 We were sued in another case when a motorcyclist stopped 

11 to either pick up or to just observe some clothing that had blown 

12 f another car. He was struck and killed. The basis of the 

13 

14 

15 

18 

suit against the County was improper trash pickup, as if somehow 

we can station someone every 10 feet along our 2,100 miles of 

County roads to pick up every little thing that either blows from 

lor is tossed from a car. Where is the individual's 

ibility? 

Another case involved a driver who we think had a heart 

attack while driving who crashed across the curb and hit a power 

I guess I don't have to tell you who ended up paying the 

I just recently got a clipping from the Sierra Club 

--------, their news magazine, which states that the rock climbing 

sec of Sierra Club was ordered to stop rock climbing 

act ies. And it came from the S Club National 

26 Headquarters in San Francisco because they were unable to obtain 

28 
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that's only three years. And the County Counsel has recommended 

doubling our reserve fund to cover the liability. 

That is money that could be and would be going to 

provide services for child abuse, senior nutrition programs, or 

perhaps road repairs. 

And the problem doesn't just affect local governments 

7 but the state as well. There are 2,000 liability cases pending 

8 against Cal Trans today seeking $4 billion. 

9 Under the present system, liability of government 

10 agencies is limitless and unpredictable, and consequently, 

11 impossible to budget. And in many cases, therefore, impossible 

12 to insure against. 

13 The Trial Lawyers Association, which is the special 

14 interest group most interested in preserving our present system, 

15 claims that this issue is really a problem with insurance 

16 companies, and that instead of altering our present tort system, 

17 we should be looking into new regulations for the insurance 

18 industry. 

19 That is absolute poppycock, and the reason is simple. 

20 The County of San Diego is self-insured. Any changes necessary 

21 in the insurance industry are not going to change the deep pocket 

22 situation for the County of San Diego or the problem we have in 

23 providing services because of the great, vast amounts of money we 

24 must presently pay out in deep pocket claims. 

25 Arguments about insurance reform are a smoke screen. 

26 They may be necessary, but they have nothing to do with deep 

27 pocket liability. 

28 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

Proposition 51 our s 

~hemorrhaging of s tax s. It at 

same time critically important to note that Propos 5 

II in no way, will in no way damage or 

I' recover economic damages. All 

I responsibility in a law suit to the 

noneconomic damages, such as mental 

limit anyone's abil to 

is limit a defendant's 

proportional share of 

, pain and fer 

All we're asking for a return to some sense 

7 

11 

fairness. If you're at fault, you pay. If you're 20 percent at 

fault, you pay 20 percent. If you're one percent at fault, you 

pay one percent, and no more than that. 
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1 of no liability insurance will be able to open up again; and the 

2 tuna boat owners, which here in San Diego cannot set out to sea 

3 because their liability insurance has been cancelled, 

4 once again be able to sail and provide jobs; local 

S governments can again provide the services the citizens want. 

6 I'm here to urge and strongly urge your support of 

7 Propos ion 51, and I thank you, Senator, for your support. 

8 CHAIRMAN LOCKYER: Thank you. I think Senator Petris 

9 had a question. 

10 SENATOR PETRIS: I had a question on one of the cases, 

11 now I've forgotten which one it was. 

Were all of these cases judgments or were some 

13 settlements? 

14 MS. GOLDING: Some were probably settlements, Senator. 

would have been even higher if they had been judgments. 

16 SENATOR PETRIS: What about the first one? 

18 

a 

20 

MS. GOLDING: Which one? 

SENATOR PETRIS: The one running with no lights and with 

alcohol content. 

MS. GOLDING: It was settled for $250,000. And we 

21 constantly settle for the simple reason that it saves us money 

22 even though none of us want to settle. 

23 SENATOR PETRIS: Do you ever win a case in court in the 

County? 

MS. GOLDING: Did we ever win a case in court on this 

26 type of issue? I don't know the answer. 

27 

28 
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2 

SENATOR PETRIS: If it's convenient, yes, I'd like to 

3 Excuse me, I didn't mean to interrupt you. 

10 

4 MR. JOHNSON: No, I just wanted to say that the problem 

5 ing to withstand the burden of not proving or not allowing 

6 intiff to prove that the public entity was even one 

7 at fault is a tremendous burden to carry. So in cases 

8 you have any kind of exposure, there's going to be a 

9 tendency to settle. 

10 We, the City of San Diego, have tried some of those 

11 cases. We've won some and lost some. But the problem is when 

13 

14 

lose, there are a lot of marbles in that packet to pick up. 

So the marginal case, you're going to find settlements 

occurring with some regularity. 

15 But we have tried some, and we have won some. We've 

16 also lost some. 

17 

23 

24 

28 

SENATOR PETRIS: Let's go back to the first case. You 

have a drunk driving without any lights; very high alcoholic 

what happened? Did he go off the road or hit 

, or what? You said across the line; must have hit 

else. 

MS. GOLDING: Yes, that's correct. 

SENATOR PETRIS: How many 

MS. GOLDING: The one that I'm thinking of -- the one 

thinking of that I remember recently was one where the 

was driving drunk, and there was -- there was a ditch. 

not really a ditch, but it was a ditch of type, way high on 
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MS. GOLDING: There was no one else to sue that I know 

of in that particular case. 

SENATOR PETRIS: The people who were hurt were hit by a 

drunk who crossed over the line, and they found some way to 

include the County as a defendant. 

know. 

Now, what was the theory against the County? 

MS. GOLDING: What was the one percent or more? I don't 

SENATOR PETRIS: I think it's rather important. 

MS. GOLDING: I can get the details. 10 

11 SENATOR PETRIS: I know on the surface if you say to the 

12 average person out there, I give you these facts: Here's a 

13 person that's 60 percent over the statutory presumption of 

14 driving under the influence, no lights, and veers across the line 

15 and clobbers someone. 

16 How many people in the audience would blame a public 

17 entity for that condition? It seems to me very remote and far 

18 fetched to assume that it would be the County 

19 MS. GOLDING: Well, in this case the line wasn't bright 

20 enough. The problem --

21 SENATOR PETRIS: He was so blind he couldn't see it 

22 anyway. Didn't you argue that in court? 

23 MS. GOLDING: But Senator, the problem is presented to 

24 us and Ron -- I used to be on the City Council, and I sat and 

25 listened to all these cases on the City Council. 

26 The problem is presented to us. And if the Members of 

27 the City Council or the County Board of Supervisors decide we're 

28 
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SENATOR PETRIS: Or extremely limited. Maybe they do a 

uch more sophisticated calculation than you think. Maybe 

they're choosing between their taxes as taxpayers paying out 

welfare, Medicare, et cetera, and some fund that might be 

immediately available. 

MS. GOLDING: But that still is not a just way of 

dealing with the problem. If indeed that turns out to be true, 

and I don't think the cost would be that high, that is, I think, 

and illegitimate way of dealing with the problem. If the 

taxpayers want to support welfare for certain people, then at 

least they have the right to do that, but this kind of settlement 

or damages award is not the same thing, and it's really -- it's a 

perversion, I think, of the justice system. 

At least the other way the taxpayers know what they're 

funding, know what they're paying for. 

SENATOR PETRIS: The motorcycle case, did that go to 

trial? 

MS. GOLDING: I'm sorry, I should have that with me but 

I don't, so I don't know, Senator. But I will get you the 

details. 

SENATOR PETRIS: If you can, I think it helps us analyze 

22 and compare. 

23 I've been looking for the one percent case for a long 

24 time, and I haven't found one. 

25 MS. GOLDING: I'll get you all of that. 

26 SENATOR PETRIS: I've found ,small percentages, but I 

27 haven't found a one percent case yet. And in the motorcycle 

28 
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First of all, I need more facts than that. I want to 

whether that includes appellate level or not. 

There are some cases which a 50 percent fee and 

the attorney representative here today can elaborate on 

because he's much more experienced at it, Mr. Hinton but 

temporarily, there are some cases that go as high as 50 

depending on how tough the factual situation is. Some 

the evidence is overwhelming of negligence, you know, on 

of defendant1 they're a lot easier to win. Other 

are much more difficult. 

I'd also like to know the total amount of fees paid out 

sides. The statistics show that for every dollar that 

intiff's attorney receives, the defense get twice as much. 

the average. So if paid out a half a million in that 

, chances are the defense got more than that. It may be a 

complicated case, so I can't comment without more facts. 

MS. GOLDING: I will get you all the information on the 

s and more. 

Let me also say, Senator, that remember in 

urn~.nQition 51, all economic damages will be paid for. So, in 

case of citing welfare or something like that, economic are 

to be paid for. It's just the extra pain and suffering 

won't be in the sense that if you're only one percent, you 

one percent. 

SENATOR PETRIS: Well, are a lot of people that 

have economic damages, but they have a lot of pain and 

You take a minor who isn't working who loses a leg, 

's a lifetime problem confronting that person. 
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1 So that is largely mythical, I think, in the projections 

2 that are made about how wonderful this is. 

3 MR. JOHNSON: The economic loss would be paid. You're 

4 talking about the pain and suffering and humiliation, and that's 

5 a separate question. Under 51, that would not be compensated 

6 except by the defendant that was at fault. 

7 As to the economic --

8 

9 

10 percent. 

SENATOR PETRIS: There's no economic 

MR. JOHNSON: loss, that would be compensated 100 

11 SENATOR PETRIS: The child is 12 and is not working, and 

12 there were no plans for that child to work until let's say she 

13 came from a family where there were no plans for her to work 

14 until she finished college. 

15 What happens to those eight years, or whatever it is, 

16 ten years? 

17 MR. JOHNSON: There would be no economic loss for that 

18 period, but there would be economic loss for the remainder of 

20 

21 

22 

that child's life that would be compensated 100 percent. 

SENATOR PETRIS: And what would the pain and suffering 

MR. JOHNSON: Pain and suffering limit would proportion 

23 to fault, whatever the fault would be. 

24 

25 

26 

27 

28 

reduce the judgment to the plaintiff. It 

judgment of the plaintiff's ability to 

from a lesser liable defendant. 
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It again changed in 1978, with American Motorcycle when 

the court ruled that even though the plaintiff could not be ruled 

ineligible for compensation because of his fault; that joint and 

several liability still was that law of the land, and any 

defendant would be required to pay 100 percent of any damages. 

The impact of that on all parties, not just public 

7 entities, has been dramatic. Let me give you an example. 

8 If you were driving your car at five miles over the 

9 speed limit, and a drunk came through a red light and hit you, 

10 propelled your car onto the sidewalk and you ran over a brain 

11 surgeon, you could be held 100 percent liable for the damage of 

12 that individual. You, as an individual. It doesn't require you 

13 to be the City of San Diego, or the County of San Diego, or some 

14 large manufacturing company. Each individual suffers from this 

15 same inequity. 

16 It's not fair. It's not proper, and it is has impacted 

17 everybody in this state, including the public entities. 

18 The City of San Diego, for example, has gone from a case 

19 load of 614 cases in 1976, to a case load of 1654 as of March 31, 

20 1986. Our exposure to date runs approximately $15.7 million, 

21 while in 1980 it was $6.9 million. 

22 The impact of this on our budgets and the ability of our 

23 elected officials to do their jobs for the community has been 

24 significant. It is also significant, although it's not the major 

25 problem, that insurance becomes unavailable to not only the City 

26 of San Diego, but the last projection I heard was that 

27 approximately 440 cities in the state of California would be 

28 uninsured as of July of 1986. 
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will be the amount of money that the County will be required to 

pay; i.e., one, five, or ten percent of their ultimate verdict. 

But that's not the case. We end up paying 100 percent 

in the uninsured or underinsured case. At a minimum, if we're 

!
going to stick with this kind of system, at least allow the 

juries to know what they're doing. But we don't allow them. We 

won't tell them the truth so they can make a proper judgment. We 

8 have to hide that fact from them. That, in my opinion, is 

9 unfair. 

10 As I indicated to Senator Petris' indications or 

11 questions, in terms of recovery to the plaintiff individual, all 

12 of their economic, including potential economic loss in the 

13 future, will be covered. The only thing that will not be 

14 covered, and it'll be covered in the event there is insurance or 

15 assets of the guilty defendant, the only portion that will not be 

16 covered will be the pain and suffering. 

17 And I don't mean to down play that. I mean, a death 

18 case or a serious injury case, they are significant. But on the 

other hand, if we're going to balance the equities between the 5 

20 percent liable defendant for these injuries versus the plaintiff 

21 who has suffered these injuries, it seems a proper compromise to 

22 pay economic losses but then divide the noneconomic losses on the 

23 basis of fault. 

24 There are many, many examples of cases we can give you. 

25 We have tried cases. The Clementi case, the State of California 

26 vs. Clementi case is an interesting case. It's a case where the 

27 police officer stopped a drunk and allowed him to leave. That 

28 
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I know we're talking about a very difficult problem 

i which is illustrated on both sides of the argument by a series of 

tragedies. I think we all understand that. 

4 Let's get back to the 12-year old. How does a plaintiff 

5 establish the economic loss from that 12-year old after she 

6 finishes college? Suppose the lawyer asks her: Now, what were 

7 your plans? What do you want to be when you grow up? 

8 She says: A brain surgeon. 

9 But she can't stand on her feet for the hours required 

10 because of this synthetic leg. 

11 The defense comes in with her playmates: Oh, we always 

12 thought she wanted to be a nurse. 

13 Now, can't you see the defense raising all kinds of 

14 doubt in the eyes of the jury? First of all, how do you know 

15 you're ever going to be admitted to medical school let alone 

16 pass? 

17 How do you establish what the economic loss of a person 

18 that's that young is going to be for the rest of her life in 

19 terms of reduced capacity to earn? 

20 It's easy when a person is working now, today, as a 

21 brain surgeon and his hands are cut off, or something. That's 

22 going to be a serious problem. 

23 I don't think there's a guarantee in those cases that 

24 you will come out with an accurate estimate of what the loss is 

25 going to be. Maybe they'll strike some kind of arbitrary thing. 

26 On the other problem --

27 MR. JOHNSON: Could I answer that first? 

28 
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SENATOR PETRIS: Well, it kind of goes back and forth, I 

guess. 

One of the problems, I think, is that some of the 

critics, not including yourself, seem to imply -- nobody's done 

it here yet -- but the implication I get all the time in 

discussing this with lay persons is the notion that you can 

choose your target among several persons who contributed to the 

problem is something unique and brand new, and we all know it 

isn't. It's not only true in tort law: it's true in other kinds 

of judgments as well. 

Thank you. 

MR. JOHNSON: Thank you sir. 

CHAIRMAN LOCKYER: Did you finish, Mr. Johnson? 

MR. JOHNSON: Yes, I did. Thank you very much. 

CHAIRMAN LOCKYER: I guess Ms. Jacob, you're next. 

MS. JACOB: Thank you. 

Senator Lockyer, Members of the Committee, I'm Diane 

Jacob, President-elect of the California School Boards 

Association, also a member of the Board of Trustees of the Jamul

Dulzura Union School District. Some people wonder if that's in 

It is, in fact, in San Diego County. 

SENATOR PETRIS: What's the name again? 

MS. JACOB: Jamul-Dulzura. 

SENATOR PETRIS: Who was he? 

MS. JACOB: I should tell you what Jamul means. It 

26 means dirty, slimy water. 

27 

28 
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1 ecreasing from 20 million to 11 million. A $1.4 million 

2 increase in one year is felt by the Grossmont Union High School 

3 istrict. And in little Jamul, the premiums increased $6,000, 

4 hich by the way is 20 percent of our recent Lottery check. 

5 One can't help wondering how many books, buses, 

6 lassrooms and teachers could have been provided with this money. 

7 Unified, by the way, also in San Diego County, spent 

8 ore last year for liability insurance than was spent for text 

9 ooks. 

10 There's no question about it. Every dollar spent on 

11 increased premiums or unfair claims is one dollar that's plucked 

12 ight out of each and every classroom in this state. At a time 

13 hen our public schools are fighting hard to be what Californians 

14 xpect, the rug is being yanked right out from under them. 

15 alifornia's per child expenditures are below the national 

16 verage, $700 per child below the top 25 states in the nation, 

17 nd $1600 per child below the State of New York. We're fighting 

18 

19 

20 

ard for money. 

Also, our schools are facing many challenges: reducing 

lass sizes. We're 50th in the nation, which means we have the 

21 argest class sizes of any other state in the nation. 

22 We're trying to attract quality teachers into the 

23 rofession, building new facilities, there's a great need for 

24 hat, and rehabilitating the old, upgrading the quality of 

25 urriculum, just to name a few of the things we're trying to do. 

26 Unfortunately, these higher insurance premiums and 

27 laims are diverting money which could have been used to meet 

28 hese challenges. 
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In the Grossmont Union High School District, I want to 

tell you a story of a recent example that is currently pending. 

A boy of eight years old went with his father to Santana High 

School to watch his dad play basketball in the Santana gymnasium. 

Now, it was a Santee Recreation Club basketball game sponsored by 

Crisis House of El Cajon. Now, the boy got a little bit tired of 

watching dad play basketball, so he wandered outside. He walked 

down to the baseball field, climbed up onto a backstop to watch 

some model airplanes that were being flown on the baseball field. 

Well, sometimes model airplanes lose control, and in this case 

the owner of the model airplane lost control of his plane. The 

airplane hit the boy like a missile, knocked him off the 

backstop, and the boy has sustained quite severe injuries. 

Well, the man flying the model airplane is nowhere to be 

found. So, the boy's parents are suing the Grossmont High School 

District, the Santee Recreation Club, and Crisis House. And of 

course the school district is the truly deep pocket in this case. 

The district's being sued for, to round off, $2.8 million. It's 

interesting, the breakdown in that suit: $9,307 are for medical 

hospital expenses; $30,000 for future medical; $250,000 for 

future loss of earnings; and $2.85 for prospective general 

damages. 

Now, the district has already spent over $8,000 in legal 

expenses. They have a $50,000 deductible, so they could spend up 

to $50,000 just on legal expenses. 

One wonders what the fault would be in this case, but I 

think reasonable people would say that the school district has 
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1 little if no fault in this matter, 11 cost a 

2 money, taking away from the education 

3 Another sue. a a center 

4 community activities. Another concern people should be 

5 every community in this state that more and more schools are 

6 prohibiting community groups from using school property because 

7 lof this unfair law. In the Duarte School District, d trict 

8 

9 

10 

11 

12 

gave permission to a local to use a 

on Saturdays to give away free Well, a woman by the 

iway, she didn't even qualify for the cheese but she came to get 

1

1

it ~nyway, and she wasn't even a resident of the area -- well, 

com1ng to get a portion of her what thought was her share of 

13 the cheese, she was injured. She tripped in a hole on the 

14 

15 

16 

8 

19 

20 

21 

22 

playground. Well, the was nowhere near the area the 

cheese was being away, and to boot, a palm tree had been 

over s a couple of prior to hole 

1, woman is suing community group, the school 

district, and I 't have the exact numbers, Senator. You'll 

ask me about I'll be glad to get them for you. 

But as a t of this, the most important point is, 

no al groups to use this 

23 property. 

24 We don't argue that districts should not pay a 

ir amount actions or inactions wrongly injure 

26 What school districts are fighting is the expenditure of their 

27 limited resources to pay for a system that is neither fair nor 

28 1 

II 

II 
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, a system which is not much more than a lottery for 

to it. 

The California School Boards Association has joined one 

the largest coalitions California history, including all 58 

ies, virtually every city, and over 70 statewide 

supporting Proposition 51. And I respectfully 

you to join us in supporting this proposition. 

I thank you for the opportunity of being able to present 

testimony before you. 

CHAIRMAN LOCKYER: Thank you very much. 

Sheriff, nice to you with us. 

SHERIFF DUFFY: Senator, it's a pleasure to be here. 

to San Diego County. 

My name is John F. Duffy, and I'm the Sheriff of San 

One of the difficulties about being fourth is to try to 

being repetitious, and I'll try to do that. 

In my view, the taxpayers and consumers and citizens 

had about as much of joint and several liability as they can 

They simply can't stand much more. They've had 

ience enough in the past ten years. It's completely out of 

over the past ten years. 

I'm here not only as the Sheriff of San Diego County, 

representing the California State Sheriffs' Association 

as the California Peace Officers' Association. I'm the 

ident of both organizations and currently serving on 

boards and have been active since 1971. 
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51 -- it IS to note that 

California Police 1 Assoc also supports , as 

I
PORAC, the Peace Officers' Research Assoc ion of California, 

being the rank and file service providers, the ones on the 

street, some 30-40,000 rank and peace officers. 

33 

Additionally, it is supported by the Cali District 

I Attorneys 1 Assoc 

j' Association, the 

it is among other 
I 
well as c ens' 

Three 

current joint 

I government, to 

, the Chief ion Officers' 

Grand Jurors' Association whose responsibility 

things to be watchdog over local government, as 

organizations such as Californians Against 

s I'd like to basically are that the 

several liabil is inherently unfair to 

1 , to ions, and even 

16 [I to some 

I 

of so-cal deep pocket. 

to the taxpayers to 
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21 
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consumer. It is John Q. Public who actually There's 

as jor ing judgments and 

judgments and settlements are 

passed on to consumer. In case of a public entity, such 

as c 
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11
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II 
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certa 
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belongs to publ , and I might say it's rather 

's my second 

Public funds are extremely 1 now, public 
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1 The spending on government have been reached 

2 some cases, and in some cases they're about to be reached. So 

3 

4 if 

we're at s money being available. Even 

's available, we can't spend it because of the voter-

5 enacted spending limitation. 

6 CHAIRMAN LOCKYER: Although -- pardon, Sheriff -- you 

7 can exceed it for a court order. 

8 

9 

10 

11 

12 

18 

23 

I 
II 
II 
p 
I 

SHERIFF DUFFY: Yes, for a court order. 

CHAIRMAN LOCKYER: So theoretically these amounts 

SHERIFF DUFFY: I'm sure we'll be in court on the day 

applies. We can't afford to go out of business, to have 

(sic) money and not provide services. 

But large judgments basically mean less dollars 

for vital public safety services as well as other 

services. 

It's difficult for me, and I won't even attempt to try, 

to specific judgments or settlements to specific service 

cuts. I don't think that can be done. It has to be 

a general way, but certainly any thinking individual 

recognize it simply adds to the problem. 

We have large judgments, as was discussed earlier by 

Ci Attorney and by Supervisor Golding, by Diane Jacob. 

It's evident that with the spending limitations, which are about 

24 , to be reached, and with the difficulty of raising additional 

, more and more we're being cut down. 

I don't think I need to tell you, Senator, or either one 

Senators, as a matter of fact, that in the northern part 
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1 fact, in San Diego County. The cuts, the service cuts had to 

2 come from the patrol services. So they were down to two cars, 

3 two cars in all of Butte County, the unincorporated area, to 

4 provide law enforcement service as well as serve civil process. 

5 So it's difficult, as I say, to relate those specific 

6 judgments, which have occurred also in Butte County. It's just 

7 part of the overall problem. 

8 May I continue? 

9 

10 

11 

12 

13 

14 

because I 

have been 

judgments 

cases. 

SENATOR PETRIS: Well, I needed some clarification there 

didn't want it to be mixed in with Prop. 13 cuts, which 

very substantial all over the state. 

Periodic payments are made on the others, so the 

don't have to all be paid at one time in a lot of 

Anyway, you've answered the question. You really don't 

16 know what can be attributed to what source. You're talking about 

17 a combination of things. 

18 SHERIFF DUFFY: Part of the over all -- Prop. 13, as I 

say, initially cut the money, but it makes it impossible for 

20 cities and counties to raise taxes like they used to be able to 

21 do to meet the funding requirements, whether the funding 

22 requirements came from law suit judgments or whether they came 
I 

23 from service level requirements. They're limited in their 

24 ability to get additional funds. 

25 I guess my last point is that Proposition 51 is fair, in 

26 my view, to the injured party. It provides for all the economic 

27 damages as has been previously testified to here. It provides 

28 
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1 CHAIRMAN LOCKYER: Why don't you go right now, Mayor. 

2 Go ahead right now. 

3 MAYOR DORMAN: I also would like to welcome you to San 

4 Diego. 

5 I am R. H. Dorman, Mayor of the City of Coronado. 

6 Like the previous speaker, I'm going to try to avoid 

7 duplication; however, I would like to point out that when I was 

8 elected Mayor two years ago, our insurance was $22,000. The 

9 following year, it's $127,000 for coverage. This year, on 

10 April 1, they wouldn't insure us. We could not get insurance, 

11 along with other cities in the county, particularly in the San 

12 Diego area. 

13 So, we and six other cities have joined together in a 

14 pooling proposition to share our liabilities. We are having to 

15 put in 270,000 into the kitty initially; we don't know how much 

16 more. 

All of this, I'm trying to illustrate, is because of the 

18 joint and several liability being heaped on top of the 

comparative liability. 

Now, I know that at least one of you is an attorney, and 

know how this evolved. We had the tradition during our 

common law for many years of governmental immunity. You couldn't 

23 sue -- couldn't sue the king, and it came down. 

24 That was taken away, and properly, because if we were at 

25 fault, we want to pay our fair share. But under this joint and 

26 

27 

28 

II several rule that came down to us under our common law, if you 

were at fault, you couldn't sue, period. You couldn't recover. 
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1 So, I'm suggesting to you that the cure, as far as I'm 

2 concerned, this Proposition 51 is a step in the right direction. 

3 It does not go near far enough. 

4 I think that since comparative liability was the 

5 creation of the courts, if you give us a chance to vote on it, 

6 you in the Legislature didn't pass it, that maybe we should make 

7 pure comparative negligence the law of the land, throw out the 

8 deep pocket joint and several thing because they're like oranges 

9 and apples. 

10 Let us pay for the damages we caused in the degree of 

11 liability that we caused. Pure comparative negligence by the 

12 Legislature would cure this problem. And I would urge you to 

13 seriously consider it. 

14 And at minimum I support this because somehow it's not 

15 going to be the miracle. I'm not foolish to know this is going 

16 to solve all the problems. I am hoping that as a result of this, 

17 a just system will come out of all of this for all of us. 

18 This unfair situation we have now is just not right, 

19 that a small city like mine has to give up services, cut back on 

20 amenities that make it a nice place to live, because we don't 

have the deep pocket to take care of these things. 

22 Thank you very much. 

23 CHAIRMAN LOCKYER: Thank you. I hope you didn't get a 

24 ticket. 

26 

27 

28 

. I MAYOR DORMAN: I hope not . 

CHAIRMAN LOCKYER: We'll find a deep pocket for you. 

ASSEMBLYWOMAN LA FOLLETTE: Are you volunteering? 
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1 For those very simple reasons we are supporting 

2 Proposition 51 and do have a long history of supporting deep 

3 pocket reform. 

4 We strongly urge your Committee to do something about 

5 deep pocket reform, and hopefully you will support the 

6 initiative. 

7 Thank you. 

8 

9 

10 

CHAIRMAN LOCKYER: Thank you, Mr. Brooks. 

Ms. Chitlow. 

MS. CHITLOW: Senators and Assemblywoman, my name is 

42 

11 Valerie Chitlow, and I'm here today as the representative of the 

California State PTA, but in particular the 9th District PTA, 

13 which encompasses all of San Diego and Imperial Counties. 

14 Membership in the PTA is 84,000, just a little more than 

15 that locally, and just over one million statewide. Not only are 

16 parents and teachers members of the PTAs, but students, 

17 Legislators, local businessmen, and senior citizens are, too. In 

18 

19 

20 

22 

short, we are -- our membership is a real cross section of our 

communities. 

The California State PTA has taken a position on 

Proposition 51 based on the votes of delegates to our State PTA 

!convention. Delegates representing over one million members 

23 adopted the State PTA legislative platform in May, 1984. As a 

24 result of the vote, the State PTA has taken a position that keeps 

25 priorities for the needs of children and youth foremost. The 

26 California State PTA supports the passage of Proposition 51 on 

27 the basis that current law is unfair. 

28 

II 
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In the months ahead, situations similar to that of 

Placencia will be seen time and time again all over the State of 

alifornia. 

A specific example of the consequences of increased 

insurance premiums on student services and programs can be seen 

6 in one small local school district. The premiums have increased 

7 $100,000 in the last year. That equates to salaries for more 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

than two to three full-time school nurses, teachers, school 

ounselors, and librarians; or sixth grade camp made available to 

all district sixth graders; or twelve years of a fourth grade 

ater safety program; or 1,334 buses for student field trips. 

In short, deep pockets has increased school districts' 

insurance premiums, thereby forcing a mandatory reduction in the 

igh standard of student services that were once available to 

all. 

Proposition 51 will bring fairness to liability laws and 

/ ill end the unjust drain on public resources, which also diverts 

funds that should be used for services for children and youths. 

e as PTA urge your support for Proposition 51. 

Thank you. 

CHAIRMAN LOCKYER: Thank you for joining us this 

22 morning. 

23 I guess Ms. Cook is the cleanup batter. 

24 MS. COOK: Mr. Chairman and Ms. La Follette, Roberta 

25 Cook of the California Chamber of Commerce. 

26 It's indeed a pleasure to be here today, although I'm 

27 not from San Diego. The representative from the San Diego 

28 
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Halt! We have to turn back! Our liability insurance was 

It's humorous, but it does speak for a situation that 

happened to businesses in California. Just last summer we 

survey, and one out of eight California businesses are now 

either because they cannot afford the insurance coverage, 

not available. 

What happens when a business is bare? I would like to 

you to an example that was mentioned in Ink magazine. A 

outhern California manufacturer of roller skates had his 

11 liability insurance escalate from $12,000 a year to $40,000 a 

12 And he's kind of a salty old business person, and he said: 

13 I'm not going to buckle under to this; I'm going to go bare. I'm 

14 oing to tell my employees to double check every piece of 

15 erchandise, to do more marketing, and to live on the event that 

16 nothing bad will happen. He said: We're still producing roller 

17 skates, but I sleep a lot less at night. 

18 Even closer to home in Sacramento, we have a Sacramento 

19 businesswoman who ran her business. She was a service 

20 organization and employed 10 full-time employees, 15 part-time 

21 employees, and when her liability insurance rose from $400 to 

22 $4,000, she sent the note to all of her clients and said: I'm 

23 sorry, I cannot pass this cost along to you; therefore I'm going 

24 out of business. It doesn't stretch much to know what happened 

25 to the 10 jobs and the 15 part-time jobs. They are now 

26 unemployed. 

27 

28 
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1 ehind the decision of a particular company, or a number of them, 

2 to cause a cancellation. 

3 Does this mean that this skating rink is the only one in 

4 state that's never had a claim and all the rest of them have 

S been going crazy with claims? I don't know. And they're not 

6 giving us that information. 

7 Do you happen to know about any of the other businesses 

8 that you've cited, what their track record shows on their claims, 

9 if any? 

10 MS. COOK: I don't -- I don't have specific information 

11 on all of the businesses, but I do know that I frequently receive 

12 calls from local chambers who have been unable to also get 

13 directors and officers coverage for their local chambers, and 

14 they do not have previous claim records. 

15 SENATOR PETRIS: All right. Doesn't that raise a 

16 question in your mind? It seems to me that that should. 

17 When we scream insurance crisis under those kind of 

18 circumstances, it makes me very, very suspicious of what they're 

to. 

20 MS. COOK: It's because of the situation where a local 

chamber might have an event where they would have foot faces. 

22 And we've heard about the cases here where the person steps in a 

23 pit going to get cheese. Well, there's a law suit resulting out 

24 of that. 

25 I think it's just the fact that there's more law suits 

26 and more exposure as much as any other thing. 

27 

28 
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1 You know, a company was sued in Los Angeles last year or 

2 the year before, I don't remember, by a bunch of doctors. Now 

3 remember we had the doctors' crisis 10 years ago, and we 

4 changed the law. And the premiums didn't go down. The doctors 

5 got fed up with it. They went to the much hated trial lawyers 

6 and said: We want to correct this situation. They sued one of 

7 the biggest companies in the state for gouging, for charging 

8 premiums far in excess of justification. 

9 It didn't go to trial. Do you know why? The company 

10 settled it for $50 million. They're now reimbursing doctors who 

11 were in that law suit in L.A. County $50 million because they 

were gouging. 

13 Now, if that's the case in the examples you've 

14 lustrated, I'd like to know because I think we're all entitled 

to know in order to form a judgment. If it turns out they're all 

16 j fied, and they're not gouging, we'll go a certain way. If 

17 it turns out that they're gouging, then we need to know it in 

18 order to make an intelligent decision. 

That's why I'm curious. 

Thank you. 

ASSEMBLYWOMAN LA FOLLETTE: Senator Petris, I think 

22 you're leading into the opposition, and we have heard from all 

23 proponents. 

24 

26 

28 

SENATOR PETRIS: We have, okay. 

Our reporter needs a break. 

ASSEMBLYWOMAN LA FOLLETTE: Thank you very much, those 

of you who spoke in support of Proposition 51. 
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1 industry. The courts don't raise insurance rates, and in fact 

2 's be nothing that's been said that ties the enormous 

3 increases in insurance rates to our tort system. 

4 I took a look at something that was out here on the 

5 public information counter called "Some Deep Pocket Cases." Not 

6 one of them would be affected by Proposition 51. In many cases, 

7 these are settlements or claims filed that have nothing to do 

8 with jury verdicts. In every other case where there is a jury 

9 verdict, and in the other cases as well, there's not one mention 

10 of pain and suffering; not one single mention of pain and 

11 suffering. 

12 And the reason is that they cannot point to a case where 

13 pain and suffering have been awarded in a joint and several 

14 liability case against a city or county by a jury. We searched 

15 the 1985 records of jury verdicts for more than $1 million. We 

16 had to limit it because we have limited resources. We looked at 

big cases because that's where we thought the problems would 

18 be. 

We looked at all of the 1985 jury verdicts against 

c s and counties involving more than $1 million where joint 

several liability was involved. There were eight such 

icts. Two of them -- one of them was thrown out; the other 

23 on appeal. Of the six remaining that we can assume are now 

24 they were all limited to the amounts of proof for actual 

25 medical costs, which are very high, and some loss of earnings in 

26 some of the cases. That was six cases. 

27 

28 
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1 We also oppose it because it will divert attention from 

2 solving the insurance crisis that we have. We have proposals, 

3 some of them in the Legislature, to solve the insurance crisis. 

4 There were a package of bills, several packages of 

5 bills, in front of the Finance, Insurance and Commerce Committee 

6 of our State Assembly on Tuesday, a 17-member committee. We 

7 couldn't get more than 6 Members of the Assembly in that 

8 committee at one time to address the insurance crisis. You'd 

9 think the insurance crisis went away. 

10 There were more Members, probably by four times, of the 

11 lobbying associations for the insurance industry than there were 

12 Members of the Assembly in that room. 

13 Where's the insurance crisis? Where's the answer to the 

14 insurance crisis? 

15 Let me answer my own rhetorical question with 

16 information we've gotten from industry papers. Let me read to 

17 you some quotes. Open quotes: 

18 "It is right for the industry to 

19 withdraw and let the pressures for 

20 reform build in the courts and in 

21 the State Legislatures. 

22 John G. Byrne, 

23 GEICO Chairman 

24 Journal of Commerce, 1985" 

25 Open quotes: 

26 "Don't get the idea that you're 

27 likelier to get tort reform if 

28 

II 
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you're nice to new 

bus s That's totally unrea 

ist Don't settle for promises. 

Your only power whether or not 

you make the product available. 

George K. Bernstein 

Insurance Attorney at 

the Insurance Services 

Organization Meeting, 

January, 1986" 10 

11 

12 

13 

The Journal of Commerce reports: 

14 

15 

16 II 
II 

11 1 

18 

19 

"The Insurance Information In-

st will soon a $6.5 

million nationwide advertising 

campaign designed, the I.I.I.'s 

to ' 

is an insurance 

cr is to a perception of a law suit 

cris '" 

20 lc quotes. That's from the Journal of Commerce as well. 

21 

22 

23 

24 

26 

27 

28 

I industry. 

!premiums and 

I On 

~~~and local 

presented to 

the problem 

is an insurance s It 1 s created by the 

't want to hit for raising their 

lines that are unprofitable. 

other hand, where were these same city, county, 

Senator Marks' bill was 

Senate Insurance Committee attempting to solve 

didn't support the bill, and the 
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industry killed the bill. It would have provided for 

for self-insurance pools for cities and counties and 

1 where 's not coverage. 

It was a good measure. It still is a good measure, but 

industry will not let us solve this crisis because 

tort reform. 

What does tort re mean? Tort reform in their eyes 

elimination punitive damages. It means the 

on contingency fee arrangements for attorneys so that 

11 have a more difficult time getting to court. It 

caps on pain and suf , and perhaps caps on other 

And means structured payouts so that people really 

don't have to pay as much as the jury awards. 

ASSEMBLYWOMAN LA FOLLETTE: You know, I don't think 

re addressing Propos 51. You're talking about maybe 

recommend, but we're talking about Proposition 51. 

MR. SNYDER: Well, I think I'm talking about Proposition 

51 

ASSEMBLYWOMAN LA FOLLETTE: And I think you're right. I 

that Proposition 51 is going to be the sole answer or 

of the answer to bringing about a change as far as 

is concerned. 

But I think what we're talking about is a fairness 

Who ever is negligent should pay according to their 

of negligence. That's what we're here to talk about. 

MR. SNYDER: Well --
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26 
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MR. SNYDER: Let me tell 

connected with Proposition 51, 
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I 

IS the 

I think this 

we can drop if you like. 

Mr. John McCann of the Insurance Information Institute 

in San Francisco s 

II 51 of 

tort reform 

we want. It will not the 

IS beginning 

that we want to go the rest 

of tort re II 

So ion 51 by the insurance 

commerce and s because they 

re 

want. 

Now, if 

I'm 

Let me a 

not tort re 

real 

always said: As 

guilty 

to 

are 
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not re 
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s is an 

are 

180 
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the 

i s 
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La 

tant to understand that 

understanding of the 

a consumer viewpoint this is 

of 

ims' rights. And 

say that guarantees 

opposition to what 

has 

and a guilty party, 

does is say: We're 
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ASSEMBLYWOMAN LA FOLLETTE: It does not say that. It 

2 The guilty party is going to pay accord to the amount 

4 MR. SNYDER: Well, the court system, they really 

5 apportion guilt as between the defendant and the plaintiff. 

6 apportion guilt as between different defendants to see which 

7 should pay how much. 

8 Now that system, which was put into place for the 

9 of defendants so they don't have to have a second 

being used to denigrate the rights of the plaintiff. 

11 The defendant, in order to be liable, has to be found 

I'm sure a trial attorney here will be able to tell more 

-- has to be found to be guilty of having caused the 

and but for their negligence the injury wouldn't have 

So, they're found fully guilty as to the plaintiffs. 

let off because there are other defendants, and you want 

to prevent the plaintiff from recovering twice. 

I don't 

It's not reform because 

's fair. And I don't think it's reform. 

only takes from away from one side of 

CHAIRMAN LOCKYER: Thank you, Mr. Snyder. Have you 

? 

MR. SNYDER: I provided a package of information to 

I can do that the rest of the Committee 

I think Senator Petris has a copy of our information, 

too 
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MR. SNYDER: You've never done 

CHAIRMAN LOCKYER: That's true. 

59 

off. 

MR. FELLMETH: Mr. Chairman, my name is Bob Fellmeth. I 

a Professor of Law and the University of San Diego Law School 

, and Director of the Center Public Interest Law, and 

of the California Regulatory Law Reporter, which records 

on activities of California's agencies, including 

the Department of Insurance, which we're obviously very 

interested in and have been for some six years. 

I've also on Board of Consumers Union and past 

the Athletic Commission. 

I have some testimony which I've prepared to give to 

you, and I'm not going to read I know that just puts 

everybody to s I'm just going to basically tell you some of 

high points, ly 

of 

There's no 

10 

as a 

high points, and to address some 

here. 

that Proposition 51 addresses a 

does indeed address an abuse. Someone 

10 percent at fault should not have to 

the ticket so forth. Let's 

s case. 

23 problem comes of what Harry described as 

24 overlap ligence. I think a good example for what I'm 

25 about to do case, General Motors vs. 

26 

27 

28 

Daly, the lead case 

product liabil 

Cali 

created comparative negligence in the 

It's the seminal case here in 
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1 I 1 11 just change a little bit to show you what 
I 

2 .I mean terms of the of 51 and how it can be solved. 

3 

4 

s 
6 

7 

8 

9 

d 

a 

door 

Let's s t we have someone down the street 

innocent. He his lt on. 

Let's say that someone who's drunk crosses the center 

and smashes into him. 

Our victim, and I call him Steve Victim, I think, is in 

accident. The car is designed so that the 

any even small collision flies open. He is catapulted 

10 out. This is what happened in Daly vs. General Motors, a defect 

11 door handle. 

Now, a jury can look at those facts and· say: Well, I 

13 think that Smith, the guy who hit him, the drunk, is 70 percent 

14 negligent; I think that the seatbelt manufacturer who's now out 

18 

23 

24 

26 

28 

who designed a 

is 20 percent ; I think that the auto 

who designed a car so at a slight collision the 

open and the passenger flies out is 10 percent 

because after all, that happened after all these other 

happened but for. 

that our victim, who 

incredible pain and suffering 

30 or 40 years, receives 10 percent because of the one deep 

that exists. 

Now, the immediate answer to that is, well yeah, you can 

come up with all sorts of arre cases, and you can come up with 

11 sorts of unusual s kind of situation I'm 
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common. It's common 

igence here. It's very common 

to be triggered by the negligence 

4 of someone else; that's usually the case. If someone designs a 

5 car so that you're speared on the steering column nicely in a 

6 20-mile per hour collision, unless someone else does something 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

18 

20 

21 

22 

23 

24 

25 

26 

negligent to trigger the accident it's not going to happen. 
I 

I So, the solution is very simple, I think, and that is to 
I 

!allow juries to award percent fault equally more than 100 

percent. In my hypothetical, we have, for example, a drunk 

!driver 90 percent at It seems appropriate to me. And we 

l
have a seatbelt manufacturer who's, say, 40 percent at fault. 

1And the auto manufacturer's 60 percent at fault. 

I Then you've eliminated both abuses. You've eliminated 

11 abuse of one person who' s not really at fault or who' s 

1lminor, ' s not doing anything, paying everything; and 
II 
I 
1 've also where there is overlapping 

1
1
negl , is often the case, depriving the victim of the 

Jkind of percentage recompense that a jury would like to award him 

jbecause of the 100 percent ceiling on the total compensation 
II 
jJpackage. 

11 That's my solution to acconunodate Proposition 51 to a 

!legitimate court system that solves-- creates equity and solves 

the problems. 

I don't think we should s 51 and create probably a 

greater inequity terms of abuse than we're addressing, given 

27 that the factual unusual circumstances which trigger the 

28 Proposition 51 abuse. 

I 
II 
II 



1 

2 

3 

s 
6 

7 

8 

9 

11 

8 

24 

I 

f is 

LA FOLLETTE: 

that's an 

62 

I react? 

, but I think that what 

st ability 

come out 

find is that --

So actually what you 

, of course, thinking about it 

, that's so true today under current system. 

has s those awards are going 

t. 

But a 're is not really going 

much of a change. 

MR. FELLMETH: Yes s. It's going to create equity 

if someone is at to a degree, they're going 

that amount. They're not going to pay 100 percent if 

t 

10 percent at But on other hand, the jury's 

to 

out there 

j 

occurs, 

to it more 

I want to make one 

I 's -- I 

into Propos 51. 

It t s 

IS 

we're 

s me. We're 

j 

someone who, 

flaw, had a 

to go off the second anyone 

to off with a 10 or 

You want to have the 

s the kind of 

that occurs. And this 

comment about the insurance 

IS , and I'll tell you 

at the victims first, 

at the victims first 
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j for redress through an insurance crisis where we have an 

obligation to look elsewhere first. The victims we should look 

at, but we have an obligation first, I think, to look at the 

insurance industry. 

We have an insurance industry which has been exempt from 

6 antitrust law because of the McCarran-Ferguson Act. It's been 

7 exempt because of California state law. I spent 10 years as an 

8 antitrust prosecutor this county, federal and state, and I 

9 believe very strongly that there are serious, serious practices 

10 going on in the insurance industry which would be felony offenses 

11 if they were subject to antitrust law. 

12 They are engaged cartel practices. They engage in 

13 open price fixing. They probably engage in surreptitious price 

14 fixing. They have divided the territory up so that most areas 

15 have anywhere from two to four insurance companies. They are 

16 

17 

18 

19 

20 

21 

22 

23 

engaged in division territories and allocation of territories. 

engaged in group boycotts. They're engaged in almost 

category of antitrust violation you can imagine. 

If you simply look at the figures I have on page 5, and 

!I haven't played any games with any numbers. I've simply taken 

II Insurance Commissioner's Annual Report, which no one ever 

ljseems to look at, for 1980, '82 and '84, and I've taken the total 

investment gain, the total premiums earned, and then in the last 

24 column when I say "Losses", I don't mean net losses. I mean 

25 

26 

27 

28 

these are ims paid out. 

You'll see that claims paid out go up about the same 

Irate as inflation with population increase. 

1they've been going up. 

That's about what 
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judgment and that 

numbers. And you see 

see premiums 

earned and investment ga are extraordinary. 

If in fact we had a regulatory system here, a PUC 

, you 

This 

here, 

cartel or 

f 

we 

rates a 

finitely impose where 

icing anywhere, any 

ion of their current 

because any kind of return on investment 

11 analysis of the insurance industries, similar to a utilities 

sis, would in no way find acceptable the kind of profit 

levels that these figures indicate are occurring, not even close. 

14 The rate base calculat and the return on investment 

ca ion and the evaluation would cut 

insurance rates enormous 

17 My point is, the insurance firms have to make a choice. 

18 Either they're going to be subject to competition, or they're 

going to be regulated. They can't have it both ways. They've 

26 

28 

ways. They not ect to meaningful 

rate a 

exempt from antitrust law. 

And i you want to 

start there. Subject them to 

PUC, not at a And they've been 

to solve this problem, 

Maxine Waters has a 

now would do that, number one, and then make a 

We have a 1 of Either it is competitive 

not. If it's 

laws there and 

ect the industry to 

of the market place work. 
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be extended by the California companies. That requires them to 

make a choice. They then shift to the most profitable line of 

business. Even if the other businesses may be profitable, 

they'll ship it to the most profitable line because they're 

limited all of a sudden, all at once, in the amount of coverage 

they can extend. 

Lloyds of London has done that. It has come in with 

some of its friends and has decided: Okay, we can make monopoly 

power profits X, Y, and Z place; we're not doing that here. 

10 We're cutting it off. 

11 They're not regulated by you. You have no control over 

12 them. You can't even examine their books~ you don't know what 

13 they're doing. They've cut off the reinsurance. They cut off 

14 the amount of coverage, and all of a sudden there's a withdrawal 

and everyone says: tort 

16 Nonsense. 

17 CHAIRMAN LOCKYER: Thank you. 

18 MR. HINTON: Good morning. I'm Peter Hinton, President 

19 of the California Trial Lawyers Association. 

20 For those of you who have endured some of my remarks 

21 before, I apologize for being repetitious and will try to 

22 revitalize the presentation, Senator. 

23 CHAIRMAN LOCKYER: You get to keep telling other people 

24 about your views. Do it. 

25 MR. HINTON: Actually, the views which were somewhat 

26 unique several months ago I find now echoed in some interestinq 

27 quarters. 

28 
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found out IS 

been two 

ifornia, one by the Rand Corporat 
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and stopped listening 

a decrease in law suits. 

univers ies in Southern 

and one by the Judicial 

il, which show that we file about the same number of law 

per thousand population we did 1915 with a decrease in 

years. 

The cases, some of which I heard recited this morning 

are stated here, some have been national myths, are examined 

this same Business Week article, and they conclude: 

from 

"Behind the antecdotes, however, 

the hard, undramatic data don't 

make the case, and startling new 

evidence suggests that the law 

suit crisis not even exist." 

_..;:;;.,;;:...;;=._.;...;;;......;.......,;._;_....;__ 

Now, you heard a of drum beating about cases this 

, and I'll examine a couple of those in a minute. 

But the po 

of any change 

is, are we here now? We're not here 

tort system. Joint and several 

's been with us since ifornia became a state. 

If there's no increase litigation, and if verdicts go 

at about the rate we would hope they would to keep up with the 

of living, what's all this crisis about? What's all the 

atmosphere that cause people to bring joint and several 

lity change? What is , anyway? 
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1 s s 
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's some st 1 le s of phrase used 

aware of, and it's used in 

about cases: The city must 

c was to 

You know, I've never anybody forced to pay money 

a sett That by f ion a voluntary thing, or 

I ve handling all cases way for a long time. 

You make a sett on you believe your 

is the law. 

Now, the attention's focused here because, as Mr. Snyder 

out, there are people as Mr. Bernstein that he quoted 

, who are in order to force a 

And 's 's happening in California. 

withholding insurance order to force a change. 

why, care centers no claims history, not 

? 

Why d they c ley tz' Skating Rink and Ski 

s the Easter Seal Soc , which takes care of damaged 

IS says that the ambulances 

companies say: We 

c is being done now when 

's no c ? 

Don't ta c been made and a 

on some put on the paper 

to f 

at payout, and you're not 

to f any 
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tr 

, Ms La Follette. But I 

s of people who 

to truly people who 

settled many cases, 

tells me two things. It 

sett le a good lawyer 

we 1 of course would like to 

on a objective 

I can 11 that I've never 

1 f ient 

was worthwhile or even 

set s you hear 

who are and for whom it 

not 

a 

costs. that 

same 

s 
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The reason, that is be withheld, 

and the insurance companies are crying crisis. They reported a 

$5.5 billion loss last year, but consumer advocate Robert Hunter, 

llwho is President of the National Insurance Consumers Organization 

land a former federal insurance administrator, analyzed the 

ljaccounting on that and said they had a $6.6 billion profit. And 

after that, they hemmed and hawed said: Gosh, we made a 

little mistake, and maybe we did a $1.7 billion profit. 

That's from the Insurance Information Institute. 

8 

9 

10 Now, you can judge the profit, I think, if you call your 

11 stock broker. Casualty insurance stocks increased in value 50 

12 percent last year. That's 50 percent in one year. 

13 How do you start a crisis? I think a lot of people 

14 would like to know that now. 

15 I think anybody else in the business community would 

16 i 1 
I 

to have a 50 percent year, and they're withholding the 

17 product and they're trying to a change. That's why the 

18 I attention is forced on this now. 

The other reason is that you have a problem in 

20 California for which Legislature has to assume some 
I 

21 I responsibility. That is that it would be no problem if you had 
I 

22 II multiple people responsible and everyone could pay their share. 

23 !No one would quibble about it. 

24 I problem occurs when some cannot pay. Now, why can 

I 
II they 

25 not pay? 

26 The most common form of damage and injury in California 

27 is an automobile accident. In 1968, the Legislature said: It's 

28 okay in California to drive with $15,000 in liability insurance. 

I 
II 
I. 
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tal. In 
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limitations the are as A 

one-year statute of means if don't fi 

within a year, you're barred you have no cause act 

After filing that and getting it to court and paying the 

!money that the attorney usually advances for whatever it takes to 

get the case that far, the costs, you go to trial. And at the 

trial it is necessary for the injured to establish that that 

ldr was negligent, which she could probably do, that his 
I 

conduct was conduct without which the accident would not have 

occurred. 

This is fundamental to an understanding of this. Nobody 

12 is ever held responsible California unless their conduct was 

13 essential to the inj If the person wouldn't have been 

14 injured had it not been for their conduct, they can't recover. 

So, you don't have any innocent people. 

16 The second thing the jury has to find in a multiparty 

17 se, which is where this doctrine applies, is that each party 

18 they responsible was a substantial factor in causing the 

19 injury. That's why there are no one percent cases that I have 

20 seen. I've heard of one or two, mostly on cross-complaints, and 

21 II'm sure there must be a half a dozen, but it's very interesting 

22 to me that while I hear trumpets one percent liability, it's 

23 like the wonderful unicorn: you hear a lot about it, but 

24 

25 

26 

27 

28 

nobody's ever seen one. And I have certainly never seen one 
I 
against a city or a county. 

II I've heard them described, but I believe they were all 

I settlements. 

II 
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Now, IS takes to bring 

t 

f IS You 't a to file a 

You 100 's why the cities and count 

so because people 't time to do an 

If they're than 100 days, they may be 

ever law suit. It's called a 

statute, and a a charade because they 

claim, one 10,000. 

If they that, to see if they can 

at all, someone made earlier reference to 

can do no wrong; king is above the law. 

k s 1 case of cities and 

s. 

It seven 1 ies that would 

ever a in court or holding a 

, or a , or a state respons 

If not by one of those, and you filed your 

to court, is not sufficient to prove that 

was , l would be you or me or 

car. to carry an incredible 

can no 1 c unless the jury 

, was so bad that it quote, "constituted a substantial 

to us due care", close 
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In my defense 

defense instruction 

after that's given. 

, we 

is 

our d t 

to 

Now, if you get over that, and the jury finds that the 

person would not have been injured if the city's condition wasn't 

that bad, and that their condition was a substantial factor in 

causing it, 12 taxpayers now have to dec 

should be compensation and how fairly. 

whether person 

That is why there's no one case against a 

ipality or a county in spite of all the myth. I don't see 

how there ever could be. 

Now, what we want to do? We want to say: Gee, we 

to reduce responsibility of the cities and counties that 

all this armor to keep them ever being held responsible 

first place. 

Is social policy? We all drive on the streets 

highways, and 's nobody the c ies and count s to 

them well maintained and safe. Do we want to reduce that 

9 ibility? I would think not. 

20 Now, there's a myth sometimes propounded, too, that this 

21 applies to c s and counties. It applies to a lot of the 

22 people. 

23 And there's a myth saying it's all okay, because you're 

24 paid your out of pocket damages. 

Now let's go back to 1 girl. It 't cost 

to sew up the s of the leg or to fit her wi a 

25 

26 

27 

28 

prosthesis or teach how to walk. And there's already been an 
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1 

se facts 

g 1 gets 

what 

and wants to go to a 

statement you made 

f have a 

c in this case. 

dr 

and he just 

accidents. I 

to find the 

two beers. 

't 

of the responsibility 

Now she is not 

She's not compensated 

Her 1 bills 

to her li 

, a wife and a 

view of herself as a 

a good deal in that 
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ASSEMBLYWOMAN LA FOLLETTE: And pain and suf 

is compensated according to the percentage of igence. 
I I MR. HINTON: That's right. And in the case I gave you, 

!

that might be 10 percent. I don't think 's very fair. 

You see, you wanted to talk about what was fair. Well 

let's talk about that. 

You're concerned about being fair to the guilty party, 

and I'm concerned about being fair to innocent injured party. 

ASSEMBLYWOMAN LA FOLLETTE: Well I don't think there is 

10 any fairness that any of us can grant to anybody who has lost a 

11 limb or is paralyzed for life. I mean, there is no fairness as 

12 far as that is concerned. 

13 

14 

15 

16 

17 

18 

19 

MR. HINTON: Pardon me. I'm afraid we differ 

dramatically. 

I 
There's a great deal of fairness at least to the person 

·1 can be reasonably 

!system's about. 

compensated for that loss. That's what our 

Now, if you are one of those people that doesn't believe 

in compensating people, then of course this is an academic 

20 discussion. But most people in California think differently. 

21 
I ASSEMBLYWOMAN LA FOLLETTE: I think you misinterpreted 

22 I what I said. 

23 MR. HINTON: I may well have. I'm sorry if I did. 

24 CHAIRMAN LOCKYER: I think the point the Assemblywoman 

25 

26 MR. HINTON: No, you can't. All you can do is 

27 compensate them. 

28 
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We we were when someone was 

beat on brother, 

war. Hopefully 

of where paying 

there are a 

a 

s area now find 

dumpers. But 

the child is 

51 I 

turns over on a 

the contents 

li 

if you took it to its 

back to the toxic 

it's 

ts h hauling 

rig going 70 

San Diego in the 

form acid clouds. 

That's a $50 doctor's 

to see again, but it 

It has an effect well 

somebody 

If they're a child 

they would earn. If 

there are a few 

about being deprived of 



1 

2 

3 

4 

5 

6 

7 

81 

What do we do with a 1 who, of a 

defective seatbelt, is thrown into the ld and 

scars? Surgery can't be performed; '11 just make the scars 

worse. But she certainly has a dramatic effect on her life that 

have always said she's entitled to compensation. 

We have a system of justice that does a better job at 

treating people as individual human beings and restoring what we 

8 can of their dignity than any in the world. This is going to 

9 make a major change in that. It's going to make a major change 

10 in that is detrimental in several ways because now we are more 

11 worried about how the guilty party is than we are about 

12 compensating the innocent. 

13 That's a reversal of everything we've done in our system 

14 of law since we've had it. We're now going to make a major 

15 

18 

21 

22 

23 

24 

25 

26 

27 

28 

which says: As long as you give back what they've spent 

pocket, we don't care what happens, and we are no 

concerned with human damages. That's a fundamental change 

our law. 

You're going to make a change here which is going to 

for people to be responsible and act 

and act ly. And I'm not making an empty 

!statement here. 

1 Let's look at what else system's done. I think 

I you're probably all familiar with the famous Pinto Memorandum 

I 
jfrom Ford Motor Company, where they made a cold-blooded 

I calculation of the cost of law suits where people would be burned 

I and scarred or k led from a defective gas tank, that would cost 

I 
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ided it was 

s to recall the car. 

to was 

a bygone 

, just a week ago I from San Jose which quoted a 

ment 

recent 

a tox 

l 

cancer, 

re 

'd 

Occ 

I DBCP, I 

were 

l 

We 

Company 

I S cost 1 

a little trouble 

the market, and then 

them again, and 

many people 

sterile, 

and this is 

1 I if there's 

just cost effective it is 

Now, -- and I've heard Senator Petris 

's a 

Texaco. And I 

Coast and he was 

But most tel 

..;;..;....;..;;;....;;;..;;;....;;;;...;:...;l;;;...e;;_ , was 

someone 

? 

moral 

recent case 

of the 

outraged so 

1 industry was 

a comment by a scholar from 

in 

I 

an 

s of the verdict. 

s article, which was 

s 

consider 
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See, we think if all we're is 

then we need restraints. We haven't had res 

areas that have been effective other than litigation. We've had 

restraints on manufacturers. 

Now, are the cities and counties different? 

Unfortunately they're the only ones that maintain the streets and 

highways. 

But they do have a unique problem. They don't have them 

9 for a profit. And there was an attempt to address their problem, 

10 and there are two bills that have been pending, one by the 

11 Speaker and now one by Assemblyman Waters, and I think the 

12 number's 3847, that essentially says if you have an uninsured or 

13 insolvent party that can t pay their share, then that share 

14 should be apportioned between the innocent or the injured party 

15 and the city based on their respective liability. So, if you had 

16 a $100,000 injury, and you have a c that was only 10 percent 

17 fault, you a injured party 30 percent at fault, then 

18 60,000 would be apportioned by reducing that to only the one-

19 part of city's share, which would be $15,000. So they 

pay a under that s ion of $25,000. 

21 But if the party was innocent, then the city would owe 

22 1 amount because there wouldn't be anything to apportion. 

23 That protected the innocent plaintiff. 

24 They have not supported that bill, even though it would 

25 

26 

27 

28 

give them dramatical greater rel than would Proposition 51 

ilbecause they don't have to be responsible for economic loss. 

I 
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, is a 

by the witnesses 

It 11 

will make affordable; it will reduce 

And I'll tell you, the people 

are this 't want it to 

In Journal of Commerce, 1 9 , do want to 

premiums order to what they call tort reform? 

Tort reform, incidental 

11 reducing the victim's recovery. 

a euphemism for 

18 

Let's see what the insurance companies say. The 

President of Utica Mutual, quote: 

de 

"There is universal belief among 

s s 1 

specific reductions in premiums 

to match reforms in the civil 

justice system are outrageous." 

•s see what's happened. 

after it, 

down; and there was no new avai 

litigation. 

That truck that now rear 

Kansas and Iowa changed 

the 

went up; coverage 

; and you had an 

1 car and has 

insurance will pay for damage, but after Proposition 

11 Wa a the brakes? I had 

six months ago. I'd better bring in as a new party 

the guy that worked on the brakes. What about the 
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phantom vehicle, and why didn't the c have a barrier 

lthere? Oh, and incidentally, what about the dog that ran out in 

the road? 

I You laugh, but in a case in Kansas, they actually filed 

[

1

a law suit against a squirrel, and the Supreme Court said that 5 

6 under this changed rule they had to litigate the fault of the 

7 squirrel. He did not have an attorney at the trial. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

20 

21 

22 

23 

24 

25 

26 

27 

28 

(Laughter) 

MR. HINTON: If we want to do something -- oh, let me 

address one random remark about attorney's fees. 

I frankly, except possibly in some punitive damages, 

have never heard of a 50 percent attorney's fee being imposed. 

faybe aft::ea:y:::::
1

a::o::::.:a:e:e::r:::::~rnia is probably 

junder 30 percent on the average, because you are limited in the 

Jcase of children and mental disabled persons to a much smaller 

!court-imposed fee, and the guidelines now stand around 20 percent 
I 

in many cases. The classic fee for an adult is a third of the 

lrecovery, after deducting costs in most cases, if they are 

!successful in settling it. It may be as high as 40 percent to go 

Ito trial. 

1
1 That enables people to get into the courthouse that 

\can't get into the courthouse in other countries. It grew out of 

l1 a populous movement in the 19th Century. It's one of the things 

llthat gives a uniquely democratic flavor to our system, that 

!\attorneys will take the poorest person's case, the most disabled, 

I they can get the best attorney they can find because the risk 

I · b h 1 1s orne by t e attorney. 
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There are solutions 
' 

there are solutions 

s as Mr. , they 

seem to get much of a hear 

There are solutions to this allowing pooling. Some 

that's occurring anyway. Self-insurance is going to be a wave 

the near future for some people. Temporary access to the 

fund on a worker's compensation of fund may be 

in order to over the emergency. 

As a condition precedent to doing business, I think one 

of your committee, Senator, has a bill in that says: 

insurance companies can do business in California, they 

take some of the less desirable risks along with the good 

They're going to have to not only Watts, 

the cities, and the counties, and the child care centers. 

They make a great deal of , incidentally. 

heard always about the losses of insurance companies. 

Let me just tell you that insurance companies in the 

years, according to a General Accounting Office Report to 

s, had underwriting losses. That means they paid out 

than they took in on the premium dollar. Underwriting 

$28 billion. During the same 10 years, they had 

prof of $100 llion, more than $100 billion. 

where they make their money, and that's what they never 

tell the public about. 

When they were making 22 percent on their investments, 

sold for a lower price than they should because they were in 

cutthroat competition to make that quick dollar, and that's 
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what got them into it, and that's what they say, and that's what 

I have heard them say in one recent address by a prominent member 

of the industry to an in-house group: Let's face it, folks. 

It's our greed that got us into it. 

Their greed got them into it. Now they want the victims 

get them out of it by passing Proposition 51. 

If we want to change the emphasis on human damages, on 

individual dignity, if you want to reduce responsibility and 

reduce accountability, and do this for some phantom of mythical 

savings, it's not going to happen, and it's never been 

established anywhere. 

If you want it because you figure you're getting 

insurance, that no insurance company will promise and never has 

given, then I think the people would be fooled if this is passed. 

I
I think the system would be harmed. I think our concept of 

justice would be dramatically altered for the worse, and I would 

like to think the people of California are smarter than that. 

CHAIRMAN LOCKYER: Thank you, Mr. Hinton. 

Any comments or questions? 

20 r Thank you all very much. 

21 MR. HINTON: May I take one quick personal point? 

22 There's a passed out packet of a case about the City of 

23 Antioch. 

24 I can't rebut all the cases I heard this morning, but I 

25 can this one because I represented the injured party. 

26 

27 

28 

It says here that they were going 60 miles an hour in a 
1130 mile an hour zone; that there was beer at the scene; and the 
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1 ity was held in because they didn't put in a breakaway light 

2 ole, along with some other people. 

3 I'd like to tell you the real facts in that. They did 

4 ave one expert who said the car was going 60. Other experts 

5 said a little over 40, as did all the passengers. 

6 It was five kids that got out of bed 30 minutes before 

7 to go on a one-day trip out of town. There was no drinking by 

8 driver; no drinking by the injured party. There was a six-

9 beer in the back with about two ounces out of one bottle. 

10 The light pole violated nationally and California --

11 ationally recognized standards adopted by California which 

minimum setback of four feet and a preferential setback 

as far as possible. 

14 This pole was not four feet back. The breakaway theory 

15 ad nothing to do with it. That was dismissed. The one party 

16 that that theory was against was dismissed very early in the law 

17 suit. 

18 This pole was not four feet back. It was 14 inches 

ack. If it had been four feet back, then one young man would 

not dead, and the young lady I represented would still have 

two legs. 

I would say the City off lightly on that case in 

23 hat they paid. 

24 CHAIRMAN LOCKYER: Thank you. 

25 There may be others who would like to add testimony or 

26 rebut any statements that have been heard, or provide us with 

research or whatever. 

28 
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We've reached that point where we have to vacate. 

lr'd ask everyone to do is provide us that in writing. We'll 

89 

lit to the record and make that available to anyone that is doing 

jthis kind of thing. 

I Let me thank everybody who participated for being with 
d 
llus, and most particularly my colleagues for their interest and 

II '11' d h ff w1 1ngness to come, an t e sta • 

Thank you. 

(Thereupon this Joint Hearing of 

the Senate and Assembly Judiciary 

Committees was adjourned at 

approximately 12:00 Noon.) 

--ooOoo--
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CERTIFICATE OF SHORTHAND REPORTER 

I, EVELYN MIZAK, a Shorthand Reporter of the State of 

California, do hereby certify: 

That I am a disinterested person herein; that the 

foregoing Joint Hearing of the Senate and Assembly Judiciary 

90 

Committees regarding Proposition 51 was reported in shorthand by 

me, Evelyn Mizak, and thereafter transcribed into typewriting. 

I further certify that I am not of counsel or attorney 

for any of the parties to said hearing, nor in any way 

interested in the outcome of said hearing. 

IN WITNESS WHEREOF, I have hereunto set my hand this 

~jf~ day of April, 1986. 
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APPENDICE B 

I Multiple Defendants Tort Damage 

Official Title and Summary Prepared by the Attorney General 

MULTIPLE DEFENDANTS TORT DAMAGE LIABILITY: INITIATIVE STATUTE. Under 
awarded a plaintiff in court against multiple defendants may all be collected from one defendant. 
all the damages may seek equitable reimbursement from other defendants. Under amendment, this rule continues 
to apply to "economic damages," defined as objectively verifiable monetary including medical expenses, 
loss, and others specified; however, for "non-economic damages," defined as subjective, non-monetary losses, including 
pain, suffering, and others specified, each defendant's responsibility to pay plaintiffs damages would be limited in direct 
proportion to that defendant's percentage of fault. Summary of Legislative Analyst's estimate of net state and local 
government fiscal impact: Under current law, governments often non-economic that exceed their shares 
of fault. Approval of this measure would result in substantial to state and local governments. could 
amount to several millions of dollars in any one year, although would vary significantly from year to year. 

Analysis by. the Legislative Analyst 

Background 
When someone is injured or killed, or suffers property 

damage, the injured party (or his or her survivors) may 
try to make the (or business or government) who 
is responsible for loss pay damages. When a lawsuit is 
filed, the courts decide what the damages who caused 
them, and how much the responsible party pay. If 
the court finds that the injured party was partly responsi
ble for the injury, the responsibility of the other party is 
reduced accordingly. 

In some cases, the court decides that more than one 
other is responsible for the loss. In such cases, all of 

parties causing the loss are responsible for pay- · 
ing the damages, and the injured party can collect the 
damages any of If the other responsible parties 
are not to pay a whose relative 
fault for 25 percent may to pay 100 per-
cent the awarded bv the court. 

These could be for two types of losses: ··eco-
nomic" '"non-economic." Economic are dam-

ages such as lost \vages and medical costs. :"Jon-economic 
losses are damages such as pain and suffering or injury to 
one's reputation. 

Proposal 
This. measure changes the rules governing who must 

pay for non-economic damages. It limits the liability of 
each responsible party in a lawsuit to that portion of non
economic damages that is equal to the responsible 
share of fault. The courts still could require one person to 
pay the cost of economic if the other respon-
sible parties are not able to pay shares. 

Fiscal Effect 
Under current law, 

economic damages exceed their shares of 
approval of this~ measure would in substantial sa\
ings to the state and local governments. The could 
amount to several millions of dollars in anv one \·ear, al
though they would 'ary significantly from. year to 'ear. 

T 
Voter .lurnout. Just one of the changes California 

Karen Alarcon, San Martin 
making! 

... ~ 
I / 
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Text of Proposed 

' This initiative measure is to the in SECTION 4. Section 1431.2 added the Civil 
with the provisions of Article H, Section 8 of 

This initiative measure amends and adds sections to the 
Code; existing sections to be 
are in strikeet:tt new provisions 

proposed to added are in italic type to indicate 
that they are new. 

PROPOSED LAW 

SECTION 1. shall be known as the "Fair Respon-
sibility Act of 1986.'' 

SECfiON 2. Section 1431 of the Civil Code is 
amended to read: 
~ §1431 loint Liability 
An obligation imposed upon several persons, or a right 

created in favor of several persons, is presumed to be joint, 
and not except provided in Section 1431.2, and 
except in special cases mentioned in the +tHe title on 
the hderpretatien interpretation of CeHtrael:s contracts. 
This presumption, in the case of a right, can be overcome 
only by express words to the contrary. 

SECfiON 3. Section 1431.1 is added to the Civil Code 
to read: 

§1431.1 Findings and Declaration of Purpose 
The People of the State of California find and declare as 

follows: 
a) The legal doctrine of joint and several '"'""'""rv 

known as "the deep pocket rule., has resulted in a !t'v.1:t~l'Tl 
of inequity and injustice that threatened financial 
bankruptcy of local governments, other public agencies, 
private individuals and businesses and has resulted in 
higher prices for goods and services to the public and in 
higher taxes to the ~"'~·~n'"""~'" 

b) 

r>!ld'""i'rr.r•~,.,,,,.., economic conse
un'!/""''""'""'"*"·•1 bodies as well as 

or '"P'""'' "'" 
fault, 
damages be several 
defendant shall be liable for the amount 
nomic damages allocated to that in 
portion to that defendants percentage of fault, and a 
rate judgment shall be rendered that ucret.lfi<J!fl 

for that amount. 
(b) (1) For purposes of this ~~,_~,;,. .... 

ic damages" means objectit·ely 
including medical expenses, loss of 
loss of property, costs 
of obtaining substitute domestic ,..,, .• ri,~"""" 
ment and Joss of business or employment nnnnrrt'un 

(2) For purposes of this the term ''non-
economic damages" means non-monetary 
losses including, but not limited to, pain, suffering, incon
venience, mental suffering, emotional distress, loss of soci
ety and companionship, loss of consortium, injury to repu
tation and humiliation. 

SECTION 5. Section 1431.3 is added to the Civil Cpde 
to read: 

§1431.3 Nothing contained in this measure is intended, 
in any way, to alter the Jaw of immunity. 

SECTION 6. Section 1431.4 is added to the Civil Code 
to 

§1431.4 Amendment or Repeal of Measure. 
This measure may be amended or repealed by either of 

the procedures set forth in this section. If any portion of 
subsection (a) is declared invalid, then subsection (b) 
sha.ll be the exclusive means of amending or repealing this 
measure. 

This measure mav be to further its pur-
poses by statute, passed in house rollcall vote 
entered in the journal, hvo-thirds membership con-
curring signed by the if at least 20 days 
prior to passage in each house in its final form has 
been delivered to the Secretarv of State for distribution to 
the news media.. · 

(b) This measure may be amended or repealed by a 
statute that becomes effecti\ ·e only when approved by the 
electors. 

7. Section 1431.5 is added to the Civil Code 

measure, or the application of 
rson or circumstances, shall be 

rem of this measure to the extent 
effect, or the application of such provision 

to persons or circumst<mces other than as to which 
it is held not be affected thereb\', <md to this 
f>'nd the prm"isions of this measure are se\'e~able. 



Tort 

'"'"''"'r"" is more unfair than 
a business firm or a n<>r<nn.__..n 

fault 
pocket"law is doing-at a cost of tens 

that's we need Proposition 51-

an illustration: 
another car. injures a 

no or insurance. 
red passe1nger's trial lawyer sues the driver AND THE CITY 

because the city has a very "deep POCkef'--the city treasury or iruur
l'aulty. 
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E!1PLOYMENT: 

1969 1972: Associate, Center for s of Responsi 

1973 - 1980: Deputy District Attorney, San Diego Coun 
Office of the Dis Attorney. 

1979 - 1980: Assistant United States 

1976 - 1981: Athletic Commissioner, State of California. 

In December of 1976, Professor Fellmeth was to 
term as one of five commiss 

, wrestl and karate in California. He was 
chairman in 1978 and 1979. He was nted in 1981 
to complete a disability-pension plan and served as 
chairman that year, resigning in 1982. The Commission 
conducted a competition study leading to deregulation 
1 s , established a medical review committee and 
adopted Professor Fellmeth's disability and pension 
system for boxers, the nation's first such program. 

1977 - Present Professor, University of San Diego School of Law. 

1980 - Present: Director, Center for Public Interest Law. 
Editor, California Regulatory Law Reporter (CRLR . 
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