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RESOLVING LAND USB DISPUTES: 

MEDIATION, ARBITBATION, AND LITIGATION 

On Friday, November 6, the Senate Select Committee on Plan­
ning for California's Growth and the Senate Local Government 
Committee held a joint interim hearing to explore alternative 
ways to resolve land use disputes. 

Seven state senators heard advice from university researc­
hers, attorneys, lobbyists, and landowners. Their day-long 
conversations covered a wide range of land use topics, in­
cluding litigation, public works finance, ballot box plan­
ning, and the need for clear statewide policies. 

The Senators who participated in the hearing were: 

Senator Marian Bergeson, Chairman (#*) 
Senator Ruben s. Ayala, Vice-Chair (*) 
Senator William A. Craven (*) 
Senator Wadie Deddeh (#) 
Senator Frank Hill (*) 
Senator Robert Presley (#) 
senator Newton R. Russell (*) 

# = Select Committee on Planning for California's Growth 
* = Local Government Committee 

The joint hearing, held in Room 112 of the State Capitol, 
began just after 9:30 a.m. and finished at 3:35 p.m. 

This summary report contains the Committee staff's explana­
tions of what happened at the hearing (the white pages), re­
prints the briefing paper that the staff wrote for the Com­
mittee (the blue pages), and reproduces the written materials 
that the witnesses and others submitted (the yellow pages). 

STAFF FINDINGS 

Any attempt to distill an entire afternoon's discussion and 
dialogue into a few findings glosses over important details. 
But after carefully reviewing the oral testimony and written 
presentations, the Committee's staff identified eight key 
findings: 

• There is widespread dissatifaction with current land 
use litigation, both processes and results. 

• In some California communities and in other states, 
mediation has proven to be an effective and less ex­
pensive alternative to litigation. 
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• Legislators expressed substantial interest in 
moting land use mediation with new state laws. 

• Mediation could be part of an overall, statewide 
growth management program, or a separate effort. 

e If mediation is to be part of a statewide growth 
management effort, the Legislature must set clear 
statutory policies to guide the participants. 

• Some groups support the concept of a new State Land 
Use Court, including builders and some litigators. 

• Other groups are skeptical, even hostile, to the idea 
of a State Land Use Court, including cities, coun­
ties, environmentalists, property rights advocates, 
and the Wilson Administration. 

• Growth management legislation is probable in 1993 and 
the bills may contain alternative dispute resolution 
methods. 

THE WITNESSES 

Seventeen people spoke at the Committees' hearing; a dozen 
submitted written comments which appear in the yellow pages. 

Susan Sherry, Executive Director* 
California Center for Public Dispute Resolution 
A Joint Program of CSU-Sacramento & McGeorge Law School 

Professor Judith Innes* 
Department of City and Regional Planning, uc Berkeley 

J. Wayne Dernetz• 
Higgs, Fletcher & Mack 

susan Quinn, Environmental Mediation Program Director* 
City of San Diego/University of Diego Law School 

D. Barton Doyle* 
Brobeck, Phleger & Harrison 

Margaret Moore Sohagi* 
Freilich, Stone, Leitner & Carlisle 

Honorable James T. Ford, Sacramento superior court* 
Judicial council of California 

carol Whiteside, Assistant Secretary 
The Resources Agency 
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Joseph M. Schilling, Deputy City Attorney* 
City of San Diego 

Bill Graber, Owner• 
Georgiana Ranch 

Richard Lyon, Legislative Advocate 
California Building Industry Association 

David Booher, Legislative Advocate 
Calif. Council for Environmental and Economic Balance 

John White, Legislative Advocate 
Sierra Club 

Bob Ryan, Supervising Deputy county counsel, Sacramento 
California State Association of Counties (CSAC) 

Ernest Silva, Legislative Advocate• 
League of California Cities 

Nona E. Edelen, Legislative Representative• 
Southern California Association of Governments 

Sarah Foster* 
Californians for Self-Government 

THE CHAIRMAN'S INTRODUCTORY REMARKS 

senator Bergeson opened the hearing by observing that her 
committees had spent the last five years exploring the topic 
of growth management. She had learned that land use deci­
sions are essentially social choices that involve values: 
private property rights, community needs, and a sense of the 
public good. Conflicting values require public officials to 
make tough choices. But all too often, land use disputes 
turn into lawsuits. 

saying that "we have too much land use litigation because 
there are few other ways to resolve conflicts," Senator Ber­
geson explained that she called the interim hearing to in­
vestigate alternative ways to solve those problems. Specifi­
cally, she asked, "what should the Legislature do about land 
use disputes?" 

AN INTRODUCTION TO DISPUTE RESOLUTION 

susan Sherry, Executive Director of the California Center For 
Public Dispute Resolution, was the Committee's first witness. 
She advised the legislators to listen for five elements in 
the other speakers' testimony: 
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e Developing an "integrated system" of resolving dis­
putes, not just focusing on one method. 

• Creating a continuum methods to resolve disputes, 
picking the methods appropriate to different types of 
disputes. 

• Identifying major categories of land use disputes. 

• Finding criteria for designing a system. 

• Dispute resolution can be within either the current 
land use framework, ~ within the context of future 
land use planning and growth management reform. 

As Sherry explained the collaborative processes 
alternative methods, Senator Craven sounded a 1 note, 
saying that few land use disputes ever end so "mellifluously" 
as Sherry's "Little-Mary-Sunshine example. 11 She acknowledged 
that alternative methods were "not a panacea" but we still 
"need to get mediation earlier in the process" to avoid law­
suits. Senator Bergeson agreed that there has been a 11 flood 
of litigation" and that we need to "find a way to bridge" 
competing interests. 

When senator Russell challenged Sherry to apply mediation to 
an example of conflict over hillside development in his home 
community, she referred him to the eight questions listed 
Attachment 3 of her hand-out. "If you don't get 'yes' an­
swers to five to seven of those questions, then forget it. 
It ain't gonna work!" Sherry claimed. Further, finding the 
right people to negotiate with is a challenge, Sherry con­
ceded after Senator Ayala asked her what constitutes a 
"legitimate spokesman." 

Responding to senator Bergeson's question about the desir­
ability of a State Land Use Court, Sherry said that her Cen­
ter has no view on the Ueberroth Commission's recommendation. 
She admitted that there of topic, 
but noted clear 

Senator Deddeb asked to explain why local 
ficials so long to act on a standard 400-unit subdivision. 
"World War II was won in 3\ years. How long does it take to 
get a damn permit? It's outrageous!" Deddeh 
Later he added, "We've made it virtually 
children to buy a home in California. I 
to that away from local governments." 
said that a developer should know the 
in 90 days. 

for our 
the power 

Senator Deddeh 
a project with-
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MEDIATION AS AN ALTERNATIVE 

The Committee had invited a panel of three witnesses to ex­
plain how mediation could resolve land use disputes: uc Ber­
keley Professor Judith Innes; wayne Dernetz, a private attor­
ney from San Diego; and susan Quinn who directs San Diego's 
Environmental Mediation Program. 

"Some aspects of land use disputes are inevitable," explained 
Professor Innes, "but many needlessly waste limited re­
sources." Other states are working to prevent conflicts be­
fore they arise. Answering Senator Russell's question, Innes 
said that it's very early in those other states' experiences 
to say what works and what doesn't. But California needs to 
identify dispute resolution processes that fit with our own 
special needs. 

Regarding Oregon, Professor Innes responded to Senator Berge­
son's inquiry by explaining that urban limit lines are not a 
solution when the density of development within the line is 
too low. In Vermont, officials are still trying to build 
confidence in public planning, "edging into it slowly." In 
that state, the "most useful incentive" for local planning is 
requiring state agencies to comply with local plans. 

Florida became politically tangled over urban limit lines 
which New Jersey avoided by relying on growth "centers," even 
in rural areas. The "completely collaborative" process in 
New Jersey uses face-to-face meetings to resolve conflicts. 
Their "cross-acceptance" negotiations reduced 550 disputes 
to about 25 problems. Florida shifted from top-down regu­
latory compliance to mediation under the leadership of the 
state's Secretary of the Department of Community Affairs. 
stakeholders need "forums and arenas" that provide opportuni­
ties to agree on what the problems really are. When forums 
and arenas exist, Innes concluded, "you don't need courts as 
much." 

As wayne Dernetz began his presentation, Senator Bergeson 
observed that local officials in San Diego have gone further 
than most other metropolitan areas with growth management 
issues. Dernetz explained that he drafted SANDAG's growth 
management conflict resolution procedures to avoid a re­
petition of the expensive court battles over a proposed 
trash-to-energy incinerator in San Marcos. Three years of 
litigation wasted public money while a "Trash Summit" ironed 
out a compromise within weeks with the help of a mediator. 

Dernetz suggested a thoughtful "tweaking" of state law to 
promote more opportunities for mediation. For example, the 
Brown Act is an impediment to mediation. The Legislature 
should create an additional exception to the open meeting law 
that will allow local officials to meet in closed session to 
give advice to their mediator. Dernetz opposes the notion of 
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secret government, but the Brown Act presently 
thoughtful mediation. Senator Russell 
the proposed Brown Act amendment at some length. 
craven later observed that this amendment could 
media "berserk." Dernetz then concluded 
three recommendations: 

• Legislation encouraging mediation. 
• Narrowly exempting mediation from Brown 
• State sponsorship of two mediation centers. 

s 

Backed by considerable practical experience in mediating dis­
putes, Susan Quinn explained the difference between mediation 
and arbitration. The benef mediation over litigation 
are very clear when it comes to code enforcement. A mediated 
case takes just one-fifth the time needed for a litigated 
case and costs about $1,000 instead of $10,000. Because the 
parties can into mediation in about 
of waiting for a turn on the court calendar), 
implementation occurs sooner. 

Senator Bergeson and Quinn talked about a mediation case re-
garding a redevelopment proj which involved a developer, 
neighbors, and the staff of five different city departments. 
Mediation saved the landowner at least six months, Quinn 
claimed. Her advice is: do it early, clear confusion 
all of the players to the table. The result 
tion is an effective consensus building 
polarization because there is still to be f 

ADVICE FROM EXPIRIENCED LITIGATORS 

The Committee's second panel was composed of three 
enced litigators: Bart Doyle represents 
property owners, Margaret Sohagi who often defends 
agencies, Sacramento County Superior Court 
Ford on behalf of the 1. 

checks 
levels do not , 
fore, endorsed the concept a State 
pecially as proposed by Senator Bergeson's 

Court, es­
Bill 434. 

When senator Bergeson asked Doyle if a Use Court 
would the opportunities for mediation, he replied that 
they f different types of disputes, a new Court would 
be good for 11 adherence to rules." Doyle a the 
uniform 30-day statute of limitations in SB 434, but noted 
that the bill was silent on the issue and ref-
erenda. Doyle said that, ike other " 
new State Land Use Court would quickly 
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pertise, winnow down the initial number of cases, manage its 
docket, and learn from administrative agencies. In many 
metropolitan counties, specialized departments of the Sup­
erior Court have emerged de facto over time. Doyle concluded 
by arguing that financing the new Land Use Court is a prob­
lem. His written testimony provides the details. 

Although she represents public agencies against developers, 
Margaret Sohagi does not support land use litigation because 
it removes land use decisions from elected officials and from 
public review. Sohagi recommended that any new growth man­
agement statute contain concise definitions of key phrases to 
avoid confusion. She agreed with Doyle's recommendation of a 
uniform, 30-day statute of limitations. In general, she 
tells her public agency clients to set aside money for "pre­
ventative medicine" to fix their land use ordinances now and 
avoid future litigation. Sohagi encourages mediation at many 
levels of land use disputes. Regarding a State Land Use 
Court, Sohagi said, "I think it's a good idea" because having 
judges who understand land use would save time and money. 

Judge Ford presented the Judicial Council's written testimony 
and then added his own observations. "Developers in many 
respects are being treated badly," said Judge Ford who then 
added that "Environmental laws are being treated badly." The 
essential dispute over land use decisions is "political, not 
legal" and the courts should not rule on what are essentially 
executive or legislative questions. Local elected officials 
should "shoulder those burdens" and use the discretion that 
CEQA affords them. If they do, then the courts have no role. 
But instead, local officials pretend as if there are no en­
vironmental impacts and then find themselves in court. 

Conceding to Senator Russell that trial court judges "do have 
the authority to compel mandatory settlement conferences," 
Judge Ford expressed renewed interest in mediation for land 
use cases. Based on what he had already learned at the Com­
mittee's hearing, Judge Ford said that he was convinced that 
the Sacramento Superior Court ought to adopt a local court 
rule to require mandatory settlement conferences in land use 
and CEQA cases. Similarly, the Judicial Council or the Leg­
islature could adopt this rule "in a heartbeat" and that 
would help. 

REACTIONS AND APPLICATIONS 

Following the Committees' lunch break, senators Bergeson, 
Ayala, and Presley returned to listen as 10 witnesses reacted 
to the proposals for alternative dispute resolution. 

The Wilson Administration sent Carol Whiteside, the Resources 
Agency's Assistant Secretary for Intergovernmental Programs, 
who noted that "conflict is part of the political process --­
it's probably unavoidable." She gave the legislators copies 
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Management, a 
the Governor's 

of-

1. Clearly stated policies head off land use 
2. Local agencies should confer 
3. "Uniquely situated," the Governor s Off 

ning and Research is the "appropriate 
solve intergovernmental land use 

4. Public officials need incentives for collaboration. 
5. Amend state law "minimize action11 before 

creating a new State Land Use 

Whiteside advised the members to approach a new Court with 
"some amount of caution.•u But added that "we'd 1 to work 
with you on this." Responding to senator Pres 
Whiteside explained that the Administration's 
ment study was complete and she was "very hopeful" that Gov-
ernor Wilson would soon it. 

A self-described "reformed litigator," Joe Schilling a 
Deputy City Attorney in San Diego were he has had "great 
success" in demonstrating the effectiveness of mediation to 
local officials. It may sound "Pollyanna-ish, 11 Schilling 
conceded, but San Diego began us to 
settle code enforcement problems in 1989, ls 
are now expanding their involvement to cover de-
velopment , including a current effort 
historic preservation district He described 
in an article the Fall 1992 issue of CEB's 
In response a question Bergeson, 
agreed with importance 
ing" disputes mechanism. He 
officials must 11 choose of " 

Bill 
nor an 
( 

Court Characteristics chart from 
, Schilling described 11 Land and 

, New South as the best 

Ranch 
on growth 

experience 
of lawsuits, Graber told the 

to 

1 to these people who are talking 

is­
Asia and 
need to 

mediation. 11 

control, he said. Mediation helps groups on "quality 

Because the Western Riverside Council 
its policies without much public 
nothing for " Graber 

drafted 
will do 

of 
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surrendering power, local officials "won't buy into media­
tion." "We have to remove the local elected official from 
this loop we call statewide growth management, otherwise 
it'll never work," he said. 

CBIA lobbyist Richard Lyon told the Committee members that in 
a perfect world, builders would stay out of court but that 
"this is not a perfect world." Nevertheless, the goal should 
be the early resolution of problems. Policy disputes, code 
enforcement, and disputes over fees all lend themselves to 
mediation. Issues involving CEQA documents should go to a 
new State Land Use Court which is why his organization sup­
ported Senator Bergeson's SB 434. Lyon favored a new Court 
for three reasons: 

• Complex issues require expert knowledge. 
• current courts are costly and produce inconsistencies. 
• There is no effective oversight of local decisions. 

The CBIA is preparing a legislative proposal for 1993. 

CCEEB lobbyist David Booher listed four problems facing leg­
islators as they grapple with growth management problems: 

• The current adversarial process of settling land use 
disputes is "beset by gridlock ... but these are not (just] 
process issues." 

• "No one has a stake in this adversarial process" which 
may have once worked, but no longer. 

• How local officials solve these issues is a state in­
terest. "The state has a role to play, but the state has 
been absent." 

• Infrastructure finance is critical to cope with Calif­
ornia's continuing population growth. Growth without infra­
structure leads to a decline in the quality of life. 

According to Booher, the real question for the Legislature is 
whether California can afford the cost of not acting. Al­
though CCEEB has an initial positive reaction to the idea of 
a state Land Use Court, "we don't think it'll solve the prob­
lem" and other solutions are still needed. "Keep in mind 
that the current legal system has a built-in bias to say 'no' 
to development." 

Prefacing his comments by saying that individual Sierra Club 
chapters may not support his testimony, John White strongly 
opposed a State Land Use Court as being too costly, ignoring 
other issues, and ignoring other methods of resolving dis­
putes. But if the Legislature substitutes statewide policies 
for case-by-case litigation, then the state's policies must 
be clear. 
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that SCAG can be a forum for convening disputing local agen­
cies that want to find consensus. 

Speaking on behalf of Californians for Self Governance and 
the Center for Contemporary Studies, Sarah Foster said that 
she had a number of objections to a State Land Use Court. 
In particular, she was not sure if the new Court would help 
landowners avoid the "regulatory Verdun" of regulatory tak­
ings. The solution, according to Foster, is to reduce the 
need for litigation and the best way to do that is to cut 
down on regulations. 

CLOSING OBSERVATIONS 

After the last witness presented her testimony, Senator Ber­
geson closed the joint hearing with a brief summary state­
ment. After thanking the other legislators and the wit­
nesses, the Chairman noted that she and Senator Presley would 
probably reintroduce growth management bills when the Legis­
lature reconvenes in 1993. Action by Governor Wilson was 
also possible. 

The Senator then concluded that any growth management program 
must include better ways to resolve disputes. She may change 
her thinking about a State Land Use Court to create better 
opportunities for mediation before litigation. 

The hearing ended at 3:35 p.m. 
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RESOLVING LAND USE DISPUTES 

MEDIATION, ARBITRATION, AND LITIGATION 

Land use decisions are essentially social choices that in­
volve values: private property rights, community needs, and a 
sense of the public good. Conflicting values require public 
officials to make tough choices. Too often, it seems, land 
use disputes turn into lawsuits. 

Land use disputes often result in litigation because there 
are few other ways to resolve conflicts. These lawsuits 
enter the judicial system through the Superior courts and it 
may take years to receive a final appellate decision from a 
District Court of Appeal or the California Supreme Court. 
one criticism of the current process is that Superior Court 
judges with general legal knowledge and experience must make 
complicated decisions about complex land use planning and de­
velopment issues. 

For the last five years, the Senate Select Committee on Plan­
ning for California's Growth and the senate Local Government 
Committee have explored the topic of growth management. At 
every hearing the Senators heard complaints about the causes 
and costs of litigation. 

Senator Marian Bergeson, Chairman of both Committees, has 
called a joint interim hearing on Friday, November 6, 1992, 
to explore the issue of resolving land use disputes. In par­
ticular, Senator Bergeson wants the committees to look at 
what recent growth management proposals have recommended: 

o Opportunities for mediating land use disputes. 
o The creation of a State Land Use Court. 

RECENT LEGISLATIVE PROPOSALS 

Four comprehensive, statewide bills focused the Legislature's 
attention on growth management issues during its 1991-92 ses­
sion. A fifth comprehensive bill applied only to the San 
Francisco Bay Area. None of these measures reached Governor 
Wilson's desk. 

senate Bill 434 (Bergeson) would have created a state­
wide growth management program with voluntary Regional Fiscal 
Authorities and improved local comprehensive plans. SB 434 
incorporated the land use recommendations from the Council on 
California Competitiveness, including the creation of a State 
Land Use Court. Senator Bergeson's bill failed in the Assem­
bly Local Government Committee on a 3-2 vote in August 1992. 
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senate Bill 797 (Morgan) would have consolidated the 
Association of Bay Area Governments, the Metropolitan Trans­
portation Commission, and the Bay Area Air Quality Management 
District into a new Bay Area Regional Commission that must 
prepare a regional growth management strategy. The Senate 
refused to concur in the Assembly's amendments to Senator 
Morgan's bill on a 16-20 vote. 

senate Bill 929 (Presley) would have created the Calif­
ornia Public Improvements Act with a California Public Im­
provements Authority to fund state and regional infrastruc­
ture, based on a new State Conservation and Development Stra­
tegy. Although SB 929 did not set out specific procedures, 
the bill required the new regional and countywide planning to 
include conflict resolution procedures. Assembly Floor 
amendments "gutted" Senator Presley's SB 929 and converted it 
into a school finance measure authored by Senator Hart. Gov­
ernor Wilson vetoed that version of SB 929. 

Assembly Bill 3 (Brown) would have created a State 
Growth Management Commission and seven Regional Development 
and Infrastructure Agencies. AB 3 also created a formal pro­
cedure for resolving interagency conflicts over growth man­
agement decisions, emphasizing mediation and arbitration. AB 
3 died in the Senate Local Government Committee because 
Speaker Brown never asked for a hearing on his bill. 

Assembly Bill 76 (Farr) would have created a State Plan­
ning Advisory Commission and a State Planning Agency with 
specialized departments to prepare and implement a new State 
Planning Report. One of the proposed Agency's new depart­
ments was a State Department of Mediation and Conflict Re­
solution. AB 76 died in the Senate Local Government Commit­
tee because Assemblyman Farr never asked for a hearing on his 
bill. 

SB 434: STATE LAID USE COURT 

Senate Bill 434 was Senator Bergeson's comprehensive state­
wide growth management bill for 1991-92. She amended her SB 
434 in June 1992 to incorporate the land use recommendations 
of the Council on California Competitiveness. Governor Pete 
Wilson appointed this panel (also called the "Ueberroth Com­
mission") to look at barriers to economic development. The 
group's April 1992 final report, California's Jobs and Fu­
ture, recommended that the Legislature: 

Establish a state-level land-use court to decide 
all project-level disputes between project pro­
ponents, local governments, and third-parties. 
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The proposal. Although unsuccessful, SB 434 would have 
created a five-member State Land Use Court as a new part of 
the state's judicial branch. The text of this proposal ap­
pears in APPENDIX A. The Governor would have appointed the 
initial members of the Court who would then stand for elec­
tion to six-year terms. The existing Commission on Judicial 
Appointments would have confirmed that candidates have 
"proven ability" in land use planning and development. 

The proposed new Court had original jurisdiction over: 

o Local development project decisions. 
o The California Environmental Quality Act. 
o The deadlines in the Permit Streamlining Act. 
o Developer fees. 
o Comprehensive and specific plans. 
o OPR's planning consistency findings. 
o LAFCO decisions under the Cortese-Knox Act. 
o Redevelopment plans. 

If created, the State Land Use Court could: 

o Order a public agency to issue a permit. 
o Uphold a public agency's permit denial 
o Require damage payments if agencies miss deadlines. 
o Determine if a comprehensive plan is consistent with 

the California Growth Management Strategy. 
o Determine if developer fees are proper. 

If a lawsuit affected a city or county whose comprehensive 
plan was not consistent with the Strategy, the State Land Use 
Court's decision would be final. If the project was in a 
city or county that had a consistent plan, then the Court's 
decision could be appealed to the District Court of Appeal. 

SB 434 paid for the new State Land Use Court by requiring 
cities and counties to levy surcharges on local building per­
mits, much as they already do for the State Strong Motion In­
strumentation Program. After retaining up to 5% of the fees 
to cover their administrative costs, local officials would 
send the revenues to a new State Land Use Court Fund. 

The State Land Use Court could not have become operative un­
til the voters amended the California Constitution. 

Other interest. Senator Bergeson was not the only legislator 
intrigued by the possible creation of a new State Land Use 
Court. Senator Mike Thompson convened an informational hear­
ing of his Senate Housing and Urban Affairs on July 29, 1992 
to review the Ueberroth Commission's recommendations. 

The Housing Committee's background staff report noted that 
some states have already created alternative ways of settling 
land use disputes. Florida, Massachusetts, Oregon, Connecti-
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cut, and Rhode Island have all shifted certain land use or 
housing disputes away from the traditional judicial process. 

Witnesses at the November 5 hearing can explain these experi­
ences in more detail. 

AB 3: MEDIATION AND ARBITRATION 

Although Assembly Bill 3 urged public officials to make "con­
sensual" decisions, Speaker Brown's measure recognized that 
conflicts would occur over growth management and other land 
use issues. In response, AB 3 would have created conflict 
resolution procedures which the bill intended would: 

o Place the disputing parties on an equal footing. 
o Result in prompt and binding resolutions. 
o Be consistent with the bill's own policies. 

The text of this proposal appears in APPENDIX B. 

The proposal. Focusing exclusively on inter-agency con­
flicts, AB 3 allows its new dispute resolution procedure to 
be triggered by a city council, county board of supervisors, 
special district board, one of the new subregional authori­
ties, one of the new Regional Development and Infrastructure 
Agencies, a regional agency, or the new State Growth Manage­
ment Commission. 

After notifying the disputing parties, a "relevant agency" 
would call the affected agencies together to clarify the ex­
act nature of the dispute. When local agencies conflict, the 
relevant agency would be the subregional authority; the Re­
gional Development and Infrastructure Agency would be the 
relevant agency for conflicts between other regional govern­
ments or between local and regional agencies. The State 
Growth Management Commission would handle conflicts among and 
between the Regional Development and Infrastructure Agencies 
and other regional agencies. 

The Governor's Office of Planning and Research would "facili­
tate" the selection of a neutral third party to recommend me­
diation or binding arbitration to resolve the dispute. The 
appropriate relevant agency would then stage the conflict 
resolution process, involving the disputing parties and the 
neutral third party. 

AB 3 gave the parties 60 days to resolve their dispute. The 
agreement would be final with any follow-up actions the res­
ponsibility of the relevant agency. 

If the parties did not reach an agreement within 60 days, the 
neutral third party must determine an appropriate resolution 
of the conflict, following the statewide growth management 
policies set by the bill. A disappointed public agency could 
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appeal the third party's decision to the State Growth Manage­
ment Commission which must respond within 30 days. The State 
Commission's decision final. 

THE WILSON ADMINISTRATION'S VIEWS 

Last February the Wi Administration released its own 
recommendations on resolving growth management disputes. 
Called Conflict Resolution Mechanisms in Growth Management, 
the December 1991 report conceded that "with the best of in­
tentions, honest disputes will arise in the course of people 
working together." 

The report's principal authors were Carol Whiteside, Assis­
tant Secretary for Intergovernmental Relations at the Re­
sources Agency and Terry Rivasplata, the principal planner 
for the Governor's Office of Planning and Research (OPR). 
Governor Wilson's Interagency Council on Growth Management 
and OPR jointly released the study. 

After reviewing other states' conflict resolution models 
(Florida, Georgia, Oregon, Vermont, New Jersey, and Wash­
ington), the report also looked at what Contra Costa and San 
Diego Counties have tried. The study also went on to des­
cribe the work of the Growth Management Consensus Project. 

The proposal. The Administration's study proposed seven 
steps: 

1. Enact clear state goals, objectives, and standards 
to guide regional and local planning and decisions. 

2. Require regional agencies to consult other regional 
agencies and local governments before adopting plans. 

3. Designate the Governor's Office of Planning and Re­
search to consider state/regional, regional/regional, and 
regional/local planning conflicts. OPR would have 120 days 
to produce a binding determination. 

4. Reduce conflicts between neighboring local govern­
ments by using a "cross acceptance" process similar to the 
one in New Jersey. 

5. Set fixed deadlines for these negotiations. 

6. Develop state incentives and disincentives to en­
courage other governments to comply with state policies. 

7. Create a new procedure for adjudicating land use 
decisions without court action; possibilities include arbi­
tration or streamlined administrative procedures. 
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APPENDIX A 
EXCERPT FROM SENATE BILL 434 (BERGESON) 

AS AMENDED JULY 3, 1992 
PROVISIONS CREATING A STATE LAND USE COURT 

CHAPTER 5.5. THE STATE LAND USE COURT 

Article 1. Declarations of Policy and Intent 

70300. The Legislature finds and declares that 
conflicts over land use policies and the decisions which 
implement them harm the competitiveness of California's 
economy and impair the economic effectiveness of the state's 
residents, landowners, interest groups, and public agencies. 
Prolonged disputes fail to protect natural resources, promote 
environmental quality, or encourage housing affordability. 

70301. The Legislature further finds and declares that 
a lawsuit challenging a decision of a city or county has a 
chilling effect on the confidence with which property owners 
and public agencies can proceed with development projects. 
Lawsuits that attempt to attack, review, set aside, void, or 
annul a decision of a city or county can prevent the 
completion of needed development projects even though the 
projects have received required governmental approvals. 

70302. Although initiating suits in the superior courts 
is the traditional method of resolving land use conflicts, it 
is the intent of the Legislature in enacting this chapter to 
create a separate new state land use court to resolve land 
use planning and development disputes. 

Article 2. Creation and Membership 

70310. (a) The Stand Land Use Court is a court of record 
which consists of a presiding judge and four judges. The 
Governor shall designate the presiding judge. 

(b) Except as provided in subdivision (c), judges of the 
court shall be elected at large at general elections at the 
same time and places as the Governor. Terms of the judges of 
the court are six years, beginning the Monday after January 1 
following their election. A vacancy shall be filled by 
election to a full term at the next general election after 
the January 1 lowing the vacancy, but the Governor shall 
appoint a person to fill the vacancy temporarily until the 
elected judge's term begins. 

(c) The Governor shall appoint the first five judges of 
the court. The presiding judge shall serve an initial term 
of six years. Two of the judges shall serve an initial term 
of four years and the other two judges shall serve an initial 
term of two years. The terms of these judges shall be 
determined by lot. 
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(d) No person shall be appointed or elected to the court 
unless the Commiss Judicial Appointments confirms that 
the person has a interest and proven ability in 
land use planning , including, but not limited 
to, training and natural resource protection 
and conservation, competitiveness and vitality, 
development patterns, supply and affordability, 
mobility, and public infrastructure. 

70312. 
compensation 

the court shall receive the same 
as judges of the superior court. 

70313. Each judge court shall have one vote. An 
affirmative vote by a majority of the membership of the court 
or an affirmative vote by a majority of the membership of a 
panel of the court shall be required to make decisions. 

Article 3. General Provisions 

70320. As used in this chapter: 

(a) "Affected agency" means any public agency with 
jurisdiction over, whose territory includes, or is directly 
or indirectly affected by a land use decision. 

(b) "Court" means the State Land Use Court. 

(c) "Development project" means a development project 
defined pursuant to Section 65928. 

(d) "Interested person" means any person, firm, 
association, organization, partnership, business, trust, 
corporation, or company with a direct or indirect concern for 
the outcome of a land use decision. 

(e) "Local agency" means any public agency other than a 
state agency, including, but not limited to, a county, city 
and county, city, school district, community college 
district, special district, authority, redevelopment agency, 
local agency formation commission, joint powers authority, or 
any other political subdivision of the state. 

(f) "Public agency" means any state agency or local 
agency. 

(g) "State agency" means any agency, board, or 
commission of state government. 

70321. Subject to the rules of the Judicial Council, 
the presiding judge shall distribute the business of the 
court among the judges, appoint panels, and prescribe the 
order of business. 

70322. The court shall appoint a clerk who shall serve 
at its pleasure. With the approval of a majority of the 
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judges of the court, the clerk shall appoint deputy clerks, 
librarians, secretaries, and other employees. The court 
shall determine the duties and, subject to subdivision (b) of 
Section 19825, fix and pay the compensation of these 
officers. 

70323. The court may employ expert witnesses, referees, 
monitors, masters, or other third-party assistants that the 
presiding judge determines to be necessary for the efficient 
and successful operation of the court. 

70324. The clerk shall maintain the records of the 
court. Pursuant to the provisions for the destruction of 
records for the superior courts in Article 1 (commencing with 
section 69502) of Chapter 5, the clerk may destroy any 
records of the court. 

Article 4. Jurisdiction, Proceedings, and Remedies 

70330. (a) Within 60 days of a public agency's final 
decision, any interested person and any affected agency may 
bring an action in the court to review any of the following: 

(1) The approval or denial by a local agency of any 
development project. 

(2) Any act or decision of a public agency made pursuant 
to the California Environmental Quality Act, Division 13 
(commencing with Section 21000) of the Public Resources Code. 

(3) The failure of a public agency to meet the time 
limits specified in Chapter 4.5 (commencing with Section 
65920) of Division 1 of Title 7, or the Subdivision Map Act, 
Division 2 (commencing with Section 66410) of Title 7. 

(4) Fees determined pursuant to Chapter 5 (commencing 
with Section 66000) of Division 1 of Title 7. 

(5) The adequacy of a comprehensive plan or specific 
plan adopted pursuant to Chapter 3 (commencing with Section 
65300) of Division 1 of Title 7. 

(6) The consistency of a comprehensive plan with the 
California Growth Management Strategy, as determined by the 
Director of the Office of Planning and Research pursuant to 
Section 65404. 

(7) The validity of any change or organization or 
reorganization or any other decision made pursuant to the 
Cortese-Knox Local Government Reorganization Act, Division 3 
(commencing with Section 56000). 

(8) The adoption or amendment of a redevelopment plan 
pursuant to the Community Redevelopment Law, Part 1 
(commencing with Section 33000) of Division 24 of the Health 
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and Safety Code. 

(b) Upon the 
in this , all 
further action or 

and 

70331. (a) 
the court shall not 
take jurisdiction over 

of the limit provided for 
agencies are barred from any 

shall be in the form 
by the court. 

the filing of an action, 
whether the court will 

(b) If the court accept jurisdiction over the 
action, the plaintiff may appeal court's decision to the 
Court of Appeal in whose district the project is located. 

(c) If the court 
the presiding judge 11 ass 
panel of the judges, or 

sdiction over the action, 
action to a judge, a 

full court. 

(d) Within 30 receiving an assignment pursuant 
to subdivision (c), the judge, the panel, or the full court, 
as the case may be, shall hold a public hearing on the 
action. The hearing be continued, from time to time, not 
to exceed 14 days. Within 30 days after the close of the 
hearing, the judge, the panel, or the full court, as the case 
may be, shall issue a written decision and order, pursuant to 
Section 70332. 

70332. Acting the name of the court, a judge, a 
panel, or the full court, as the case may be, may do any or 
all of of the following: 

(a) Compel a public agency to issue a permit or other 
entitlement for use for a development project. 

(b) Sustain the decision of a public agency denying the 
issuance of a permit or other entitlement for use for a 
development project. 

(c) Determine that a local agency failed to meet the 
time limits specified in Chapter 4.5 (commencing with Section 
65920) of Division 1 of Title 7 or the Subdivision Map Act, 
Division 2 (commencing with Section 66410) of Title 7, and 
require one or more interested persons or public agencies to 
pay damages and reasonable legal fees. 

(d) Determine that a comprehensive plan or a specific 
plan is consistent with the California Growth Management 
Strategy approved pursuant to Article 5 (commencing with 
Section 65041) of Chapter 1.5 of Division 1 of Title 7. 

(e) Determine that a comprehensive plan or a specific 
plan is not consistent with the California Growth Management 
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Strategy approved pursuant to Article 5 (commencing with 
Section 65041) of Chapter 1.5 of Division 1 of Title 7, and 
require that the city or county revise the plan. 

(f) Determine that a fee was not properly imposed 
pursuant to Chapter 5 (commencing with Section 66000) of 
Division 1 of Title 7, and order its reduction or 
elimination. 

70333. (a) For a development project in a city or 
county where the comprehensive plan has not been determined 
to be consistent, or has been determined to be not 
consistent, with the California Growth Management Strategy 
approved pursuant to Article 5 (commencing with Section 
65041) of Chapter 1.5 of Division 1 of Title 7, the decision 
of the court shall be final. 

(b) For a development project in a city or county where 
the comprehensive plan has been determined to consistent 
with the California Growth Management Strategy approved 
pursuant to Article 5 (commencing with Section 65041) of 
Chapter 1.5 of Division 1 of Title 7, the decision of the 
court may be appealed to the Court of Appeal in whose 
district the city or county is located. 

Article 5. State Land Use Court Fund and Fees 

70340. Except as provided in subdivision (c) of Section 
70341, all fees collected pursuant to this article shall be 
deposited in the State Treasury in the State Land Use Court 
Fund, which fund is hereby created, to be used exclusively 
for the purposes of this chapter. All moneys in that fund 
are continuously appropriated to the court for the purposes 
of this chapter. 

70341. (a) All counties and cities shall collect a fee 
from each applicant for a building permit. Each fee shall be 
equal to a specific amount of the proposed building 
construction for which the building permit is issued as 
determined by the local building officials. The fee amount 
shall be assessed in the following way: 

(1) Group R occupancies, as defined the 1985 Uniform 
Building Code and adopted in Part 2 (commencing with Section 
2-101) of Title 24 of the California Administrative Code, one 
to three stories in height, except hotels and motels, shall 
be assessed at the rate of five dollars ($5) per one hundred 
thousand dollars ($100,000), with appropriate fractions 
thereof. 

(2) All other buildings shall be assessed at the rate of 
ten dollars and fifty cents ($10.50) per one hundred thousand 
dollars ($100,000), with appropriate fractions thereof. 
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(3) The fee shall be the amount assessed under paragraph 
(1) or (2), depending on building type, or twenty-five cents 
($0.25), whichever is the higher. 

(b) As used in this article, "building" means any 
structure built for the support, shelter, or enclosure of 
persons, animals, chattels, or property of any kind. 

(c) Prior to depositing the revenues from the fees 
required by this section in the State Land Use Court Fund, a 
city or county may retain an amount equal to the actual 
administrative costs of collecting and transmitting those 
fees, not to exceed 5 percent of the total amount it 
collects. 

Article 6. Operative Date 

70350. This chapter shall not become operative unless 
and until Senate Constitutional Amendment is adopted by 
the voters at a statewide election and takes effect. 
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APPENDIX B 
EXCERPT FROM ASSEMBLY BILL 3 (BROWN) 

AS AMENDED SEPTEMBER 13, 1991 
PROVISIONS CREATING A CONFLICT RESOLUTION PROCEDURE 

CHAPTER 12. CONFLICT RESOLUTION 

62610. It is the intent of the Legislature that 
decisions made by public agencies pursuant to this title be 
made in as consensual a manner as possible. However, the 
Legislature recognizes that conflicts will occur over 
decisions that are made. In these conflicts, it is the 
intent of the Legislature that parties in dispute use 
conflict resolution procedures defined in this chapter 
that do the following: 

(a) Place disputing parties on an equal footing. 

(b) Result in prompt resolution of the dispute. 

(c) Are binding. 

(d) Are consistent with the growth management policies 
provided in Chapter 1 (commencing with Section 62000). 

62611. The conflict resolution procedure shall be 
initiated by any of the following: 

(a) The governing body of a local agency. 

(b) A subregional authority. 

(c) The governing body of a Regional Development and 
Infrastructure Agency or other regional body. 

(d) The State Growth Management Commission. 

62611.1. Notice of the initiation of the conflict 
resolution procedure shall be sent to the relevant agency no 
more than 10 days after a decision has been made which is 
under dispute. Neither disputed decisions nor actions that 
would make the disputed decision moot shall be implemented or 
taken until the conflict has been resolved pursuant to this 
chapter. For purposes of this chapter, "relevant agency" is 
defined as any of the following: 

(a) The subregional authority in conflicts between two 
or more local agencies within the subregion. 

(b) The regional development and infrastructure agency 
in conflicts among other regional agencies; other regional 
agencies and subregional authorities or local agencies; 
subregional authorities; and subregional authorities and 
local agencies. 
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(c) The State Growth Management Commission in conflicts 
among regional development and infrastructure agencies; 
regional development and infrastructure agencies and other 
regional agencies or subregional authorities; and the state 
Growth Management Commission and regional development and 
infrastructure agencies or other regional agencies. 

62612. As soon as possible, but no more than 15 days 
from the date the relevant agency receives a notice to 
initiate the conflict resolution procedure, the relevant 
agency shall meet with the agencies in conflict for the 
purpose of interviewing them regarding the nature and scope 
of the conflict and to request all necessary information. 
All such information requested by the relevant agency shall 
be provided to them within 10 days following such a request. 

62613. The Office of Planning and Research shall 
facilitate the selection of a neutral third-party to 
recommend an appropriate binding facilitation and negotiation 
model to be used in resolving the dispute that may include, 
but not be limited to, either of the following: 

(a) Mediation. 

(b) Arbitration. 

62614. The relevant agency, serving as a resource to 
the agencies in conflict, and the neutral third-party shall 
convene the conflict resolution conference using the model 
agreed to by the agencies in conflict. The conference should 
generally consist of the following elements: 

(a) Introduction of the agencies in conflict. 

(b) Opening statement by the agencies in conflict. 

(c) Exchange for the purposes of developing an 
understanding of each agency's issues and interests. 

(d) Development of options. 

(e) Draft and execute agreement. 

62615. The agreement shall be implemented by the 
agencies. Followup of the agreement shall be the 
responsibility of the relevant agency to ensure 
implementation. 

62616. The conflict resolution procedure described in 
Sections 62611 to 62615, inclusive, shall be accomplished as 
soon as possible, but no more than 60 days, after the 
relevant agency has received a notice to initiate the 
conflict resolution procedure. 
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62617. The relevant agency shall be responsible for the 
following: 

(a) Recording the proceedings of the conflict resolution 
conference. 

(b) Maintaining such records as necessary pursuant to 
this chapter or to minimize similar conflicts. 

62618. If no agreements is reached pursuant to the 
conflict resolution procedure defined in this chapter, the 
neutral third-party shall determine the most appropriate 
resolution of the conflict consistent with the growth 
management policies provided in Chapter 1 (commencing with 
Section 62000). The determinations shall be made no more 
than 10 days after the end of the conflict resolution 
conference. If, within 10 days of a determination, no 
appeals are made to challenge such a determination, the 
determination shall be implemented as provided in Section 
62615. 

62619. Appeals of determinations made pursuant to 
Section 62618 shall be made to the relevant agency except for 
instances in which the State Growth Management Commission is 
a party to the conflict. Decisions on appeals shall be made 
within 30 days of receipt of the appeal. The decisions shall 
either uphold a determination made pursuant to Section 62618 
or provide an alternative resolution to the conflict which 
shall be made on the basis of the record of the conflict 
resolution conference and consistent with the growth 
management policies provided in Chapter 1 (commencing with 
Section 62000). Decisions on appeal shall be final and shall 
be implemented as provided in Section 62615. 
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Outline of Testimony Before 

Legislative Joint Interim Hearing 
Senate Select Committee on Planning for California's Growth 

Senate Committee on Local Government 
November 6, 1992 

Resolving Land Use Disputes: Mediation, Arbitration, and Utigation 

California Center for Public Dispute Resolution 
Susan Sherry, Executive Director 

I. Purpose of Testimony 

o Introduce Dispute Resolution Concepts and Systems 
o Suggest a Discussion Framework 
o Highlight Collaborative Methods 

II. Suggested Discussion Framework: Five Elements 

A. Develop Integrated System, rather than one method of resolving 
disputes. 

B. Dispute Resolution Continuum (See Attachment 1.) 

o Conflict Prevention; Negotiation; Facilitation; Mediation; 
Arbitration (non-binding; binding); Administrative Decision; 
Judicial Decision; Legislative Decision 

o Moving Along the Continuum 
Collaborative vs Adversarial Processes (win/win vs 
win/lose) 
Lower costs to higher costs 
Decision-making by involved parties vs third party 
decision-making 
Use of other alternative dispute resolution methods in 
context of court action ( mediated court settlement, mini­
trial, early neutral evaluation, court-ordered arbitration) 



o Goal of System: A certain percentage of disputes will be resolved at each 
prior point on the continuum. 

o KeyTerms 

Collaborative Dispute Resolution: Parties affected by a dispute come together 
to examine their interests, create options that will be mutually acceptable, and 
work out a solution. Collaborative dispute resolution is voluntary, informal, 
typically consensual, and acts as a supplement (not replacement) to existing 
procedures. The primary collaborative processes are negotiation. facilitation, 
and mediation. 

Negotiation: Parties to a dispute voluntarily meet to discuss areas of contention. 
Disputant work to resolve issues by themselves, without the assistance of a 
third party neutral. 

Mediation: Voluntary negotiation with the help of a neutral third party. The 
mediator helps disputants cooperatively generate solutions to meet their 
respective concerns. A mediator does not take sides, make decisions, or 
impose settlement terms. Agreements typically reached by consensus. 

Arbitration: A process that involves the submission of a dispute to a neutral third 
party who renders a decision after hearing arguments and reviewing evidence. 
It is most widely used for commercial and labor management disagreements 
and for civil court cases. Usually, the parties jointly select the arbitrator. 
Arbitrations can be non-binding or binding. Arbitration is generaUy conducted 
pursuant to a pre-existing contract. Arbitration may not be useful for land use 
disputes. 

C. Major Categories of Land Use Disputes * 

o Challenges to project approvals/ denials 
o Challenges to the sufficiency of the environmental review process 

o Challenges to plan consistency and compliance 

o Other 
Permit Streamlining Act Deadlines 
Developer Fees 

m• Annexations 
Redevelopment Plans 
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D. Criteria for Designing System * 

o Prompt resolution of dispute 
o Limiting costs for all disputants and government costs for maintaining system 
o Avoid court involvement, particularly litigation 
o Assure due process 
o Maximum use of beginning and mid points of continuum 
o Producing durable resolutions (resolutions that stick) 
o Resolutions that conform to state goals and policies 

E. Clarity on Basic Assumptions for Discussion Purposes * 

Either: 
o Dispute resolution within current land use planning framework 

OR 

o Dispute resolution within context of future land use planning and growth 
management reform. 

Ill. Collaborative Processes 

A On a systems level, these processes supplement conventional administrative, 
judicial and legislative decision-making -- not replace them. Agreements most often 
take the form of a recommendation to a decision-making body. 

B. Drawbacks of Traditional Approaches 

o Do not provide for direct participation by the affected parties in face-to­
face negotiations. A third party decision-maker respond to evidence 
presented. Conventional approaches result in a win - lose decisions. 

o Polarizes position as disputants typically entrench deeper into initial 
positions. 

o Often is not designed to address the main interests of the parties or 
assess what trade-offs disputants would be willing to make. The conflict 
under dispute is often a surrogate for the real issue. 

o Strain parties relations, making future disputes more likely. 

3 



C. Examples of Dispute Resolution Systems 

o Multiple for Initiating Collaborative Resolutions (See Attachment 2.) 

o California Special Education Dispute Resolution: Since 1989, the mediation 
and hearing functions mandated by federal and state law for resolving special 
education disputes in California between parents and school districts have 
been consolidated at McGeorge School of Law under contract with the 
California Department of Education. For the period of July 1, 1990 through July 
30, 1992, 993 cases required intervention to achieve resolution. Of these. 851 
were fully resolved by mediation. The other 142 cases were resolved by due 
process hearings. Thus mediation resolved 86% of these disputes. Only 14% 
required due process hearings. The cost of a successful mediation was 13% 
the cost of an administrative hearing. 

o San Diego Environmental Mediation Program: The Program resides within 
the City Attorney's Office, with program staff employed by the University of San 
Diego Law School. Many of the mediations address municipal code violations. 
The Program is successfully resolving over 100 cases per year, and has helped 
reduce the City Attorney's office case load by 25%. As of March, 1992, the 
Program had achieved written agreements in over 95% of the mediations held. 
Compliance can usually be achieved in half the time required for litigation. 

o City of Berkeley Zoning Adjustment Board: A mediator from the Berkeley 
Dispute Resolution Services attends the public hearings before the Zoning 
Adjustment Board and evaluates whether a particular contested application 
might be amenable to mediation. If parties agree to mediate, a time is set and 
the decision on the application is postponed pending the results of the 
mediation. The program has been in place for eight years with a high success 
rate. 

o Other States: There are dozens of success stories regarding successful land 
use mediations. Seven states have "state offices of mediation" that assist state 
and local government implement alternative dispute resolution systems (Florida, 
Hawaii, Massachusetts, Minnesota, New Jersey, and Oregon.) 

D. Mediation Not a Panacea/ Cautions "' 
o A number of disputes are not appropriate for mediation. Need routine dispute 
screening. (See Attachment 3.) 
o Concern that mediation could be used to delay projects or decisions. 
Establish deadlines to prevent abuses. (Deadlines could be waived if involved 
parties consented.) 
o Perception or reality of mediation as a "back-room" deal. 
o Sometimes difficult to identify and include all potential parties who might be 
affected by a mediated decision. Persons not included process not bound by 
agreement settlement 
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E. Mediation: Other Comments * 

o Widespread support for selected use of mediation as method to resolve land 
use disputes. Pilot programs suggested. 
o Need to evaluate need for "infrastructure" to support use of mediation in land 
use disputes (training; resource and information to local decision-makers.) 
o Although mediation is voluntary, could require parties to convene to 
explore possibility of mediation. 

* Reflect conversations with small sample of knowledgeable persons concerned with 
resolving land use disputes (environmentalists; developers, public agencies, housing 
advocates, academics). 
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Taken from: Dispute Resolution: A Handbook tor Land Use Planners and Resource 
Managers. Oregon Department of Land Conservation and Development, 1990. 
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Figure 7. Options for Initiating Collaborative Dispute Resolution 
During the Land Use Decision-Making Process 

(options shown in UPPER CASE) 
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TECHNIQIJES FOR EVALUATING A DISPUTE: 
wnL A COLLABORATIVE. PROCESS WORK? . '. ··: ·. •'• 

~ight questions am belJ~~hether·adUpu~ is conducive to resolution using 
collaborative appmacbes;:

1
;:}t· ·. · · .. . 

;:;<· ;.·.-:· :·. 

1. ean tb.~ ~iD,cfisp.ne bc·easny defirieo:z: . 
2. Is the ~ute~.~:~ertlum defj~ingconstitutiooal rights or societfs 

values. .. ···:. . •: ....... ·.·· . . .. :··.····· ... . 
3. Are thercenouJh..dbtme·~topmvideoppontmiticsfornegotiatcd trade-

offs? :.::::·:::t>J::f:::::::.:. ·· ,•.::::·:. · ···. · · · .. ·< ·· .·. 
4. Are the anies.n:adil''.;:ideQtifiable? · .·· .. :.· . · p y. ......... . 
5. Does each panybavo•alqitimatc.~? .·.... .... ·· · 
6. Is th~ .a relad!cfbala~of.-po\Ver bctweeiJ;. the parties (i.e... no party is in a. 

poSltioD.to~tliC.mUh)t. ... . 
7. Is there: a.likdihood:ofcontinufug. Ielations .between the panics? 
8. Is there a:·~iiime:dc:adline? · ·· 

If the ~tri~~:~se:~nsisyes, dtereisa.goodchancethatthe dispute 
can bcn:sol!~f:!!~~~·;:~ICO~~ute resolution~· 

. ' .·.· .. : .:_;;. --· : -:.::::::-::':~::::::::::::=:~::f.:: ... .:;~:::::<:::::::>::>-. ··-.. = .... ::::;.;.; :,_. . . . . . . . ·- . . 

« ·:·- ·.::;:;.:<:: :.·. 

Taken from: Dispute Resolution: A Handbook for Land Use Planners and Resource 
Managers. Department Land Conservation and Development, 1990. 
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EXAMPLES OF CALIFORNIA LOCAL GOVERNMENT'S USE OF MEDIATION 

San Diego Environmental Mediation Program 

The San Diego Environmental Mediation Program provides mediation 
and group facilitation services for the City of San Diego. The 
Mediation Program originated in November of 1988 as the dispute 
resolution portion of an "Environmental Court" pilot project funded 
by the City of San Diego and the University of San Diego School of 
Law. 

The Mediation Program currently resides within the City Attorney's 
Office, although the Program staff themselves are University of San 
Diego Law School employees. Mediators are selected from a list of 
community volunteer mediators compiled by the Program. Many of 
the mediations conducted by the Program address municipal code 
violations, including noise, fire, zoning, building and environ­
mental disputes. In these mediations, participants are repre­
sentatives from a variety of city departments and private or 
commercial property owners. Other mediations involve partici­
pants from community groups concerned with proposed land use 
recommendations or policies. 

The Program successfully resolves over one hundred cases per year, 
and has helped reduce the City Attorney's office caseload by 25%. 
As of March 1992, the Program had achieved written agreements in 
over 95% of the mediations held. Using the mediation process, 
compliance can usually be achieved in half the time required for 
litigation, and both the City Attorney's office and other city 
departments realize significant savings in personnel time by 
mediating code violations rather than prosecuting these violations 
in court. 
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Berkeley Dispute Resolution Services 

The Berkeley Dispute Resolution Services (DRS) contracts with the 
City of Berkeley to mediate disputes when applications to the 
Berkeley Zoning Adjustment Board are contested. A mediator from 
the Berkeley DRS attends the public hearings before the Zoning 
Adjustment Board and evaluates whether a particular contested 
application might be amenable to mediation based on the public 
comments. For those applications identified as candidates for 
mediation, the Zoning Board will take a recess from the hearing to 
allow the parties to meet and discuss the potential for mediation. 
If parties agree to mediate, a time is set for mediation and the 
decision on the application will be postponed pending the results 
of the mediation. If the parties reach a mediated agreement, this 
agreement is forwarded to the Zoning Adjustment Board. Although 
the Board retains the authority to either accept or reject the 
agreement, generally the agreements are viewed favorably by the 
Board in making their decision. 

Most mediations take one session, with sessions lasting around two 
and one-half hours. More complex mediations may require multiple 
sessions. Generally, anyone commenting on the project in dispute 
may be included in the mediation. The program has been in place 
for eight years, and very few cases which are mediated before 
Zoning Adjustment Board decision are appealed to the Council. 
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CALIFORNIA ~ 
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ESOLUTION 
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A joint pro gram of 
California State University, Sacramento and 
McGeorge School of Law, University oft he Pacific 

PRINCIPALS 

SUSAN SHERRY 
Center's Executive Director 
California State University, Sacramento 

Susan Sherry served as mediator for the legislatively-initiated Growth Management Consensus Project, 
the broadest California assemblage ever convened on the subject. She currently serves as mediator for 25 
diverse organizations collaborating on state legislation regarding environmental & economic recovery. 
She has policy expertise in land use, environmental, health, social welfare, and local government issues. 

EDWIN VILLMOARE 
Center's Director of Programs/General Counsel 
McGeorge School of Law 

Edwin Villmoare, an expert in administration adjudication, trains and supervises nine mediators who 
resolve over 500 disputes annually under contract with the California Department of Education. He has 
mediated disputes in education, public housing siting, job discrimination, and community resource 
allocation. He also has taught mediation to such groups as architects, engineers, and contractors. 

KATHLEEN CHOVAN 
Center Mediator/Attorney 
McGeorge School of Law 

Kathleen Chovan is a specialist in environmental law, with an emphasis on hazardous waste 
management under federal and California law and enforcement of the federal Superfund program. She 
has assisted both private and public clients comply with a variety of environmental laws. She is trained 
in mediation, negotiation, community relations, and facilitation. 

SENIOR ASSOCIATES 

SUSAN CARPENTER 
Mediator/iluthor 
Riverside, California 

Susan Carpenter, a nationally renown mediator and trainer, has 20 years of experience resolving complex 
public disputes at the local, state, and national levels. She has mediated disputes on such issues as waste 
disposal, airport expansion, national park expansion, oil & gas exploration, wilderness designation, and 
water allocation. She was a Visiting Fellow at the Program on Negotiation at the Harvard Law School. 



SENIOR ASSOCIATES (continued) 

DONALD CARPER 
Mediator/Professor 
School of Business Administration 
California State University, Sacramento 

Donald Carper, an attorney and expert in conflict management and negotiation, has mediated and 
arbitrated real estate, contract, insurance claim, and government agency disputes. For the past six years, 
he has trained mediators and arbitrators for the American Arbitration Association. He conducts 
workshops for the California Department of Transportation in resource management and negotiation. 

KATHLEEN KELLY 
Mediator/Professor 
McGeorge School of Law 

Kathleen Kelly has mediated hundreds of disputes on such matters as dass action discrimination 
lawsuits, the legality of polygraph examinations, housing issues and bilingual education. She has 
conducted intensive mediation training for California Deputy Labor Commissioners on wage and hour 
claims. She is a founding Board member of the Sacramento Mediation Center. 

BETSY WATSON 
Mediator/Professor 
Center for Resolution of Environmental Disputes, Humboldt State University 

Betsy Watson is Acting Director of the Center for Resolution of Environmental Disputes, created by the 
California Legislature in 1991. She is trained in mediation, negotiation, and facilitation of public 
discussions. She is currently mediating timber harvest plan and water rights disputes in California's 
North Coast area. 



ADDRESSING LAND USE CONFLICTS IN THE FRAMEWORK OF GROWTH 
MANAGEMENT 

TESTIMONY TO THE SENATE COMMITTEE ON LOCAL GOVERNMENT 

Hearing on Resolving Land Use Disputes: Mediation, Arbitration, Litigation 
November 6, 1992 

Judith Innes, Professor 
Department of City and Regional Planning 

University of California, Berkeley 

Conflicts over the use of land are many and they are increasing. Some are inevitable, 
but many needlessly waste limited resources in both the public and private sectors. Moreover 
litigation may resolve issues between two parties, but produce solutions that are less than 
optimal for the larger community. 

I have been asked to talk to you today about growth management systems that have 
been adopted in other states, emphasizing how these systems manage land use conflict. The 
important point is that these states are finding ways to prevent much of the conflict by 
creating forums and arenas where common land use goals and strategies can be agreed to by 
key players at an early planning stage, rather than waiting for differences to be resolved in 
court. Eight states1 have already adopted systems for coordinating the actions of the many 
players who influence the patterns of growth and uses of land and for achieving important 
state objective such as economic development and environmental protection. These systems 
are designed in a variety of ways, but each represents the recognition that not only local 
governments, but also state and regional agencies, and various interests, including both 
business and enivironmental groups, have an interest in land use decisions. They recognize 
that the players all need each others' agreement to achieve their own objectives. Litigation is 
all too often the only answer for those who oppose land use decisions and project proposals. 

State growth management programs therefore set up various arrangements for 
coordination and resolution of differences. (See the attached papers, "Implementing State 
Growth Management Systems" and "Group Processes and the Social Construction of Growth 
Management" and the three typologies on Coordination Through Consensus Building for an 
overview of the features of these systems.) Florida for example has established a top-down 

1 The states are Oregon, Florida, Vermont, Washington, Georgia, Maine, Rhode Island, 
and New Jersey. Several additional states are actively discussing comparable legislation. 
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system where the state Department of Community Affairs administers a system of detailed 
regulations to assure that city and county plans are in compliance with state goals and 
policies. DCA stringent sanctions it can apply, such as witholding basic state to 
noncompliant cities. To help make this process work DCA set up negotiating .,..,.,.,,.v,,.,. 
between agency staff and local officials and managed to resolve most of the and 
produce "compliance agreements" between state and localities. In the few cases where the 
differences could not be resolved, the locality or some other intervenor took the issue to 
Administrative Hearings. But these proceedings were costly and time consuming. The 
process left out the key interest groups, who turned then to the courts, or to the legislature to 
amend the laws. The whole process has made local governments angry because they feel they 
have little choice. Moreover because they made agreements under duress it is unclear they 
will implement them. A newly appointed Secretary of DCA has now turned to the Growth 
Management Conflict Resolution Consortium, established some years earlier by Florida law, 
to assist in developing more inclusive and less adversarial processes of mediation among the 
state, localities and other interests. 

A second very different example is the case of Vermont, which set up a permissive or 
laissez faire model of growth management designed to be enforced through quasi-judicial 
decision making. In Vermont local governments are permitted, but not required, to make 
land use plans and they are given incentives to make their plans consistent with state goals 
and regional plans. They may submit these plans for approval to regional planning 
commissions and, if plans are approved as consistent, the locality can challenge state agency 
plans which are not consistent with their own. They can play a bigger role in the decision 
making of district environmental boards which implement a state development permitting 
system. Liberal rules of standing allow citizens and interest groups to challenge the .... ...,,,,,., ..... 
of regional commissions, and these challenges go to a newly created Council of Regional 
Commissions at the state level. This council first sends the parties to a mediating committee 
they establish, and if no agreement is reached, the Council will hear the case in a full fledged 
hearing. The Council's decisions can be appealed to the State Supreme Court 

At the present time few disputes of any significance have been addressed this way, as 
local plans are still in process and many communities have not submitted them for regional 
approval. It seems likely that conflicts will erupt at the stage of implementing these plans 
because there has not always been an arena for many potential conflicts to be resolved 
between or between and the interests. by the 

provided mediation and consensus to regional 
a number of successfully at the 

P!IT!iPT<TPrl in litigation, 

third model is represented by New Jersey's cross-acceptance 
collab~or<ttl approach. A State Planning Commission, up of 

including cabinet secretaries with representatives of 
government and business interests, is empowered to a state 

redevelopment plan designating areas for preservation and development and 
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setting state policies for these areas. They are to seek "cross-acceptance" of the plan with 
localities, with the counties acting as mediating agencies. No requirements are included for 
local participation or changes in local plans. Nonetheless this process has brought all the 
localities in the state to the negotiating table. It has resulted after 5 years in unanimous 
adoption of the state plan by the commission and support for the plan by virtually all the 
major interests, except real estate and some builders. 

This process, which was built on hundreds of small group processes of discussion 
involving at least 50,000 citizens intensively over time, resolved hundreds of major disputes 
over the policies for inner cities, agricultural lands and the development of suburban areas. 
The process was assisted by the state Center for Public Dispute Resolution and by the 
services of professional mediators, who trained the participants in constructive methods of 
communicating, interacting and identifying common ground. The incentive for local 
participation was, most of all, the opportunity to be at the table with the state agency 
officials of agencies such as the Departments of Transportation and Environmental Protection 
and to be heard often for the first time before major decisions were made. The incentive for 
localities to adapt their plans to the state plan is that their own plans may not be 
implementable if state agencies policies on provision of infrastructure or resource protection 
differ from their own. At the current time the state agencies are examining their own 
regulations and policies for revision in the light of the new state plan, which the cabinet 
secretaries have themselves agreed to. 

The result of this long term effort at statewide consensus building has been a new 
vision for the state that is widely shared among previously conflictual participants in the land 
use game. While undoubtedly conflicts will arise during the implementation of the plan, 
hundreds of conflicts have already been identified and resolved to the satisfaction of key 
players. 

These are but three examples of how new administrative arrangements, systems of 
sanctions and incentives, and formal conflict resolution mechanisms can be established to 
coordinate the actions of players in land use and to develop agreement on policies and 
practices. Georgia's bottom-up system is yet another approach which begins with localities 
developing plans and requires them to mediate conflicts between local plans and ultimately 
will build a state plan based on these local plans. Each of the models involves a combination 
of state, regional and local responsibility and communication, and an effort to create 
statewide objectives and policies that can be followed throughout the state. 

One of the most significant findings of my own research in these other states is that 
whatever the system, group processes have been invented to do a number of the key tasks, 
even where the groups have not been identified in the legislation. Florida for example not 
only set up the compliance negotiations, but also established a Governors Task Force on 
Urban Growth involving representatives of key interests in the state, to help resolve the 
question of what is sprawl and what are suitable policies to prevent it. A Joint legislative 
committee on growth management was established to oversee and review the implementation 
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the legislation over time and recommend changes. In Vermont a Governor's task 
spent many intensive discussions around the state to identify 
motivated their management legislation. An implementation committee of state 
agency heads set policy and guidelines for state agencies to prepare plans on land-use 
issues. These groups were often relatively successful at solving problems that not 
otherwise be addressed. In an number of instances where no group n.-r""'"''"'" 
the program failed in key ways. 

There are many reasons that these consensus-building stakeholder groups are needed 
growth management and land use policy issues. There are many values and interests in 

growth that the stakeholders represent Moreover the task of establishing effective growth 
management policy is very difficult. It requires a great deal of knowledge of specific 
communities and environments and of how policies will play out across a state. It requires 
moreover the assent and cooperation of many important actors. Group processes, especially 
those that aim toward consensus building and seeking common ground rather than adversarial 
procedures, can go a long way toward establishing a framework of all 
will support. 

It is useful to think of two primary functions for these group processes. The first is 
to provide forums where the participants can develop shared meanings and shared of 
the issues. The Governor's Task Forces in both Florida and Vermont served this function. 
The State Planning Commission in New Jersey spent much of its time working through 
policy ideas jointly with the other participants. The second function is to provide arenas 
where the participants can face one another directly and fight out their differences. 
compliance agreement process and its current mediation efforts provide such arenas. 
second stage "negotiation phase" of cross acceptance in New Jersey provided just 
opportunity for local governments to negotiate their differences with the state 

Not all issues will be resolved in such forums and arenas. Courts of some kind are 
also ultimately necessary to resolve those remaining disputes. They are also """"''"'"'~<U 
times to evaluate the legitimacy of unusual agreements that are reached through 
processes. Florida's administrative hearing procedure and Vermont's Council of Regional 

..... ~'A'"'''"' provide examples such courts. But experience shows so far it 
mn.nrt':lnt to create consensus 
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Group 
Processes 
and the Social 
Construction 
of Growth 
Management 
Florida, Vermont, 
and New Jersey 
Judith Eleanor Innes 

Consensual groups are playing a growing role in 
planning. This article looks at the group pro­
cesses that have played key roles in state growth 
management programs in Florida, Vermont, and 
New Jersey. The groups have been involved in 
probl~m framing, policy development, policy 
ove_rstg_ht and review, negotiations among com­
petmg mterests, and developing procedures for 
accomplishing complex new tasks. The group 
proce~ses have .suc~eeded in developing shared 
meanmg, coordmatmg among agencies and levels 
of government, and often in reaching consensus 
among players. But they have been only partially 
successful, at this stage. The next challenge is to 
r~desig~ planning and decision making institu­
tions to mcorporate group processes in a way that 
makes effective use of what they accomplish. 

lnn.es is on th~ faculty of the department of city and 
r.egJ<;>nal plannmg, University of California, Berkeley. 
She IS author of Knowledge and Public Policy (Transaction 
Books, 1990) and editor of The Land Use Policy Debate 
in the U.S. (Plenum, 1981). 

foumal of the American Planning Association, Vol. 58, No. 
4, Autumn 1992. ©American Planning Association, Chi­
cago, IL. 

Consensual group processes are playing a growing role 
in planning practice. Nowhere is this trend more evident 
than in the seven states that since 1985 have instituted 
s:atewide growth management programs. 1 These pro­
grams entail strategies to coordinate and redirect the ac­
tions of the many players whose decisions affect the lo­
cation, patterns, and types of development. The programs 
seek to create statewide patterns of growth that will limit 
infrastructure costs, provide for economic development 
and housing, protect natural resources, and improve the 
quality of community life. The processes and institutional 
arrangements range from centralized bureaucracy to 
laissez faire approaches. Nonetheless, in all the st;tes, 
governors, state agencies, regional commissions, and 
legislatures have created group processes, typically after 
passage of the legislation, to handle many of the key tasks. 
Where no groups are formed to do certain tasks or where 
groups are poorly designed, the implementation of growth 
management has been hindered. 

This article contends that the design and implemen­
tation of growth management demand carefully con­
structed group processes to build socially many of the 
policies. Because growth management is so complex and 
involves so many actors, actions, and places, no one set 
of experts can design a successful program nor can any 
state impose an effective program from the top down. 
Instead, groups. including experts, citizens, and high level 
oflicials, go through a process of mutual learning to create 
a shared conception of the intent of growth management 
and to agree on specific ways to implement it. The groups 
learn by doing and by discussing. They apply policy con­
cepts and principles to actual problems and places. They 
create workable strategies, principles, and procedures. 2 

The paper reports on three states-Florida. Vermont, 
and New Jersey-each of which has passed legislation 
mandating a distinct set of institutions for managing 
growth. The paper looks at how and why group processes 
were invented to implement the legislation, at the tasks 
these groups did, and at the results. It offers explanations 
from the literature for why group processes could be 
expected to be important for growth management. and 
it develops a typology of the tasks for which group pro­
cess seems particularly needed. The growth management 
programs provide a natural experiment and offer an un­
usual opportunity to compare the effectiveness of differ­
ent strategies for the same purposes. (See Table l for an 
outline of the basic growth management program strat­
egies and Table 2 for specific group processes and their 
tasks.} 

Consensual Group Process 

This article contends that for groups to develop work­
able and widely supporte_? policies and programs certain 
conditions must be met> The groups must incorporate 
the key stakeholders-representatives of the interests that 
will be affected by the decisions-and those who can 
make the program successful. The groups must know 
that their tasks are important and that the agreements 
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TABLE I: Growth management strategies of three states 

Program !eature Florida Vermont 

Overall approach Top down bureaucratic Laissez faire, quasi-judicial Collaborative. consensus-building 

State role State goals and plan. 
State agency (DCA) 
writes and enforces 
implementing rules. 

State goals. No implementing agency or 
commission. Council of Regional 
Commissions (CORC) reviews plans 
and has quasi-judicial role. 

State Planning Comm1ssion 
(SPC) prepares draft state plan 
for cross-acceptance. 

Consistency 
requirement 

Local and regional 
plans must be 
consistent with state 
goals and plan. 

local planning is voluntary. No consistency requirement lor 
local planning. Counties act as 
mediators between SPC and 
localities in negotiations over 
state plan. No regional plans. 

Coordination of 
infrastructure 
with develop­
ment 

Sanctions and 
incentives 

Appeals proce­
dures 

Adequate infrastruc­
ture must be avail­
able concurrent with 
development. 

DCA can withhold lo­
cal funding from 
noncompliant locali­
ties 

Administrative Hearing 
Board decides on 
challenges to DCA 
decisions. 

Consistency of local plans with state 
goals decided by regional 
commissions. CORC decides il 
regional plans are consistent with 
state goals. 

St~te agency plans must be consistent 
with state goals and with approved 
local plans. 

localities with approved plans can chal­
lenge state agency plans. 

CORC hears appeals of regional com­
mission decisions, challenges to state 
agency plans. Assists in mediation. 
Supreme Court is final arbiter. 

State plan to be used as guide 
state investment decisions. 

Participation in cross-acceptance 
gives the localities a voice 1n 
the state plan 

rnay 
not be implementahlc 

No appeal process above the 
SPC. Legislature 
decide whether 
the state plan. 

identifies "social learning" as one of the reach will matter. Moreover, the group process must 
be conducted in a way that assures that, to the extent 

all members have an equal voice, even if they 
planning. For example. commissions small 
communities may include citizens and such stakeholders 

not have equal powe1· outside the group. Thus, those 
managing the process must assure that all members have 
access to essential information and that they follow rules 
of discussion that acknowledge all views, preventing a 

voice from dominating. Finally the groups should 
experts to help bridge the gap between technical 

::md everyday knowledge. Typically these groups require 
and professional facilitation, because most 

members are unaccustomed to such rules of interaction 
and m adversarial with 
one 

Consensual group involves 
discussion to assu1·e that 

learn about each other's unarticulated interests and 
Participants seck common ground and 

orate on solutions. These can result in both in-
dividual and group can change attitudes 
and commitments. The groups can be most productive 
when challenge views and reformulate 

ways that allow consensual outcomes or 
creative directions for action. 4 

Planning and Group Process 

The traditional land use planning process has som·~­
timcs involved consensual groups. John Friedmann (l 

as developers and environmentalists, with 
in informal, consensus-seeking discussion. 
ever, legal requirements typically force 
formal, step-wise with announced 
strictly followed agendas, and standardized decisioll cri­
teria (Rudel 1989). Accordingly, recent ad hoc 
task forces and advisory committees. freer 
straints, have been the most to 
atory, consensus-building ways. 

Consensual 
areas of 

sensual groups have to 
icy. Others have documented 
lution (Amy l 987; Rabinovitz l 
setting (Bryson and Einsweiler !oint 
AESOP International Conference of U.S. and 
planning schools in I 991 listed sixteen paper:-, under the 
category, "negotiation, and group process." 
However, no one has yet systematically identified the 
variety of planning for which group procc~s is 
particularly well 
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TABLE 2: Group processes in growth manage­
ment in three states 

State 

Florida 

Vermont 

Group process 

Negotiation between 
DCA staff and local 
officials 

Governor's Task Force 
on Urban Growth 

Joint Legislative 
Committee on 
Growth Management 

Governor's Task Force 
on Vermont's Future 

Working groups of 
agency heads and of 
state agency staff 

Working groups of 
stakeholders, 
potential producers, 
and users 

Legislatively appointed 
task force of 
supporters and 
opponents to review 
Act 200 

New Jersey State Planning 

Tasks 

Reaching a compliance 
agreement on a local 
plan. 

Defining the problem of 
sprawl and proposing 
policies to alleviate it. 

Oversight and review of 
all growth 
management 
legislation and its 
implementation. 
Proposing revisions. 

Identification of a need 
for growth 
management. 

Creation of principles 
and practices for the 
preparation of state 
agency plans. 

Design of a statewide 
geographic 
information system. 

Consider need for 
additional 
amendments. 

Multiple. Policy and plan 
development, 

the game to endless controversy. and they agreed in prin­
ciple to try to achieve a consensual set of goals. 

The legislation in each state established a framework 
of goals, organizations, and procedures, leaving the de­
velopment of specific, workable policies and implemen­
tation procedures to emerge from the next steps. While 
there are many variations among the state programs. the 
most common features are: 

• Ten to twelve broad state goals; 
• Requirements for important players-local govern­

ments and state agencies in particular-to make plans 
consistent with state goals; 

• Review and comment procedures by the various players 
on each other's plans; 

• Incentives and financial assistance for local planning; 
• The development and application of a few common 

policies and standards across the state; 
• Some provision for conflict resolution; 
• The development of statewide geographic information 

systems (GIS) to identify the location and extent of var­
ious land uses, environmentally fragile areas, and other 
categories (Innes forthcoming). 

These innovative programs are broad and multipur­
pose, rather than focused on one resource, one issue, or 
a limited set of areas. Moreover they call for the sharing 
of power among levels of government, unlike an earlier 
generation of state land regulation, 5 which preempted 
local control over certain land use decisions. The objec­
tive is to link local governments' land use planning and 
regulation with state agencies' infrastructure investments 
and environmental regulations. Commission (SPC) 

made up of interests, 
citizens, and agency 
heads 

oversight and review. 
build and maintain Why Group Processes Are Important 
consensus. propose for Growth Management 
implementation. 

SPC and localities, with 
counties as 
mediators 

Advisory committees to 
SPC, made up of 
stakeholders, agency 
staff, and experts 

The State Programs 

Cross-acceptance of 
the state plan 
through negotiation. 
Development of 
interim and final 
plans. 

Policy and plan review 
and development by 
topic area, such as 
housing, 
infrastructure, or 
agriculture. 

The growth management legislation in all seven states 
was backed by wide public consensus and by develop­
ment and environmental interests. These states typically 
had experienced rapid growth; visible increases in traffic; 
proh!ems with air and water quality; and conflict among 
developers. environmentalists, and local governments. 
These stakeholders decided that they preferred rules of 

Some arguments in the literature anticipate the reliance 
of growth management programs on group processes. 
These programs, for one thing, require the most chal­
lenging form of coordination. Thompson ( 196 7) contends 
that in the easiest case, when tasks are repetitive, the 
technology known, and the environment predictable, co­
ordination can be accomplished through the standard­
ization of all parts and inputs. If a task involves sequential 
interdependence-the output of one part of the system 
is input to the next-participants can coordinate by mak­
ing plans that are mutually consistent, as the legislation 
requires in most growth management programs. If, how­
ever, the outputs of one activity are inputs to another 
and vice versa-for example, highways generate devel­
opment and development generates highway demand­
this most challenging form of coordination involves re­
ciprocal interdependence. In this case-the dominant one 
in growth-coordination requires mutual adjustment. 
Face-to-face group discussions are essential to accom­
plish such adjustment efficiently. 6 

Growth management is also a case of planning under 
uncertainty, as discussed by Christensen (1985). She ar-
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gues that when there are multiple goals, as in growth 
""·'"'"'en with its broad purposes and many players, 

requires bargaining or mediation. When the 
means accomplishing goals are also uncertain, as re­
search on the implementation of growth control tech­
niques suggests is the case (Landis 1992), then adaptive 
approaches are needed to facilitate learning by doing. 
When both goals and means are uncertain, as they are 
in growth management, charismatic leadership or a social 
learning strategy is needed. Only when society knows 
how to do a task and agrees on a single objective is top­
down regulation appropriate (de Neufville and Christen­
sen 1980). 

The literature on successful innovation also anticipates 
the importance of group process to growth management, 
which is an innovation in the practices and norms of 
government. Rogers (1983), in his review of hundreds of 
innovations in a wide range of organizations, concludes 
that three of the critical factors in the successful adoption 
of an innovation are compatibility with values and un­
derstandings of the players, observability of the benefits, 
and comprehensibility. Successful adoption requires 
adapting the innovation to the context and needs of the 
users and it requires creating a shared meaning and pur­
pose for the innovation (Eveland et a!. 1977). For such 
tasks, group process is both an efficient and effective 
strategy. 

Finally growth management presents a particularly 
challenging task of linking knowledge and action. It re­
quires many kinds knowledge-from facts and pre­
dictions about growth patterns and relationships among 
activities to knowledge of the interests and values of 
players and practical understandings of how things work. 
The knowledge must, moreover, change the behavior of 
the players. The standard approach relies on experts 
formal analyses and "objective" research methods to 
provide information for decision makers.7 But this infor­
mation poorly predicts the effect of a policy in specific 
contexts and communities and does not provide the "how 
to" knowledge of what works in practice. 

the issues at stake-property rights, land 
of life-have symbolic meanings, 
values, which management 
Similar in at least two 

these emotions are. A 
Vermont that a citizen 

that 200 scares me to one 
podium he This widely discussed story 

might related just an unfortunate coincidence, but 
the New Jersey plan was also blamed, in a letter to the 
director of state planning, for the deaths of two of its 
opponents. The of this myth its circulation 
in different states demonstrates that more than technical 
knowledge is to mobilize collective action and 
to overcome emotional attachments to existing 
pmctices. 

Consensual groups and social are grounded 
in a different view of knowledge than positivist un-
derpinning of the standard approach to informing poli-

cymaking. This phenomenological 
work of groups, contends 
knowledge (including knowledge of 
rather than is a 
task of knowing in this view 
rather than trying to distill out principles. Context 
portant. Learning is inductive rather than 
facts are regarded as socially constructed in a 
rather than purely objective.8 This kind of 
has the purposes of understanding and 

Research Approach 

The research involved field and interviews. 
conducted in 1988, 1989, and 1990. In each of the three 
states the researchers interviewed in-depth between !if­
teen and twenty-five people with key roles in the 
management program. The interviews focused on the 
progress and evolution of and on how and 
why decisions were made. to get 
accurate account of events and and to com-
pare and assess the effectiveness of the institutional de-
signs. The inquiry revealed that group had an 
unanticipated importance. Accordingly, also 
noted the membership, focus, and products of the im­
portant groups. Informants included state, and 
local staff, agency heads, citizen commissioners. elected 
officials, and leaders of environmental and other orga~ 
nized interest groups. The research also reviewed pro­
gram documents, including guidelines, minutes 
ings, plans, and findings of administrative 
New Jersey the author attended key 
served processes firsthand. 

Florida: Modifying a Top-Down 
Strategy 

Florida's growth management program, 
1985, gives ample power to the state 
Community Affairs (DCA) to assure that 
form to state goals. All local 
comments from state and 
approves the plans or makes 
inally, the locality either had to 
DCA or take 

Negotiating Agreements 
The DCA began nearly one-half the 

local plans, and it that many localitic~ 
would come back a second time unsatisfactory plans. 
When it became ohvious that the procedure for resolving 
differences was slow and inflexible, DCA invented 
"compliance "which involvcJ DCA stalf and 
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ollicials from noncompliant localities in meeting face-to­
face to negotiate plan revisions. As of i\lay 1990 this 
group process was successful insofar as it produced 
agreements in all but three of the over one hundred dis­
puted plans. 

Longer term success, however, is more questionable, 
because the compliance agreement negotiating groups 
are neither consensual nor stakeholder based. Local of­
ficials arc under pressure to settle to avoid losing sub­
stantial state funding. They contend bitterly that DCA 
"gets what it wants." DCA staff agree. They see the ne­
gotiations as an efficient procedure for showing the lo­
calities that they "mean business." They do not regard 
the meetings as a way to give localities a greater voice. 
Moreover, key stakeholders such as environmental 
groups, developers, and farming groups are not included. 
Environmentalists have already challenged at least one 
plan in administrative hearing. DCA can only require 
plan compliance and not control plan implementation or 
specific development decisions. Conformance in the im­
plementation phase depends on local watchdogs and on 
the acquiescence of the localities and the development 
community. Failure to achieve consensus among these 
players will be important in that phase. 

Oversight and Review 
As a result of the growing legislative responsibilities 

for oversight and revision of the growth management 
law along with a variety of growth-related laws, the leg­
islature created the Joint Select Committee on Growth 
Management. The group has become knowledgeable as 
it monitors experience, discusses issues, hears from lob­
byists and experts, and tries to achieve consensus. Staff 
play a strong role as participants. Committee meetings 
operate consensually to a considerable degree. For ex­
ample, when an amendment is proposed, the chair goes 
around the room asking lobbyists and committee mem­
bers. ''Are you on or off?" 

This committee has created partial consensus on var­
ious growth management measures, but its effect on leg­
islation has been limited. It is not a true stakeholder 
group. Instead of participating, some key interests go di­
rectly to the legislature to present what one respondent 
called "piranha strikes," often in direct opposition to the 
committee. In addition, this committee, as a legislative 
body. is not linked into the administrative decision mak­
ing structure. The committee's positions sometimes con­
flict with DCA's, which is a powerful agency with its 
own legislative influence. Moreover, the committee does 
not have the power to report out legislation. For all these 
reasons, the reforms it recommends are not necessarily 
adopted. 

The Meaning of Sprawl 
Though one of the principal reasons for growth man­

agement in Florida was sprawling development and its 
consequences, neither the law nor the regulations made 
that i~Slle central. The principal regulatory concept is 
"concurrency," which means that no plan or develop-

ment order can be approved unless the locality shows 
that adequate services and infrastructure will be provided 
simultaneously with the impacts of development. The 
legislature intended that this provision would prevent 
further traffic congestion and degradation in air and water 
quality, while accommodating growth. When Governor 
Martinez refused to support new taxes to fund infrastruc­
ture, however, the concurrency requirement became a 
limit on growth. Moreover, it encouraged developers to 
build sprawling subdivisions at low density in rural areas, 
where septic systems would be sufficient and unused road 
capacity existed. 9 

The DCA began to use the act's provision against 
sprawl to demand that some localities change their zoning 
densities from one unit per acre to five units per acre, 
and in others to one unit to 40 acres or even one unit to 
160 acres. DCA disapproved plans that overzoned by 
providing more land for development than needed for 
predicted growth, and they objected to single-use zoning 
in many areas. The rulings not only aroused opposition 
from local officials and developers, they also caused con­
fusion and discredited DCA. One respondent said that 
anticipating DCA was like "shooting at a moving target." 
Another said, "Sprawl is like pornography, hard to de­
fine." Many contended that antisprawl policy should de­
pend on the area's context-whether the area is urban, 
suburban, or rural. The difficulty was a "one-size-fits-all 
law." Finally one county took DCA to the Administrative 
Board, which heard expert testimony on the meanings 
of sprawl and the reasons for discouraging it. The board's 
ruling provided the state with the clearest definition of 
sprawl to that point. 10 

Defining and stopping sprawl became so central an 
issue that in 1988 the governor appointed the Task Force 
on Urban Growth. The members of this group included 
high-level stakeholders and experts on growth, including 
developers, business r·epresentatives, environmental 
leaders, professors, elected city and state officials, state 
cabinet secretaries, and the head of the American Plan­
ning Association state chapter. After thirteen months, 
the task force released its report (Florida 1989), which 
contends that sprawl not only damages the environment, 
causes traffic congestion, and uses state resources inef­
ficiently, but also results in the loss of a sense of com­
munity and identity. The report recommends mapping 
the state into "urban service areas" and "urban expansion 
areas" and reorganizing state and local agencies to pre­
pare regional transportation strategies. 

The group defined a shared and not previously obvious 
set of meanings for sprawl and its consequences, based 
not only on the members' experiences, but also on social 
and economic research. The group challenged the as­
sumptions, purposes, and strategies of the growth man­
agement legislation in a way that would have been in­
appropriate for DCA. Despite the group's diversity, the 
members avoided a minority report. Unfortunately no 
obvious process existed to transform these ideas into ac­
tion and, in any case, key players, such as local govern­
ment and state agencies, were not represented. 
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permits to projects over ten units or ten acres and to 
virtually any project in towns without plans when the 
boards determine that there will be environmental dam­
age. Towns v·ith plans, therefore, have more control over 
their own development than without them. Finally, rather 
than stopping growth, Act 200 gave the state a high rating 
as an investment risk in the banking community. 

Though the founders of the revolt were from a rural, 
blue-collar, economically depressed community, they 
found remarkable support in communities under growth 
pressure and among professionals and environmentalists. 
Posters went up in Vermont villages saying, "Act 200 is 
a bad law." The broad-based public interest group of 
business and environmental leaders formed to support 
the act abruptly fell apart. On town meeting day in 1989 
nearly one-half the towns voted not to participate in 
Act 200. 

Although most town officials regarded the vote as 
merely advisory and continued to develop local plans, 
the state legislature regarded the vote as a sign of dis­
content. By June it had reduced the act's goals from thirty­
two to twelve. The new goals were more general and 
lcs'i enforceable. The legislature also made the approval 
of local plans by regional commissions optional for sev­
eral more years and increased the rights of localities 
without approved plans. 

Why did so many Vermonters oppose a law that cor­
responded to their values and interests? Why did com­
munity leaders mostly support it, while other citizens 
opposed it? The answer seems to be that the act had no 
well understood public meaning. Observers told of lead­
ing citizens who opposed the law, but could not articulate 

their reasons and knew little about its provisions. Mem­
bers of Citizens for Property Rights were able to endow 
Act 200 with the problems associated with a then un­
popular education law, although there were no real par­
a!lels.12 Further, the idea of planning was new to many 
Vermonters, and they often had little notion of what its 
practical benefits might be. Moreover, because the per­
mitting process of Act 250 had effectively modified the 
most unsound development proposals, there were few 
vivid symbols of failure to plan. Further, no one on the 
governor's task force represented the constituency later 
represented by Citizens for Property Rights. Finally no 
group, neither a commission, legislative committee, nor 
task force, existed during implementation to address the 
questions that arose. 13 

After amending Act 200, the legislature, hoping to 
forestall further conflict, established a working committee 
of representatives of opposing views, including members 
of Citizens for Property Rights. The legislature assigned 
the committee the vague task of considering the need for 
further amendments. The committee, however, brought 
together emotionally opposed perspectives without group 
facilitation. One observer said some members appeared 
uninterested in even discussing the law. The majority 
concluded that it was too soon to amend the law again 
(Vermont 1990), while the minority said, "Act 200 has 
become a tangible surrogate for the intrusion of state 
government into our personal life and that of our com­
munity" and urged repeal. The differences in views and 
the fact that the minority continued to adhere to the old 
symbolism suggest that the group learned little and that 
the process left deeply held beliefs untouched. 

Peter Owens photo 
---- --- --- -------- -----------------------' 

Rapidly growing Taft's 
Corner, Vermont, shows 
how the scattered, single­
use, auto-dependent pat­
tern of development wastes 
land, increases traffic con­
gestion, and violates the 
strong historical distinction 
between town and country­
side. 
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areas." The plan included statewide and tier-specific 
policies on such topics as population densities, housing, 
and capital facilities. 

This plan was controversial. The map relegated some 
communities to little or no development. Some interest 
groups and communities challenged the plan's density 
standards. Some business interests contended the plan 
would destroy the economy and demanded an economic 
impact statement. Business leaders and developers feared 
having to channel their activities into troubled older cities 
instead of afnuent suburbs. Farming interests said it 
would unfairly take away property rights. 

The SPC set up a three-phase cross-acceptance process. 
In phase one municipalities compared the preliminary 
plan to their own plans, conditions, and projections, and 
counties prepared reports incorporating the municipal­
ities' findings, identifying points of agreement and dis­
agreement with the state plan. OSP summarized and or­
ganized these into carefully framed is~ues for discussion. 
Phase two involved negotiations between a subcommittee 
of the SPC and representatives of the municipalities in 
each county. These negotiations transformed the vast 
majority of differences into agreements through the re­
framing of issues, clarification, modification of the plan, 
and even major changes that later became part of the 
interim plan (New Jersey I 991 ). The third phase-issue 
resolution--addressed the remaining disagreements be­
fore the preparation of the final plan. 

Throughout cross-acceptance another set of group 
processes also operated. SPC set up advisory committees, 
each to review the plan from one perspective, such as 
urban. suburban, or rural policy; agriculture; regional 
design; housing; or infrastructure needs. !\!embers in­
cluded knowledgeable and interested parties in state and 
federal agencies, environmental groups. academics, 
busine;s, and farming. Their reports have played key roles 
in the revision of the plan. 

The philosophy of consensual groups permeated the 
New Jersey planning process. The SPC, having decided 
that its seventeen-member commission was unwieldy, 
divided into smaller working subcommittees to handle 
policy development. These subcommittees worked 
through issues, sometimes in day-long retreats. They op­
erated in an open way, usually including members of the 
public in their discussions. Typically their recommen­
dations became SPC policy. 

The SPC staff gave careful attention to the design and 
management of groups. The state provides training in 
mediation and group process to state and county staff 
and to citizen participants. Staff selected members of cer­
tain advisory committees to represent a "microcosm of 
the larger public debate" in the hope of "building cre­
<llively on tensions" among the various interests. In the 
groups. staff work to create communication among all 
parties. They listen, learn, respond to participants, and 
build trust. They facilitate meetings. provide information, 
clarify communication. reframe issues. record discussions 
and agreements, and prepare position papers on request. 

In one meeting, for example, the director frequently ar­
ticulated and reframed his interpretation of the meaning 
of group members' statements until all parties were sat­
isfied that they understood one another. 

The philosophy of SPC is summed up in a report of 
one of the advisory committees: 

Wise decision makers know that consensus fares 
better than edict where there is limited or no au­
thority to enforce. In New Jersey jurisdictional ar­
rangements there is ... minimal authority for re-
gional growth management. ... Thus is born the 
imperative for collaboration .... Collaboration in-
volves equality, mutual respect, and full represen­
tation to be effective. All levels of government. the 
private and nonprofit sectors, and citizens and in­
terest groups ought to deal as equal partners. Full 
representation also includes a wide array of profes­
sional assistance, beyond planners, landscape ar­
chitects, engineers, and lawyers (New Jersey Plan­
ning Commission 1990, 24). 

Content of Group Discussions 
In the cross-acceptance process, groups across the state 

raised similar concerns. Many were the same issues that 
worried Vermonters and led cities to challenge DCA rul: 
ings in Florida. The municipalities and counties were 
concerned about criteria for land allocation, for example. 
to agriculture or exurban reserves. How would the cri­
teria actually apply in various contexts? Should they de­
pend on the type and viability of the agriculture? What 
if an island of office development already existed in the 
center of an agricultural area? Groups discussed stan­
dards, both to understand the theory behind such idea~ 
as "carrying capacity" and to explore the implications 
of applying standards in different contexts. For example, 
which is more appropriate in reserve areas: three- to 
five-acre lots or cluster zoning? 

Groups commonly questioned the meaning of concepts 
and challenged the language in the plan. When is a suburb 
really "built out?" Were the tiers tantamount to zoning? 
If ~o. were they intrusions on home rule? City represen­
tatives objected that the "municipal distress index" would 
harm their image. Many discussions entailed efforts to 
give meaning to such elusive ideas as "rural character ... 

Counties and municipalities were concerned that the 
plan did not spell out implementation procedures and 
he~itated to agree to the plan without knowing the spe­
cific costs and effects. They had contradictory fears about 
both rigidity and ambiguity. The cross-acceptance process 
allowed them to address these questions by talking them 
through, developing trust, and compromising. 

Simultaneously the advisory committees were involv­
ing players new to planning, who were learning about 
the issues and about each other's concerns and, in the 
process, developing new ideas. City representatives 
learned that the state plan was not simply concerned 
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New lerseyans, 1
q who have learned about each other's 

interests and perceptions, as well as about the problems 
of growth and tools of planning. The participants include 
citizens and professionals in public and private sectors, 
leaders of the business and environmental communities, 
and elected oflicials. These people have been directly 
and inten:-.ivcly involved at various levels of government, 
through formal and informal committees and task forces. 
The average citizen, however. has not yet participated 
extensively. Public hearings and meetings are mainly at­
tended by professional staff of various organizations. 

The process has created an alliance of key players and 
leaders who speak for the plan. Many of these players, 
became they were part of the negotiations, now have a 
stake in the plan's implementation. State agency heads 
and directors of organizations like the League of Munic­
ipalities can help assure that the plan is backed by action, 
either because they are influential or because they are 
decision makers. 

Group process, if it empowers and engages the partic­
ipants. has its own dynamic. Members come to care about 
finding a solution that meets each other's concerns. They 
put creative energy into the invention of new strategies 
that may run counter to their original assumptions. Group 
process can be a way of allowing participants to consider 
the unthinkable and to support dramatic departures from 
conventional practice. 

Len Lciberman. former head of New Jersey's Chamber 
of Commerce, in his farewell speech on leaving the SPC 
in May I 990, said: 

I think !the plan] will come to be understood as 
revolutionary in the creative sense. We are moving 

to a new way of defining the boundary line at the 
core of representative government, the line be­
tween freedom for every individual and the needs 
of society and between the public and the private 
interest. ... I originally came loaded with preju­
dices. Government was bad and we should beat up 
on them so they can let brilliant people in the pri­
vate sector do what they do. For me learning how 
good public servants can be was the most trans­
forming experience. 

The Roles of Group Process 
in Growth Management 

The comparison of the growth management programs 
in the three states suggests that a well-designed group 
process can be an effective way to accomplish key tasks. 
By the same token the lack of a group process or a poorly 
designed one can hinder implementation. For example, 
while New Jersey was bringing many interests into the 
plan revision process, Vermont's citizens were in rebel­
lion. Many of the problems DCA had in implementing 
Florida's antisprawl policy were anticipated by New Jer­
sey's cross-acceptance process. While the Florida legis­
lature recognized a need for a group to provide policy 
oversight, the legislative committee did not include key 
players, who accordingly felt free to challenge its rec­
ommendations. And Vermont's committee to review Act 
200 produced no useful conclusions, apparently because 
no one managed the group process to achieve construc­
tive discussion. 

Michael Neuman photo 

Compare the traditional 
crossroads village in rural 
Hunterdon County, New 
f ersey- its central area 
stores, clustered residences, 
and distinct edge- with the 
new cul-de-sac at the lower 
right using nearly as much 
land as the entire village. 
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8. Bernstein (1976) provides a good overview com­
paring these two epistemological perspectives. 

9. Sec Audirac et al. (1990) and ~euman (1991) for a 
debate that suggests the centrality and ambiguity of 
the sprawl question. 

I 0. /)eparlmen/ of Community Affairs v. Charlotte 
Countv and the City of Pun/a Gorda, Case No. 89-
0X I OGM, State of Florida, Division of Administrative 
llcarings. The Administrative Board also entailed a 
type of group process in its consideration of the is­
sues. 

I I. As of June 1992. CORC had reviewed and com­
mented on draft agency plans and several noncon­
trovcrs'ral regional plans. CORC had taken only a 
few minor actions on controversies over local plans. 
It is too soon to evaluate CORC's role in developing 
shared meaning for Act 200 or in dispute resolution. 

12. This process of attaching myths to policies has been 
described in de Neufville and Barton (1987). 

13. CORC presumably will play this role, but only after 
localities develop plans and disputes have worked 
their way up to the commission. 

14. In the revisions of these draft plans in 1992, the gov­
ernor's ofTice sponsored focus groups made up of 
interest group representatives to give the agencies 
feedback. Agencies learned and made changes as a 
result. 

1 5. The slate has drastically cut the budget for this pro­
gram, so its future is somewhat in doubt. 

I 6. Sec Neuman ( 1992) for further discussion of the role 
of groups. 

17. As of june 1992, fifty to sixty communities had pre­
pared plans, but not sought approval. 

18. SPC. after extensive discussiom. finally incorporated 
a policy to protect landowners' equity as much as 
possihlc. This, along with a proposal for equity in­
surance. satisfied most farming interests. 

I 9. SPC staff estimated at least 50,000 people were in­
volved in meetings, discussions. and hearings in the 
development of the interim plan. 

20. Bayvision 2020, for example, in the Bay Area of Cal­
ifornia spent a year understanding the issues of re­
gional planning and successfully placed these in the 
public eye. 

21. Georgia used a year-long, carefully facilitated group 
process to develop its legislation. 
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THE NINETIES 

Ed. Jay Stein. Sage Publications, Newbury Park, 
California, 1992 

2 

Implementing State Growth 
Management in the United States 

Strategies for Coordination 

JUDITH ELEANOR INNES 

At the heart of growth management is the task of coordination. The pace 
and location of growth are affected by the building of infrastructure, 
land and environmental regulation, and the actions of individuals and 
businesses. Therefore, whether the objective is to protect natural re­
sources. provide for efficient land development patterns, or promote 
economic development, the actions of many agencies, levels of govern­
ment, and private actors must be coordinated. Between 1985 and 1990, 
seven states in different parts of the United States 

1 
reached this conclu­

sion and established statewide growth management programs that are, 
more than anything else, strategies for coordination. In many other 
states, comparable legislation is under consideration. 

The problem is that we have no good models in practice or in the lit­
erature to show us effective ways to accomplish such a complex coor­
dination task. There are so many actors, each with differing roles, 
objectives, powers, and perceptions. There is such a wide variety of en· 
vironments and local communities with their own special dynamics. And 

AUTHOR'S NOTE: This research was supported by the Lincoln Institute of Land Policy 

and partially conducted while the author was a Fellow at the institute. 
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the coordination has to take place in many dimensions: vertically, among 
the levels of government with responsibility for protecting and manag­
ing particular resources or providing certain facilities; horizontally, 
among the agencies and actors whose decisions jointly affect a spatial 
area or region; and over time, so that development and needed services 
grow simultaneously. 

We do have the assessments of the much less ambitious efforts at 
intergovernmental coordination of the late 1960s and early l970s,2 but 
these offer models more of failure than of success. It is only recently 
that a few researchers have begun to offer new perspectives on this 
problem in the context of today's substantially different conditions. 3 In 
the past, federal funding and top-down program design provided the 
sanctions, incentives, and procedures for coordination. But today we 
operate with scarcer financial resources, with greater dependence on 
local initiative, and with state responsibility for primary funding of 
major projects. 

Accordingly, the states are experimenting, watching each other, and 
learning as they go. Designers of growth management programs have 
neither explicitly identified the essential tools and strategies for coor­
dination nor articulated how to package them successfully. Indeed, they 
have many other concerns as they try to prepare legislation that can be 
supported by the numerous interests involved in growth issues. The in­
stitutional arrangements and processes that can permit or enforce coor­
dination seem at times to be afterthoughts, only partially developed. 
One stale includes certain coordination techniques; another state in­
cludes others. Some of the most important approaches are being in­
vented during the implementation process. Most of what has been written 
thus far on these programs either focuses on comparisons of legislative 
provisions across the states, rather than looking at actual implementa­
tion, or discusses the unique problems and strategies of individual states. 

This chapter outlines and compares basic implementation arrange­
ments in six of the seven new state programs4 and focuses particularity 
on coordination. The states now either are in the stage of plan making 
or are still elaborating their procedures for planning: therefore the chap­
ter focuses on processes and not outcomes. It looks at legislative pro­
visions as well as formal and informal activities and practices that are 
emerging. The chapter will identify tools and strategies for coordination 
and discuss the preliminary evidence of success or failure. 
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state land use programs of 1970s, which relied on strong incentives and 

sanctions and focused on land use regulation. 
Most of the six state programs incorporate at least the following seven 

principal features. (See the Appendix for detail in comparing the states.) 

State Goals 

In all the states examined here, except Georgia, the growth manage­
ment program is framed by a set of broad state goals, usually I 0 to 15 
adopted by the legislature. These goals are remarkably similar across 
the states and include both environmental and economic development 
objectives as well as goals for public infrastructure and affordable housing. 
Other goals may be specifically directed to issues prominent in the state, 
such as coastal protection or transportation. These programs have the 
wide support and participation that they do because they attempt to bal­
ance goals rather than simply focus on environmental protection, as did 

C much of the earlier legislation. 

tO Local Planning and Land Use Control 

All the programs involve measures to improve the quality and in­
crease the prevalence of local and regional planning as well as to en­
courage. if not require, consistency of these plans with the broad state 
goals. None directly preempts local control of planning. All states offer 
grants and/or technical assistance for planning. Most require local plan­
ning and zoning and subdivision control consistent with the plan and 
with state goals. States arc empowered to impose a variety of sanctions 
on communities that do not prepare such plans. such as withholding of 
grant funds. They also offer incentives for local cooperation, such as 
permitting localities to levy impact fees on developers. making them 
eligible for new grants. or giving them special standing in disputes with 

agencies or developers. 

State Agency Planning 

In most of the states. state agencies also are expected to act consis­
tently with state goals. \lost commonly. states require agencies with 
land use-related responsibilities to submit either plans or reports shovv­
ing how their activitic~ are or will be con~istent with state goals. In New 
Jersey, a state plan maps categories of urban, suburban, and rural lands; 
identifies centers anll other "communities of place;" establishes state-
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wide policies for development and redevelopment, along with an infra­
structure needs assessment. In Vermont. state agencies must prepare 
plans showing how their actions will affect land use and growth, and 
these must be consistent with approved local plans as well as with 
state goals. Other states have weaker mechanisms for assuring consis­
tent action by state agencies, such as review and comment by the state 
implementing agency of other agencies' plans, with consistency to be 
enforced by the legislature. This remains the least developed part of 
most legislation and, many respondents believe, the most important for 
growth management success. 

Regional Role 

Most of the states have a modest role for regional bodies as part of 
the growth management program. There are often regional planning 
commissions with elected or appointed members from the localities. 
Some prepare regional plans that must be consistent with state goals. 
Typically, the regional body is also the checkpoint in the process of 
submitting proposals for approval. It compares local plans with regional 
plans and makes comments to the agency that is deciding on plan con­
sistency. In most states, the regional bodies provide technical assistance 
and data to localities. This is most significant in states where there are 
small localities with little of their own professional expertise. In some 
states, the regional body is also designated to mediate conflicts among 
localities, although as yet there is little such mediation in practice. Only 
in Vermont was the regional body assigned to approve local plans, but 
that power was controversial and its implementation delayed in 1990 in 
response to popular objections. Nowhere thus far have regional bodies 
taken a strong directive role challenging local governments in the in­
terest of coordinating public and private action for regional benefit. 8 

Information Systems 

The less populous states have enacted requirements for statewide, 
compatible, multipurpose geographic information systems (GIS) to sup­
port growth management. These systems typically incorporate data on 
both natural resources and on human systems such as land usc, popula­
tion, and infrastructure on a common computer-readable base map. The 
GIS data base will ultimately available to a wide variety of participants 
in the growth management process and, if successfully developed, will 
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Vermont agency with decision authority other than the legislature or the 
supreme court is the Council of Regional Commissions, which ad­
judicates disputes brought before it. New Jersey's "cross-acceptance" 
approach is explicitly collaborative rather than top-down or bottom­
up. The participants are brought together in a variety of ways to ne­
gotiate policies and regulatory principles. While the state commission 
has authority to prepare and adopt the plan, in practice, it has taken 
its mandate to "negotiate cross-acceptance" as a principle for all its 

activities. 

Oversight 

Institutions with oversight and policymaking authority vary accord­
ing to these coordinative models. These institutions are particularly 

CJ important because in all states major revisions have been made in the 
te;· policy, the law, or the overall strategy since the legislation was first 

adopted. These changes have tested the adequacy of the institutions as 
legitimate and effective decision-making bodies. In New Jersey, the 
state planning commission plays an important policymaking role, but 
in other states a state agency takes most initiatives, and the slate com­
mission, if any, is more of a formal ratifying body. New Jersey's state 
legislature is entirely out of the policymaking process, while in Florida 
a legislative committee maintains oversight of implementation and 
proposes detailed annual revisions to the law. 

Sanctions and I nccn ti ves 

Tools to ensure cooperation also vary across states. Some states use 
heavy sanctions on local governments while others are quite permis­
sive, encouraging consistent local planning mainly by offering incen­
tives. Vermont takes an incentive-based approach, making planning 
optional, but gives communities with approved plans standing to chal­
lenge state agency plans and accords authority to such plans in the Act 
250 state permitting process for development. New Jersey engages local 
governments voluntarily in negotiating processes, offering the incen­
tive that their preferences may then be expressed in the final state plan. 
Local governments in New Jersey do not have to change their own 
plans to accord with the state plan. although in practice they arc likely 
eventually to do so. florida's DCA. on the other hand. takes a strong 
sanctions approach. It can withhold funds and retroactively withdraw 
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revenue sharing money from noncompliant governments. In Rhode 
Island, the state itself can prepare a local plan if the community fails to 
do so. 

There are also wide variations in the capability to assure compliance 
of state agencies. Vermont's law has the most direct controlling mech­
anisms, while, in New Jersey, state agency cooperation depends on the 
fact that a state plan is prepared and adopted by state agency heads 
themselves and on the hope that the governor will rely on the plan. 

Information Systems 

Some states are making a greater effort than others to integrate the 
development and design of the GIS into the policy process by engaging 
many participants from the beginning. Vermont's implementation effort 
is particularly sophisticated, engaging individuals from the state to the 
local level, including private citizens, in the design of applications. 
Interagency working groups involve private users and other experts in 
the design and management process. In Florida, on the other hand, GIS 
has little relation to the growth management program-it is left solely 
to state agency technical staff whose concern is simply communication 
among agencies' data bases. Other states' efforts fit somewhere between 
these two extremes. 

Standards 

Finally, coordination is also accomplished through the development 
of specific standards to which all participants adhere. There is consid­
erable variation in the use of these tools. If well designed, they can 
obviate the need for constant mutual adjustment among participants 
over every issue. These standards might include, for example, the 
number of housing units per acre for sewer systems to be required, or 
they might identify zoning that is to be considered compatible with 
agriculture. 

Based on debates and problems encountered thus far in implementa­
tion. one type of standard that seems likely to have considerable use in 
some states is a version of urban limit lines. This concept might be 
broader and include the designation of certain areas for intensities or 
types of land usc. This approach. not unlike traditional zoning. helps 
coordinate actions in a spatial area. For each category or area. one set 
of uses is permitted and one set of infrastructure policies is followed by 
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of those who operate in the world where decisions affecting growth are 
made. 

The lesson is that, if growth management programs are to be success­
ful, they must be evolutionary and adaptive. They cannot be expected 
to be fully designed at the outset. Policies and regulatory concepts will 
have to be developed interactively. This reality is borne out in the ex­
perience of all the states, which have modified their programs consid­
erably since their original passage. Successful growth management is 
most likely if it provides ways for the participants to learn by doing and 
relies on this learning to build the implementation process. 

Appendix: State Growth Management 
Programs' Procedures and Processes'' 

FLORIDA 

Date of Principal Legislation 

1985: Local Government Comprehensive Planning and Land Development 
Regulation Act 

State Role 

The Department of Community Affairs (DCA) sets procedural rules. criteria. 
and standards for local planning; reviews and approves local plans for cunsi,. 
Ieney with state law; negotiates compliance agreements with localities: anJ 
represents the state at the Administrative Board when local plan implenlentatinn 
is challenged. 

State Plan/Goals 

The State Comprehensive Plan was passed in 1985 with 26 goals and hundn:J-. 
of policies across the full range of state concerns. 

State Agency Plans/Reports 

All agencies prepare biennial plans consistent with the state plan and 1\ ith 
each other. 

'I 



Role 

Local 

state 

local 

for all cities and ''""''n"'' 
of :1iiiacenl 

concurrency and 
improvements 

coastal management element. 
ing, and subdivision controL 

is also mandatory, zon-
to demonstration 

of concurrency of infrastructure .. 

Information Systems 

The Growth Management Data Network Coordinating Council is made up of 
representatives of state agencies and develops standard data definitions, for mats, 
and software for communication and data transfer. There is no direct relation 
to the I 985 act There no statewide GIS, although state agencies and larger 

counties are building individual GlSs to implement concurrency. 

Conflict Resolution 

Administrative can be held to resolve conflict between DCA and 
local The DCA. instead, compliance agreements in most 

cases. Mediation is on request of both but has not been used. 
The Growth Management Conflict Resolution Consortium was established 
the in 1984 to assist in process but has no role 

review. RPCs are d<>siP"nated to mediate local-local conflicts but 

seldom do so. 

Coordination Mechanisms 

and local plans are 

Stale Comprehensive Pian and DCA standards and 
impacts of development with six types of public facilities is in 
and before development orders. Local include coordi-
nation element. The RPC comments on local plan consistency with 
The reviews evaluates all comments of There is no local 

and there are no direct methods for mutual 

review coordinates state agency 

Related IA'Ptsun 

water 
powers. Land Conservation 

GEORGIA 

Date of Principal ...,.,I!J:s,, .. .,,u., 

1989: Georgia Planning Act 

State Role 

ELEANOR INNES 

management, and 
of 1972 $4 billion for an environ-

decade. There are also the Local 
I 975 and the State 

The Governor's Council, made up of state agency heads, coor-
dinates, supervises, and reviews by state agencies and creates proce-
dures for communication and a statewide plan. The Department of 
Community Affairs (DCA), in consul!.ation with local government and the 

business community, standards and procedures for local and regional 
planning and implementation, certifies local governments as "qualified," pro­
vides grants and services to local govemments, may withhold grants 
from nonqualified governments, and reviews and comments on 
The Board ofCommunitv Affairs made up of local elected officials 

assists governor in developing 
local olans. and state agency 

Implementation Issues 

The Policy Task Force, ra~···"~-­ many stakeholders, aided by teams of 
main!y expert for of re·· 

,,finnfp,~ hv !he BCA. 

State Plan/Goals 

With no or substantive slate 
process, with the BCA 
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State Agency Plans/Reports 

None is directly required by the legislation. 

Regional Role 
Regional development centers (RDCs) have been established, with the BCA 

defining boundaries. Legislative ratification is required. RDCs make regional 
plans. The DCA reviews and comments. The ROC board includes chief elected 
official of each county and municipality; provides planning and technical assis­
tance; reviews, comments on, and recommends local plans; prepares regional 
plan, taking account of local plans. Regional review for state grants is required. 

Local Role 
A "qualified" local government is required to make comprehensive plans and 

capital improvements plans, have consistent land use regulations, participate in 
state data base network, and participate in good faith in conflict resolution/me­
diation. Local government must be qualified to be eligible for economic devel-

opment funds and other funding. 

Information Systems 
Integrated data base and network are maintained by the DCA; participation 

is required from state agencies, local governments, and RDCs. Data are to be in 
accessible form and made available to local governments, ROC, state agencies, 

and the private sector. 

Conflict Resolution 
The DCA mediates conflict between RDCs or local governments on request 

or at own discretion. The DCA may require review of local or regional plans 
with regional impact. The ROC provides a forum for local governments to 
present views on other local plans and determines whether conflicts exist and 

ways to resolve them. 

Coordination Mechanisms 

All plans must be consistent with local plans. There is mediation of inter­

jurisdictional conflict and a common data base. 

Related Legislation 

Construction of Reservoirs was legislated in 1989. Solid Waste Management Act 
of 1990 requires mediation and techniques similar to those of the planning act. 
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MAINE 

Date of Principal Legislation 

1988: Comprehensive Planning and Land Use Regulation Act 

State Role 

1988 Law established The Office of Comprehensive Land Use Planning 
(OCP) in the Department of Economic and Community Development (DECO) 
to set priorities; provide financial and technical assistance to localities, including 
planning grants and legal defense grants; coordinate information for localities; 
develop growth management certification program; review local plans and 
implementation strategies and plans of regional councils for consistency with 
state goals and guidelines; and certify local growth management programs. The 
Planning Advisory Council (PAC) appointed by the governor included represen­
tatives of different interests and perspectives and advised the OCP on rules, 
guidelines, and implementation. It was influential in advising the governor and 
legislature on a range of issues. 1991 budget cuts eliminated OCP and PAC, but 
most functions are continuing in DECO. 

State Plan/Goals 

There are I 0 broad goals in the 1988 act relating to growth, housing, natural 
environment, public service, and facilities. 

State Agency Plans/Reports 

All agencies ( 12) with authority pertinent to the goals are to submit biennial 
reports showing how they have addressed the goals in their activities. 

Regional Role 

Regional councils assess regional needs and resources, develop and adopt 
regional policies, assist municipalities in developing and implementing growth 
management programs, and review local plans for consistency with regional 
policies. 

Local Role 

A locality must adopt a growth management program consistent with state 
goals and guidelines. which includes a comprehensive plan, a capital investment 
plan. a regional coordination plan to manage shared resources. and an llllple­
mentation strategy. A locality may request "voluntary certification" if the plan 
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State Agency Plans/Reports 
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Local Role 
local is to make comprehensive and 

improvements plans, have consistent \and use regulations, participate in 
state data base network, and participate in good faith in conflict resolution/me­
diation. Local government must be qualified to be eligible for economic devel-

opment funds and other funding. 

Information Systems 
Integrated data base and network are maintained by the DCA; participation 

is required from state agencies, local governments, and RDCs. Data are to be in 
accessible form and made available to local governments, RDC, state 

and the private sector. 

Conflict Resolution 
The DCA mediates conflict between RDCs or local governments on request 

or at own discretion. The DCA may require review of local or regional plans 
with regional impact The RDC provides a forum for local governments to 

present views on other local plans and determines whether conflicts exist and 

ways to resolve them. 

Coordination Mechanisms 
All plans must be consistent with local plans. There is mediation of inter­

jurisdictional conflict and a common data base. 
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of 

1988: and Land Use ru:guliluu Act 

State Role 

technical assistance localities, 
grants and defense grants; coordinate information for localities; 

management certification program; review local and 
of councils for 

management programs. 
the governor included represen­
and advised the OCP on rules, 

guidelines, and implementation. It was influential in advising the governor and 
legislature on a range of issues. 1991 budget cuts eliminated OCP and PAC, but 
most functions are continuing in DECO. 

State Plan/Goals 

There are I 0 broad in the 988 act relating to growth, housing, natura! 
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meets standards and has implementation, including land usc regulation. Certifi­
cation provides eligibility for financial and technical assistance for enforcement 
and legal defense of growth management programs, funding for open space, and 
multipurpose community development block grants and permits the locality to 

levy impact fees. 

Information Systems 

The OCP was to provide natural resource and other planning data to munici­
palities, using available sources where possible, and obtain and coordinate data 
from existing agencies. The statewide GIS located in the Department of Conser­
vation is to be used for growth management. A Steering committee was ap­
pointed by the governor in 1989. Regional councils are to develop data bases 

and work with local governments . 

Conflict Resolution 

No formal mechanisms are required by law. The DECO reviews comments on 
local plans from agencies and localities for consistency with one another and 
with the law and makes judgments. Law establishes local boards of zoning 

appeals. 

Coordination Mechanisms 

Local and regional plans must be consistent with stale goals. Local plans must 
be consistent with regional policy. Localities create regional coordination plan. 
Joint planning among localities is permitted. Coordination may occur informally 
among localities through technical assistance by the regional staff during local 

program development. There is a common data base. 

Regulated Legislation 

The Land Use Regulation Act of 1971 established a commission for unincor­
porated areas. Mandatory shoreline zoning was legislated in 1972 and a Coastal 

Zone Management Program in 1978. 

NEW JERSEY 

Date of Principal Legislation 

1986: The ;o-.;ew Jersey State Planning Act 
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State Role 

The State Planning Commission (SPC), appointed by the governor, is made 
up of state agency heads and local governments and has public members of both 
parties. The SPC prepares and adopts state plan and identifies areas for growth, 
limited growth, agriculture, and conservation and sets policies for these areas, 
including policies for public investment. It also prepares an infrastructure needs 
assessment and negotiates cross-acceptance of plan with counties and munici­
palities. The Office of State Planning (OSP) in the Department of Treasury is 
staff to SPC. 

State Plan/Goals 

There are eight goals, including promoting growth and development, protect­
ing the environment, revitalizing the state's urban areas, and providing afford­
able housing and adequate public facilities at reasonable cost. The plan divides 
the state into several categories of areas reflecting existing conditions and 
desired patterns of settlement and outlines policies for each. Standards are 
advisory only. The plan is for coordination, investment, and growth manage­
ment. The plan has preliminary, interim, and final versions after negotiations. 
public hearings, and informational meetings as part of the multiyear cross 
acceptance process. A commission in the Office of Management and Budget 
prepares a capital improvement plan consistent with the state plan. 

State Agency Plans/Reports 

None is required from agencies, but key agency heads are members of the 
SPC. Governor may use plan as a guide to where and when public investment 
will be provided. Agencies will probably use state plan to revise their plans. 

Regional Role 

Counties are designated mediating bodies for cross-acceptance bet ween state 
and municipalities. They provide technical assistance to local governments, 
coordinate the responses of local governments to the state plan, and prepare a 
report to the SPC. Large areas including Pinelands, coastal areas, and Hacken­
sack Meadowlands are governed by regional land use bodies. Costal areas vol­
untarily participated in cross-acceptance. 

Local Role 

Local governments participate in cross-acceptance and respond to r1an m~1r 
designations and proposed state policies. There is no requirement for local plan 
consistency with state goals. Local governments may permit development that 



1 

' ' 

State for Coordination 

use 

Information ,...,.,.~,,.,.. 

natural resource and other planning data to munici~ 
available sources where possible, obtain and coordinate data 

The statewide GIS located the Department of Conser-

vation is to be used for growth A committee was ap~ 
the governor in 1989. Re11ional councils are to develop data bases 

and work with local ~~,~~~"'n 

Conflict Resolution 

formal mechanisms are required by law. The DECD reviews comments 011 

local plans from agencies and localities for consistency with one another and 
with the law and makes judgments. Law establishes local boards of zoning 

Coordination Mechanisms 

Local and regional plans must be consistent with state goals. Local plans must 
be consistent with regional policy. Localities create regional coordination plan. 

Joint planning among localities is permitted. Coordination may occur 
among localities through technical assistance by the regional staff during local 

program development. There is a common data base. 

Regulated Legislation 

The Land Use Regulation Act of 1971 established a commission for unincor­
areas. Mandatory shoreline zoning was legislated in 1972 and a Coastal 

Zone Management Program in 1978. 

NEW JERSEY 

Date of Principal Legislation 

1986: The New State Planning Act 

State Role 

assessment 
The Office 

staff to 

State Plan/Goals 

There are 

ELEANOR INNES 

the governor. is made 
and has public member<; of 

state and identifies areas for gro~~. 
conservation and sets for these areas. 

investment. It also prepares an infrastructure needs 
cross-acceptance of 

(OSP) the 

and protect-
the environment, state's urban areas, and afford-

able housing and adequate facilities at reasonable cost. The plan divides 
the state into several of areas existing conditions and 
desired patterns of settlement and outlines policies for each. Standards are 
advisory The plan is for coordination, investment, and growth manage-
ment. The has interim, and final versions after negotiations, 
public and informational meetings as part of the multiyear cross-
acceptance process. A commission in the Office of Management and Budget 
prepares a capital improvement plan consistent with the state plan. 

State Agency Plans/Reports 

None is required from agenctes but agency heads are members of the 
SPC. Governor may use 
will be ~ .. ,.,;,1..,1 

Regional Role 

to where and when public investment 
use state plan to revise their 

Counties are designated bodies for cross-acceptance between state 
and municipalities. technical assistance to local governments. 
coordim:ile the responses of local governments to the state pian, and prepare 
report to the SPC. Pinelands, coastal areas, and Hacken-
sack Meadowlands are land use bodies. Costal areas vol-
untarily participated in cross-acceptance. 

Local Role 

in cross-acceptance and respond to plan map 
state There is no for local 

Local governments may oermit develooment 



. ' .. 

. i 

, 
! 

~ 

. ·: 

!o 
-l --, ... ( .. 

38 Implementing State Strategies for Coordination 

is inconsistent with state policies and risk that facilities or needed permits will 
not be provided. Requirements for local planning and for zoning and subdivision 
control antedated the act. 

Information Systems 

A working committee has been formed to prepare a statewide multipurpose 
GIS housed in the Department of Enviromental Protection (DEP). The OSP 
compiles estimates and forecasts for population, employment, and housing and 
land needs. Computer mapping occurs in the OSP. There is currently no direct 
link between GIS in DEP and OSP. 

Conflict Resolution 

The commission is required to negotiate "cross-acceptance." This is the 
process of comparison and identification of differences and agreements among 
the entities about the plan. Plan map designations and definitions have been the 
focus for discussion, along with policies and standards. The SPC tries to get 
voluntary acceptance of the plan through mutual adjustment. Counties are interme­
diaries among local governments and between local governments and the SPC. 
The state Center for Dispute Resolution coordinates negotiation and mediation 
training for state and county staff, commissioners, and private participants. 

Coordination Mechanisms 

Cross-acceptance and the use of plan map and statewide policies, agencies 
and governments such as encouraging centers, by will coordinate actions affect­
ing location and types of development and infrastructure. Coordination between 
adjacent localities may occur through county technical assistance. Coordination 
of state agency actions may result from agency membership in the SPC but will 
ultimately depend on the governor directing agencies to carry out the plan, or 
on judicial decisions accepting plan. 

Related Legislation 

The Fair Housing Act of 1985 requires a state plan. 

RHODE ISLAND 

Date of Principal Legislation 

1988: Comprehensive Planning and Land Use Regulation 
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State Role 

The Division of Planning (DP), in the Department of Administration, devel­
ops standards to assist local governments in comprehensive planning, supervises 
planning grants program, offers technical assistance to localities, reviews local 
plans and others' comments, and approves plans, if consistent with state goals 
in the Planning Act, with the State Guide Plan, and with all other state policies 
and if standards and procedures have been met. The DP prepares the local plan 
if the municipality fails to do so. The State Planning Council (SPC) adopts 
strategic plans and the State Guide Plan, coordinates planning and development 
activities of state agencies, reviews work programs of statewide planning pro­
gram, and adopts implementing rules. It has an advisory committee of 15, 
including department heads, state and locaJ legislators, president of the league 
of cities and towns, and citizens. They review the guide plan and advise the SPC. 
DP provides staff to the SPC. 

State Plan/Goals 

There are 10 broad goals relating to growth, housing, environment, and to 
coordination, consistency, data availability, and public involvement. The State 
Guide Plan is developed by the DP and adopted by the SPC. 

State Agency Plans/Reports 

Seventeen departments and agencies with relevant authority submit reports 
showing how they have incorporated the 11ndings, intent, and goals of the act 
into their activities. These are distributed to cities and towns and used in local 
plan review. Plans and projects of state agencies must conform to approved local 
plans. 

Regional Role 

There is none. 

Local Role 

To be approved, local comprehensive plans must conform to standards and 
procedures, have consistent land use regulation, and be consistent with state 
goals and policies. Failure to adopt a conforming plan means the state will 
develop the local plan. 

Information SJstems 

The DP makes available to municipalities statewide data for comprehensi\e 
plans. Local data are provided by local governments. The multipurpose state­
wide GIS is based at the University of Rhode Island and is cooperatively 
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developed by the university and interested agencies, including the DP. The DP 
has terminals and its own GIS coordinator. Access to data is allowed to agencies, 

municipalities, and the public. 

Conflict Resolution 

A municipality may appeal to the Comprehensive Plan Appeals Board, con­
sisting of local elected or appointed officials, on findings of fact. The SPC can 
approve a state agency program that does not conform to an approved local plan 
if, after a public hearing, the agency demonstrates conformity with the intent of 
the act, the need for the project, and conformity with the State Guide Plan. 

Coordination Mechanisms 

Joint planning and regulation are permitted as is cost sharing across munici­
palities. Consistency of local plans with state goals and with State Guide Plan 
and with comprehensive plans of adjacent municipalities is required. The DP 
decides on consistency. Some coordination may occur through the state technical 
and planning assistance function. State agency consistency with the local plan 
and with state goals and the State Guide Plan is required. The courts may enforce 

consistency. 

Related Legislation 

Coastal Zone Management was legislated in 1971 and Local Conservation 

Commissions in I 980. 

VERMONT 

Date of Principal Legislation 

Act 200, 1988: "To encourage Consistent Local. Regional and State Agency 

Planning" Amended 1990 

State Role 

The Department of Community Affairs (DCA) gives out planning assistance 
grants. judges plans for conformity with affordable housing goals. informally 
works with other agencies to assist in implementing the law but has no direct 
authority. The legislature assesses state agency plan consistency with state goals 
on advice of the Council of Regional Commissions (CORC) and other agencies 
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and governments. The CORC mediates conflicts and hears disputes over plan 
consistency. 

State Plans/Goals 

There are 12 broad goals (down from 32 in the original legislation) covering 
economy, housing, and environment. 

State Agency Plans/Reports 

All state agencies (19) with responsibilities pertinent to land use prepare 
biennial plans for public presentation, showing how their actions will be consis­
tent with state goals. Agency plans must be consistent with approved local plans. 
An implementation committee of five major agency heads prepared criteria and 
principles for state agency plans. An implementation working group based in 
the Governor's Office of Policy Research created detailed practices. 

Regional Role 

Regional Planning Commissions (RPC), made up of representatives of towns, 
prepare a regional plan consistent with local plans and state goals, provide staff 
and technical assistance to towns, prepare planning guidelines, determine local 
eligibility for planning grants, and approve local plans. 

Local Role 

Local plans are optional but may be submitted to RPC for approval as con­
sistent with state goals, procedures, and standards. All local governments arc 
eligible for planning grants if making progress toward a plan. For approval. an 
implementation plan is required but zoning and subdivision control arc not 
necessarily required. Localities can veto regional plan. 

Information Systems 

I 988 Law says the governor's office prepares the comprehensive strategy for 
the development and use of data, including setting standards, applications, and 
priorities; management issues; the private sector role; financing; costs and 
benefits; financing; and ways to make data available to local government. All 
state agency data must be in compatible form. The state provides assistance to 
local governments or RPCs with compatible hardware and software and funds 
pilot application projects. The GIS office is located in the state Agency nf 
Administration. A IS-member advisory board representing state and local agen­
cies, planning commissions, and legislatures as well as the university, private 
industry, and citizens guides GIS development, holds public meetings. and 
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conduct conferences. In 1992 GIS management moved to the University at 
Vermont. 

Conflict Resolution 

A Council of Regional Commissions (CORC; with representatives of each 
RPC, three state agency heads, and two public members appointed by the 
governor) is the appeals board for conflicts between any of the regional com­
missions, local governments, towns, and state agencies. CORCs will not resolve 
disputes unless informal resolution of issues has been fully explored. CORCs 
provide mediators for disputes between regions and local governments or be­
tween RPCs and state agencies. A three-member CORC panel reviews the local 
plan after disputed approval decision by RPC, if requested by individuals, 
groups, or agencies with standing. The RPC is to act as mediator between 
localities. Mediation training of regional staff is provided by RPCs jointly with 
the DCA. Interregional commissions can be established to settle interregional 
disputes. CORC decisions may be appealed to the state supreme court. 

Coordination Mechanisms 

All plans must be consistent with state goals. Agencies must coordinate plans 
with other agencies, RPCs, and towns. The CORC reviews state agency plans 
for consistency with state goals, sends evaluations to the governor and the 
legislature, and reviews proposed regional plans. Coordination at the state level 
depends on legislative and executive action based on the recommendations. RPC 
staff informally coordinate local plans through technical assistance function. 
There is a common statewide GIS. 

Related Legislation 

Act 250 ( 1970), the Land Use and Development Act, established a state-level 
Emironmental Board and eight district commissions to issue permits and regu­
late development for subdivisions of I 0 or more lots, developments over 10 acres 
in all areas, and developments over I acre in localities without zoning. 

Notes 

I. These states are Florida. New Jersey, Vermont, Maine, Rhode Island, Georgia, and 
Washington. 

2. This includes. for example, Sundquist and Davis ( 1969) and Pressman and Wildavsky 
( 1973). the work of the Advisory Commission on Intergovernmental Relations in Wash­
ington, DC. and a few books on the difficulties of intergovernmental coordination efforts. 
Several works assessed the stale efforts at land use control, which were also to some 
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degree efforts at intergovernmental coordination. These include Healey and Rosenberg 
(1976) and Popper ( 1981 ). 

3. These include most notably Gage and Mandell ( 1990) and Chisholm ( 1989) as well 
as a few studies of particular regional planning efforts. 

4. The most recent growth management program, in the state of Washington, is not 
included. 

5. Bosse! man and Callies ( 1971) described much of this phenomenon. 
6. All interviews were conducted by the author in person or over the telephon<:, 

except those in Florida, which were done, primarily in person, by John Watts. 
7. The other inclusive state land use planning program of that earlier period, in 

Hawaii, has been little used as a model. Florida and Vermont had programs involving 
regulation of critical areas and large-scale development. 

8. It should be noted that the Pinelands and the Hackensack Meadowlands are both 
under the jurisdiction of regional land use agencies with comprehensive land use powers, 
but neither is included directly in the state growth management program. 

9. The process by which this coordination of goals and language occurs is outlined 
in Innes (1988). 

10. These processes are described in more detail in Innes (in press). 
II. This chart was prepared based on mid-1990 information. Additional research in 

June 1992 permitted partial update of sections on New Jersey, Vermont. Rhode Island, 
and Maine. 
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I. INTRODUCTION 

Thank you for inviting me present my on 

mediation and alternative dispute resolution (ADR) among 

governments in disputes arising from land use issues 

management programs. I am honored by your invitation, 

for this opportunity. 

My qualifications include the insights and practical 

uses of 

gained from a career in local government management extending from 

1964 to 1989, including having served as a city manager three 

cities, as municipal treasurer and finance director two 

as a county administrative staff representative to a 

formation commission. I have a B.A. in Economics and an M.A 

Public Administration, both from u.c., Berkeley. I 

from California Western School of Law in San Diego 

was admitted to the California State Bar in December 

currently, I practice in the field of municipal law 

a J D 

with the San Diego law firm of Higgs, Fletcher and Mack. I am now the 

Assistant City Attorney for the City of Vista, san 

While in law school, and afterward, I received 

mediation, focusing on large scale mediation processes 

public pol I have researched 

a on policy mediation I 

Association of Governments (SANDAG) on the 

present mediation policy and, along with some col I am 

currently conducting training programs in 

government officials for SANDAG. 

1 
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II. WHY MEDIATION SHOULD BB ENCOURAGED AMONG LOCAL GOVERNMENTS 

Mediation can be used and applied readily and cost-efficiently to 

the resolution of impasses and stalemates on a wide variety of 

disputes involving public policy issues. Mediation is equally 

appropriate to resolving disputes between different local government 

units, such as cities and counties; between a local government and a 

regional or state agency; and between a local government and private 

parties, such as a major business, a developer, or a group of citizen 

advocates. 

There are a number of significant advantages to be gained by 

encouraging the use of mediation in particular, among other methods of 

ADR, as the preferred method for resolving the kinds of disputes 

referred to above, when an impasse or stalemate has been reached. A 

considerable amount of empirical data, gathered mainly from other 

states and also from our limited experiences in San Diego, is now 

available and demonstrates that such advantages are real and can 

easily be obtained. The benefits we can expect to realize from the 

widespread use of mediation techniques by local governments in 

California are the following. 

The amount of time and resources required for resolving 
disputes that have reached an apparent impasse will be 
greatly reduced. 

The overall quality, effectiveness, and level of 
satisfaction in the decisions reached in dispute resolution 
efforts will be improved. 

The degree of creativity in finding new approaches toward 
solving intractable problems will be enhanced. 
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The level of commitment by the disputing parties to the 
solutions generated will be strengthened the amount 
enforcement effort required to implement 
will be reduced. 

Over time, the relationships among the parties 
cast as traditional adversaries in a competitive 
can be expected to improve. A higher level of trust 
attitude of cooperativeness among these 
result. 

The concept of mediation is not new. Mediation, sponsored 

federal government, has long been associated with the 

of labor disputes under the Taft-Hartley Act. The process of 

mediation is used among diplomats in the search to 

international disputes. In an informal way, each of us at one or 

another may have experienced mediation when the assistance a 

neutral third party was sought to help resolve a dispute. 

During the past twenty or so years, beginning with 

Harvard University in Cambridge, the techniques 

mediation have been studied, catalogued and researched. 

has produced a set of theories as to why mediation is so 

at 

resolving seemingly insoluble disputes, and how mediation can to 

the benefits referred to above. The effort has also 

process, so that the methods, skills and qualities an 

mediator can be studied and learned. 

More , the this has 

application of disputes involving local 

governments over issues of public policy, particularly the areas of 

growth management, economic development, and 

preservation. Several states have established for mediat 

of publ policy issues to assist state agencies and local governments 
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in the application of mediation processes for public dispute 

resolution. 

III. HOW MEDIATION HBLPS RBSOLVB LAND USB (AND OTHBR) DISPUTBS 

A. The Traditional Process Por Land use Decision Making Does 
Not Bncouraqe Dispute Resolution 

The traditional process off public review of land development 

begins with the land owner or developer preparing a plan for 

development. The plan usually seeks to maximize the potential for the 

land. The plan may be prepared according to the standards and 

requirements for development published by the local government. Next, 

the developer presents the plan at a public hearing conducted by the 

local agency and, for the first time, may encounter opposition either 

from the local agency officials, or from vocal members of the public, 

or both. 

The problem is that the public hearing procedure and the 

formal proceedings required under present law are not designed or 

intended to promote resolution of disputes. Rather, the procedure is 

designed to meet the needs of due process and to allow interested 

parties the opportunity to be heard on the actions about to be taken 

by their government representatives. 

The formal public hearing is not a good forum in which to try to 

resolve disputes. Usually, there is too little time available. The 

interested parties, having had advance notice, but little or no 

opportunity to communicate with the proponent, by the time of the 

public hearing have developed hard, fast positions in opposition to 

the proposal which they present as forcefully as possible in the 
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little time allotted. The decision making process is majority 

of reviewing body on the project as submitted, up or 

actual parties to the dispute are not the ones who make 

decision, and the parties generally have little or no 

negotiate directly with one another. The decision arrived at most 

often is a mere compromise imposed by the reviewing authority. It is 

not difficult to see why this process generates so much animosity 

the parties involved and usually leaves one or all parties 

dissatisfied. 

B. How Mediation Works 

Mediation is not proposed as a substitute for the hearing 

process. Rather, as a supplementary proceeding to be used as 

disputes arise that are not amenable to resolution through the 

traditional process. An agreement reached in mediation can 

be brought back for approval by the public authority. 

Mediation is a flexible process that allows all parties to a 

dispute to participate in the search for a solution. The 

control the process, and the nature of the agreement reached. 

complex issues can be dissembled, broken down into manageable s 

Time can be allotted according to the difficulty of the topic. 

Experts lized help explain 

answer Tentative agreement can on 

concerns, and parties can then work toward building on these smal 

agreements. The resulting agreement is not imposed by a neutral 

voting whole scheme up or down, as in hearing 

the parties themselves crafting an agreement to their 
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respective interests and priorities. 

c. Mediation is a Resource Efficient Process 

Mediation does not restrict the number of participants, but may 

involve all those who believe they have a stake in the outcome, either 

directly or by representation. Parties who might otherwise be 

excluded from participation at a hearing can be brought directly into 

the process. Communication among such parties is direct, and not 

dependent upon intermediaries. 

Mediation also encourages more effective use of time. The 

parties determine how much time is needed, and available, to resolve 

issues. The parties also determine what information is relevant to 

the issues. In mediation, the process is managed in flexible and 

adaptive manner according to the needs of participants. 

The neutral, third party mediator facilitates and helps to open 

blocked channels of communication. The mediator may suggest new 

avenues for the parties to explore in searching for creative 

solutions, or may undertake "reality checks" in an effort to get one 

party or another unstuck. 

D. Mediation Encourages creative Problem Solving 

An important objective in mediation is to help the parties to 

recognize and define their underlying interests; and to negotiate for 

these interests rather than defending preconceived positions. This 

approach encourages the search for "win-win" alternatives. Creativity 

is enhanced. Solutions emerge from those closest to the problem, 

rather than being imposed by some "higher authority". 
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E. Mediation Helps Build Trust and commitment 

Because the parties are expected to work out the 

mediation encourages the development of trust among 

The parties share a sense of "ownership" of the solutions 

Solutions are not imposed on the "losing party", in fact when 

mediation works effectively, there are no "losers". The 

encourages collaboration among the parties, instead of efforts to 

"overpower" the other party. Consequently, enforcement of the 

agreement is rarely a concern. Mediated solutions help the parties 

build a pattern of success and set the stage for 

efforts in future disputes. 

IV. DEN TO USB HBDIAT'ION IN GROWTH MAN'AGBJIBNT 

The degree of success achieved in a State or Regional 

Management Plan will depend heavily upon the ability 

governments to resolve many disputes in an efficient and 

manner. As the primary instruments for implementing growth 

strategies, local governments will be called upon initially to 

their own local General Plans to conform with the Statewide and 

regional goals and priorities: then to implement the ects and 

programs either through their own development or by 

rev and approval of private efforts. In these 

mediation can play a major role in providing local governments an 

improved method with which to the disputes that inevitably will 

The San Diego Association of Governments has a policy 

encouraging the use of mediation as a primary means for resolving 
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disputes between local agencies in the preparation and implementation 

of the regional growth management plan. The plan relies upon a self 

certification process in which individual cities and the county must 

conform their general plans to the regional growth management 

strategies. It is anticipated that disputes will arise between 

neighboring jurisdictions over provisions of their respective self­

certified plans. Mediation is seen as a preferred means for 

addressing these disputes early in the process. The expectation is 

that mediation will enable the parties to find better solutions, more 

quickly, and develop improved relationships in the process. 

IV. PRESENT BARRIERS TO TBB APPLICATIOB o• TBB MBDIATIOB PROCESS 
IB PUBLIC POLICY DISPUTES 

If mediation is so effective in resolving disputes, why isn't the 

process used more often? There are three obstacles impeding greater 

reliance by public officials on the use of mediation in resolving land 

use and public policy disputes. 

A. Informational Barriers 

The most important barrier is simply the lack of awareness and 

knowledge among local public officials about the process and its 

application in the broader dispute resolution context. Experiences in 

the SANDAG effort and the City of San Diego program have shown that 

when mediation is first proposed, most local public officials, and 

people in general, are unfamiliar with the process. Mediation is 

often confused with the different process of arbitration, or is 

believed effective only in the traditional context of labor disputes. 

Even after the process of mediation has been explained, there 
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often is a secondary hesitation over the real, but incorrect, 

that submitting to mediation relinquishes control by over 

the outcome of the dispute, as does occur in arbitration$ 

the further, perhaps an inherent, hesitancy in each of us to let 

long-held feelings of distrust of those we see as "adversaries", a 

reluctance to show a willingness to negotiate our disputes for fear of 

being seen as "weak" by our adversary or, worse yet, by our 

constituency. 

B. structural Barriers 

There are also perceived legal impediments to us 

public policy disputes. Recently, a city attorney stated that 

mediation could not be used by a City council "because of the Brown 

Act" 1
• I pointed out that the Brown Act does not prevent members of 

a governing body from participating in mediation in an open 

nor does the Brown Act prevent a governing board from 

representatives to a closed mediation process. Many of my col 

today are concerned about the implications of using 

government disputes for fear of violating the Brown Act, or due 

process requirements. Without express statutory authorization, 

concerns are not easily dismissed. 

c. Lack of Resource Availability 

Thirdly, the opportunities and advantages us 

an alternative means for resolving disputes, has just recently entered 

the mainstream consciousness. Corporate America is just beginning to 

The California Open Meeting Law", Government Code section 
54950, et seq. 
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find the process to be an effective and efficient preferred 

alternative to actual or threatened litigation. Today, many large law 

firms are scrambling to get on the band wagon in offering "mediation 

services", along with the more traditional line of litigation 

specialties. 

The publication of two seminal works2 on the methods and 

benefits of using mediation in resolving public policy disputes within 

the last five years attests to the recency in which any attention has 

been given to this newly emerging field. I heartily recommend these 

publications to you for a more in depth review of the mediation 

process and its applications in public policy disputes. 

The use of mediation in public policy disputes has not yet 

reached wide spread awareness among local officials, nor has there yet 

developed a market for finding and obtaining skilled, qualified 

mediators. At present there are no standards established for 

determining who may be qualified to serve in the capacity of a 

mediator. 

There are now many individuals from various backgrounds who are 

"entering the market" and offering their services. There is a risk 

that not all of these individuals are sufficiently qualified or 

knowledgeable to undertake the specialized tasks associated with the 

mediation process. The California Judicial Council is considering 

2 The two publications referred to are: Breaking The Impasse, 
Cruikshank and Susskind, Basic Books, 1987; and Managing 
Public Disputes: A Practical Guide to Handling Conflicts, 
Josey-Bass, 1988. For an introductory publication designed 
for local elected officials, see also Resolving Municipal 
Disputes, David Stiebel, Association of Bay Area 
Governments, 1992. 
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whether to establish a "certification process". There an 

need for low cost, effective assistance in educating local 

officials about mediation, and in providing referrals of i 

mediators. 

V. RBCODBNDA'fiONS AND CONCLUSION 

The widespread and proper application of mediation processes for 

resolving land use and public policy dispute, over time, will 

significant and beneficial impacts. These impacts will foster 

economic development and growth management by speeding 

decisional processes of local governments when impasses and stalemates 

occur; by improving the quality of the decisions reached; 

achieving more effective public involvement: by improving publ 

understanding of need for both balanced economic growth and 

management; and by generating stronger commitment to 

processes, programs and policies. 

The Legislature can tap into the potential of mediation, as 

applied to land use disputes and growtth management, by promot 

supporting the widespread application and use of mediation among 

governments. Specific steps for you to consider are the following. 

1. Include ADR and Mediation as an element of a comprehensive 
legislative program for economic growth and environmental 
protection. 

A comprehensive legislative program for balanced economic 

and environmental program should at least include the fol 

four basic elements: 

a. The adoption of clear, cohesive, quantifiable goals 
priorities for balanced economic growth and environmental 
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protection, down to the regional level. 

b. A mandate upon local and regional government to develop 
strategies and programs to implement the goals and 
objectives. 

c. A dependable program of financial assistance and 
revenue sharing incentives for those local governments in 
need that can demonstrate progress toward achieving the 
goals and objectives. 

d. Statutory authorization for a permissive dispute 
resolution process that relies upon mediation as a first 
step to be taken when a dispute reaches an apparent impasse, 
and may also include a streamlined adjudicatory process as 
the next and last step prior to Appellate Court Review. 

Mediation should not be made mandatory. Public agencies should 

not be required to submit to mediation against their will. The 

process is too easily sabotaged under compulsory mediation. An 

important criteria for effective mediation is that the parties 

voluntarily agree to mediation, even if reluctantly so. 

However, it should be required that a reluctant public agency at 

least consider mediation in an exploratory meeting with a third party 

neutral mediator when mediation is called for by another public 

agency. The mediation literature is replete with anecdotal evidence 

that a skilled mediator can often convince an initially reluctant 

party to agree to mediation. This is sometimes referred to as the 

"convening" role of the mediator. Once involved in mediation, most 

reluctant parties find that the process works favorably. Many 

experienced mediators can relate how the most reluctant parties often 

become the strongest advocates for mediation. 

The statutory scheme for mediation should include the provision 

that when a public agency finds an impasse has been reached in a 

dispute with another public agency and issues a request to mediate, 
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before any further action can be taken, the other party must consult 

with a mediator, whether chosen or appointed, in an exploratory 

evaluation of the dispute. If the party remains unwill to mediate, 

the mediator may then be asked to issue a report to that effect, 

including any relevant observations if not otherwise privileged, and 

the aggrieved party may proceed with any subsequent actions or 

remedies that may be available. 

2. Establish State Sgonsored Center§ For Public Policy and Land 
Use Alternative Disgute Resolution 

To fill the urgent need for education and information among local 

officials regarding the methods of alternative dispute resolution and 

the mediation of public policy and land use disputes, resource centers 

should be established in both the northern and southern areas of the 

State to gather and disseminate such information. These centers also 

could serve to identify and maintain panels of mediators quali and 

experienced in the field, and to make referrals of the names of such 

individuals to local officials upon request. In addition, these 

centers could sponsor or coordinate much needed research in the field 

of dispute resolution techniques applying to public policy and land 

use. 

Similar centers have been established in other states to the 

benef governments and the public generally. The 

in these states has been favorable. This approach be cost 

effective and would find wide spread use and benefit in many areas 

involving economic, political, environmental and social conflicts 

California. 
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3. Amend The Brown Act To Provide A Closed Session Exception 
For Mediation caucus 

Generally, the California Open Meeting Law, commonly known as the 

"Ralph M. Brown Act", requires that all meetings of local agency 

governing boards must be conducted in public. There are three 

exceptions permitted when local agency governing boards may meet in 

closed session. These exceptions allow closed meetings for the 

purpose of receiving advice or giving direction in pending or 

threatened litigation, for giving direction to representatives 

regarding employee salary, benefits and working conditions under 

current negotiation, and for giving direction or receiving advice 

concerning property acquisitions. 

A fourth exception should now be added to the Brown Act that will 

allow the governing board of a local public agency, when it is party 

to a mediation proceeding, the opportunity to meet in closed session 

for the purpose of holding a caucus with the mediator, or to instruct 

the representatives of the board on the course of the mediation. 

Providing an opportunity for a governing board to meet in closed 

session with its representatives on the course of a mediation 

proceeding is necessary for the same reasons as for the current 

exceptions. These are to permit the board to hear from its 

representatives concerning the positions of the other parties and to 

freely discuss alternative responses or proposals without risk of 

jeopardizing or compromising the position of the public agency, and to 

maintain a level playing field. 

The proposed exception would not defeat the purpose of the Brown 

Act by depriving the public of its right to know of actions taken by 
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its representatives if it were subject to the same safeguards that now 

attach to the current exceptions. That is, any actions approve an 

agreement resulting from mediation would have to be taken at a regular 

open meeting. 

The provisopm that a governing board may meet in closed session 

with a mediator for the purpose of holding a caucus is essential to 

enable a mediator to provide effective services. Mediators often meet 

separately in caucus or closed sessions with each of the parties for 

various reasons. such reasons include the need to explore a new 

approach toward settlement with one of the parties, if the mediator 

has reason to believe the approach may be fruitful; determining if 

there are some undisclosed factors affecting the negotiations; or, to 

undertake a "reality check" with a recalcitrant party. These services 

cannot be provided effectively in open meeting in the view of the 

other parties. 

Each of the above recommendations involve little or no cost to 

the State and can be implemented quickly upon passage of the necessary 

legislation. I urge the Committees to consider these recommendations. 

Again, I would like to express appreciation to the Committees for 

opportunity to present my views, and for your attention. 
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at the University of San Diego School of Law. She developed the 
Environmental Mediation Program from its inception in 1989 and 
continues to administer the Program. She also provides trainings 
in mediation, negotiation and communication skills. She has 
presented programs for the National League of Cities and the 
Society of Professionals in Dispute Resolution. 
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INTRODUCTION TO MEDIATION 

Mediation is an informal dispute resolution process in which a 
neutral trained mediator (or team of mediators) assists 
parties reach a resolution to a given dispute which is 
mutually acceptable. The role of the mediator is to clarify 
issues and understanding so that the parties are able to agree 
on a resolution of their issues. Unlike a judge or 
arbitrator, the mediator does not impose a decision on the 
parties. Instead, the mediator facilitates dialogue among the 
parties which is conducive to settling the dispute outside of 
the courtroom setting. 

BACKGROUND OF THE ENVIRONMENTAL MEDIATION PROGRAM 

In November of 1988 the City of san Diego entered into an 
agreement with the University of San Diego School of Law for 
the development and demonstration of a dispute resolution 
program and the creation of an "Environmental Court" within 
the Municipal Court system to hear certain municipal land use 
cases. The project also included the collection of data and 
evaluation of the code enforcement policies and procedures of 
the Building Inspection Department, Planning Department 
(primarily Zoning Investigations) and City Attorney's Code 
Enforcement Unit. The project team published its results in 
January 1990 and presented them to the City Council in April 
1990. The Environmental Mediation Program was founded as the 
dispute resolution demonstration component of the 
Environmental Court Project. 

During fiscal year 1990 the Program was jointly funded by the 
city and the University of San Diego School of Law as part of 
the Environmental Court Project. For the last three years the 
funding was derived from a variety of general and special fund 
sources. For fiscal year 1993 the Environmental Mediation 
Program budget is $133,850. 
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The Environmental Mediation Proqram has proved successful 
beyond all expectations and continues to provide an excellent 
and cost effective tool for achievinq voluntary compliance. 

RESULTS 

The success of the EMP continues to remain high. Since August 
of 1989 the Program has achieved written agreements in over 
95% of the mediations held. The compliance ratio is equally 
successful. To date the program has mediated or conciliated 
over 400 cases with a compliance rate of almost 75%. The City 
Attorney's Code Enforcement Unit prosecutes most of those 
cases where mediation is unsuccessful. 

COST SAVIRGS 

A. Savings to City pepartments 
The department staff time to prepare a case for mediation 
averages two hours, a small fraction of the time required by 
departments to prepare a case for litigation. Mediation 
requires one and occasionally two staff to be present for a 
two hour process. If a case is taken to court the 
investigator will on average be required to make two half 
court appearances. In complex cases several investigators 
andjor supervisors would be required to appear. On average, 
mediation requires one-fifth the staff time as litigation. 
This results in substantial cost savings to departments. 

B. Savings to city 
Prior to the establishment of the Environmental Mediation 
Program, the city Attorney's Code Enforcement Unit prosecuted 
a large number of cases now resolved through mediation. The 
average cost of prosecuting a code enforcement case is 
estimated at $10,000. The average cost of mediating a case 
is estimated at $1000. (These figures include departmental, 
litigation and mediation staff time). The Program is 
successfully resolving over a hundred cases per year. The 
cost savings to the City are impressive! Since its inception 
EMP has assisted in a 25% caseload reduction for the City 
Attorney's Code Enforcement Unit. That unit is now able to 
focus its energies on more complex cases with serious health 
and safety hazards and cases with uncooperative property 
owners where litigation is clearly the appropriate remedy. 
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TIME TO COMPLIANCE 

Compliance can usually be achieved through the mediation 
process in half the time required by litigation. A mediation 
is usually held within three weeks of a case being received by 
the Environmental Mediation Program. Most written agreements 
reached in mediation require compliance within sixty to ninety 
days. Because the parties have participated in the decision 
making process (as opposed to an order forced upon them by a 
judge or arbitrator) compliance is much higher and faster than 
traditional forms of dispute resolution. For instance, once a 
litigation case is filed in the court it will generally take 
from three to six months before the trial is held. After 
judgment is rendered it is likely to be another thirty to 
sixty days before compliance is achieved, if ever. 

BETTER DEPARTMENT AND CITY RELATIOKSHIP WITH CITIZEKS 

Perhaps the most far reaching benefit of the mediation process 
is one that cannot be quantified. The results of post 
mediation interviews with over two hundred participants shows 
a dramatic improvement in their attitude toward the City and 
the Departments after mediation. 

A. High Level of Property owner Satisfaction 
Property owners have stated in these interviews that they find 
the Department representatives to be "very helpful" and "very 
willing to help work out the situation". Participants also 
mentioned appreciating the "information exchange", that all 
the options were "laid out" in the mediation and expressed 
relief "that people were cooperative not hostile". One party 
mentioned how important it was to "get consistent help from 
the Housing Department. It made compliance much easier when 
we knew what needed to be done." Another party said "I felt 
helpless and frustrated before the mediation. But this is a 
great process! It takes two people to cooperate. [The city 
representative] was very helpful and we both wanted to work 
out an agreement." 

Feedback from participants in Noise mediations, which involve 
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neighborhood participation, is particularly illuminating of 
the benefits of the mediation process. "I was furious before 
the mediation. I went in with my claws out. I have seen a 
tremendous change in my own attitude and my neighbors'." The 
mediation was "extraordinarily profitable .... ! was amazed at 
the process! I am now on very good speaking terms with my 
neighbors. I had to silently admire the work you people do. 11 

"A remarkable change has occurred" in the neighborhood. 

B. Volunteer Mediators 
The City image is further improved by using volunteers from 
the community and legal interns from various law schools to 
conduct mediations. An overwhelming majority of the 
participants interviewed felt "very satisfied" with the 
mediation process and many of them addressed the neutrality 
issue directly. They appreciated the mediators' "neutrality" 
and the "chance to speak and be heard". They mentioned it was 
particularly helpful to have "someone in the middle ground to 
see my side and help me solve problems" and "important to have 
neutrality in the City". "The mediators helped bring us 
together and clarified what each side felt needed to be done". 
Many commented that mediation was "better than going to court" 
and they were "glad everything is settled". 

TRAIHIHG WITH COMKUBITY VOLUBTEBRS 

A. Zoning Volunteers 
The Environmental Mediation Program staff has worked closely 
with the Planning Department to provide training in 
communication skills for "Zoning Volunteers". Zoning 

are individuals from the community who have 
volunteered to assist the zoning department by investigating 
and attempting to resolve minor code violations their 
neighborhoods. A half-day training in effective communication 
and dispute prevention techniques has been developed based on 
mediation techniques. Two trainings have been held with over 
40 zoning volunteers participating. 
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B. city Height's Code Enforcement Volunteers 
The Environmental Mediation Program has also collaborated with 
the City Heights Community Development Corporation (CDC) in 
training volunteers who are interested in enhancing their 
community environment. The Program's Director and Assistant 
Director facilitated communication and cultural sensitivity 
workshops for these volunteers. Half-day training programs 
were 
held which emphasized code enforcement issues and focused on 
gaining voluntary compliance in the neighborhoods. 

CONCLUSION 

The heart of the mediation process is its emphasis on 
communication and understanding among parties in a dispute. 
Even in the code enforcement area, one of the primary 
advantages of mediation is the opportunity to be heard by a 
neutral third party who assists the parties in overcoming 
communication obstacles. Investigators resolve approximately 
90-95% of San Diego's code enforcement cases in the field. 
That leaves only 5-10% of the cases which require aid from an 
outside source. 

The code enforcement experience of the Program has revealed 
that noncompliance is usually the result of a breakdown in 
communication between the City and a prop~rty owner. Often a 
property owner needs an opportunity to vent some of his or her 
frustration about the bureaucracy or the law; frequently the 
City representative needs to explain the rationale behind the 
law and offer alternative means of compliance. This exchange 
of information and frustration occurs most effectively with 
the assistance of a neutral mediator. 

The success of the Environmental Mediation Program has led to 
an expansion of the Program into other areas of conflict 
encountered by municipal government. Program staff have used 
mediation techniques to: resolve inter-departmental issues; 
facilitate public meetings on proposed ordinances or ordinance 
revisions; foster better relationships within neighborhoods; 
and develop consensus among groups directly impacted by 
proposed land-use policies. The potential in municipal 
government for a process that improves communication and 
understanding appears limitless. 
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The City of San Diego has recognized the many benefits offered 
by the Environmental Mediation Program. The staff at 
Program invites you to inquire about the possibilities of 
using mediation in your particular situation. 

The following is a list of City departments/divisions which 
use the Environmental Mediation Program's services: 

Planning Zoning Investigations 
Building Housing Inspection 
Litter Fire 
Property Police 
Noise Abatement Transportation Demand Management 
Traffic Engineering & Development 
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OUTLINE OF COMPLIANCE MEDIATION PROCESS 

I. MEDIATION PROCESS 

A. Introduction 

Describe mediation and role of mediator 

B. story telling 

Each party (property owner and city representative) has 
opportunity to describe the situation from their 
perspective without interruption 

c. Exchange and Negotiation 

Opportunity for parties to understand other's 
perspective and other party's needs 

Vent anger or feelings of persecution 

Explain why law exists and why property needs to come 
into compliance 

Clarify what exactly needs to be done and alternatives 

Reach an agreement that is satisfactory to both parties 

D. Draft final agreement 

E. Sign typed agreement 
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XX. ROLE 0~ DEPARTMENT REPRESENTATIVE 

A. Must be able to make decision regarding: 

1) How property owner can COMPLY and what substantial 
compliance will be 

2) WHEN specific tasks need to be done - allow 
"reasonable" time 

B. Explain why the law exists 

c. Offer suggestions and options of alternative ways in 
which property can be brought into compliance 

D. Distance themselves from past events and seek 
compliance not punishment 

E. Be willing to offer something to the other party -
maybe to be a contact person, schedule inspection at 
owner's convenience, send owner information, be willing 
to grant extensions of time if they have made efforts 
toward compliance 

F. Maintain confidentiality of complainant 

G. Monitor compliance after mediation 

III. ROLE 0~ MEDIATOR 

A. Maintain control of process 

B. Keep meeting balanced and focused 

C. Help parties clarify their needs and possible solutions 

D. Assist parties draft agreement that is CLEAR and 
SPECIFIC 
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In addition to notices, demand 
letters and the traditional day in court. 
The City of San Diego, California is 
using ~tool for gaining compli­
ance in code enforcement disputes. 

It's mediation-and appar­
ently, it's working. 

"We bring in the alleged 
violatOr, a representative from the 
appropriate department, and a media­
tor. In more than 90 percent of the 
cases, the parties walk away with a 
written agreement Plus, we're getting 
more than 70 percent compliance," 
said Dispute Resolution Coordinator 
Susan Quinn. 

The mediation efforts are part of 
the Environmental Court Project. a 
pilot program jointly funded by the 
City and the University of San Diego 
Law School. Quinn. legal interns, 
professors and others serve as media­
tors. 

"It's an opportunity to work 
conflicts out- an intennediate step 
to keep disputes from having to go to 
the city attorney's office for prosecu­
tion. Most of the cases come from 
zooing and deal wilh problems such 
as inoperable vehicles in someone's 
front yard. We have had some neigh­
borhood situations and housing 
violations involving tenants and 
landlords," Quinn said. noting that 
mediations began in September 1989 
and about 60 had been completed by 
the end of the year. 

"It's been very successful 
Using a systematic approach. we 
wanted to tackle cases that weren't 
eminent health and safety issues. We 
wanted to explore mediation with 
neighbor-to neighbor disputes or 
personality-type disputes between an 
inspector and a violator. Mediation in 
these types of cases allows us to 
channel our energies to more large­
scale or significant cases," said Joe 

t02 
Mediation Can Make A Difference 

.. In more than 90 percent of the cases, the parties walk 
away with a written agreement. Plus, we're getting 

more than 70 percent compliance." 

Schilling, supervising anomey for the 
City Attorney's code enforcement 
unit 

Wchael Shames, an executive 
dlleaorofautility~er~p 
who serves as the director of the 
Environmental Court Project. pointed 
out another benefit of mediation. 

"Disputes can be settled- to 
the satisfaction of both parties -in a 
matter or weeks or months, compared 
to the one-and-a-half to two years 
needed for the cwrent coun system," 
he said 

"Everyone walks 
away feeling 
good after a 

session." 
"It's amazing how flexible 

departments and violators can be. 
Many times, an individual just 
doesn't understand what needs to be 
done or how to go about it W"Uh 
mediatioo. the Oty department repre­
sentative can serve almost as are­
source," Shames added. 

According to Shames, the 
mediation program has bel~ to 
"stop the growth" of a 2.600 zoning 
case backlog. Perhaps it's also given a 
"human side" to city government 

"It gives the property owner a 
place to tell their side of the story, 
which often they feel is never heard. 
They can open up and tell things that 
they didn't want to tell the investiga­
tor. The City then can take that into 
consideration, yet still get canpli­
ance," said senior planner Ty Rogers, 
who works in the neighborhood serv­
ice division of the planning 
department's zoning investigation 
section. 

"The investigator isn't present; 
usually a planner in zoning serves as 
our representative. Usually, we're 
able to get what the investigator tried 
to get Sometimes, it's a matter of 15 
days being given to comply when the 
person needed 30. We had one 
individual with health problems, but 
we didn't know that when we were 
knocking on his door and sending him 
notices of violations. Mediation is 
another way of showing government 
cares apd can respond- once we 
understand the situation," Rogers 
said 

"Most of the time. we're just 
working out a time frame for a:etting 
compliance. But if we do have to go 
to court. the fact that we tried to 
mediate is a plus for us," he added 

Who decides when mediation 
will be used? According to Schilling. 
weekly meetings are held to discuss 
cases, with representatives from 
zoning and the city attorney's office 
working as a team to determine when 
mediation gets a green light 

''Traditionally, the city 
attorney's office is cootacted only 
when legal advice is needed But 
zoning enforcement is a legal area and 
it's important to bring the city 
attorney's office into cases. The 
ultimate goal is to get compliance. 
And with mediation, we're often able 
to do that effectively- saving time 
and money for the City and taxpay­
ers," Schilling said 

"It's like an old fashioned 
neighborhood approach -let's just 
sit down and talk to each other. 
Everyone walks away feeling good 
after a session." he added. 

For more information on this 
City of San Diego program, write to 
1010 Second Ave., Suite 300. San 
Diego, CA 92101 or call619-533-
3072. 
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Volunteers 
help solve 
city disputes 

SA.NDIEOO 
Olhi!ll shatters Deigbborilood barmo­
!lf faster tlwl doMybrooa over 
OO.Uding. :wll.i.l!g and other lal'ld-use 

iflfractiom. Violatilllll a.lso spur t.be proct!U 
of oommlmity decay. 

So, a11 impres::live Sail Diego pilot p~'~>­
gram. t.be Dispute Resolution Office (DRO), 
is wort.b d!teril:lg. The simple, low<OSt pl'l>­
ces settles IIWIJ mllllicipal code ofie.ases. 

They nmge from jw:lked cars, old mri· 
geraton and otber eyesores oo property to 
garages illeplly oooverted to llriog llllits. 
Complamts are common aboot Mise, busi­
DI!IIS4!S operating in residential areas. or llfl­
we plumbing. b~t.ing and electrieall.Dstal· 
!aliom. :;coffiaws ignore code reqttiremects 
!0 I:!Wld fences, sheds and other structures. 
~ voiWJt.eer ORO mediiton use ubu· 

resucraey with a biiiiWI face" to resell ac­
cord on ofteo bitter, long-dran-out argu­
ments. Mediators don't make de<:isio!IS. They 

By HERB FREDMAN 

are OOD<:iliators, mlled at !lllillg oollflict-res­
olutioa tecbliiques to obtain agreement 
among OODteoding parties. 

Sll:!WI Quinn, a trained mediator and attor­
ney, directa DRO. More than 100 wrangles, 
IIWIY lllgbly emotiooal, have been baodled 
mce tbe inoovative project began last Sep-
ttmber. more are scheduled for me-
mtioll. sign written agn~·ents 
ill more percent o! tbe cases. 
ll!lld wit.b property owners complying 
dtyo~. 

DRO. along witb ao inlell:slve Ul-mooth 
of Sail Diego mllllicipal code worce­
il! ~ joilltly throop Jll!le by the 

city Ulliversity of San Diego Law School 
Cootinoing t.be program aDOther year will 
cast $90,000. Much can be covered by a civil 
peualty fuM collected !rom viola!.on alld 
from special Bllildillg inspection Depart· 
meat hmds. The City Collllcil pla!:lll a bearillg 
oo the program SCIOli, and sllollid provide the 
sma.ll mn.ain.ing upeose. 

Zoning. boll!ill& alld bulldillg-code viola· 

Herb FredmM JS a writer MJd former re­
porter wbo /Jas lived m San Diego sin~ 1948. 

SAN DIEGO TRIBUNE B-7 

t10111 aro an orgeflt problem. U allowed to 
fester, they can tear don a commllllity. San 
Diego's state and mllllicipal code ordinances 
fill 2.000 pages. It's easy to put new regula· 
tioos on tbe books to protect bealth and safe­
ty, but en.!oroemeflt is a difficult, often 
tlwliless chore. 

CommU!I.ities aro getting less bomoge!!e­
ous. Infractions pit neigbbor against neigh· 
bor. Offemes often perstst despite waroings. 
They breed dil!respect for mllllicipal Ia ws 
and threaten public well-being. 

Reside!!ta are qlliclt to me complamts wit.b 
col!llcil members and <:ity bureaus. Colllleil 
staH:s respond with a blim.rd of "route slips" 
to t.be city manager and ot.ber departments. 
No single Ull.it balidles all these problems. · 
The stack of W~SetUed offe!ISI!S !llcllldes tbo!I­
!Wids of cases. 

U violations reqll.lre court action. tbey 
ofteo take yean for the city attorneys liD· 
derstafied code enforcement Ull.it to resolve. 
A fragmeated, overbllrdelled system allows· 
IIWIY cases to fall through the crack& 

No large jurll!dlction can do without com· 
ple.r code o~ Yet, if the city tries for 
complete compl.la!lce, u army of bur~u­
crata - inspecton, clerks, prosecutors and 
judges - would be needed, along with many 
more jail cells. Costs wollid llankrupt tbe 
city. 

An economical approach, using DRO, 
brings alleged violators together witb 
trained mediators and city representatives 
Ill a neutral setting. To avoid confrootation, 
complaillants are never present or idellillied. 

Mediation on average lakes about two 
months. Alternatively, gainillg compliuce 
through letters, eitatioDS, demand notice:~ 
and court proceedings can take years. Ofli· 
cials despair of ever settling a huge backlog 
of cues, some dating had. five yean or 
looger. 

A typical dispute resolution case involved 
property oner Alex Gooz.ales (oot bis real 
llallle). His rental llllits near downtown San 
Diego have beell nothing but headaches. The 
latest trouble waa a notice t.bat a tenant, Ed 
Jolmaoo, was violating zoning ordillances. He 
filled mucb of the yard witb Mting autos 
and Other jllllk. 

Gonzalez waa invited to meet with a me­
diator and zoning officials. Wit.b no interrup­
tion. he was allowed to express bis !rostra· 
lion with Jobn.soli, bis anger because some 
"busybody" neighbor bad and 
bis disliie of a city inspector 
oflldOilS. 

A zoohig sopervisor wu sympat.betic but 
fum that property owners ult.inoately aro 1'1>­
sponslble. He did not reveal wllo complained. 
He e.tplained why ordill&llce:! are necessary, 
and offered to meet at the property a week 
later with Gooz.alez and Jollaso11. 

They would ootify the tenant t.bat be mast 
romove the litter Ill two weeks. if Johnson 
doesn't comply, Gonzales mmt start eviction 
proceedillp againat 111m and see t.bat 
debril! Is removed. if Gonzales mom 
fait.b Ill c:arryillg out t.be agreement, be will 
get reaaooable extra time to comply. 

Defillite dates are set lor eacb step. Go11-

4, 1990 

tales signed the written He 
tbe session mollified 
live's attitude and efforts the skilled 
mediator. Quick settlement o! code mfrac· 
tious gives enforcement public credibility. 

Many city dispute resolut.wn volWlteers 
are tra!lled law students, who recetve credit 
lor their work. Others are civic-minded 
and women woo Wldergo rigoro!lll 
training and commit to worling at least 
00111'11 a month for a year. 

Commllllity Mediation of San Diego 
rides mud! of the trainillg as well as 
leer mediators for DRO. The no11-profit or­
ga.niutloo lw a roster of more tbau 200 
diaton and I long list O!l!!lD'UCa!lU. 

No matter where live, moot 
Diega!:lll are toucby their ne1gl:!bor· 
l!oods. Abandoned or can on 
deatlal Iota get their 
wbell oWDerS put an illegal on a 
zoned for two. Uusig!\Uy !ence:~ or 
erected without bulldlng permits, or resl· 
deata woo party all lligllt with loud 
roin community good feelillg. 

San Diego i.s maturtog while contintlinl! 
grow. Code enforcement is the 
city can forestall more rrumhlina 
urban environml!llt and detenontmg, 
riddea neighborhoods. 

Using volllllteer !acilltaton and diseussrng 
dilficultles builds vnllingneas to compro­
mise. U soothes irate t"eS!deots ll.lld reaches 
satisfying solutions to annoying disputes. It's 
an important stimulus to groater sense of 
commU!I.ity. D • 
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BROBECK. PHLEGER & HARRISON 

My task today is to define the problems of relying on the 

system to enforce the various planning land use and related environmental 

requirements of California law. Having defined that problem, I will discuss in detail one 

possible remedy, the establishment of a state Land Use Court, which was by 

the Ueberroth Commission and embodied in Senator Bergeson's bill, S.B. 434, was 

introduced in the last legislative session. 

I. 

STATEMENT QF mE PRQBLEM 

A. Inadequate Case I..aw. 

The California Supreme Court in recent years has been overwhelmed by case load. 

spends a majority of its time handling capital punishment cases and takes very few land use 

or related environmental cases. Typically we will see no more than three or four cases 

direct relevance to the planning and development process in any given year. 

made increasing reliance on the depublication process which has eliminated a number 

decisions which offered useful guidance to both public agencies and project au•nn .. .:u 

problem with the extensive use of depublication is that we do not get a good body of case 

which individual project applicants can use in challenging the more arbitrary practices 

It is .... n.nu:.u to get agencies to resoorul to '""""~··uuJl'V 

on It is even more difficult we 

previous litigation, directly on point, which cannot be cited as precedent. 

the quality of judicial decision making is training 

1980s, attitudes 

1 
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towards gun control, capital punishment and other issues were often the criteria used to select 

judges. Judges tend to disproportionately be chosen from trial lawyers, particularly 

prosecutors, who have general litigation backgrounds that serve them well for mest purposes, 

but typically have little direct experience in municipal, planning, or environmental law. 

The third problem is that the planning law in California has become so complex over 

the last 10-15 years. A variety of procedural requirements cut across the substantive 

requirements in planning law. There are continual problems ascertaining the scope of a local 

agency's authority for different types of acts, i.e., the distinctions drawn between ministerial 

and discretionary, or between legislative and administrative, that make consistent application 

of general plan, zoning and subdivision law extremely difficult. Again, because of the 

recruitment pattern and the lack of training that the judges receive once they are appointed to 

the bench, these subjects are poorly understood. Typically you will find no more than one or 

two judges in a given Superior Court with a good grasp of these problems and expertise in 

land use and planning law. Such talent becomes even rarer as you move up through the 

appellate courts. 

Finally, there is the longstanding judicial policy of deferring to legislative bodies, 

including local legislative bodies, which are presumed to be acting according to law and 

proper procedure. Another way of stating this problem is that the burden of proof always 

rests on the challenger, the project applicant that has been wronged and is seeking to 

overturn a denial or compel a favorable decision from the local government body. The 

courts have particularly deferred in the area of impact fees, in essence adopting a "close 

enough for government work" standard, and refusing to examine the assumptions or the 

2 
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calculations behind the impact fee and other types of development exactions which are 

increasingly being imposed by local government. 

B. Cost Associated With Project Delay. 

It is difficult for a project applicant to go to court in many instances even if he has a 

good case, based upon the law and the facts of the dispute, because he will incur a delay of a 

year or two years or more before the dispute is settled. The bottom line is that you may 

have a legitimate cause of action but you are effectively precluded from pursuing it in court 

simply because you have to borrow the money to carry the project until your rights have 

been finally determined. 

that: 

C. Need For Effective Oversight. 

More than 200 years ago, Alexander Hamilton wrote in Federalist Papers, No. 15, 

It is essential to the idea of a law that it be attended with a 
sanction . . . If there be no penalty annexed to disobedience, the 
resolution or commands which pretend to be laws will, in fact, 
amount to nothing more than advice or recommendations. 

These constraints on litigation, especially the costs associated with going to court, 

effectively insulate localities from oversight by the courts. Unlike at the federal or state 

level, the current system of Local Home Rule in California does not provide for a system of 

checks and balances. In the vast majority of local jurisdictions is no independent 

executive and there are no courts directly supervising the exercise of legislative discretion by 

the City Councils and Boards of Supervisors. The knowledge that an action of the Council 

or Board will not be challenged contributes to the tendency to ignore the formal requirements 

of planning law. 

3 
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All of the various growth management proposals developed in the past two years 

focused on the development of state mandates or state standards that were to be enforced 

against localities. A prime example is the regional housing needs assessment process, with 

the requirement to amend the housing elements of general plans to provide for production of 

housing for all income categories on a five year planning cycle. There are numerous other 

examples, such as the requirement imposed on local governments to adopt density bonus 

ordinances to facilitate the production of affordable housing, which are largely ignored by 

local governments. Because of the lack of an enforcement mechanism or any kind of judicial 

oversight, any talk of a series of mandates is premature. It doesn't matter what mandates 

you legislate because under Home Rule the cities and counties are, as a practical matter, free 

to ignore them. 

II. 

ANALYSIS OF S.B. 434 

A. Speed and Certainty 

The most important provision in the bill was the proposal to allow any interested 

person or affected agency to apply to the Land Use Court for relief within 60 days of a 

public agency's final decision. The Court would in tum have 30 days to determine whether 

to accept jurisdiction. If it chooses not to, the plaintiff may appeal directly to the District 

Court of Appeal, which will independently evaluate whether to hear the case. If the Land 

Use Court accepts jurisdiction, it then assigns the matter to a judge, a panel or the entire 

Court. A hearing would then be held within 30 days of assignment of the matter. A final 

order and written decision would be issued within 30 days after the close of the hearing. 

16!!246 4 
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This approach is calculated to restore accountability over local government actions, 

but it creates a number of inconsistencies with existing law which must be addressed for such 

a system to work. The first and most obvious problem is what to do about the oorrent crazy 

quilt of statutes of limitations for bringing suits. Some examples, which are by no means 

exhaustive of the problem, include: 

Government Code § 65Q09(c): 120 days to challenge the adoption of a 

general plan, specific plan or zoning. 

Qovemment Code § 66475.4(c): 90 days to challenge the approval, denial 

or validity of subdivision conditions. 

Government Code§ 65860(b): 90 days to challenge consistency of zoning 

with the general plan. 

Government Code § 6602Q(c): 180 days from date of imposition to 

challenge impact fees on new 

development. 

Government Code § 66022: 120 days from enactment or amendment to 

facially challenge ordinance enacting or 

amending fees or service charges. 

The California Environmental Quality Act (CEQA) contains a wide range statutes 

of limitations which are set forth in Public Resources Code § 21167. The statutory period to 

challenge a determination that a project is exempt from CEQA is generally 35 days, but the 

period to challenge the validity of an EIR or negative declaration is 30 days. In most cases, 
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the period is extended to 180 days if the required public notice of the agency's action is not 

properly filed and posted. 

Another issue not addressed in the bill, which goes to issues of both the .statute of 

limitations and the scope of the Court's jurisdiction, is the impact on initiative and 

referendum law. Elections Code § 4051 provides for a referendum on local legislative acts if 

10 percent of the registered voters sign and file a petition within 30 days of the effective date 

of the ordinance. This statutory provision applies to general law jurisdictions. Charter cities 

may have different time frames. Is the "final decision" of the local agency the approval by 

the legislative body, or the vote on the initiative or referendum which enacts direct legislation 

or repeals a legislative body's previous action? 

This latter concern is not academic. The initiative process has been used frequently 

during the past 15 years to control growth and stop individual projects. Many of the major 

land use entitlements, including generally both zoning and general plans, are considered 

legislative acts subject to the initiative process. 

B. Establishment of Coherent Le&al Precedents 

Probably the best models for specialized costs are the special jurisdiction Federal 

Courts such as the Tax Court and Court of Claims. These types of courts establish expertise 

on the matters that come before them and as a result are able to cut through to the 

fundamental issues in the dispute more readily. General policies would emerge from the 

Land Use Court, including the types of cases the judges felt were most important, as well as 

guidance on the proper balance between the interests of project applicants and those of local 

governments. The enormous range of types of disputes would be winnowed out over time. 
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C. Special Jurisdiction Qualifications 

Litigating a land use case in Superior Court or the Court of Appeal is often a 

crapshoot. A plaintiff can only hope that he will get a judge or a panel that knows 

something about the subject and can perceive the validity of the arguments as they are 

presented. 

As proposed, S.B. 434 would require that the Commission on Judicial Appointment 

confirm that any judge appointed or elected to the Land Use Court demonstrate "interest and 

proven ability in land use planning and development." This approach, although it does not 

propose specific minimum criteria (an alternative legislative approach), directly addresses the 

expertise problem with the existing judiciary. 

Lawyers, especially judges, are supposed to be the last of the great generalists. But 

the profession has become increasingly specialized, and the larger local court systems have 

judges and commissioners which focus on narrow classes of disputes, including probate 

matters, traffic violations, juvenile offenses, etc. 

Proposals to transfer jurisdiction over land use and planing disputes from existing 

courts to other bodies are not new or unique to California States with functioning appeals 

boards, commissions, special accelerated appeal procedures, or other mechanisms include 

Connecticut, Florida, Hawaii, Massachusetts, Oregon and Rhode Island. 

D. Budgetary Issues 

Clearly the issue of how the court is to be funded is an important one given the 

general budgetary constraints that the state faces. S.B. 434 addresses this problem by 

proposing to assess fees to pay for the operation of the Land Use Court based upon the value 
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of the building permits at a rate of $5.00 per $100,000 in permit valuation for residential 

structures and $10.50 per $100,000 for all other structures. Cities and counties would be 

authorized to retain 5 percent of the money collected as an administrative fee. -

To determine whether this would produce enough money to fund the operations of the 

Land Use Court, it is necessary to look at actual numbers. Attached is a schedule of total 

construction permit valuations in the State of California for the years 1975 to 1991, including 

a 1992 end of year forecast, which was prepared by the Construction Industry Research 

Board. It is current as of August 3, 1992. 

Based upon the proposed formula, residential and non-residential construction 

combined (but excluding highways, bridges, etc.) would have yielded $3,005,100 in calendar 

year 1989, the peak for these types of construction. In 1992, at a relatively low end of the 

cycle, the combined total should be in the area of about $1,600,000. 

It is important to note that these numbers include the value of tenant improvements 

and the remodeling or rehabilitation of existing buildings in addition to new construction. 

The question arises as to whether these types of permits which are not tied to a discretionary 

approval and do not require any change in land use should be taxed in this manner. If such 

permits are excluded (in bad economic times they may constitute as much as 50 percent of 

the total permit valuation) then the fees on new construction would have to be set 

significantly higher. 

An obvious additional source of revenue is to charge filing fees for all cases, the 

universal practice in the existing courts. For example, just this year the fee for filing a 

notice of appeal in a civil case in a Court of Appeal was raised from $200 to $250 by the 
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enactment of A.B. 3692. Another piece of legislation, A.B. 1344 raised filing fees for 

Municipal and Superior Courts, effective September 25, 1992. The fee for filing a civil 

complaint in Superior Court, such as a writ of mandate or administrative mandamus action 

challenging the decision of a local agency to deny a project approval, now costs $182. The 

answering party pays the same fee. So do other parties that intervene. 

It would be very realistic to factor in average filing fees of $500 to $750 per lawsuit, 

which could be used to fund the operations of the Land Use Court, either alone or in 

combination with the permit fees discussed previously. 

The debate over the feasibility of the Land Use Court has not reached the level of 

what its operating overhead and budget would be. Until assumptions are made about the 

Court's day-to-day costs and the volume of disputes it will hear, it will be difficult to design 

a specific revenue source. 
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TABLE 1·A 
STATE OF CALIFORNIA 
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I. OVERVIEW 

The United States is one of the most litigious societies in the world. 
Not only do we sue our neighbors with regularity, as a nation we spend billions of 
dollars a year litigating and create a backlog in the courts that rivals rush hour on 
the 1-5 freeway. 

In the case of land use and environmental disputes, lawsuits have 
proliferated to the point of assigning acronyms. These are SLAPP suits (Strategic 
Lawsuits Against Public Participation) and anti-SLAPP suits, NIMBY (Not In My 
Backyard) suits and Anti-NIMBY suits, just to name a few. 

There are high costs to pay for litigating public disputes. A typical 
land use dispute filed against local government can take five (5) years to get to 
trial and cost over two million dollars in attorneys' fees to defend. (In City budget 
terms, this is roughly equivalent to hiring eight (8) additional policemen per year 
for five (5) years.) For a project applicant a lawsuit may also result in project 
delays and loss of fmancing. Litigation is equally costly to concerned citizens who 
spend endless hours organizing their opposition and raising funds. 

There is another, perhaps less obvious cost. Resorting to the courts 
to decide complex land use and environmental issues removes the final 
decisionmaking authority from local government. This amounts to a direct 
admission that public decisionmaking in its traditional elaborate form has failed. 
Instead of decisions being made by elected officials with participation of all 
affected and interested persons, a single (usually appointed) judge will make policy 
decisions that should be subject to public scrutiny. 

II. WHERE WE ARE NOW: UTIGATION 

Land use litigation today may involve any of the following parties: 

A. Jurisdiction v. Jurisdiction. 

B. Citizens/Developer v. Jurisdiction. 

C. Jurisdictions/Citizens v. Regional, State and Federal Agencies. 

D. Developer v. Citizen (Strategic Lawsuits Against Public Participation 
"SLAPP" and anti-SLAPP suits). 
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III. LAND USE CHALLENGES 

Land use challenges often contain causes of actions relating to the 
following: 

A. Takings/police power (Fifth Amendment). 

B. Equal protection and substantive due process violations. 

C. General plan adequacy I consistency. 

D. Compliance with the California Environmental Quality Act ("CEQA "). 

E. Affordable housing/discrimination. 

F. Subdivision Map Act violations. 

G. Procedural due process violations. 

IV. REMEDIES 

The types of remedies sought typically include any of the following: 

A. Monetary damages- usually pled as "highest and best" use of the 
property "taken" or "lost sale". 

B. Permit approval or denial. 

C. Invalidation of the challenged legislation (i.e., general plan 
amendment or zoning). 

D. Invalidation of the environmental documentation. 

V. PROCEDURAL POSTURE 

Land use litigation can take various procedural forms. Frequently 
challenges to a governmental body's decision is brought on as a Writ of Mandamus 
(Code of Civil Procedure §§ 1085 or 1094.5). Some administrative challenges are 
limited to a review of the administrative record, thereby eliminating expensive and 
time-consuming discovery. Other challenges may involve a full evidentiary trial 
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with the full compliment of discovery, including depositions of expert witnesses. 
Certain 1.actual issues, particularly damages, can be heard by a jury. 

VI. THE PITFALLS OF LAND USE UTIGATION 

A. Lack of Predictability. 

The primary problem with land use litigation is its unpredictability. 
As long as each party thinks they may prevail, litigation appears worthwhile. 

The U.S. Supreme court bas enshrined the lack of predictability in its 
decisions on Fifth Amendment takings challenges (still the major land use 
challenge). The Court frames the takings test as an 'ad-hoc factual inquiry'. Any 
challenge which is evaluated on a case-by-case basis naturally reduces the 
likelihood of predictability. Few juries or judges will weigh the facts alike. 

B. The Expense. 

Commentators agr~ litigation is expensive. The taxpayers' money is 
currently being spent defending land use decisions. There are other budget items 
deserving attention including monies needed for capital improvements and public 
servtce. 

Again, the less clarity in the case law, the more expensive the 
litigation. The most recent example is the takings decision by the U.S. Supreme 
Court last session: Lucas v. South Carolina Coastal Council (1992) _U.S. _, 
112 S.Ct. 2886, 120 L.Ed.2d 798. 

The Lucas decision leaves many unanswered questions. Developers 
and landowners are threatening public agencies with "Lucas-type" challenges daily. 
This trend will continue until the law is clarified. 

Needless to say, litigation is also time-consuming. courts are 
overburdened with criminal cases alone. Recently enacted Delay Reduction 
Programs help but cannot cure the problem. With delay comes greater expense 
all parties. 
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VII. WHAT CAN BE DONE (SHORT OF GREATER PREDICTABILITY 
FROM THE COURTS)? 

A. Encourage administrative takings procedures at the local level. 

B. Shorten the statute of limitations on land use decisions. (See for 
example, CEQA, (30- 180 days statute of limitations). 

C. Require mediation of disputes prior to ftling a lawsuit. 

D. Mediation. 

As planners and attorneys, we must take responsibility for resolving 
land use disputes efficiently and equitably. To this end, mediation is a realistic 
alternative. 

Mediation is a voluntary process in which a neutral third party assists 
disputants in reaching a mutually acceptable agreement. Any agreement reached is 
by the parties, not the mediator. Mediation is not arbitration. Arbitration is a 
process (either a voluntary binding process or a compulsory nonbinding process) 
where a hearing is held before a third party. In arbitration, the third party makes 
the ultimate decision. 

There are distinct advantages to mediating public disputes1
: 

• Mediation which occurs prior to the public hearing process 
"smokes out" false arguments and narrows the issues in 
dispute. This allows decision makers to focus on the true 
issues. When false issues are removed, public meetings tend to 
take considerably less time- a side-beneftt not to be 
overlooked. 

1 No method is without its pitfalls. Before embarking on mediation, consider, 
1. Open meeting laws - (Ralph M. Brown Act, Government 

Code §§ 54950 et seq.); 
2. Enabling authority; 
3. Non-delegation of decision making authority; and 
4. Permit Streamlining Act (Government Code § 65920 et seq., 

Public Resources Code§§ 21080.1) 
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• The traditional public hearing process polarizes positions. 

Outlinea~y.mma 

70512-001 

Parties are afforded only one of two options: "for" or 
"against" a project or policy. As the debate rages, parties 
typically adhere with greater vehemence to their initial position. 
In mediation, all interested parties (the "stakeholders") present 
their viewpoint and concerns in a neutral setting. Contrary 
positions can be questioned. Compromise and tradeoffs are 
possible. 

Mediation allows the disputants themselves to tailor an 
agreeable solution. If the parties involved do not have formal 
decisionmaking authority, their consensus takes the form of a 
recommendation. The likelihood of approval by a 
decisionmaking body is much higher when all of the 
stakeholders are in agreement. 
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STATEMENT OF HONORABlE JAMES T. FORD, JUDGE 

OF THE SACRAMENTO SUPERIOR COURT, BEFORE THE 

SENATE COMMITTEE ON lOCAl GOVERNMENT 

INTERIM HEARING ON lAND USE DISPUTES 

NOVEMBER 6, 1992 

I AM APPEARING TODAY ON BEHAlF OF THE JUDICIAl COUNCil TO 

ASSIST THE COMMITTEE IN REACHING A MORE THOROUGH UNDERSTANDING 

OF THE ROLE WHICH CAN BE TAKEN BY THE JUDICIAL BRANCH OF 

GOVERNMENT IN FACILITATING SOUND LAND USE DECISIONS. 

IN APPROACHING THIS ISSUE, I HAVE IN MIND THE SUMMARY OF THE 

MAJOR STATE LAND USE PROBLEMS OUTLINED IN THE REPORT OF THE 

COUNCIL ON CALIFORNIA COMPETITIVENESS, ALSO KNOWN AS THE 

UEBERROTH REPORT: 

A. POOR MANAGEMENT OF GROWTH, AND INABILITY TO RECONCILE 
COMPETING LAND DEVELOPMENT NEEDS. 

B. LACK OF A CONCISE PROCESS FOR LOCAL PLANNING. 

C. REDUNDANT ENVIRONMENTAL QUALITY STUDIES AND REPORTS. 

D. REFUSAL BY AGENCIES TO FOLLOW EXISTING LAW, AND RULES 
WHICH ENCOURAGE FRIVOLOUS LITIGATION. 

E. UNREASONABLE DEVELOPER FEES. 

- 1 -
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MOST OF THE FOREGOING PROBLEM AREAS ARE PRIMARILY RELATED TO 

POLICY MAKING, OR "LEGISLATIVE" ISSUES. ACCORDINGLY, THEY 

WOULD NOT BE IMPROVED BY THE CREATION OF ANY NEW ADJUDIC ION 

SCHEME. IN THIS CONNECTION, IT IS IMPORTANT TO RECOGNIZE E 

DISTINCTION BETWEEN THE EXECUTIVE, LEGISLATIVE AND JUDICIAL 

FUNCTIONS OF GOVERNMENT: COURTS' RULE ON FACTUAL DISPUTES AND 

INTERPRET THE LAW; THEY SHOULD NOT BE EXPECTED TO PERFORM 

EXECUTIVE FUNCTIONS, SUCH AS ISSUING PERMITS, NOR SHOULD THEY 

ENGAGE IN LEGISLATIVE POLICY MAKING. 

WHEN WE OBSERVE THE LAND USE BOARDS AND COMMISSIONS ESTABLISHED 

IN FLORIDA, OREGON, RHODE ISLAND, AND OTHER STATES, WE NOTE 

THAT THEY PERFORM EXECUTIVE AND LEGISLATIVE FUNCTIONS. THESE 

OTHER JURISDICTIONS HAVE EMPLOYED ADMINISTRATIVE AGENCIES, NOT 

COURTS, TO ADDRESS THEIR MAJOR LAND USE PROBLEMS, AND 

CALIFORNIA WOULD DO WELL TO CONSIDER THEIR EXAMPLE IN 

ADDRESSING THE MAJOR DEVELOPMENTAL ISSUES OUTLINED IN THE 

UEBERROTH REPORT. 

ESTABLISHMENT OF A LAND USE COURT IN CALIFORNIA WOULD BE AN 

UNNECESSARILY DRASTIC REACTION TO THE NARROWER RANGE OF 

PROBLEMS CITED IN THE UEBERROTH REPORT CONCERNING CHALLENGES TO 

DECISIONS OF CITY AND COUNTY PLANNING AGENCIES. FURTHER, THE 

EXISTENCE OF A SEPARATE GROUP OF JUDGES HEARING SUCH CASES 

WOULD BE A CONTINUING ENCUMBRANCE FOR THE JUDICIAL BRANCH. 

- 2-
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WE RECOMMEND THAT INSTEAD OF CREATING A NEW JUDICIAL ENTITY TO 

HEAR SUCH MATTERS, ATTENTION BE GIVEN TO KEEPING THESE CASES 

OUT OF LITIGATION. IN OTHER PARTS OF THE COUNTRY, IT APPEARS 

THAT CONTROVERSIES OVER DEVELOPMENT ISSUES HAVE BEEN RESOLVED 

MOST EXPEDITIOUSLY BY PUBLIC POLICY DIALOGUE AND NEGOTIATED 

INVESTMENT STRATEGY MEDIATIONS WHICH PREVENT THESE CASES FROM 

REACHING THE COURTS. THE SUCCESS OF MEDIATION IS FREQUENTLY 

DEPENDENT ON ACCESS TO THE COURTS IF ANY OF THE PARTIES HAVE A 

TENDENCY TO BE UNREASONABLE, BUT RESORT TO THE COURTS SHOULD 

NOT BE ENCOURAGED. 

TO THE EXTENT THAT A SMALL NUMBER OF PLANNING AND LAND USE 

DECISIONS MUST RECEIVE JUDICIAL ATTENTION, A SEPARATE PANEL OF 

JUDGES SUCH AS A LAND USE COURT WOULD BE UNLIKELY TO REACH 

DECISIONS MORE QUICKLY THAN COURTS DO TODAY. MOST OF THE 

ISSUES IN ZONING CASES AND OTHER LAND USE MATTERS ARE NOW 

EXPEDITIOUSLY RESOLVED ON THE COURT'S LAW AND MOTION OR SHORT 

CAUSE CALENDAR. FOR THIS REASON, LITIGATION TIME IN SUCH CASES 

IS NOT ATTRIBUTABLE TO CROWDED CALENDARS OR SHORTAGES OF 

JUDGES; LITIGATION TIME IS PRIMARILY DEVOTED TO RESEARCH AND 

OTHER PREPARATION EFFORTS BY THE PARTIES' ATTORNEYS. THIS 

DELAY, TO THE EXTENT IS EXISTS AT ANY SIGNIFICANT LEVEL, IS 

UNLIKELY TO BE REDUCED BY THE CREATION OF A NEW JUDICIAL FORUM, 

SUCH AS A LAND USE COURT. 

- 3-
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AT A TIME WHEN WE SHOULD BE ESPECIALLY CAREFUL ABOUT INCREASING 

PUBLIC COSTS, IT IS IMPORTANT TO POINT OUT THAT A SPECIALTY 

COURT IS NOT THE MOST COST EFFECTIVE WAY TO IMPROVE THE QUAL! 

OF LAND USE PlANNING. IF A SEPARATE COURT WITH LIMITED SUBJECT 

MATTER JURISDICTION W£RE TO BE CREATED, IT WOULD UNDOUBTEDLY 

DEVELOP ITS OWN SPECIAL RULES OF PRACTICE AND A COSTLY 

DEDICATED STAFF. IT WOULD ALSO INCUR THE COSTS OF TRAVEL TO 

VARIOUS PARTS OF THE STATE TO HEAR CASES. 

SEPARATE COURTS NOT ONLY INCREASE COSTS. A LAND USE COURT 

WOULD FRAGMENT THE JURISDICTION OF THE SUPERIOR COURT WHICH NOW 

SERVES AS CALIFORNIA'S COURT OF GENERAL JURISDICTION. THE 

THRUST OF MODERN COURT ADMINISTRATION HAS BEEN TO AVOID SUCH 

FRAGMENTATION, TO CONSOLIDATE COURTS AND TO ADOPT COMMON 

PRACTICES AND PROCEDURES WHICH PERMIT EFFICIENT, FLEXIBLE USE 

OF JUDICIAL STAFF AND FACILITIES. FOR THESE REASONS THE 

JUDICIAL COUNCIL HAS CONSISTENTLY OPPOSED SPECIALIZED COURTS. 

EXPERIENCE HAS DEMONSTRATED THAT COURTS OF GENERAL JURISDICTION 

BEST MEET THE CHANGING DEMANDS OF LITIGANTS AS CASE VOLUMES 

RISE AND FALL WITHIN SPECIFIC AREAS OF THE LAW. AT PRESENT, 

THE COURTS IN EACH COUNTY CREATE SEPARATE DEPARTMEN OR 

CALENDARS WITHIN EXISTING STRUCTURES TO DEAL WITH SU ECT AREAS 

SUCH AS EVICTIONS, FAMILY LAW, SMALL CLAIMS, PROBATE, AND OTHER 

SPECIALIZED MATTERS. THE DEMANDS FOR HEARINGS IN SUCH 

SPECIALIZED PROCEEDINGS CHANGE OVER TIME. UNDER LOCAL RULES, 
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SUCH SPECIALIZATION PERMITS THE JUDICIAL STAFF AND COURT 

FACILITIES TO SERVE CHANGING NEEDS WITHOUT BEING BURDENED BY 

INFLEXIBLE MANDATES. WE URGE THAT LAND USE LITIGATION DEMANDS 

BE MET CREATIVELY, AND WITHIN ESTABLISHED JURISDICTIONAL 

STRUCTURES OF THE COURTS. 

TO SUMMARIZE, ANY SHORTCOMINGS IN CURRENT PROCEDURES COULD BE 

REMEDIED MOST ECONOMICALLY THROUGH INCREASED USE OF MEDIATION, 

OR POSSIBLY BY CREATING A PROFESSIONAL BODY FOR ADMINISTRATIVE 

REVIEW OF LAND USE APPEALS. SUCH APPROACHES WOULD CORRECT THE 

PROBLEMS CITED IN THE UEBERROTH REPORT WITHOUT CREATING NEW 

DIFFICULTIES FOR THE JUDICIAL BRANCH OF GOVERNMENT. 

FOR THE ABOVE REASONS, THE JUDICIAL COUNCIL IS OPPOSED TO 

CREATION OF A LAND USE COURT WHICH WOULD INCREASE COSTS AND 

REDUCE JUDICIAL EFFICIENCY. I WOULD BE PLEASED TO DISCUSS 

THESE ISSUES FURTHER AT THE COMMITTEE'S CONVENIENCE AND TO 

ASSIST YOU IN WORKING TOWARD A MUTUALLY SATISFACTORY SOLUTION 

TO THE PROBLEMS CITED IN THE UEBERROTH REPORT. 

- 5 -
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INTRODUCTION 

Comprehensive view point that encompasses all three dispute resolution 
mechanisms in the land use field: 

-
-

-
-

-

-

-

-

--Mediation 
--Land Use Litigation 
--Environmental Courts 

Mediation 

Program Administrator for the City of San Diego's Environmental 
Mediation Program 

Advisory Board Member for the San Diego Community Mediation 
Centers ( 1 984-1988) 

Trained Mediator 

Member of the International Association of Public Participation 
Practitioners (IAP3) (First Annual Conference this past September in 
Portland) 

Land Use Litigation 

Supervise a 1 5 person unit for the City Attorney of San Diego that 
specializes in the criminal, civil and administrative enforcement of land 
use ordinances and statutes ( 1 984 to present) 

Conducted numerous court hearings and administrative proceedings 
that involved land use violations, e.g., conditional use permits, 
operation of businesses in residential zones, overcrowding and density, 
substandard housing (slumlords) and neighborhood crack houses 

Drafted ordinances that created local administrative procedures to gain 
compliance with zoning, building and fire codes 

Rewrote provisions of the Government Code section 38773.1 to 
streamline administrative procedures for the abatement of public 
nuisances (AB 3150-Frazee, Chapter 965, Statutes of 1990) 
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Environmental Courts 

Program Administrator for the City of San Diego's Environmental Court 
Project (1988-1990); 18 month contract with the University of San 
Diego Law School to study the feasibility of creating an environmental 
court in San Diego and establish the use of mediation to resolve land 
use disputes 

Participant at the Bi-National Conference, Innovations in State and 
Local Government, at the University of Woolongong, Australia (1988); 
sponsored by the Ford Foundation and Kennedy School of Government 
at Harvard 

National Institution of Municipal Lawyers (NIMLO) Annual Conference, 
Seattle, Washington (1989); presented paper entitled "Environmental 
Courts--the American and Aussie Experience" (a copy is attached for 
your information as Exhibit 1 ) 

OBSERVATIONS REGARDING RECENT LEGISLATION 

1 . Consensus that the existing system is ineffective. 

2. AB 434 and AB 3 both proposed new substantive laws regarding 
growth management and regional entities as well as the creation of 
new dispute resolution mechanisms (mediation and arbitration in AB 3 
and the State Land Court in AB 434). 

3. Each legislative proposal incorporated notions of administrative review 
and proceedings as alternatives to the traditional judicial system. 

4. Emphasis was limited to the development process and related issues 
(i.e., regional growth management and conflicting regulations as 
barriers to development) in the land use field and did not include the 
implementation and enforcement aspects. 

2 



-

-
-

-

130 

THEMES AND RECOMMENDATIONS 

Prevention 

Encourage the use of mediation and public facilitation in the 
development process and in other aspects of the land use arena (i.e., 
CEOA) before disputes and conflicts arise. 

Modify the way land use decisions are made at the state and local 
levels with a shift to consensus building and public facilitation. 

Design a pilot project which uses mediation and public facilitation as a 
means to prevent the escalation of land use disputes. 

Comprehensive Approach 

View land use issues from a comprehensive perspective that includes 
not only the development process at the beginning of the land use 
cycle but also the issues of implementation and enforcement. 

Most municipalities have enacted a myriad of zoning, 
planning, fire and building ordinances to address 
some of these complex social problems and 
dilapidated physical conditions in our urban 
environment. However, elected officials often 
confuse mere enactment of state and local land use 
regulations with consistent implementation and 
enforcement, the key to their effectiveness. 

"Code Enforcement: Curbing the Deterioration of Our Urban Environment," 
C.E.B. Land Use Forum, Fall Edition, 1992, Page 352 (a copy of this article 
is attached for your information as Exhibit 2). 

- Design a pilot project that includes a comprehensive strategy for 
resolving land use disputes using a combination of the following 
dispute resolution methods: 

--Mediation 
--Administrative Review 
--Judicial Action and Appellate Review of Administrative 

Decisions in a Specialized Land and Environment Court 
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Streamline Existing land Use Procedures 

Identify existing state and local land use procedures that are 
ineffective and superfluous. 

Modify or remove these procedures and substitute appropriate 
alternative dispute resolution methods (mediation, administrative 
review) in conjUJ1Ction with a specialized environmental court. 

Partnership with Local Government and the Judiciary 

Develop pilot projects and legislative proposals that encourage 
partnerships with local government and the judiciary. 

Tap the innovative experience of local government in the land use field 
by designing a system that fosters problem solving and conflict 
resolution at the local level. 

SHORT TERM SUGGESTIONS 

1. Focus on designing a "Comprehensive Dispute Resolution Pilot Project" 
that incorporates mediation, administrative review, judicial action and 
appellate review. 

2. Use the existing judicial structure in designing the "Comprehensive 
Dispute Resolution Pilot Project." 

3. Use existing resources (i.e., the Center for Public Dispute Resolution) 
to coordinate a consensus project that focuses on designing this 
"Comprehensive Dispute Resolution Pilot Project." 
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Everyday municipal governments across the country enact local 

regulations as part of their police powers to protect the 

public's health and safety from neighborhood nuisances. These 

ordinances apply to a wide range of activities - building 

permits, fire codes, business licenses, zoning, etc. 

Despite these efforts, very few municipalities 

conscientiously consider the practical implications of enforcing 

such a myriad of local regulations. While local governments 

spend a large portion of their time setting policy and enacting 

legislation, comparatively little attention is devoted to 

enforcement of local laws and regulations. In many respects, 

however, the enforcement plan can be more important than the 

ordinance itself. 

Courts are one of the most critical components to an 

effective code enforcement system. When the case involves a 

defiant violator or imminent health and safety violations, court 

is often the only realistic alternative. This is not to suggest 

that all code enforcement cases should result in a criminal or 

civil complaint. Most municipalities obtain voluntary compliance 

in the large majority of code enforcement cases or pursue various 

administrative remedies. Yet, the threat of court is often the 

best insurance policy for the field inspector to use in obtaining 

compliance. This threat must not be idle, otherwise the clever 

violator will continue to manipulate the bureaucratic system to 

prolong the violations. 
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Despite the apparent necessity of going to court, the 

municipal attorney still confronts several obstacles when filing 

code enforcement cases. One problem is lack of time and 

resources. Some municipal attorneys do not have sufficient staff 

to perform their advisory duties for the city council and 

aggressively pursue violators through the judicial system. 

Another difficulty is code enforcement violations are not a 

judicial priority. Many judges do not fully understand the 

detrimental impact that these continuous violations have upon a 

neighborhood. Nor do these judges recognize the comprehensive 

relationship code enforcement violations have with crime and 

disorder. See Wilson and Kelling, Broken Windows, The Atlantic 

Monthly, at 29-38 (March 1982). Although these cases involve 

public nuisances, many judges do not consider code enforcement 

cases as serious as typical criminal acts. 

Some courts have become more responsive to code enforcement 

cases by creating specialized departments with limited 

jurisdiction. This centralization of land-use violations 

streamlines the processing of cases and increases judicial 

consistency. The scope of jurisdiction and how the court 

operates varies from city to city depending upon local priorities 

and politics. Specialized land-use courts have also been 

successfully implemented in Australia-Land and Environment Court 

of New South Wales. 
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137 
This article compares the general characteristics of both 

models (American and Australian) and analyzes their impact. 

Based upon this preliminary analysis, the City of San Diego and 

the University of San Diego Law School have recently embarked 

upon a joint, pilot project to study the feasibility of 

implementing such a specialized "environmental court" in San 

Diego. A brief overview of the San Diego project is discussed at 

the end of this article. 

CHARACTERISTICS OF THE AMERICAN MODEL 

The San Diego Project Team has identified approximately 15 courts 

with some type of specialized land-use jurisdiction. These 

courts can be divided into two (2) general categories: (1) 

Environmental or Municipal Law Courts; and (2) Housing Courts. 

The exact scope of these courts often depends upon the priorities 

of the community. Where dilapidated housing is a major problem, 

the courts have consolidated code enforcement cases with the 

primary jurisdiction of landlord-tenant cases. Other 

municipalities have broadened jurisdiction to include a wide 

range of municipal offenses: littering, illegal dumping, building 

code violations, etc. In order to formalize the court's 

jurisdiction, some cities successfully sought amendments to the 

appropriate state statutes while others merely consolidated 

existing authority via changes in local court rules and 

procedures. Since there are quite a few courts, this article 

will provide an overview of a select few. 
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Environmental Courts 
Indianapolis and Memphis 

Court History and Performance-Indianapolis 

The Indianapolis Environmental Court was created in 1978 as 

the brainchild of Judge David Jester. He has presided over the 

court since its inception. The Court was primarily a response to 

the crush of housing violation cases that were draining judicial 

resources. Since 1985, the Environmental Court has handled 

approximately 4,500 cases per year. Over half of the cases 

involve substandard housing matters: sewage leaks; lack of 

adequate heat; plumbing or electrical hazards; trash and debris; 

and other health related violations. Another twenty percent of 

the cases pertain to land use violations such as building code, 

demolition and zoning problems. The remaining thirty percent of 

the Court's caseload include permit and licensing, barking dogs 

and other minor municipal code violations. 

Prior to the beginning of the Environmental Court, code 

enforcement cases were distributed among twenty-two different 

departments where they were considered of minor importance to 

most judges. In 1978 the Court handled approximately 700 cases 

per year. Over the decade the number of cases increased by 650% 

or 4,500 cases per year, yet the number of staff and judges has 

not increased. 

Not only has this Court conserved judicial resources, but the 

Court appears to have served as an important policy tool. Judge 

Jester reports that this Court has led the city's efforts to 
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renovate neighbors through a public - private partnership 

program. He also reports that morale of city inspectors has 

dramatically improved due to the consistency and importance of 

the Court's treatment of their cases. 

~curt Operation 

The Court is an independent division of the Indiana state 

courts in Indianapolis. All documents are filed directly with 

the Environmental Court's room clerk. No private litigation is 

permitted - only city departments may bring a case in the Court. 

The Court employs a resource specialist to seek available 

community resources in order to bring the property into 

compliance. This person is considered an independent neutral 

party whose objective is to work with the court and violator to 

achieve compliance. The specialist's involvement begins when the 

case is filed with the court. He conducts a "resource work-up" 

for the defendant explaining what is needed to correct the 

violations and lists various community resources available to 

help the defendant. The requirements are formalized with a court 

order. The order also states that the defendant must cooperate 

with the specialist. 

The municipal attorney for the city arrives to the Court 

early. Pretrial negotiations are conducted for about one hour 

each day prior to the trial schedule. Only an average of five 

cases go to trial. Judge Jester has found that approximately 

sixty percent of the last minute settlements achieve compliance 

within the agreed parameters. The remaining forty percent 
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generally comply, but need more time. The informality of the 

system is partially attributable to the fact that most of the 

defendants appear in prop per, i.e. they are not represented by 

counsel. The court sessions are generally informal, akin to a 

small claims court proceedings. 

The Court is also aided by the fact that more than half of 

the complaints are civil cases - Judge Jester estimates about 

60%. He has found civil cases more effective for gaining 

compliance. The final order includes setting a review hearing at 

which time compliance must be achieved. 

Judge Jester explains that the Court's main goal is to obtain 

compliance. The role of an Environmental Court judge is to 

approach problems very pragmatically; generally, there are no 

easy solutions and punishment is rarely justifiable. He 

emphasizes the need to appreciate that most of the cases are 

rooted in ignorance. Either the violators are not aware of their 

responsibility or do not know how to cure the defect. Common 

sense and expertise are emphasized as the key requisites to 

making this Environmental Court work. 

Court History and Operation - Memphis, Tennessee 

The Environmental Court in Memphis has been operating since 

November 1982. Prior to that, code enforce~ent cases were heard 

on a random basis by any available Municipal Court Judge. Thev 

would typically be continued on a month to month basis while the 

"more important" cases would be heard, i.e. criminal charges. 
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Memphis had the same problems that have been encountered in 

San Diego as in other cities. Code enforcement efforts had 

credibility, morale, and public image problems. The separate 

docket gives credibility to the city's code enforcement plan. 

This special court has been a great morale booster for the 

inspectors and departments involved. 

Court Operation 

Unlike the Indianapolis court, the Memphis court is not 

solely dedicated to hearing code enforcement cases. It sets 

aside one or two days per week to hear only code enforcement 

cases with no additional judicial resources. On other days, the 

Court hears traditional cases. Still, the judge is able to 

become educated and familiar with the codes and develops an 

expertise in municipal law. 

The city prosecutor's office screens cases that would be 

appropriate for the Environmental Court. Cases are civil in 

nature. The Court hears approximately 500 - 1,000 charges (not 

cases) in one afternoon. The Court might hear approximately 20 

to 25 actual cases in an afternoon. Some cases, however, may be 

continuing violations. Judge Potter reports that only a small 

percentage are continued or dismissed. The caseload is 

increasing as the housing stock ages and the agencies become more 

aggressive in their enforcement. 

There is presently no mediation or hearing before a case gets 

to Court. The Court relies heavily on the inspector working with 

the violator to bring the property into compliance. Merely being 
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forced to come into court acts as an added incentive to correct 

the violations in most cases. 

Judge Potter explains that environmental court judges must be 

innovative when implementing solutions to these problems. Much 

can be accomplished by assessing fines and costs, as well as 

establishing a time frame of compliance as part of an official 

court proceeding. In one case, Judge Potter's visit to the site 

prompted immediate compliance. 

Comments 

"I am constantly speaking to other cities about the benefits 

of this court." Judge Potter further explains that environmental 

courts can be created with minimal costs. They actually expedite 

the workload by being well equipped to handle cases quickly, 

efficiently, as well as equitably. He describes it as a win-win 

situation. Politically there is no down side to setting up these 

specialized courts. 

Like its sister court in Indianapolis, the Memphis court has 

surpassed the expectations of the city and the judicial system in 

effectiveness. Long lasting solutions to neighborhood nuisances 

and urban decay are now more feasible with the resources of this 

specialized court. These courts have enhanced both cities' 

overall code enforcement efforts. According to Judge Potter, 

increased effectiveness has spurred other cities, such as, 

Chattanooga, Knoxville and Nashville, to investigate or establish 

environmental courts. 
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Housing Courts - Cleveland 

Urban housing courts appear to be the most prevalent form of 

specialized land-use courts. Some of these courts have been in 

existence for over 20 years. Since these departments already 

heard landlord-tenant issues, it appeared logical to expand 

jurisdiction to code enforcement issues as they related to 

substandard buildings. The Cleveland Housing Court provides a 

good model to study, not only because of its well documented 

success in the courtroom, but also for its coordination with 

other elements of Cleveland's housing code enforcement efforts. 

As part of Cleveland's attempt to revitalize its dilapidated 

housing stock the Cleveland Housing Court began hearing cases in 

1980. The court's jurisdiction includes code enforcement 

violations involving substandard buildings and living conditions 

(sanitation, health and safety code, building and fire codes, 

etc.) and civil litigation between landlords and tenants 

(evictions, rental deposits, etc.). The court also has equitable 

authority to issue injunctive relief. New state statutes were 

enacted to create the Housing Court and its procedures. 

Cleveland's Housing Court, similar to the Environmental Court in 

Indianapolis, employs a housing specialist to assist and advise 

tenants and owners financially unable to comply with the codes. 

A more comprehensive evaluation of the Cleveland Housing 

Court was recently published by Professor W. Dennis Keating of 

Cleveland State University. See Keating, Judicial Approaches to 

Urban Housing Problems: A Study of the Cleveland Housing Court, 
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19 Urban Lawyer 2 (Spring 1987). Professor Keating concludes 

that housing courts can play a vital role in the resolution of 

urban housing problems, but confront some issue which are beyond 

the court's capabilities to resolve. As mentioned earlier by 

both Judge Jester and Judge Potter, these courts must be flexible 

in approaching those code enforcement cases where the violator 

does not have sufficient financial capability to comply. 

Professor Keating concludes, "Imposing severe penalties through 

fines to poor owners and landlords is unlikely to achieve the 

primary goal of improving housing quality." Consequently, 

Cleveland and Indianapolis both employ specialists to help the 

violator obtain funds or'other community resources to correct the 

violations. Cleveland did institute two housing rehabilitation 

subsidy programs for lower income owners. Unfortunately, these 

programs were funded entirely from Community Development Block 

Grants {CDBG) which have been dramatically cut by the federal 

government in the past 8 years. 

Despite these limitations, the Housing Court in Cleveland has 

improved the processing of code enforcement cases through the 

judicial system. According to Professor Keating 1 s evaluation of 

the court's performance from 1984-1985, more than twice as many 

code enforcement cases are now processed compared to 1979 when 

the centralized court system did not exist. The Court's 

processing time has also decreased. This is partially 

attributable to the appointment of a single judge which gave the 

Court more stability. During the first few years of operation, 
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new judges were assigned about once a year. Professor Keating 

also acknowledged the relationship between the Housing Court's 

effectiveness and the resources available to Cleveland's Division 

of Housing and the Municipal Prosecutor's Office. The Court's 

overall effectiveness as measured by its caseload is directly 

attributable to the level of activity in these two offices. As 

the number of inspectors decreased, the Court's caseload leveled 

off. Given this relationship, both entities have tried to 

reorganize procedures to give priority to the filing of cases in 

the Housing Court. 

Just like Indianapolis and Memphis, the Cleveland Housing 

Court has increased community awareness and involvement with code 

enforcement cases. In 1986 Cleveland's Housing Division 

initiated a neighborhood code enforcement partnership which 

enlists citizen to help identify minor code enforcement problems. 

This permits th~ building inspectors to concentrate their 

attention on the more serious properties and allows the neighbors 

to participate in the overall improvement of their community. 

Given reductions in city staff, this participation by neighbors 

assists the Court and the city in continuing to give code 

enforcement cases a high priority. 

AUSTRALIAN MODEL - LAND AND ENVIRONMENT 
COURT OF NEW SOUTH WALES 

The Land and Environment Court of New South Wales combines 

the administrative functions of -~erican planning commissions 

with the judicial responsibilities of a specialized land-use 
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court. This model is more comprehensive in its scope and 

application than the American courts discussed above. The key 

distinction involves the Court 1 s administrative review of 

development conditions imposed by a municipality. If a developer 

disagrees with the conditions, an appeal can be filed with the 

Land and Environment Court. Here in the United States most 

developers would request review by an administrative entity such 

as a planning commission. 

Jurisdiction 

In 1979 the parliament of New South Wales established this 

new administrative/judicial tribunal as part of an exhaustive 

reorganization of its environmental statutes. Not all land-use 

and environmental laws are within the ambit of the Land and 

Environment"·Court; some significant omissions exist. The court's 

jurisdiction can be divided into five basic categories: 

Class One: Under Section 97 of the Environmental Planning 

and Assessment Act of 1979, the Court hears planning and 

development appeals regarding conditions imposed by municipal 

councils and refusals or delays in approving such development. 

Class Two: These administrative appeals generally pertain to 

building applications pursuant to the Local Government Act. If 

the developer's building permit application is denied by the 

local council or the developer does not agree with the conditions 

attached to the approval, an appeal may be filed with the Court. 

After 40 days, the developer can appeal on grounds of delay if 

the local council has not acted on the application. 
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Class Three: These administrative proceedings involve issues 

of compensation, rating and valuation. Here the Court determines 

the nature of the estate or interest of the claimant and awards 

the appropriate compensation. 

Class Four: This is the Court's traditional civil 

jurisdiction to determine the legal rights and duties with 

respect to property and issue orders, injunctions and other 

equitable relief to restrain violations of the law. This 

jurisdiction, however, is limited in scope and applies only to 

the class of cases listed in section 20 of the Environmental 

Planning Act. 

Class Five: These cases involve the Court's criminal 

jurisdiction. There are very few actions brought under the 

Court's Class Five jurisdiction since Class Four actions are 

considered more effective under provincial law. 

Administrative Authority 

The Court's administrative review authority is conducted by 

"Assessors." They are not lawyers, but judicial officers of the 

Court with extensive experience in planning, local government 

law, engineering, architecture, building construction or other 

land-use related fields. The Court presently has 9 Assessors 

appointed for terms not to exceed 7 years. They conduct 

quasi-judicial hearings involving the first three classes of the 

Court's jurisdiction. Thus, they perform many of the same 

functions of our planning commissions, but hear the cases using a 

judicial format instead of legislative. 
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The Assessors perform a variety of tasks. First, they 

preside over preliminary conferences between the parties. These 

conferences are requested by the parties. If they reach an 

acceptable agreement the Assessor renders a decision encompassing 

this agreement as long as the terms are within the Court's 

authority. If the parties fail to agree, the matter is referred 

to the Court without any references to the conference proceedings 

- they are essentially sealed by the Assessor. 

Second, the Assessors may sit with the judges in hearing a 

Class One, Two or Three appeal. While they can assist and advise 

the Court, the Assessors are not permitted to adjudicate any 

issues in this situation. 

Third, the Chief Justice may assign a Class One, Two or Three 

matter for the Assessors to arbitrate. Here they perform the 

same role as the judges. The decision of the Assessor is deemed 

to be a decision of the Court. Two or more Assessors perform 

this function and can refer any questions of law to the Chief 

Judge for a legal determination. 

The hearings regarding appeals of the Court's Class One, Two 

or Three jurisdiction is different from traditional court 

proceedings. The rules of evidence do not apply. They are 

conducted with as little formality as possible. The Court 

essen~ially conducts a de novo hearing and can reach any decision 

within the authority of the local governmental body below. 

As a general rule neighbors cannot file an appeal on their 

own, but can join the case as a type of amicus party. Thus, 
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citizen participation is not excluded by the Australian system. 

While attorneys are not required, the developer may be 

represented by a solicitor instead of a barrister at the 

Assessor's hearing depending upon the type and complexity of the 

case. The evidence is presented in much the same format as 

traditional court hearings except for the lack of formal rules of 

evidence. The developer would start by presenting his/her case 

to the Assessor and the town planner would respond. The more 

relaxed proceedings allow the Assessor to openly question all 

witnesses and state his or her own opinion about the direction of 

the case before a final ruling is issued. Appeals from matters 

determined by the Assessor are before the judges of the Land and 

Environment Court on questions of law only. If the party 

disagrees with the Land and Environment Court's ruling on the 

legal issues, a discretionary petition must be filed with the 

Court of Appeals. No appeallate review exists as a matter of 

right. 

Judicial Authority 

The Land and Environmental Court Act essentially divested the 

Supreme Court (trial court) of its jurisdiction with respect to 

Class Four and Five matters and conferred it exclusively to the 

Land and Environmental Court. Only judges may exercise Class 

Four and Class Five jurisdiction. 

Class Four is the Court's civil enforcement jurisdiction. 

Here the Court is usually enforcing a public law against a 

property owner in violation of the applicable statutes. Class 
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Five jurisdiction is the Court's criminal enforcement authority. 

This usually involves major environmental protection prosecutions 

under environmental statutes like the Clean Air Act, Clean Waters 

Act, Hazardous Chemicals Act, etc. 

Most municipalities prefer to file for injunctive relief 

under Class Four where they can obtain an order to correct the 

violation. The Court has the power to sequester, fine and/or 

imprison for contempt. When a council brings a Class Five 

criminal action (i.e., against a property owner's illegal 

business in a residential zone) , the Court can only impose 

and jail to persuade the owner to comply, but the violation could 

theoretically continue. 

The proceedings in Class Four and Class Five are essentially 

conducted in the same manner as traditional courtroom proceedings 

in the Supreme Court (trial court). The appropriate rules of the 

Supreme Court are adopted by the Land and Environment Court. 

Effectiveness 

According to Chief Justice J.S. Cripps, the work of the Land 

and Environment Court is disposed of much more quickly than other 

divisions of the Supreme Court (trial court). The Land anc 

Environment Court has developed its own "Fast Track" systeD for 

disposing of minor appeals. These appeals represent 

approximately 20% of the Court's appeals in Class One and Class 

Two matters. Justice Cripps estimates the average time for 

disposal of these "Fast Track" cases is approximately 4 wee~s 

from institution of the proceedings to publication of judgDent. 
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The remaining 80% of the planning appeals (Class One) and 

building appeals (Class Two) are handled between 10 and 14 weeks 

on the average. Justice Cripps has observed, however, a slight 

increase in the average disposal time in Class Four civil actions 

from about 3 to 5 months. This is due to the increasing caseload 

in Class Four matters where the Court exercises its judicial 

review authority. Justice Cripps attributes the speedy 

disposition of cases to the " . size and independence of the 

Court, and the cooperation of the legal and planning profession." 

Since the court is comparatively small it can experiment with new 

procedures like the "Fast Track" system. "In larger courts, such 

as the Supreme Court and the District Court, to change procedures 

it [sic] is like trying to turn the Queen Mary!" 

SAN DIEGO PROJECT 

The City of San Diego and the University of San Diego School 

of Law have started a joint pilot project to study the 

feasibility of implementing an Environmental Court and Dispute 

Resolution system for the processing of code enforcement cases. 

The project consists of 2 components. Both components are 

interrelated to improving the overall success and effectiveness 

of the city's code enforcement system. The Dispute Resolution 

component is designed to resolve secondary code violations where 

no health and safety hazards are present. The city's ability to 

effectively remove these secondary violations from the City 

Attorney's caseload and thus, the court's docket, enhances the 

credibility of the city's entire code enforcement efforts in the 
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eyes of the public and judiciary. Thus, the court's are left to 

handle the more egregious violations and defiant violators. The 

second components seek to develop a more uniform and consistent 

processing of cases within the San Diego Municipal Court. 

During the past 9 months, the project team has researched 

applicable California law, compiled case statistics and developed 

possible guidelines for the implementation of the Court and 

Dispute Resolution system. They not only interviewed front line 

inspectors, deputy directors and community activists with some 

exposure to code enforcement, but also searched for successful 

programs that other municipalities have used to improve their 

code enforcement efforts. The project team is currently 

concentrating its efforts on studying the processing of code 

enforcement cases in the Municipal Court. Their goal is to make 

final recommendations for the establishment of the Environmental 

Court by the end of June 1990. 

CONCLUSION 

Environmental Courts play a vital role in any successful code 

enforcement effort. They assist in the protection and 

preservation of our urban environment from further deterioration, 

disorder and crime. This is not to suggest that the judicial 

system can "solve" all of our municipal woes. Only with a 

collective effort which enlists active participation from the 

judiciary can a municipality ever hope to control the vicious 

cycle of the Broken Window. 
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code enforcement 
system that i.'1cludes conscientious draft-

and implementation as well as active . 
enforcement of municipal and state land 
use regulations can help control the 
constant deterioration of our urban envi­
ronment The urban environment com-

the physical and social fabric of 
our cities--the people, and the places 
where we live, work, and play. 

Our cities consist of diverse commu­
nities and neighborhoods, each with their 
own varied code enforcement issues of 
relative seriousness. lllegal signs may be 
the worst problem in one part of the city 
while dilapidated buildings with rats and 
vermin devastate another. Our urban en­
vironment also reflects the complex so­
cial problems of our era: drug abuse, 
gangs, graffiti, AIDS, and the homeless. 
Code enforcement can be particularly 
helpful in stabilizing transition neighbor­
hoods: older communities once the sub­
urbs of the 1930s that today verge on be­
coming part of the deteriorated urban 
core. 

Over the years, members of the bench 
and bar have treated code enforcement 
cases as either mere technical violations 
of minor regulations---{)verheight fences, 
inoperable vehicles, excessive storage, 
etc. Yet, minor violations allowed to con­
tinue will fester. They can rapidly devel­
op into imminent threats to the public's 
health and safety, such as abandoned 
buildings and substandard apartments. 

Neglected that is allowed to 
remain in such a is a signal to 
the that no one cares. Writing 
in The Atlantic Monthly (Mar. 1982), 
Professor James Q. Wilson and George 
L. Kelling, Fellow at the Kennedy School 
of Government, describe the "Theory of 
the Broken " asserting that "so­
cial psychologists and police officers 
tend to agree that if a window in a build­
ing is broken and is left unrepaired, all 
the rest of the windows will soon be bro­
ken." They go on to suggest that disorder 
and crime are inextricably linked with the 
physical environment at the community 
level. As these authors explained in a 
more recent article, "Making Neighbor­
hoods Safe" (The Atlantic Monthly (Feb. 
1989)): 

[AJ lot of serious crime is adventitious, not 
the result of inexorable social forces or per­
sonal failings. A rash of burglaries may occur 
because drug users have found a back alley 
or an abandoned building in which to hang 
out In their spare time, and in order to 
money to buy drugs, they steal from 
neighbors. If the back alleys are cleaned up 
and the abandoned buildings torn down, the 
drug users will go away. They may even use 
fewer drugs, because they will have difficulty 
finding convenient dealers and soft burglary 
targets. 

This relationship between crime and 
the physical environment is one of the 
leading justifications for an aggressive 
code enforcement program. It is not the 
isolated case that is significant, but the 
cumulative effect of numerous properties 

that tends to create an urb;m environment 
conducive to disorder. 

Most 
myriad of 
building ordinances to address some of 
these complex social problems and 
idated conditions in our urban 
environment. However, elected officials 
often confuse mere enacunent of state 
and local land use regulations with con­
sistent implementation and enforcement, 
the to their effectiveness. 

This issue of the Forum presents two 
very different illustrations of code en­
forcement issues. The articles vu•puu ... 

by way of practical experience, code cn­
fom~rnent's role in combatting the deteri­
oration of our urban environment In the 
first (p I provide ;m orientation to 
the practical foundations of a compre­
hensive code enforcement prognun a•' il­
lustrated by an analysis of cnforcemem 
issues surrounding conditional use per­
mits (CUPs). In the second article (p 
358), Jayne Williams, Hicks, and 
Charles Vose explain Oakland's BEAT 
Health Program and how it uses a com­
bination of law enforcement and code en­
forcement expertise to dilute t11e lethal 
formula of drugs and dilapidated/aban­
doned properties. 

Because those of us in puhlic practice 
have our own these articles 
should aid the private un-
derstanding of the municipal altorney's 
diverse roles in these code enforcement 
areas. \. 
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CODE ENFORCEMENT 

Strategies for 
Implementing. and Enforcing 

Conditional Use Permits 

Most land usc professionals spend an inordinate amount of their 
time and energy developing land use projects, policies, and ordinances. 
For example, they spend countless hours at public hearings before plan­
ning commissioners, zoning administrators, and other public officials de­
bating the merits of a partkular zoning ordinance. These activities occupy 
both public sector (planners, city managers, council staff, and municipal 
attorneys) and private practitioners and consultants advocating site-specific 
development projects. 

Municipal attomeys traditionally de­
vote their time to researching and writing 
ordinances ;md advisory memorandums. 
Implementation and enforcemelll are 
often left for other city or county depart­
ments, which arc given little guit.l<mcc or 
legal support. What happens if a property 
owner docs not comply with the munici­
pal zoning regulations or building code? 
Enforcement efforts can be significantly 
hampered if the municipal attomey docs 
not identify enforcement and imple­
mentation issues at the outset. A compre­
hensive approach focusing on both code 
development and enforcement can ensure 
that ordinances and regulations are legal­
ly enforceable ;md that they will in fact 
achieve their intended goals. 

This article illustrates the basic tenets 
of code enforcement by analyzing a com­
mon code enforccmellt situation: failure 
to obtain or abide by the tertns of a condi­
tional use pennit (CUP). As an altcma­
tive to traditional zoning, municipalities 
often usc CUPs to regulate land uses t11at, 
''altl10ugh desirable in limited numbers. 
could have a detrimental effect on the 
community in large number." Wm 5;ick!cn 
v nrowne (I 971) 15 CA3d 122, I 26, 92 
CR 786, 71\8. M:my CUPs involve com­
plex social issues, e.g., AIDS hospices, 
residential care facilities, large-scale 
family day care centers, and work fur-

Iough or other private detention facilities. 
Thus, CUP cases often create difficult en­
forcement problems inasmuch as they are 
tied to larger social issues. 

This article provides practical guid­
ance on how municipal attomeys and 
other land usc professionals can identify 
implementation and enforcement issues 
at an early stage so that those issues can 
be addressed when the pertnit is drafted 
and issued. The article also examines the 
relative advantages of remedies available 
for enforcement. 

I:\IPLEMENTATION 
AND ENFORCEMENT 
START WITH DRAFTING 

The municipal attomey must ensure 
that the CUP authorizing ordinance is 
drafted with enforceable tertns. (fhis 
duty applies to both general law and char­
ter municipalities. See generally Govt C 
§65850 and Metzenbaum v City of Car­
mel-by-the-Sea (1965) 234 CA2d 62, 44 
CR 75, which support the authority of 
general law cities to enact local zoning 
ordinances that permit the issuance of 
CUPs in accordance wit11 specific crite­
ria.) Is the language of the local ordi­
nance specific? If the ordinance is vague, 
a court could invalidate it on the basis 
that it is an impertnissible delegation of 
legislative authority. See generally Stod-

dard v Edelman (1970) 4 CA3d 544, 548, 
84 CR 443, 444; see also Hunter v Cit\' 
of Whittier (1989) 209 CA3d 588, 597, 
257 CR 559, 565 (court invalidated CUP 
ordinance on basis of vagueness as man­
dated by FCC regulations goveming sat­
ellite antennas). Is the ordinance clear 
enough that a municipal court judge, 
commissioner, or administrative hearing 
officer can properly apply it to achieve~ 
reasonable result? To ensure enforceabil­
ity, the municipal attorney should review 
the ordinance and departmental policies. 
Do they provide the authority and proce­
dures to monitor compliance with condi­
tions, gain access to private property for 
inspections, enforce certain conditions, 
and revoke the CUP if necessary? 

These same issues arise with the tertns 
of the permit itself. Like other discretion­
ary land use pertnits, CUPs run with the 
land. County of Imperial v McDougal 
(1977) 19 C3d 505, 510, 138 CR 472, 
475. Ask yourself whether a new proper­
ty owner, not a party to the previous ne­
gotiations or public hearings, can fully 
understand his or her obligations by 
merely reading the pertnit at the county 
recorder's office? If not, such ambigui­
ties will come back to haunt any future 
enforcement efforts. Some municipal at­
tomeys have echoed the well used bu­
reaucratic slogan, "That's not my job, the 
planner should draft the permit" What­
ever arrangements the attorney may have 
with the planning department, it is still 
incumbent on a lawyer to review ru1d 
evaluate the tertns and conditions of a 
CUP with enforcement in mind. 

When drafting a CUP, attomeys 
should consider the following: 

• Are key tertns defmed? Definitions 
are particularly helpful when the use 
is somewhat unusual or complex (e.g .. 
a hazardous waste or residential care 
facility). 

• Does the condition impose a pertnis­
sive ("may") or a mandatory ("shall") 
duty on the permittee? 

• Are all time frames clear? All relevant 
times and dates should be specific 
whether they involve hours of opera­
tion or duration of the permit. 

• Are enforcement options stated? Al­
tlwugh the CUP ordinance may list the 
consequences of any violation by the 
permittee, nothing prevents the drafter 
from stating the enforcement options 
in the permit. 
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express penn it condition that allowed ac­
cess to monitor CUP compliance would 
have facilitated our enforcement efforts. 

Another drafting technique is to in­
clude a sunset clause in the CUP that lim­
its its duration to a specified number of 
years. Such a condition would be ideal 
for uses located in urban preserves that 
will someday be rezoned for traditional 
development projects, e.g., a commercial 
nursery in an agricultural zone. Note, 
however, l11at adequate notice and a re­
vocation hcming are required even with 
an automatic expiration clause. See Com­
munity Dev. Comm 'n v City of Fort 
Nragg (19XX) 20~ CA3d 1124, 1132, 251 
CR 709, 714. 

CODE ENFORCEMENT IMPACTS 

Once !.he underlying ordinances and 
pennit have passed code enforcement 
scrutiny, l11e municipal attorney's next 
role is to advise the applicable municipal 
divisions l11at will actually enforce the 
pennit in the field. The attorney must ask 
the department supervisors and field staff 
the nitical implementation and enforce­
ment questions: Who will enforce this or­
dimUJce? How will they enforce it? What 
is the role of !lle municipal attorney and 
prosecutor? The balance between llle 
roles of policy advisor at the outset and 
enforcer with regard to specific proper­
ties in violation can often lead to confu­
sion m1d frustration, particularly in large 
offices where the roles of advisor and liti­
gator are vested in two different attorneys 
or divisions within the srune office. 
Strong communication links must bees­
wblished ;md solidified between the en­
forcement and advisory attomeys. Unlike 
•.Jther areao; of municipal law, code en­
forcement by its very nature demands 
both perspectives. 

Another exmnple of the importance of 
these questions arose in our office last 
year with t11e dr:unatic growth of private­
ly operated jails <Uld detention facilities. 
Although San Diego's CUP ordinruJCe 
did not specifically address this new use, 
the facilities were initially classified as 
residential care facilities requiring a 
CUP. We raised questions about whe!ller 
the ordin:UJce defining ru1d regulating 
residential c:u·e facilities adequately ad­
dressed llle s:une issues that would arise 
for the private jails. In drafting a new or­
dinance, additional questions arose about 
whetl1er l11e planning department had the 
expertise to monitor compliru1ce with 

various criminal justice related condi­
tions imposed on the operators (e.g., a 
prohibition against occup:rnts who had 
committed specified violent crimes). 
Should such pennits be monitored by a 
planner, a probation official, or some oth­
er party with experience in the criminal 
justice system? 

This issue led to discussion between 
our city manager and county officials re-

. garding llle county's role as the desig­
nated local enforcement agency for work 
furlough facilities. Despite the fact that 
the county regulated its own public work 
furlough facility, it did not have sufficient 
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staff or finances to monitor the private fa­
cilities. Recognizing this fiscal reality, 
the city manager designated a code en­
forcement officer in the zoning division 
to oversee compliance with the tenns of 
tlJC CUP. Although this issue of com­
pliance with the criminal justice condi­
tions was resolved for economic and 
political reasons, the example illustrates 
!.he complex social and political implica­
tions both the planner and municipal at­
torney may encounter with a CUP. It also 
provides a good example of why munici­
pal attomeys should raise such enforce­
ment and implementation questions with 
planners and city managers at the outset. 

SELECTING A REMEOY 

When a property owner refuses to 
comply with applicable zoning and 
building codes, the municipal attorney, a~ 
prosecutor, must advise the respective 
enforcement division about the available 
remedies. The selection of enforcement 
procedures is mtical in detennining the 
most effective means of gaining com­
pliance. If code enforcement issues have 
been identified during the research, de­
velopment, and drafting of ordinances 
and policies, the municipal attomey's ef­
fectiveness as prosecutor or enforcer will 
be significantly enhanced. 

The city has two types of remedies for 
code violations: administrative and judi­
cial. Administrative remedies can in­
clude abatement (i.e. municipal work 
crews actually remove the public nui­
sance) and quasi-judicial code enforce­
ment hearings that detennine whether 
violations exist, order compliance, and in 
some instances impose civil penalties. 
Judicial remedies include a civil injunc­
tion or a <..Timinal prosecution (misde­
meanor or infraction). Each category has 
unique advantages and disadvantages 
that must be carefully evaluated to deter­
mine whether they are the most appropri­
ate remedy in a particular case. 

Municipalities have broad discretion 
and flexibility to select the appropriate 
enforcement mechanism. A city is notal­
ways required to issue a criminal citation 
or enjoin nonconforming uses of proper­
ty. Riggs v City of Oxnard (1984) 154 
CA3d 526,530,201 CR 291, 29~; Fox v 
County of Fresno (1985) 170 CA3d 
1238, 1244, 216 CR 879, 883 (applying 
state housing law). 

Although judicial and administrative 
remedies are not mutually exclusive (llle 
municipal attorney could decide to pro­
ceed with a criminal complaint after an 
administrative remedy fails), the goal 
should always be to commence the most 
appropriate course of action at the outset 
to avoid delay. A close working relation­
ship between the enforcement division 
and the municipal attorney will go a long 
way toward ensuring the proper selection 
of enforcement remedies. 

Case Specific Criteria 
In evaluating individual code enforce­

ment cases, the enforcement division, to­
gether with their municipal attorney, 
should consider the following factors: 
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nances t.hat establish abatement proce­
dures. Sec Govt C §§38773-38773.7. 
The primary distinction between abate­
ment ;md other administrative remedies 
ts t.he ullimate power for municipal work 
•:rews or private contractors to enter onto 
private property and abate or remove t.hc 
hazard. Abatcmelll can include demoli­
tion, repair, or merely securing a vac;ull 
su·ucturc. 

Administrati vc hearings arc often sub­
stituted for a judicial action, i.e. as anot.h­
cr procedural vehicle to compel com­
pliance. Instead of seeking a court order, 
·n;my enforcement dcpartmcms take t.heir 
.;;L-;es to a specially designated code com­
pliance board or hearing officer. Often lo­
cal ordinances aut.horize t.he heming 
boards to order compliance wit.h t.he code 
and impose civil penalties. This system 
provides t.he advantage of avoiding court 
backlogs and strict rules of evidence. Of 
course, all such administrative hearings 
must still comply wit.h fundamental no­
tions of due process by providing reason­
able notice and opportunity for a hearing. 
Sec generally 11/inder, Robinson & Co. v 
/()In ( 1986) 181 CA3d 2113,226 CR 339. 
The primary disadv;mtage of this remedy 
is t.he inherent weakness of administra­
tive orders. If t.he owner refuses to com­
ply or pay UJC civil penalty, often t.he only 
feasible alternative is to obtain a court or­
der U1at compels compliance. (This con­
clusion would not necessarily apply to 
abatement proceedings where t.he city 
c:m obtain complim1ce by sending iL> 
own news to abate U1e nuis;mce.) In 
those ca<;cs involving neit.her complex is­
·;ues nor healt.h and safety hazards, how­
ever, administrative hearings arc often 
used by many smaller municipalities. 
They arc the proverbial "work horse" for 
many smaller cities. 

When an owner has begun operating 
without obtaining a CUP, ;m administra­
tive hearing could prove to be ineffective. 
Our enforcement case against t.he private 
work furlough facility provides a good il­
lustration of U1is point. Despite written 
notice U1at a CUP :md extensive repairs 
would be necessary before a former retail 
warehouse could he converted to a work 
furlough facility, t.hc operators started 
without obtaining t.he necessary pern1its. 
When negotiations failed to obtain vol­
untary compliance, the enforcement de­
parunent. relying on a local civil penal-

ties ordin<mce, issued a notic~ ;md order 
dem;mding compliance wit.hin ten days 
or else civil penalties would begin to ac­
crue on each subsequent day at a maxi­
mum rate of$2500 per violation until the 
property was brought into compliance. 
Pursuant to this local ordin<mce, a hear­
ing was scheduled before an administra­
tive hearing officer appointed by the city 
m;mager. The hearing officer found that 

·the operators were in violation, assessed 
a $36,000 fmc, ;md ordered them to ftle 
a CUP application or cea-;e operation. Al­
though the operators paid t.he fine, this 
type of administrative order did not have 
the legal power to shut down t.he facility 
if t.hc CUP application was never filed or 
denied. 
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Most administrative remedies in the 
code enforcement field do not confer the 
legal auU1ority to issue orders t.hat are 
self-enforcing (e.g .. sheriff c;m enter the 
property to enforce t.he order). Thus, 
when a property or business owner defies 
the order, t.he only viable recourse is to 
get a court order. Given t.he unique facts 
of t.his controversy, we should have antic­
ipated t.hat the work furlough operator 
would defy the administrative order and 
filed a civil complaint. We were forced to 
file our Civil action to compel compliance 

wit.h t.he applicable building ;md fire 
codes some 18 months later. 

DEFENSES 

When evaluating defenses to <m en­
forcement action, ;m attorney represent­
ing the CUP applicant or operator should 
also consider t.he case-specific criteria 
discussed above ;md should review those 
issues wit.h the client. What wa~ the cli­
ent's role in causing or creating t.he al­
leged violations? Who is primarily re­
sponsible? Did the city's actions create a 
possible foundation for ;m estoppel de­
fense? Do t.he facts support ;my iegitt­
mate ciaim for nonconforming rights? ls 
the city's enforcement action consistem 
wit.h t.he handling of other similarly SI­

tuated properties? Although the answers 
to these questions may not absolve t.he 
operator from legal responsibility, t.hey 
may uncover key points t.hat cm1 be used 
to avoid formal enforcement action by 
t.he city or facilitate a negotiated settle­
ment. 

As a practical matter, t.here are few 
successful defenses to a code enforce­
ment action. The private attorney may 
challenge t.he validity of t.he underlying 
statute or administrative action on consti­
tutional grounds (e.g., vagueness, in­
fringement of fundamental rights, denial 
of due process). In addition, because the 
city has t.he burden of proof, attacks on 
the sufficiency of t.he evidence may be 
successful. Generally, the most success­
ful defense is nonconforming right~, i.e., 
the use predated the regulation the appli­
c;mt is alleged to have violated. OU1er 
plausible defenses include selective or 
disniminatory prosecution, and equita­
ble estoppel. Again, alleging t.hese de­
fenses might not exonerate t.he client. but 
it might reveal information t.hat could 
lead to a setUement. 

CONCLUSION 

Code enforcement generates a wide 
rm1ge of assignments. The required di­
versity of expertise still challenges the 
professional ;md intellectual abilities of 
t.his writer after nearly nine years as a 
municipal attorney. The blend of both 
t.heoretical and practical strategies in U1e 
role of "problem solver" best describes 
the essential demands of code enforce­
ment. Consequently, the municipal attor­
ney must be both a skillful advisor and 
litigator to effectively operate in t.he do­
main of code enforcement. \, 
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Ht~hland. Joel Wachs Cuy of Los Angeles. Harriett Wieder Orange County. Rita Walters City of Los Angeles, Evelyn Wells City of Lynwood. Michael Woo City of Los Angeles, Judy 
Wright Ctty ol Claremont. Zev Yaroslavsky City of Los Angeles. Norton Younglove Riverside County e 
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THE QUESTION OF WHETHER OR NOT SCAG'S PLANNING PROCESS SHOULD INCLUDE A 

CONFLICT RESOLUTION COMPONENT WAS FIRST RAISED BY THE EXECUTIVE COMMITTEE 

THREE YEARS AGO. IT CONCLUDED THAT A MEANINGFUL CONFLICT RESOLUTION 

MECHANISM WILL BE KEY TO THE ULTIMATE SUCCESS OF THE PLAN IMPLEMENTATION 

PROCESS. ALSO, EXECUTIVE COMMITTEE REPRESENTATION BASED ON "ONE MAN, ONE 

VOTE", AND THE CREATION OF "BOTTOMS UP" REGIONAL TRANSPORTATION, AIR QUALITY, 

AND GROWTH MANAGEMENT PLANS WOULD IMPROVE BOTH, COORDINATION BETWEEN 

LOCAL JURISDICTIONS AND SCAG'S EFFICIENCY AS THE REGIONAL PLANNING AGENCY. 

SCAG HAS SUPPORTED TRANSPORTATION, ENVIRONMENTAL AND HOUSING LEGISLATION 

WHICH CALL FOR THE EXISTING AND AFFECTED LOCAL, STATE, REGIONAL AND, OR 

FEDERAL ENTITIES TO WORK TOGETHER TO RESOLVE DIFFERENCES. SCAG WAS ESTAB­

LISHED TWENTY -SEVEN YEARS AGO, AS THE REGION'S COUNCIL OF GOVERNMENTS (COG), 

FOR THE EXPRESS PURPOSE OF FOSTERING LOCAL GOVERNMENT COOPERATION AND 

COMMUNICATION. THE ARBITRATION OF LAND USE DISPUTES IS A NATURAL, REASONABLE 

AND PRACTICAL EXTENSION OF SCAG'S RESPONSIBILffiES. 

AS I SAID EARLIER, THIS IS ONLY A CONCEPT AND IT HAS NOT BEEN FORMALLY APPROVED 

BY THE EXECUTIVE COMMITTEE. HOWEVER, YOU WILL BE KEPT APPRISED OF OUR 

PROGRESS. 

THANK YOU, AGAIN, FOR AFFORDING ME THE TIME TO BRING THIS SUGGESTION TO YOUR 

ATTENTION. 

CONTACT: 

NONA EDELEN, PRINCIPAL, GOVERNMENT AFFAIRS OFFICER 

SOUTHERN CALIFORNIA ASSOCIATION OF GOVERNMENTS 

818 WEST 7TH STREET, 12TH FLOOR 

LOS ANGELES, CA 90017 

TELEPHONE: 213-236-1870 
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Roles Authorities 

.:....._. ........... is a Joint Powers Agency established under California Government Code "'"""""'" 
Under federal and state law, SCAG is designated as a Council Governments 'tr'r''"'' 

KeJ:~Iontu Transportation Planning Agency (RTPA), and a Metropolitan Planning 
It a number of mandated and responsibilities including: 

designated by the federal government as the Region's Metropolitan Planning 
and mandated to maintain a continuous, comprehensive, and coordinated 

traJnsnortalt(>n t-·-.. ··~"e process resulting in a Regional Transportation Plan and a Regional 
ransno:rtation Improvement Program pursuant to 23 USC 134, 49 USC 1601 et seq., 23 

450, and 49 CFR Part 613. SCAG, is the designated Regional Tmnsporlotion Planning 
Agency, for both preparation of the Regional Transportation Plan (RTP) and 

ransno,rtatlon Improvement Program (RTIP) under Caltto1rma 

is responsible for developing the demographic projections and integrated land use, 
employment, and tral!lsportation programs, measures, and strategies portions of the 

Quality Management Plan, pursuant to California Health Safety Code 
-.-...-.·vv. et seq. SCAG is also designated under 42 USC 7504 Co-Lead Agency for 

P"""'"""'e for the Central Coast and Southeast Desert Air Basin District. 

is responsible under the Federal Clean Air Act for determining Conformity of 
and Programs to the Air Plan, pursuant to 42 USC 7506. 

!.:nu·""''~"~'"''''"' regional agency for lnter-Govemmental Review of Programs 
reac;:nu nmmc1al assistance and direct development activities, pursuant to 

12372 (replacing A-95 Review). 

pursuant to Public Utilities Code Sections 21083 and 21087, Em'lironment1al 
of projects of regional significance for consistency with regional plans 

dn ..... ., Environmental Quality Act Guidelines Sections 15206 and 15 

Treatment Management r w"'"~"~; .n.,.,. •••• ~., 
to USC 

preparation the Regional Housing Needs As~1essme.m to 
Code Section 65584. 

reSiDOtl!SlDle for preparing the Southem California un.,.tu'lrttu: 

Association of Governments and Santa Barbara 
pursuant to California Health and Safety Code Section 

Management 
Area Planning 

818 Seventh Street, 12th Floor 111 Los Angeles, CA 90017-3435 o (213)236·1800 e FAX (213) 236·1825 
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--Pressure Builds to Develop Canyon 
111 Planning: Tonner Canyon, near Brea, is seen as a 
natural treasure to many, but to landowners and 
surrounding cities it's an alluring spot for homes. 

Bv BERKLEY HUDSON 
fi.MES STAFF WRITER 

D IAMOND BAR-Deep in a 
tawny canyon dotted by 

prickly pear. purple sage and green 
canop1es of ancient oaks and wal­
nuts. a rabbit scooted into the 
underbrush. Overhead, a great 
horned owl fluttered through tree­
tops. 

From a distant ridge came the 
sound of earthmoving equipment 
reshaping the land around a big 
house under construction am1d a 
cluster of homes atop the canyon's 
western rim. 

These are the two faces of Ton­
ner Canyon, one of the last sizable 
chunks of undeveloped. privately 
owned land in the region. Its 6.500 
acres-abundant in plants and 
Wildlife. including rare and threat­
ened species-are fast becoming an 
enVIronmental battleground m a 
clash of open space versus devel­
opment. 

Los Angeles County in the mid-
1970s designated Tonner Canyon a 
"S1gmficant Ecological Area," a 
term that planners use to single out 
unusual private tracts of land that 
may face environmental difficul­
ues from urbanization. 

Now, as predicted, development 
pressures on Tonner Canyon in­
deed are commg to bear from many 
quarters: 

• Developers have proposed a 
masstve proJect for the southern 
end of Tonner Canyon in an umn­
corporated area of Orange County 
next to the City of Brea. 

• The Diamond Bar City Council 
~ave tentative approval to devel­
opers to build 63 custom houses m a 
$90- m1lhon project, and applica­
tiOns for more projects are in the 
works. 

• The Boy Scouts of America, 
wh1ch owns 3.700 acres in the 
canyon. 1s constdering several op­
uons to develop part of the land 

Complicating any comprehen­
Sive planning for the canyon LS the 
Jurtsdtctlonal lattieework that 
overhes Its e1ght-nule-long cres­
cenl shape. The canyon spans por­
tions of three counties-Los An· 
celes, Orange and San 
Bemardmo-and three cittes­
Brea. Chmo Hills and Diamond Bar. 

Diamond Bar and Brea each has 
plans to annex portions of the 
c..1nyon and for plannmg purpooes 
conruden 1t a part of !13 "sphe~ of 
Influence." And. the new City of 
Chtno Hills took m a th1rd of the 

canyon when it was incorporated 
in December. 

In Diamond Bar. where the 2-
year-old city of 53.000 has put the 
finishing touches on its first Gen­
eral Plan, developers and environ­
mentalists have voiced sharply 
contrasting ideas about what 
should be done with the canyon. 

"The whole issue is about de­
struction of our natural environ­
ment, just for the dollar," sald Don 
Schad. an industrial electrical con­
tractor who served on an advisory 
committee for the General Plan 
and wbo has hopes of creating a 
local nature conservancy to protect 
Diamond Bar's remaining undevel­
oped canyons. 

Schad has been among the doz­
ens who have staged marches 
through the city with placards 
saying "Save Tonner Canyon" and 
who have crowded into local meet­
ings decrying the possible demise 
of what environmentalists call"Di­
amond Bar's ram forest." 

Developer Daniel 0. Buffington, 
a podiatrist who is a principle in a 
company planning the $90-million 
project-which falls entirely with­
in the county-designated Signifi­
cant Ecological Area-offered a 
dissenting view. 

"First of all. you have to remem­
ber it is private property," Buffing­
ton said Beyond that, he said, "that 
land has become too valuable to 
leave it in its natural state." 

In its entirety that project on the 
city's eastern boundary would re­
move BOO nat1ve walnut trees. To 
compensate, developers would be 
required to plant 3.200 walnut 
trees. 

As it gave tentative approval last 
month for the development that 
Buffington's company and one oth­
er developer plan for 87 acres, the 
Diamond Bar council held back 
granting a proposal for new houses 
on 73 more acres and requ1red the 
developer to prepare an engineer­
ing study. 

And on July 14, in spite of 
objections from a small group fear­
ing that the city was not taking 
adequate precautions to protect 
Tonner Canyon, the council unani­
mously approved its General Plan, 
outlining a course of action for the 
next 20 years. 

The plan advocates that the city 
Please see TONNER, 87 



Environmen 1 1 
. but we know that's 

a area. 
of the area includes ""'r"'"""' 
of Tonner Canyon near 

has com­
on concerns 

which would 

addition, Bath said canyon 
for cougars, 

increase area by 70% if 
it were annexed. 

members studying 
.. "'~"'"""""~'~ that it's not 

u had 
Jim Cutts, director of Brea's 

de•ll'elloprnern services, who noted 
that companies have maintained 
wells for a century in Tonner's 
southern end. 

Still, he said, officials realize the 
to ""''"" uuu. 

To further thicken the 
entire length of Tonner canyon's ecological and as the location 

renu::tmtber it Is private 
oec::omae too valuable to 

II'Ui1rnll':!illl state.' 

or 

severe 
Pomona and 
on Grand A venue and 
yon Road. 

In its '""'"'"" 
Plan. Di~ond 
JJVI'.l>'"''""J' of a tran!llJJOrt.ati!JI'l 

"to strike some kind of hal-
between the and 

Di~unc1nd .Bar Planning Commis­
sion chairman Bruce Fl~en~ 
said he would welcome studies on 
Tonner because "I don't think 

Chino Hills Mayor Gwenn Norton· 
Perry considen~ It a 
problem that no existing m111ional 
body supervises planning 
ner Canyon. "It's C4lled ~1unou 
cooperation." she aid. 
don't know how to do that." 

But she said she is 
"'"'~",."m"'" officials 

Fiamenbam of Diamond Bar's 
Planni!ll Commllllton 38ld he too ts 
worried that the l.hree counties and 
three cities will be unwilling to 
look at the canyon as a whole. 

Ju it now stand!. he 3a1d, Wlth no 
qency in charge. Diamond 

would be hard-pres~Jed to have 
even "if Brea wanu to 

melter m the canyon. 



TO: The Senate Select Committee on Planning for California·s 
Growth and The Senate Committee on Local Government 

FROM: Sarah Foster 
Californians for Self-Governance 
243 Kearny St. 
San Francisco, California 94108 

STATEMENT FOR THE JOINT INTERIM HEARING: November 6. 1992 

RESOLVING LAND USE DISPUTES: MEDIATION, ARBITRATION, LITIGATION 

I would like to thank Senator Bergeson, the S~lect Committee and 
the Senate Local Government Committee for this opportunity to 
present a few observations and concerns on the topic under 
discussion today. 

But first, I would like to inform the Committees that two 
organizations who could not be here would appreciate the 
opportunity to submit written statements for inclusion in the 
record: Pacific Legal Foundation and the Claremont Institute. 
In the past the Local Government Committee has kept its doors 
open to accept statements from those who could not be present at 
a hearing or whose testimony could not be presented. and they 
hope you will extend a similar courtesy in this instance. 

* * * * * * * 
COMMENTS: 

A number of objections might be made regarding the creation of a 
special State Land Use Court. At first glance it seems the 
intention is to provide a mechanism to offset the nuisance 
lawsuits initiated by individuals and groups motivated by anti­
development sentiments. If so, let me say I am largely in accord 
with such an aim. I agree--in part--with the statement that a 
lawsuit challenging a decision by a city or county has a 
"chilling effect" on the confidence with which property owners 
and public agencies can proceed with development projects--etc. 

But such a statement implies that the only obstacles to 
developing and otherwise using one's property are those placed by 
public advocate groups. It overlooks the far more notorious 
"chiller"--the climate created by go.vernment entities. 

Cities, counties, redevelopment agencies, etc., make~ kinds of 
decisions: they OK projects or they deny them. The latter is 
far more common and just as chilling to builders, contractors 
and property owners as those lawsuits threatened by overzealous 
public advocacy organizations. 

The creation of a new kind of court will do little to help those 
who wish to use their property and find themselves caught in what 
has been termed a "regulatory Verdun." It will not help those 
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are t eatened with a regulatory taking. Instead, it seems 
se parties will be hit with a double whammy: first, 

r lation, the decision, the t threat- ever· sec 
denial to t courts wherein t cases should be he 

T St Use Court would not be a court of justice; rat r 
it would be more an administrative court, the kind you have to 
deal with when you get embroiled with any government agency. 

om such a court appeals are very difficult. It is imperat 
decisions regarding land use be subject to appeal r up 

ladder of litigation to the U.S. Supreme Court; yet it is 
lear whether such a right will exist in this new court system. 

f llowing issues must be made clarified: 

a. The appeal process. Can a property owner appeal an adverse 
decision or is the State Land Use Court a court of last 
resort? 

b. Are matters dealing with eminent domain and other tak 
disputes to be handled by the State Land Use Court? 

c. What about redevelopment? How will the Land Use Court 
feet the present procedure whereby citizens may 

c llenge a redevelopment plan? 

State Land Use Court is seen as a way to unclutter 
of the general court system. But if you want to 

, the solution is to eliminate the ~ for 
ion. This can only be accomplished by cutting down the 

er of the regulations and the various hoops a builder must 
jump t (one-stop permitting is not the answer, the solution 
is fewer regs, period) and by ending the practice of willful, 
casual t ing--regulatory and standard. 

fortunate the 
no ter the 
went t opposite 
proposals wou 

various growth management bills last session-­
author is or was--did not do that, rather they 
direction and implementation of their 

exacerbated the problem not helped 

in essence mandated the very things that are 
e of litigation: more regulation and permit 

ad ishing of property rights. They sisted 
eing in "conformi with goa set by planners 
super growth mangement "strategies." Such 

requirements guarantee a steady flow of dispute, conflict and 
lawsuits. How can it be otherwise? 

itself is unfair and wrong. But to then deny those 
owners who will be thus adversely affected this 

11 access to proper court procedures and protections 
ossly unjust. 
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