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Research Methodology

This dissertation is a qualitative research with two methods of study. It involved
interviews with Crime Scene Analysts and Offender Profilers. This method provided first

hand and up to date information on the different approaches to offender profiling.

The standard legal research method of case analysis has also been used. This involved
extensive case analysis. Cases that involved offender profiling have been analyzed. This
method provided adequate background information on the admissibility problems of

offender profiling evidence.

The limitation to this dissertation is the unwillingness of some profilers to grant

interviews and share their knowledge.



Abstract

This dissertation examined the use of offender profiling evidence in criminal cases. The
meaning, history, approaches and legal admissibility of offender profiling have been
discussed. The introduction of offender profiling into the courtroom has been
controversial, problematic and full of inconsistencies. This dissertation therefore,
examined the central problems with offender profiling evidence, and answered such
questions as — Is offender profiling impermissible character evidence? Who is qualified to
give expert profiling evidence? Is offender profiling too prejudicial than probative? Is
offender profiling an opinion on the ultimate issue? Is offender profiling sufficiently
reliable as to be admissible? This dissertation has noted that in United States, there are
inconsistencies in the court decisions on offender profiling evidence as a result of the
three conflicting rules governing the admissibility of expert evidence. After a critical
examination of the three rules, the adoption of one rule has been suggested. The Frye test
standard combined with the Federal Rules of Evidence 702 provides the best

admissibility standard.

Many people are confused as to the appropriate discipline of offender profiling. This
dissertation has therefore, presented a step by step analysis of the history and
development of offender profiling. Offender profiling is a multi-disciplinary practice that
cuts across many disciplines. At the moment, it is best described as an art with the

potential of becoming a science. This dissertation concludes that offender profiling is not



A

sufficiently reliable as to be admissible. It is too prejudicial than probative. This
dissertation also concludes that there is an uneasy relationship, lack of unity and absence
of sharing information amongst the different segments involved with offender profiling,
and that this problem has limited the potential of offender profiling. Hence, some courts
are not convinced as to the reliability and wvalidity of this technique. Several

recommendations have been made.

I 5 5
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Introduction

In spite of the ever-increasing media interest in the use of offender profiling in criminal
trials, this technique is still not well understood by a lot of people, including judges,
lawyers and jurors. Some people see offender profiling as some sort of mystic and others
simply see it as a fiction. It is the aim of this dissertation to demystify offender profiling
and try to raise the general level of knowledge and understanding of this crime
investigation technique. This dissertation has two hypotheses. The first is that offender
profiling is not widely accepted in courts because its reliability and the scientific basis
has not been established and second, that there are inconsistencies surrounding the
admission of offender profiling as a result of the conflicting rules and standards
governing its admissibility in various jurisdictions. The central thesis of this dissertation
is that offender profiling is not sufficiently reliable as to be admissible (in proving the
guilt or innocence of an accused), its prejudicial effect substantially outweighs its
probative value and that there is an uneasy relationship, lack of unity, cooperation and
absence of sharing of information among the different segments/profilers which has
limited the potential of offender profiling. There is the problem with the existence of
three rules governing the admissibility of expert evidence in United States. This has led
to inconsistencies in the decisions to admit or exclude offender profiling and its

derivatives. There has been a lot of conflicting court decisions on this technique.



—

This dissertation examined the central problems of offender profiling evidence. Two
questions provided the guideline to this dissertation. First, is offender profiling
sufficiently reliable as to be admissible? Offender Profiling involves gathering
information from the crime scene, witnesses, victim statements, autopsy reports,
offender's physical descriptions, race, age, criminal records and so on. The question then
is - how accurate is information gathered in this manner? Should it be tendered in court
as proof of guilt or innocence? Offender Profiling does not point to specific offenders. It
does not determine whether a given defendant committed a specific act. This question
arises because in several cases the reliability and accuracy of offender profiling has been
at issue. Second, is offender profiling more prejudicial than probative? Offender profiling
is too prejudicial to the accused. Offender profiling only provides an indication of the
type of person likely to have committed a type of crime. It does not point to a specific
individual. This question arises because in several cases examined, courts have been

inconsistent in their decisions on this issue.

In chapter one, we have discussed the meaning and nature of offender profiling. The
goals of offender profiling have also been discussed. Offender profiling is an innovative
but worrying technique of crime investigation. In order to have a better understanding of

this technique, the history and development have been discussed in this chapter.

Offender Profiling is mainly used by the police to narrow down suspects list in cases
where no physical evidence were left at the crime scene. In recent times however, this

technique has been introduced into the courtroom as evidence and there has been a lot of




controversy surrounding it. Hence, there had been conflicting court decisions on its status

as admissible evidence. In several cases, the reliability, validity and scientific basis of this
technique had been at issue. Chapter two therefore, introduced us to the principles and
practice of offender profiling. The different approaches to profiling have been discussed,

bringing out their various strengths and weaknesses.

In chapter three, the general rules and principles governing the admissibility of scientific
evidence are discussed. The Frye Test Standard, The Federal Rules of Evidence, The
Daubert Decision and the Kumho Tire Co. decision have been critically examined. As we
mentioned earlier on, there are a lot inconsistencies surrounding the admission of
offender profiling in criminal cases. One reason has been identified and it relates to the
fact that there are three main rules governing the admissibility of scientific evidence. The
three rules are as follows. The Frye Test Standard, The Federal Rules of Evidence and
The Daubert Decision. Each state in United States has adopted one of these
rules/standards. Some states are using Frye, some have adopted the Daubert criteria
while others have adopted Frye plus their own Rules of Evidence. It should be noted that
the Daubert criteria is the main rule at the federal courts. This leads us to the question - Is

it possible to adopt one particular rule? This is a question that has also been examined.

This dissertation is also aimed at providing a critical analysis of the use of offender

profiling in criminal cases. Hence, in chapter four, we discussed the central problems of

offender profiling evidence. Cases that involved offender profiling have been critically

10
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examined. The different areas of challenging offender profiling have also been discussed.
We have answered such questions as:

(1) Is offender profiling impermissible character evidence?

(2) Who is qualified to give expert offender profiling testimony?

(2) Is offender profiling too prejudicial than probative?

(3) Is offender profiling an opinion on the ultimate issue?

(4) Is offender profiling sufficiently reliable as to be admissible?

One of the aims of this research is to provide a comparative analysis of the use of
offender profiling in various jurisdictions. In chapter five therefore, we have discussed
the admissibility of offender profiling in England and Canada. We have also examined

the state of offender profiling in other countries.

In this dissertation we have made some recommendations, looked at the future of
offender profiling and have suggested arcas where further research is needed. This
dissertation argues that offender profiling is a specialized area of knowledge, but at the
moment it has not reached a sufficient level of reliability as to be admissible. This
dissertation is very critical of the continued admission of offender profiling in criminal
trials and concludes that offender profiling is a technique based on assumptions,

suspicion, stereotypes and probabilities.

This dissertation differs from other previous published studies in many ways. First, this

work has presented an interdisciplinary and non-segmental approach to the understanding

11




of offender profiling. The nature, theory, practice and the legal aspects of offender

profiling have been presented in one study. This dissertation goes further with the theory
that offender profiling can be used in developing crime prevention measures. There has
also been an examination of offender profiling in a comparative perspective. Above all,
none of the previous published studies examined the uneasy relationship among the
different segments/approaches to offender profiling which has limited the potential of this

technique. This work has demystified offender profiling.

12




Offender profiling has been defined in many ways by various scholars based on their
backgrounds. Similarly, offender profiling is known by various names such as
psychological profiling, criminal profiling, criminal investigative analysis, crime scene
analysis, behavioral profiling, criminal personality profiling, sociopsychological profiling

and criminological profiling. In this dissertation however, the term ‘offender profiling’

CHAPTER ONE

What is Offender Profiling?

‘Offender profiling’ has become part of public consciousness
even though many people are not really sure what it is and
the great majority of people have no idea at all of how it is
done. This ignorance is just as prevalent in professional
circles as amongst the lay public. Psychologists,
psychiatrists, probation officers and social workers all have
an interest in how their disciplines can contribute to police
investigations, but few practitioners are aware of exactly
what the possibilities for such contributions are. Others, such
as police officers and lawyers, who seek advice from
‘profilers’ often also have only the vaguest ideas as to what
‘profiling’ consists of or what scientific principles it may be
based on. The army of students who aspire to emulate the
fictional activities of psychologists who solve crimes is yet
another group who desperately need a systematic account of
what ‘offender profiling’ is and what the real prospects for its
development are.'

will be used.

' David Canter, Series Preface, in D. Canter, and L. Alison, (eds) Profiling in Policy and Practice, V11

(1999),
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As Canter has noted, ‘offender profiling’ is a term coined by the FBI in the 1970’s to

describe their criminal investigative analysis work.” He maintained that “when FBI
agents first began this work they invented a new term to grace their actions: offender
profiling. By doing so they created the impression of a package, a system that was sitting
waiting to be employed, rather than the mixture of craft, experience and intellectual

energy that they themselves admit is at the core of their activities™.

Canter sees offender profiling as ‘criminal shadows’. He maintained that a criminal
“leaves psychological traces, tell-tale patterns of behaviour that indicate the sort of
person he is. Gleaned from the crime scene and reports from witnesses, these traces are
more ambigious and subtle than those examined by the biologist or physicist. They
cannot be taken into a laboratory and dissected under the microscope. They are more like
shadows, which undoubtedly are connected to the criminal who cast them, but they
flicker and change, and it may not always be obvious where they come from. Yet, if they
can be fixed and interpreted, criminal shadows can indicate where investigators should

look and what sort of person they should be looking for’”*

Canter and Heritage also maintained that “a criminal leaves evidence of his personality

through his actions in relation to a crime. Any person’s behaviour exhibits characteristics

? David Canter, Criminal Shadows: Inside the mind of the serial killer, 12 (1994),

14



unique to that person, as well as patterns and consistencies which are typical of the sub-

group to which he or she belongs”.’

Ainsworth defined offender profiling as ‘“the process of using all the available
information about a crime, a crime scene, and a victim, in order to compose a profile of
the (as yet) unknown perpetrator”6. For Davies, “offender profiling (more technically
known as Criminal Investigative Analysis) is the name given to a variety of techniques
whereby information gathered at a crime scene, including reports of an offender’s
behaviour is used both to infer motivation for an offence and to produce a description of

the type of person likely to be responsible.”’

Geberth sees a criminal personality profile as “an educated attempt to provide
investigative agencies with specific information as to the type of individual who may

»8 Turvey, writing from a behavioral evidence analysis

have committed a certain crime
’point of view, defined offender profiling as “the process of inferring the personality

characteristics of individuals responsible for committing criminal acts”. For Grubin,

offender profiling refers to “information gathered at a crime scene, including reports of

f David Canter and Rupert Heritage, “A Muiltivariate Model of Sexual Offence Behaviour: Developments
in Offender Profiling”, Journal of Forensic Psychiatry, (1990).

S Peter .B. Ainsworth, Offender Profiling and Crime Analysis, 7 (2001).

7 Anne Davies, Rapists Behaviour: A three Aspect Model as a Basis for Analysis and Identification of a
Serial Crime, Forensic Science International, 173 (1992).

8
Yernon J. Geberth, Practical Homicide Investigations: Tactics, Procedures, and Forensic Techniques, 4™t
edition, 46 (1996).

9
Brent Turvey, Criminal Profiling: Introduction to Behavioral Evidence Analysis, 1 (2002).

15



an offender’s behaviour, used both to infer motivation for an offence and to produce a

description of the type of person likely to be responsible”'o.

Put simply, offender profiling is a crime investigation technique whereby information
gathered from the crime scene, witnesses, victims, autopsy reports and information about
an offender’s behavior is used to draw up a profile of the sort of person likely to commit
such crime. It is a complementary technique and is usually taken up when no physical
traces were left at the crime scene. Offender profiling does not point to a specific
offender. It is based on the probability that someone with certain characteristics is likely

to have committed a certain type of crime.

Rationale for Profiling

There are two operating words in offender profiling: modus operandi (method of
operation) and behavior. The modus operandi could lead to clues about the offender.
There is the idea that an offender is likely to commit a particular type of crime in a
particular or similar pattern. Thus offender profiling is based on the premise that the
modus operandi may lead to clues about the perpetrator and that the crime scene
characteristics may point to the personality of the perpetrator. Behavior helps to predict
the personality type or the motives for the crime. Therefore, the single most important
thing that a profiler looks for at a scene of crime is anything that may point to the

personality of the offender.

" Don Grubin, Offender Profiling, Journal of Forensic Psychology 259 (1995).

16




The rationale behind this approach is that behavior reflects personality, and by examining

behavior the investigator may be able to determine what type of person is responsible for
the offense.! When profiling, the profiler notes the physical description, individual traits,
any odd behaviour and remarks or records of anything that the offender said or did during
the attack. Also to be noted are information about the steps the offender used to avoid
being detected, method of killing, or the way he approaches his victims, as well as notes

about the offender’s gender, age group, race, occupation and criminal records. 2

The Purpose/Goals of Profiling

Offender Profiling is mainly used when the offender did not leave any physical trace at
the crime scene. It is used to narrow down the suspects list. As Douglas and Olshaker
have pointed out, “criminal profiling is used mostly by behavioral scientists and the
police to narrow down an investigation to those who posses certain behavioral and
personality features that are revealed by the way a crime was committed”'®. Continuing,
Douglas and Olshaker also maintained that “the primary goal is to aid local police in
limiting and refining their suspect list so that they can direct their resources where they

might do the most good”.

" John. E. Douglas., Ressler, R.K., Burgess, A.W., and Hartman, C.R., Criminal Profiling from Crime
Scene Analysis Behavioral Sciences and the Law, 403 (1986).

2 Norbert Ebisike, An Appraisal of Forensic Science Evidence in Criminal Proceedings, 44 (2001).

" John, Douglas, J., and Olshaker, M., Mindhunte: Inside the FBI's Elite Serial Crime Unit, (1999).

17



“Another key use of a profile, is when necessary, to go proactive, which means letting the

public become a partner in crime solving. The unknown suspect may have displayed
some sort of odd behaviour to those close to him that will indicate his involvement with
the crime. Getting the public, and hopefully those people to be aware of what they have

seen, telling them to come forward may solve the case”.'*

Egger maintained that “the purpose of profiling is to develop a behavioral composite,
combining sociological and psychological assessments of the offender. Profiling is
generally based on the premise that an accurate analysis and interpretation of the crime
scene and other locations related to the crime can indicate the type of person who
committed the crime”.”> Hence, “because certain personality types exhibit similar
behavioral patterns (in other words, behavior that becomes routine), knowledge and an
understanding of the patterns can lead investigators to potential suspects”.'® Similarly,
Jackson and Bekerian maintained that “a profile is based on the premise that the proper
interpretation of crime scene evidence can indicate the personality type of the
individual(s) who committed the offence. It is assumed that certain personality types
exhibit similar behavioral patterns and that knowledge of these patterns can assist in the

investigation of the crime and the assessment of potential suspects”.”

M 1d.

" Steven A. Egger, Psychological Profiling: Past, Present, and Future, Journal of Contemporary Criminal
Justice, vol. 15, No. 3, August 1999, 243 (1999).

1614,

& Janet L. Jackson, and Bekerian D. A. (eds), Offender Profiling: Theory, Research and Practice, 3 (1997).

18




Holmes and Holmes have outlined three major goals of profiling as follows.®

(1) Social and psychological assessments of offenders.

This involves an evaluation of the social and psychological characteristics of the
offender. In fact, “a profile should contain basic and sound information concerning the
social and psychological core variables of the offender’s personality, including the
offender’s race, age, employment status and type, religion, marital status, and level of
education. This psychological information will help to focus the investigation by
allowing police to narrow its range, which in turn will have a direct effect upon the

number of days and weeks police must spend on the case”."

(2) Psychological evaluations of belongings found in the possession of suspected
offenders.

This involves the evaluation of any items found at the suspect’s home, such as souvenirs

taken from the crime scenes, pictures, videos, books, magazines or other items that might
point to the background and motives for the crimes, as well as link the suspect to the
crime. Holmes and Holmes noted the case of Jerry Brudos a sadistic serial killer in the
United States who had such a fetish about his victims’ high heeled shoes. He took their

shoes, wore and stored them at his home.?

"* Ronald. M. Holmes., and Stephen T. Holmes., Profiling Violent Crimes: An Investigative Tool, 3 (1996).
914

2 1d, at 4,

19
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(3) Suggestions and strategies for interviewing suspected offenders when they are
apprehended.

Another primary goal of profiling is to suggest the most effective interviewing strategy to
be used once the offender has been arrested. As there are different types of offenders, one
interviewing/interrogation strategy may not be suitable for all the different types,
especially when dealing with rapists. As Holmes and Homes have pointed out, “not all
people react to questions in the same fashion. For one type of offender, one strategy may
be effective, but it is a mistake to assume that all those who commit similar crimes will
respond to the same interviewing strategy. For example, not all serial murderers kill for
the same reasons, and not all respond to the same type of interviewing strategy. Violent

personal offenders also vary in their motives as well as their responses to interrogation"

It has been observed that offender profiling is usually taken up late in an investigation.
Offender profiling tends to be normally taken up as an alternative where DNA profiling is
impossible because there were no samples left at the scene of crime.”” There are
obviously certain dangers with this approach. It is therefore suggested that in
serious/major crimes, offender profiling should be used at the onset, along with the other
techniques. It should not be left till later in the investigation when we have come to
realize that no physical trace has been left at the crime scene, bearing in mind the issue of
‘staged crime scenes’. Important details might be lost later in the investigation and as we
know, crime scenes can be tampered with, by both weather conditions and human

tampering,

214, at 5,

Ry,
2 Ebisike, supra note 12, at 48.
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Crime Scene Staging

‘Crime scene staging’ occurs when the offender alters the crime scene in order to conceal
the original intent. For instance, the offender may stage signs of burglary in order to
conceal a homicide. Arguably, staging is mainly done by an organized offender as
opposed to a disorganized offender. Hence, any evidence of staging at the crime scene
may point to an organized offender. In fact, an offender stages a crime scene in order to
“mislead the authorities and/or redirect the investigation. Staging is a conscious criminal
action on the part of an offender to thwart an investigation”. Geberth has clearly
outlined three types of staging:

1. The most common type of staging occurs when the perpetrator changes elements
of the scene to make the death appear to be a suicide or accident in order to cover
up a murder.

2. The second most common type of staging is when the perpetrator attempts to
redirect the investigation by making the crime appear to be a sex-related
homicide.

3. Arson represents another type of staging. The offender purposely torches the
crime scene to destroy evidence or make the death appear to be the result of an

accidental fire.**

3 Vernon J. Geberth, Practical Homicide Investigation: Tactics, Procedures, and Forensic Techniques, 4™
edition, 22 (2006).

*1d, at 23.

21




Modus Operandi or Method of Operation (MO)

An offender’s method of operation includes such things as the type of victim chosen,

Jocation of attack, time of attack, type of weapon used, as well as the method of gaining

entry. The method of operation is very important in linking cases, but needs to be

examined with caution.

It should be noted that the method of operation can change. In fact, as an offender
commits more crime, he/she learns new ways that will help avoid detection. Hence, the
method of operation can change. For instance, an offender who normally strangles the
victims with bare hands may change and start strangling the victims with stockings or
start suffocating the victims with pillows. Similarly, an offender may change from
attacking at night to attacking during the day time, or the offender may change from
choosing females to males, young victims to older victims, blacks to whites, or blondes to

brunettes.

Douglas and Munn maintained that “the offender’s actions during the perpetration of a
crime form the MO. The offender develops and uses an MO over time because it works,
but it also continually evolves. The modus operandi is very dynamic and malleable.
During his criminal career, an offender usually modifies the MO as he gains experience.
The burglar refines his breaking and entering techniques to lower his risk of apprehension

and to increase his profit. Experience and confidence will reshape an offender’s MO.

22
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Incarceration usually impacts on the future MO of an offender, especially the career

criminal. He refines the MO as he learns from the mistakes that led to his arrest”®,

Furthermore, ‘“the victim’s response can also significantly influence the evolution of an

MO. If the rapist has problems controlling a victim, he will modify his MO to
accommodate resistance. He may bring duct tape or other ligatures, he may use a
weapon, or he may blitz-attack the victim and immediately incapacitate her. If such
measures are ineffective, he may resort to greater violence or kill the victim. Thus, MO
will evolve to meet the demands of the crime””. In fact, Turvey maintained that an
offender’s MO “most often serves (or fails to serve) one or more of three purposes:
protects the offender’s identity, ensures the successful completion of the crime and

facilitates the offender’s escape”.

Offender’s Signature or Calling Card

It should be noted that modus operandi is different from the ‘signature aspects’, or the
‘motives’ of a crime. Holmes and Holmes maintained that “the signature of a perpetrator
is the unique manner in which he or she commits crimes. A signature may be the manner

in which the person kills, certain words a rapist uses with victims, a particular manner in

% John. E. Douglas, Munn, C. M., “Modus Operandi and Signature Aspects of Violent Crime, in Douglas,
etal, Crime Classification Manual, 260 (2006).

%14,

2
7 Brent Turvey, Criminal Profiling: An Introduction to Behavioral Evidence Analysis, 151 (1999).
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which a perpetrator leaves something at crime scenes, or some other indicator’®. Geberth
also maintained that “the signature aspect of a violent crime is a unique and integral part
of the offender’s behavior. This signature component refers to the psychodynamics,
which are the mental and emotional processes underlying human behavior and its
motivations””. In fact, “when an offender displays behavior within the crime scene and
engages in activities which go beyond those necessary to accomplish the act, he is
revealing his signature. These significant personality identifiers occur when an offender
repeatedly engages in a specific order of sexual activity, uses a specific type of binding,
injures and/or inflicts similar types of injuries, displays the body for shock value, tortures
and mutilates his victim, and engages in some form of ritualistic behavior”.>® Geberth
also noted that “one of the common signatures is that of the psychopathic sexual sadist,

who involves himself in complete domination of the victim”.*'

The signature aspects of a crime, which can also be called the ‘mark’ of the perpetrator, is
an element in an offender’s behavior which in most cases may always be present, and
recognizable at the scene of crime, but it can change. It is the overriding psychological
need of an offender. It is what drives a killer to engage in an attack and the particular
method of carrying out that attack. Signature aspects of a crime reveal the deep emotional
needs that have to happen in order for the offender to fulfill his or her fantasy. Put

simply, the signature aspect of a crime refers to the specific thing(s) that an offender tend

2 Holmes and Holmes, supra note 18, at 42.

® Vernon J. Geberth, “The Signature Aspect in Criminal Investigations”, Law and Order Magazine, 43 (11)
November 1995.

o Geberth, supra note 23, at 824.

4,
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to do at the crime scene. It could be cutting off a specific part of the victim’s body and
taking it as a souvenir, cutting the victims throats, or putting the victims inside the bathe
tub after killing them, and so on. Hence, signature can be described as the ‘mark’ of a
killer, which may distinguish one killer from another. It should be noted however that
there are various things that can affect signature. Therefore, signatures are not a
conclusive or a reliable indicator that a particular offender carried out a particular attack.
Offenders learn from other offenders, from television crime series, from their experience,
develop new fantasies and they also read/learn from books on crime investigations and
forensic science, and so their signature may change. Geberth will probably support this
view, and he wrote: “the ‘signature’ component may also change to some degree.
However, the change usually involves a progression of violence and sexual mutilation,
which is consistent with the paraphilia sexual sadism seen in lust murders”™?. The point

however, remains that signatures may change.

Motives of a Crime

The motive of a crime refers to the reason why the offender committed the crime. Motive

deals with the primary reason why a particular crime was committed. It is one of the

identifying elements at a crime scene. An offender can have different motives for

21d, at 822.
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different crimes. Turvey observed that “an offender’s motives are evidenced by signature

behaviors that suggest overall signature aspects, or motivational aspects of a crime”.*

Linkage Analysis

Linkage analysis refers to the method whereby behavioral patterns, wound patterns,
crime scene characteristics, victimology and other aspects of two or more crimes
committed at different crime scenes are examined in an attempt to ascertain whether the
crimes were committed by one offender. Linkage analysis has faced a lot of criticism.
Professor Risinger and Loop, for instance, argued that linkage analysis “appears to have
been developed, not as an investigatory aid, but primarily as a means of obtaining either
the admission of other crimes evidence which might not otherwise be admitted, or a
means to convince the jury that the other crimes evidence was more meaningful than they
otherwise might believe, or both. In sum, it was not a way to identify unknown
perpetrators, but a tool to help build a case against defendants already believed to be

guilty”.34

33
Turvey, supra note 27, at 153.
My,
* Michael D. Risinger and Jeffrey L. Loop, “Three Card Monte, Monty Hall, Modus Operandi and

“Offender Profiling”: Some Lessons of Modern Cognitive Science for the Law of Evidence”, 24 Cardozo
Law Review, 193, 254, (November 2002).
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Types of Crime Suitable for Profiling

It has been recognized that not all types of crime are suitable for profiling. In fact, there is

general agreement that crimes most suitable for profiling are:
1. crimes where the perpetrator showed elements of psychopathology.
2. crimes believed to be part of a series.
3. violent crimes.
4. attacks on strangers.
5. contact crimes - crimes where the offender engaged in long conversations and

communications with the victim.

Serial murders, serial rapes, sexual homicides, ritual crimes, arson, and hostage taking
have been seen to be very suitable for profiling. Research by Holmes and Holmes have
shown that the types of crimes most suitable for profiling include sadistic torture in
sexual assaults, evisceration, postmortem slashing and cutting, motiveless fire setting,
lust and mutilation murder, rape, satanic and ritualistic crime and pedophilia.”’ It has
also been noted that “cases involving mere destruction of property, assault, or murder
during the commission of a robbery are generally unsuitable for profiling, since the
personality of the criminal is not generally revealed in such crime scenes. Likewise drug

induced crimes lend themselves poorly to profiling because the true personality of the

perpetrator is often altered”,

35
Holmes and Holmes, supra note 18, at 2.

36
McCann, J. T., Criminal Personality Profiling in the Investigation of Violent Crime: Recent Advances
and Future Directions, Behavioral Sciences and the Law, vol. 10, 476 (1992).
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‘Contact crimes’ are suitable for profiling. In fact, “these ‘contact crimes’ are believed to
be the ones in which aspects of an offender’s underlying personality and motivations are

most likely to be revealed by the way in which an offence or series of offences has been

carried out”.*” Schurman-Kauflin noted that “serial killers are the most frustrating and
disturbing of all violent predators, but they are the most profilable. Why? When they kill,
they are filling complex psychological needs. Sometimes, they may steal when they kill,
but from my experience of studying serial predators for twenty years and interviewing
over twenty five of them, their motivations are in their heads, not their wallets. Because
they kill for psychological reasons, many times, they leave a lot of clues for proﬁlers”.38
Geberth also maintained that “practically speaking, in any crime in which available
evidence indicates a mental, emotional, or personality aberration by an unknown
perpetrator, the criminal personality profile can be instrumental in providing the
investigator with information that narrows down the leads. The behavioral characteristics
of the perpetrator as evidenced in the crime scene — not the offense per se — determine the

degree of suitability of the case for profiling”*.

7 Ainsworth, supra note 6, at 9.
38
Deborah Schurman-Kauflin, Vulture: Profiling Sadistic Serial Killers, 10 (2005).

3
Geberth, supra note 23, at 774.

28




History and Development of Offender Profiling

Offender Profiling goes as far back as 1876 when the Italian Criminologist, Physician and
Psychiatrist, Cesaro Lombroso (Nov. 6, 1835 — Oct. 19, 1909), published his work
“L’Uomo Delinquente” (The Criminal Man), in which he argued that there are certain
physical characteristics that are indicative of a born criminal. He maintained that by
comparing information about similar offenders like race, age, sex, physical
characteristics, education and geographic location, that the origins and motivations of
criminal behavior could be better understood and subsequently predicted. Lombroso,
basing his ideas on Darwin’s theory of evolution, maintained that there are six types of
criminals, the born criminal, the insane criminal, the criminal by passion, the habitual

criminal, the occasional criminal and the criminaloid.

Lombroso had the idea that there is a born criminal and argued that criminality is
inherited and could be identified by physical defects. For him, criminals have certain
physiognomic deformities. He saw criminals as savage and atavistic. In his theory of
atavism, he measured the heads of living and executed criminals against the skulls of
apes and prehistoric humans and came up with the idea that criminals were victims of
atavism. He maintained that ‘born criminals’ have the following physical
characteristics/deformities:

¢ Deviation in head size and shape from type common to race and region from

which the criminal came.

* Asymmetry of the face.
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e Eye defects and peculiarities.

o Excessive dimensions of the jaws and cheek bones.

e Ears of unusual size, or occasionally very small, or standing out from the head as
do those of the chimpanzee.

e Nose twisted, upturned, or flattened in thieves, or aquiline or beak-like in
murderers, or with a tip rising like a peak from swollen nostrils.

e Lips fleshy, swollen, and protruding.

e Pouches in the cheek like those of some animals.

e Peculiarities of the palate, such as are found in some reptiles, and cleft palate.

¢ Chin receding, or excessively long, or short and flat, as in apes.

e Abnormal dentition.

¢ Abundance, variety, and precocity of wrinkles.

¢ Anomalies of the hair, marked by characteristics of the hair of the opposite sex.

o Defects of the thorax, such as too many or too few ribs, or supernumerary nipples.

o Inversion of sex characters in the pelvic organs.

e Excessive length of arms.

e Supernumerary fingers and toes.

¢ Imbalance of the hemispheres of the brain (asymmetry of cranium).

Lombroso maintained that the insane criminals were the type of criminals who suffered

from mental illnesses and also had some physical deformities. The habitual criminals

according to Lombroso are those who commit crimes as a result of poor socialization.

The occasional criminals commit crimes to protect family honor and as self-defence. The
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criminaloids are those who commit crimes when the opportunities arise in their

environment. Lombroso maintained that criminaloids are usually left-handed, which he
said was common among swindlers, are also characterized by early baldness and

grayness, insensitivity to pain and that a large number of them abuse alcohol.

Lombroso believed that the study of individuals should involve the utilization of
measurements and statistical methods in compiling anthropological, social and economic
data. He was against capital punishment and argued in favor of rehabilitation. He also
contended that there should be humane treatment for criminals because their criminality

is inherited.

Lombroso’s views weré undoubtedly criticized. The greatest criticism came from Charles
Goring an Englishman, who carried out a study of 3,000 English convicts and compared
them with groups of university students, hospital patients and British solders. Using
statistical methodology, Goring compared measurements of thirty seven specific physical
characteristics of the groups and observed that “in fact, both with regard to measurements
and the presence of physical anomalies in criminals, our statistics present a startling
conformity with similar statistics of the law-abiding classes. Our inevitable conclusion

must be that there is no such thing as a physical criminal type”4°.

Goring also noted that “all English criminals, with the exception of those technically
convicted of fraud, are markedly differentiated from the general population in stature and

body-weight; in addition, offenders convicted of violence to the person are characterized

‘0 Charles Goring, The English Convict: A Statistical Study, 174 (1913).
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by an average degree of strength and of constitutional soundness considerably above the

average of other criminals and of the law-abiding community: finally, thieves and
burglars (who constitute, it must be borne in mind, 90 percent of all criminals) and also
incendiaries, as well as being inferior in stature and weight, are also, relatively to other
criminals and the populations at large, puny in their general bodily habit”. Goring also
observed some differences between criminals and non criminals in terms of sexual
profligacy, alcoholism, and epilepsy, and he concluded that “the one vital mental

constitutional factor in the etiology of crime is defective intelligence”.

Goring’s views also met severe criticisms. Hagan argued that “while Goring refuted
Lombroso’s notion of physical differences, his own methodology was critically flawed.
Eschewing the then-available Simon-Binet tests of mental ability, he used his own
impressions in order to operationalize the mental ability of his subjects. The nail in the
coffin of Goring’s theory was the advent of wide-scale mental testing of US military
conscriptees during World War 1. Using Goring’s definitions of feeblemindedness,
nearly one-third of the draftees would have been so classified; the standards for such tests
were modified as a result. Other studies comparing mental age found no difference in
performance by prisoners and the draft army, and one even found that the former
performed better. As a result, the notion of feeblemindedness as a cause of criminal

behavior was interred in the graveyard of outmoded criminological concepts™'.

Similarly, Sutherland and Cressey argued that Goring’s study did not include women.

That Goring saw crime as a male disposition. They also argued that Goring “considered

" Frank E. Hagan, Introduction to Criminology, 3rd edition, 143 (1994).
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only few environmental factors, as opposed to many that exist”, and finally that Goring

did not consider a wide range of offenses in his study.

It should be noted at this point that two of Lombroso’s students — Enrico Ferri (1856 —
1929) and Raffaelo Garofalo (1852 — 1934), later took a different approach to the
explanations of criminal behavior. For instance, Garofalo in this theory of moral
degeneration, maintained that degeneration resulted from retrogressive selection and
caused the individual “to lose the better qualities which he had acquired by secular
evolution, and has led him back to the same degree of inferiority whence he had slowly
risen. This retrogressive selection is due to the mating of weakest and most unfit, of those
who have become brutalized by alcohol or abased by extreme misery against which
apathy has prevented them from struggling. Thus are formed demoralized and outcast

families whose interbreeding in time produces a true face of inferior quality”.*

Following the criticisms of his work and after further research, Lombroso later revised
his work and admitted that social, economic and environmental factors also played
significant roles in criminal behavior. He however, still maintained that at least 40
percent of criminality is a result of biological heredity. Nevertheless, Lombroso’s early
explanation of criminality, using measurements is undoubtedly the beginning of the

attempts to find a scientific basis to the idea of predicting crimes and criminals.

“ Baron R. Garofalo, Criminology, trans. 110 (1914).
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Following the work of Goring, Earnest Hooton, an American anthropologist, in 1939,
carried out a study of 13,873 male criminals in 10 states and compared it with a civilian
group of 3,023 and found out that “criminals are organically inferior. Crime is the
resultant of the impact of environment upon low grade human organisms. To eliminate
crime, the physically, mentally, and morally unfit must be exterminated or segregated

completely in a “socially aseptic environment”.*

Hooton claimed that certain morphological characteristics were more common in
criminals than among civilians. These characteristics include thin lips, straight hair, thin
beards and body hair, thick head hair, long thin necks, sloping shoulders, low and sloping
foreheads, compressed jaw angles, blue-gray and mixed eyes, protruding and small ears,
tattooing, and nasal bridges and tips varying to both extremes of breath and narrowness.**
Hooton also believed that criminals were inferior to non criminals, and that inferiority
could be explained by heredity, arguing that physical inferiority indicates mental
inferiority. Furthermore, Hooton claimed that murderers and robbers tend to be tall and
thin; burglars and thieves tend to be undersized and that short and heavily built men tend

to be involved in sexual offenses and assaults.

Hooton’s arguments were seen as fundamentally flawed. Vold, for instance, argued that
Hooton “ignored the fact that more than half of his prisoners had served previous terms

and a very large proportion of these previous sentences had been for crimes different

4
’ Earnest A. Hooton, The American Criminal: An Anthropological Study, vol.1, 309 (1939).

4
* Earnest A. Hooton, Crime and Man, 301 (1939).
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from the offense of the current term.”** Johnson also contended that “in using prisoners
to represent criminals, Hooton ignored the effects of the differential selection of prisoners
from the total body of offenders that the system of criminal justice makes according to
factors extraneous to criminal behavior. Hooton’s control group was too small and
included firemen and militiamen who had been accepted for these occupations after
passing a physical examination, thus exaggerating physical differences between offenders

and nonoffenders”*.

Dr. Hans Gross, an Austrian judge and criminologist also made very important
contributions towards the attempts to explain criminality and the prediction of criminals.
In fact, he is widely regarded as the first person to write about offender profiling per se.

In 1893 he published his work “Criminal Investigation: A Practical Textbook for

Magistrates, Police Officers, and Lawyers”, in which he maintained that criminals can be
better understood by studying their crimes. Gross argued that “in nearly every case the
thief has left the most important trace of his passage, namely the manner in which he has
committed the theft. Every thief has in fact a characteristic style or modus operandi
which he rarely departs from, and which he is incapable of completely getting rid of; at
times this distinctive feature is so visible and so striking that even the novice can spot it

without difficulty; but on the one hand the novice does not know how to group,

4
5 George B. Vold, Theoretical Criminology, 62 (1958).

% Elmer H. Johnson, Crime, Correction, and Society, 211 (1974).
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differentiate or utilize what he has observed, and on the other hand the particular

character of the procedure is not always so easy to reco gnize”.*’

Gross also maintained that by examining the character and beliefs of an offender that we
can know more about the offender’s criminal actions, and he wrote:

Is it not known that every deed is an outcome of the total

character of the doer? Is it not considered that the deed and

the character are correlative concepts, and that the character

by means of which the deed is to be established cannot be

inferred from the deed alone? Each particular deed is

thinkable only when a determinate character of the doer is

brought in relation with it — a certain character predisposes to

determinate deeds, another character makes them unthinkable
and unrelatable with this or that person.48

In 1888 there were several murder cases in the Whitechapel area of East London,
England. In fact, between August 31% and November 9™ 1888, five female prostitutes
were murdered, and the police had no clues as to the identity of the killer. On August 31,
1888 Mary Ann Nichols was found brutally murdered. This was followed by the
discovery of the viciously mutilated body of Annie Chapman on September 8, 1888. On
September 30, 1888 was the discovery of the double murder of Elizabeth Stride and
Catherine Eddowes. On November 9, 1888 another murder occurred and this time Mary
Jane Kelly was brutally murdered. At this point Dr. Thomas Bond, a police surgeon was
asked to perform an autopsy on Mary Jane Kelly. The killer after strangling the women,

will cut their throat and then remove some of their internal organs. This prompted the

4
" Hans Gross, Criminal Investigation, 478 (1924).

43
Hans Gross, Criminal Psychology, 55 (1934).
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police to think that the killer may be somebody with anatomical or surgical knowledge

like a surgeon or a butcher.

Hence, Dr Bond was also instructed to give an opinion on this issue. After the autopsy on
Mary Jane Kelly, Dr. Bond also studied the medical reports of the other victims as well as
the police reports, and he decided to do a crime scene reconstruction to see if he could
find any behavioral patterns that could lead investigators to the possible killer. He
believed that the mutilations of the five victims suggested that one person was
responsible for the five murders. Above all, all the five murders shared similar
characteristics. All the victims were left in open places, where their bodies were found
soon after they were killed, all the victims were women and prostitutes, all the victims

were viciously mutilated and internal organs removed from their body.

Dr. Bond produced a report/profile which he sent to the head of the Criminal

Investigation Division, London. In his report/profile, Dr. Bond wrote that:

The murderer must have been a man of great physical strength and
of great coolness and daring. There is no evidence that he had an
accomplice. He must in my opinion be a man subject to periodical
attacks of Homicidal and Erotic mania. The character of the
mutilations indicate that the man may be in a condition sexually, that
may be called Satyriasis. It is of course possible that the Homicidal
impulse may have developed from a revengeful or brooding
condition of the mind, or that religious mania may have been the
original disease but I do not think either hypothesis is likely. The
murderer in external appearance is quite likely to be quiet
inoffensive looking man probably middle-aged and neatly and
respectably dressed. I think he must be in the habit of wearing a
cloak or overcoat or he could hardly have escaped notice in the
streets if the blood on his hands and clothes were visible.
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Assuming the murderer to be such a person as I have just described,

he would be solitary and eccentric in his habits, also he is most likely

to be a man without regular occupation, but with some small income

or pension. He is possibly living among respectable persons who

have some knowledge of his character and habits and who may have

grounds for suspicion that he isn’t quite right in his mind at times.

Such persons would probably be unwilling to communicate

suspicions to the police for fear of trouble or notoriety, whereas if

there were prospects of reward it might overcome their scruples.49
It should be noted that the unknown killer was referred to as the “Leather Apron” killer,
but in a letter he sent to the police he called himself “Jack the Ripper”. As at today, the
identity of this killer is still a mystery. Hence, the five murders still remain unsolved.
Therefore, the accuracy or usefulness of Dr. Bond’s profile/report cannot be evaluated.

However, his efforts constitute another major contribution towards the history and

development of offender profiling.

In 1943 the US Office of Strategic Services (OSS) asked Dr. Walter C. Langer, a
psychiatrist based in New York to produce a psychological profile of Adolf Hitler. This
was for military intelligence purpose, and not for criminal investigation. The OSS was
the arm of the US Army responsible for gathering intelligence.® The OSS wanted a
personality profile of Hitler so that they will know the best interrogative
strategy/technique to be used if he was captured. Dr. Langer studied and analyzed the
speeches made by Hitler, studied Hitler’s book — Mein Kampf, and interviewed those
who knew Hitler and he came up with a psychodynamic personality profile. Dr. Langer

Stated that he was asked by the OSS to provide “a realistic appraisal of the German

® Donald Rumbelow, The Complete Jack the Ripper, 138 (1975).

* The CIA took over this intelligence in 1945 when the OSS was disbanded.
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situation. If Hitler is running the show, what kind of person is he? What are his

ambitions? We want to know about his psychological makeup — the things that make him

tick. In addition, we ought to know what he might do if things begin to go against him.

951

Dr. Langer predicted that:

Hitler may die of natural causes — deemed to be a remote possibility, as he was in
good health aside from a stomach ailment, probably linked to a psychosomatic
disturbance.

Hitler might seek refuge in a neutral country — unlikely, as it would cast doubt on
his myth of immortality if he fled at the critical moment.

Hitler might get killed in battle — a possibility, as he might desire to cast himself
as a fearless leader, and his death might have the adverse effect of binding the
German people to his legend.

Hitler might be assassinated — another plausible outcome, which he himself
speculated over.

Hitler might go insane — he was believed to exhibit many characteristics of a
borderline schizophrenic, and if faced with defeat, it was likely his psychological
constitution would collapse.

German military might revolt and seize him — an unlikely event because of the
unique position he enjoyed in the eyes of the German people, but he might be

confined in secret should he become unstable.

5
: Walter C. Langer, The Mind of Adolf Hitler: The Secret Wartime Report, 19 (1972).
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o Hitler might fall into Allied hands - the most unlikely eventuality as this would be
the scenario he personally would do his utmost to avoid.
o Hitler might commit suicide — the most conceivable conclusion due to his

inordinate fear of death, which he had already envisaged, stating “Yes, in the hour

of supreme peril I must sacrifice myself for the people™ 2.

Dr. Langer’s profile was seen to be correct, as Hitler committed suicide in a bunker when
he found out that the Allies were winning, Langer’s work and contribution has been well
received by many scholars. Holmes and Holmes maintained that:

Despite its Freudian psychoanalytic orientation, Langer’s profile
proved to be amazingly accurate as far as the scenarios for the
war’s end were concerned. Hitler did commit suicide in a bunker
with Eva Braun. He never married, perhaps because he never
found anyone he felt was enough like his mother. Hitler’s writings
from the time near the end of the war indicate that he appeared to
be on the fringe of mental illness. He also left many documents
that pointed toward some unusual sexual leanings: coprolagnia and
urolagnia (sexual excitement gained from eating feces and drinking
urine) and others. Langer’s work was not in vain. It proved to be a
worthy attempt at the use of profiling as a tool to understand an
aberrant personality.53

Commenting also on the work of Dr. Langer, Norris maintained that “although Langer
details each circumstance and its likelihood of occurrence, perusal of the document
indicates the tenuos nature of the profile in general. Although there is some level of

psychiatric assessment — for example, describing Hitler as a borderline schizophrenic or a

hysteric — significant interpretation of his actual behavior relies on Hitler’s own

21d, at 10.

53
Holmes and Holmes, supra note 18, at 19.
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assertions, gleaned primarily from his writings and speeches. Nevertheless, Langer was to

pave the way for others to analyze unknown individuals based on their observable

. 354
behavior”™.

In 1949 William H. Sheldon, a psychologist came up with his “Somatotype” theory in
which he argued that physique or body type is related to certain temperaments. During an
eight year period, Sheldon tested his theory on delinquent boys and normal college
students and found out that there is a link between the mesomorphic body type and crime,
which explained why some juveniles are delinquent. His three body types are as follows.
(1) Endomorphs: These are individuals who he said are soft, round/fat physiques, and
plump.
(2) Mesomorphs: This people are muscular, hard, with heavy chest and heavy bones.
(3) Ectomorphs: These are people who are thin/lean, fragile, with droopy shoulders

and small faces.

Sheldon’s three temperaments are as follows:

(1) Viscerotonia — the individuals with this type of temperament tend to be relaxed,
comfort-loving, greedy for affection and approval, slow in reaction, even in
emotions, and tolerant.

(2) Somatotonia — this type of temperament is associated with individuals who are
assertive, adventure-loving, psychologically callous, energetic, compulsive, and

ruthless.

* Gareth Norris, “Criminal Profiling: A Continuing History”” in Wayne Petherick (ed) Serial Crime:
Theoretical and Practical Issues in Behavioral Profiling, 3 (2006).

41



(3) Cerebrotonia — individuals with this type of temperament are tight in posture,

physiologically overresponsive, emotionally restrained, unpredictable in attitude

and mentally overintense.

For Sheldon, endomorphs tend to have viscerotonia temperaments, mesomorphs tend to
be somatotonic and ectomorphs have cerebrotonia type of temperament. In his study of
200 delinquent boys (aged 15 — 21) in a rehabilitation center, he found out that delinquent
youths tend to be mesomorphs. Sheldon used statistical correlations and ranked
individuals on a subject scale of 1 to 7 to indicate the predominant temperament in each
individual. Using what he called an “Index of Delinquency” or “Index of
Disappointingness”, Sheldon tried to provide a quantitative account of an individual’s
psychiatric problems, residual delinquency, as well as shortcomings in IQ insufficiency.

He concluded that delinquents are mainly mesomorphs.

As we have seen, Sheldon made a great contribution towards the attempts to predict
criminals and criminal behavior. In fact, his study was later supported by Sheldon and
Eleanor Gluecks. In 1956, the Gluecks, using Sheldon’s somatotype system, studied 500
boys considered to be persistently delinquent and compared them to 500 non-delinquent
boys in Boston public schools, Massachusetts, and they also found out that mesomorphic

boys have higher delinquency level/potential than the other body types.

The studies by Sheldon and the Gluecks were undoubtedly criticized. Indeed, “the studies

have been criticized for inadequate sampling and their misuse of control groups. Ideally,
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the offenders studied should represent all criminals, and the subjects in the control groups
should represent all noncriminals. Thereby, differences found between the two samples

would be applicable to the respective populations they were supposed to represent”.>

In 1955, Ernst Kretschmer (1888 — 1964), a German Criminologist, came up with a body
types theory in which he argued that there is a high degree of correlation between body
types, personality types and criminal potential. Kretschmer studied 260 insane people in
Swabia (a southwestern German town), and in his work “Physique and Character”, he
contended that there are four body types and that each is linked to a person’s personality,

character and criminal potential. His four body types are as follows.

(1) Leptosome or Asthenic: Tall and thin, and mainly involved in fraud and thievery. He
said that schizophrenics fall into this group.

(2) Athletic: Very muscular, flat stomachs, and usually involved in violent crimes.

(3) Pyknic: Short, fat, broad faces, and usually involved in fraud, deception and
sometimes violent crimes, and that manic depressives fall into this category.

(4) Dysplastic or Mixed: These are individuals who fit into more than one body type and
they are generally involved in some violent crimes and indecency. Generally, these
individuals are very emotional, lack self control and mostly involved in sexual offenses

and crimes of passion.

Kretschmer’s work attracted a lot of criticisms. “Kretschmer’s theories, however, were

Viewed as extremely dubious because he never disclosed his research, his inferences and

S5
Johnson, supra note 45 at 211.
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descriptions were always incredibly vague, and no specific comparisons were performed
with non-criminals populations. In short, he would not submit his findings for any form
of peer review, and his approach was clearly non-scientific. As a result, many argued
that his theories regarding his findings were nothing more than unfounded inference and

correction masquerading as science’®,

Dr. James Brussel, an American Psychiatrist, is arguably the father of modern offender
profiling. In 1956, Dr. Brussel who was in private practice and was also the Assistant
Commissioner of Mental Hygiene for the state of New York was approached by police
investigators to help them with the investigation of series of bomb explosions in New
York City. It should also be noted that Dr. Brussel was the Chief of Neuropsychiatry in
the US Millitary (at Fort Dix) prior to going into private practice. Later he was the head

of US army neuropsychiatry during the Korean war.

In 1956, Brussel compiled a psychological profile which led to the identification and
arrest of George Metesky (known as the New York Mad Bomber) who caused thirty-two
explosions in New York City between 1940 and 1956. Using crime scene information,
Brussel was able to make psychodynamic inferences. He studied the crime scene photos

and the letters that the bomber wrote and he produced a profile of the likely offender.

% 1.
urvey, supra note 27, at 4.
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In his psychological profile, Dr. Brussel urged the investigators to “look for a heavy man.
Middle-aged. Foreign born. Roman Catholic. Single. Lives with a brother or sister”.”” He
also stated that “when you find him, chances are he’ll be wearing a double-breasted suit.
Buttoned”.*® In general, Brussel’s profile also asked the police to look for:

Single man, between 40 and 50 years, introvert. Unsocial

but not antisocial. Skilled mechanic. Cunning. Neat with

tools. Egostical of mechanical skill. Contemptuous of

other people. Resentful of criticism of his work but

probably conceals resentment. Moral. Honest. Not

interested in women. High school graduate. Expert in

civil or military ordinance. Religious. Might flare up

violently at work when criticized. Possible motive:

discharge or reprimand. Feels superior to critics.

Resentment, keeps growing. Present or former

Consolidated Edison worker. Probably case of

progressive paranoia.’’
Dr. Brussel’s profile proved to be accurate. Metesky was a former employee of
Consolidated Edison, and most interesting of all, when the police went to arrest him at his

house, they asked him to get changed and he came out dressed in a double-breasted suit,

just like Brussel predicted. Metesky confessed to having committed the crimes.

Dr. Brussel was also asked by the police to help them in the case of the “Boston
Strangler”. In Boston, Massachusetts, between June 1962 and January 1964, thirteen
sexually motivated murders occurred and the police had no suspects. In what became
known as the ‘Boston Strangler’ case, Dr. Brussel was asked to produce a psychological

profile of the likely offender. Initially, the investigators believed that the murders were
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committed by two killers. This was based on the fact that the victims were of two age
groups - young women and older women. Dr Brussel believed that only one person was
responsible for the thirteen murders, and he produced a profile. Albert DeSalvo was
arrested in November 1964 in connection with another rape and murder known as the
“Green Man Sex Crimes”. He fitted the profile drawn up by Brussel. He was detained
and he later confessed to his psychiatrist that he was the ‘Boston Strangler’. While in
person, awaiting trial for the other murders, DeSalvo was stabbed to death by a fellow
inmate. Hence, he was not tried for the ‘Boston Strangler’s murders. Therefore, the

accuracy or otherwise of Dr. Brussel’s profile cannot be evaluated on this case.

Suffice it to say however, that Brussel used his practical psychiatric
knowledge/experience, personal intuition and police and medical records to come up with
the profiles. Such approach is therefore subjective and should be used with caution. In
fact, Brussel admitted that he made mistakes in some of his cases, and he wrote; “The
only thing that I have done to get my name in the papers has been to apply some common
psychiatric principles in reverse, using my own private blend of science, intuition, and
hope. With this approach, I’ve been able to help the police solve some bizarre criminal

. . L. . 6
cases and I’ve been summoned as an expert witness in some famous criminal trials”.®

Furthermore, Brussel maintained that, “I haven’t chosen the cases to show what a clever
fellow I am. I made mistakes in some of them, as I will admit. I analyzed facts incorrectly

or incompletely, I made deductions I had no right to make. Some of the cases earned me

“1d, at 3.
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accolades, but others did not. In one of them, the police and courts didn’t even listen to

me. In another, the major questions were not answered and the persons will never be

Caught”él

Following the work of Dr. Brussel, the FBI in the 1970’s started to expand on offender
profiling and they established the Behavioral Science Unit at the FBI training academy in
Quantico, Virginia in 1974, with the aim of studying serial rape and homicide cases.
Howard Teten and Pat Mullany were the first instructors at this unit. However, in 1975,
Robert Ressler, Dick Ault and John Douglas joined and expanded the unit. It should be
noted that in 1983 Pierce Brooks founded the FBI’s VICAP (computer reporting system)
and the unit was made up of Anna Boudea, Ken Handfland, David Icove and Jim
Howlett. In 1984, the NCAVC (National Center for the Analysis of Violent Crimes) was
created. This unit was charged with the responsibility of identifying and tracking serial

killers.

During the 1970’s there were several murder cases that the FBI were unable to solve.
They became increasingly frustrated with the fact that physical evidence even when
present at the scene of crime could not provide clues as to the sort of person they should
be looking for. The FBI needed a technique that would help them focus on the most
likely offenders rather than focusing on a large number of suspects. The FBI conducted
indepth interviews with thirty six convicted serial killers and found that their crimes were
all almost sexually motivated. Their main aim of carrying out the interviews was to

identify the personality and behavioral characteristics of these offenders.

°'1d, at 4,
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Following the interviews, the FBI then came up with the idea of organized and

disorganized offenders.®? As Ainsworth has pointed out:

Ainsworth further argued that “such characteristics are in sharp contrast to the
disorganized murderer who is more likely to live alone and quite near the scene of the
attack. He would be socially and sexually inept, of low intelligence and to have had some
quite severe form of mental illness. He was also likely to have suffered physical and

sexual abuse as a child. In the case of these disorganized offenders, the offence would

The FBI believed that this classification into organized and
disorganized murders was helpful as they claimed that the two
different types of offenders typically had very different
personality and demographic characteristics. In the case of
organized murderers, a typical offender would be intelligent (but
possibly an underachiever), socially skilled, sexually competent,
and be living with a partner. This mask of ‘normality’ however
often hid an antisocial or psychopathic personality. Such an
individual may have been experiencing a great deal of anger
around the time of the attack and have been suffering from
depression. He would also be likely to follow news reg)orts about
his offence and to leave the area following the attack.®

3964

tend to be committed when in a frightened or confused state’™".

The first case in which the FBI used offender profiling occurred in June 1973 when a

seven year old girl, Susan Jaegar went missing while on a camping holiday with her
parents, She was abducted from her tent while her parents were sleeping. For a year, the

Montana Police could not find the missing girl. Then in January 1974, police discovered

%14,

62 .
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the charred body of an eighteen year old girl in the woodland near the camp where Susan
Jacgar was abducted. Police suspected that one killer was responsible for both murders
and they decided to call in the FBI to assist them with the investigation. The FBI drew up
a profile of the likely killer, which among other things stated that :-

(1) the offender was a young white male.

(2) A loner.

(3) Lived near the camp.

(4) Likely to have been arrested before.

(5) Likely to have kept souvenir from the victims.

Their profile fitted David Meirhofer who was already on the FBI suspects list. He was
named by an informant. He was arrested, questioned but released as there was no
physical evidence linking him to the murders. As part of their investigation, the FBI kept
a telephone recorder at Susan Jaeger’s mother’s house. ...as predicted, an anonymous
caller telephoned and said that he has abducted Susan, her mother was able to record his
voice. It was identified as that of Meirhofer. A search of his home revealed the gruesome
body parts, kept as ‘souvenirs’. He later admitted to both murders as well as two others of

local boys, before hanging himself in his cell.®

It should be noted that the FBI in the 1970’s carried out another interview with 41
Convicted serial rapists and they came up with four types of rapists — power reassurance,

POwer assertive, anger-retaliatory and anger excitation. These initial groupings of
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murderers and rapists eventually led to the development of the Crime Classification
Manual (Ressler, Douglas, Burgess and Burgess). This is a classification system for the

types of crimes in which the behaviour of the perpetrator plays an important role.®

In Britain, on the other hand, Paul Britton, a British criminal psychologist was
approached by the police in 1984 to assist them with the case of a 33 year old woman —
Caroline Osborne, from Leicesterhire, England. Caroline’s body was found with seven
stab wounds and her hands and feet were bound with string. There were no signs of
robbery or sexual assault. It should be noted that a piece of paper containing a drawing of
a pentagram in a circle was found at the crime scene. This image is usually linked to
black magic or satanism. In order to draw up a profile of the likely killer, Britton studied
the crime scene photographs and autopsy reports and he predicted that the killer was :-

(1) Male in his mid-teens to early twenties.

(2) Sexually immature.

(3) Lacked social skills to maintain relationships.

(4) Lived at home with both parents or one parent.

(5) Likes to keep to himself.

(6) Probably lives near the area where the body was found.

(7) Was a manual worker.

(8) Strong and athletic build.

(9) Had forensic awareness or kept souvenirs.
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Another murder occurred fourteen months later in the area, with similar patterns and

Britton was called in again to assist with the investigation. Britton said that even though
there were a few differences in the two murders that they were committed by the same
person. Following Britton’s profile, Paul Kenneth Bostock was arrested. Britton
suggested to the police the interviewing strategies to be used and Bostock later confessed
to the two murders. In June 1986 he was sentenced to life imprisonment by the Leicester
Crown Court. Britton believed that there were sexual motives for the murders and he
wrote: “Caroline Osborne’s murder was an expression of a corrupt lust. The bindings,
control and choice of victim suggested a killer whose sexual desire had become mixed
with anger and the need to dominate. He would have rehearsed the scene in his mind
beforehand — fantasizing about a woman being taken, restrained, bound, dominated,

mutilated and killed with a knife”.%’

Paul Britton was also involved in the controversial case of Rachel Nickell, a twenty year
old model who was murdered on July 15, 1992 on Wimbledon Common, London, while
walking her dog with her two year old son. Following the initial investigation, police had
a suspect Colin Stagg, but he was released because there was no physical evidence to
charge him. The police, on the advice of Paul Britton decided to organize a sting
Operation whereby an undercover policewoman codenamed Lizzie James would begin a
relationship with the suspect. The aim of the operation was to link their suspect to the
crime. Lizzie James started to exchange letters with Colin Stagg and swapped sexual
fantasies. Britton’s idea was to see if the suspect would implicate himself. Hence, through

letters, meetings and telephone calls over seven month undercover operation, Lizzie
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james encouraged Colin Stagg to develop his fantasies that matched the profile
characteristics drawn up by Paul Britton. It should be noted that Colin’s replies to the
letters written to him by Lizzie James led to him being charged with the murder of Rachel
Nickell. In one of their meetings, Lizzie told Colin that she enjoyed hurting people and
always “wants blood, buckets of it”. She also described to Colin how in her teenage years
she was involved in satanism and had murdered a mother and her baby. She told Colin
that she was looking for a meaningful and long lasting relationship with a man with
similar experience and desires. In order to impress Lizzie and carry on with their
relationship, Colin told her that he murdered a woman in New Forest. Police records and
investigations showed that there was no such murder and that Colin lied to impress
Lizzie. Britton at this point advised Lizzie to go back to Colin and tell him that she does
not believe the New Forest story and that “if only you had done the Wimbledon Common

murder; if only you had killed her, it would be all right”. Colin told her that he was not

involved in that murder, yet because he fitted some of the characteristics in the profile

drawn up by Britton, he was charged with the murder.

During the trial the defense argued that the undercover police operation was unfair and
constitutes a breach of a defendant’s right not to incriminate himself. Gisli Gudjonsson, a
psychologist representing the accused, argued that Britton’s profile was mere speculation
and based only on his own personal intuition. It was also argued that the offender

Profiling used is an unreliable technique that had not achieved general acceptance as a

Science,
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On September 14, 1994, Mr. Justice Ognall acquitted Colin Stagg of the murder. The

judge was very critical of the seven month undercover police operation and the role of
Paul Britton in the case. The judge ruled that the whole operation was unfair, a breach of
a defendant’s right not to incriminate himself and was “misconceived”, and he said: “I
am afraid this behaviour betrays not merely an excess of zeal, but a blatant attempt to
incriminate a suspect by positive and deceptive conduct of the grossest kind. Any
Jegitimate steps taken by the police and the prosecuting authorities to bring perpetrators
to justice are to be applauded, but the emphasis must be on the word legitimate. A careful
appraisal of the material demonstrates a skilful and sustained enterprise to manipulate the

accused, sometimes subtly, sometimes blatantly”.

It should be noted that because of his role in this case, Paul Britton faced charges of
professional misconduct by the British Psychological Society. However, the Disciplinary
Committee of the society met on October 29 and 30, 2002 and dismissed the charges. The
committee maintained that due to the delays which occurred during the process of the
case, that it believed that Mr. Britton would not receive a fair hearing. The committee
stated that “the disciplinary process was originally subject to four years delay, due to the
likelihood of private civil proceedings, then latterly it was delayed by the need to gather
extensive evidence and agree a date when all parties would be available. All of this has

had a bearing on whether Mr. Britton could receive a fair hearing after so long”.

Canter and Alison were also very critical of the work of Britton. They described Britton’s

Work as mere intuitive personal opinion, and they wrote:
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Britton uses an additional device to help convince the

audience of his profiling expertise — he presents points as

separate though they are clearly related. For example in

stating that an individual is sexually immature also implies

he has few if any previous girlfriends. However, Britton is

able to give the impression that these are two separate points

merely by separating them by another point in a list of

characteristics. It is perhaps more surprising, that nowhere in

Britton’s account are there any references to psychological

principles or any indication of a process by which he has

come to his conclusions. Thus despite an advert for Britton’s

book that boasts, ‘if you did it he’ll get you’ we are no

clearer by the end of the book of how ‘he will get you.®
Paul Britton as we have seen has assisted the police in several cases in Britain, but David
Canter is undoubtedly the father of offender profiling in Britain. Between 1982 and 1986
series of rapes and murders occurred in London and the Home Counties and the police
were not making any progress in apprehending the offenders. Hence, the police sought
the help of David Canter, a Professor of Psychology, presently at the University of
Liverpool. In July 1985, three violent rape attacks occurred and the police launched
‘Operation Hart’. In August 1985 John Duffy was arrested and charged with violent
offences but was released on bail. Immediately after Duffy was released, a nineteen year
old girl, Alison Day, was dragged from an East London train and taken to a garage where
she was raped and killed. Another girl, fifteen year old Maartje Tamboezer was also
raped and killed on her way to the shops in West Horley, three months later. Her body

was set on fire. However, semen traces were found. Another attack occurred on May 18,

1986 when Mrs. Anne Lock was abducted on her way to work.
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Having found semen traces on one of the bodies, the investigations intensified. John
Duffy was re-arrested, interviewed, but he refused to give blood sample. Dufty was again
released on bail and he later bribed one of his friends to “mug” him. He reported to the
police that he has been mugged and voluntarily checked himself into a psychiatric
hospital claiming that he is suffering from trauma and amnesia as a result of the mugging.
John Duffy attacked and raped another girl, a fourteen year old girl. The girl survived the
attack. She was blindfolded during the attack but a caught a glimpse of Duffy when his

mask fell off. She later identified Duffy as her attacker at the identification parade.

The profile compiled by Professor Canter matched Duffy’s characteristics and he was
placed under surveillance.”® A few weeks later, he was arrested at his mother’s house
where physical evidence was gathered. It should be noted that his blood sample matched
the semen traces found on Maartje Tamboezer’s body. Some fibres found on Duffy’s
clothing also matched those found on one of the victims. Strings found at Duffy’s house
also matched the strings used to bind the victims. Thus, there was enough evidence to
charge Duffy with the murders and rapes. Mr. Justice Farquarson on February 26, 1988

sentenced Duffy to seven life sentences.

In this chapter, we have defined offender profiling. A historical account of offender
profiling has also been discussed. In the next chapter, we discuss the different approaches

to offender profiling, examining their various strengths and weaknesses.
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CHAPTER TWO

Approaches to Offender Profiling

There are three main approaches to offender profiling — Diagnostic Evaluation or Clinical
approach, Criminal Investigative Analysis or the FBI approach, and the Investigative
Psychology or Environmental Psychology approach. In recent times however, some
scholars have developed other ‘approaches’ such as Geographic Profiling, Behavioral

Evidence Analysis, and Crime Action Profiling.

Diagnostic Evaluation (DE) or Clinical Approach

Behavioral details from crime scenes, reconstructed crime
activity and witness accounts can offer an additional
perspective to forensic information gathered by traditional
investigative methods. This behavioral information can often
provide insights into the thinking patterns and personal habits
of offenders that extend beyond the limits of the offence
itself. The offender’s focus of interest, the type of
relationship that he makes with the victim, the criteria by
which he chooses the circumstances of the offence, the
amount of planning he engages in and the risks he is willing
to run, all help to build up a picture of the offender’s mental
world. This, in turn, can provide useful insights into his likely
motivations, his personal needs, his lifestyle and his past
history. The professional who considers these issues is more
likely to understand the contexts within which the offender
commits the offence. This broad, contextual information can
help generate, or support, particular lines of enquiry during
investigations. This type of information can be particularly
useful, for instance, where linked series of offences are being
investigated, where the victim may be a stranger to the
offender, or where an offence seems bizarre and
inexplicable.”
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Diagnostic Evaluation or Clinical Approach is the oldest approach to offender profiling.
It is an approach mainly adopted by psychiatrists and clinical psychologists. Diagnostic
evaluation approach looks at offenders from a mental illness point of view and tries to
examine crimes and crime scenes from that perspective. Based on their clinical practice
experience, their knowledge of mental health processes and their knowledge of
psychological disorders, these practitioners try to predict the type of offenders who are
likely to be responsible for certain types of criminal behavior. Hence, the diagnostic
evaluation approach “relies on the clinical judgment of a profiler to ascertain the

underlying motives behind an offender’s actions”.”’

The Diagnostic Evaluation approach is based on the premise that “psychiatrists may be
able to offer insights into some of the more bizarre forms of clinical activity, or at least
those which do not fit into the more normal pattern of criminal behavior. In some cases
the police may be baffled by a particularly unusual crime and might be struggling to
interpret the significance of some aspects of the incident. In such cases a psychiatrist or
clinical psychologist may, from their knowledge of many forms of mental illness, be able
to offer an explanation for behaviour which appears, on first encounter, to make little
sense. Whilst the media may talk of a ‘senseless’ killing, the clinician may at least be able
to offer an explanation of the killing from the offender’s perspective”’>. Under the

diagnostic evaluation approach, “the construction of profiles is achieved by diagnosing

n,.
Ainsworth, supra note 6, at 123,

7
*1d, at 141,

57




the probable psychopathology and/or personality type likely to have committed the crime.

However, such a diagnosis can vary widely among different practitioners””.

There is general agreement that some forms of mental illness may predispose certain
individuals to commit certain crimes. This is why psychiatrists and clinical psychologists
play a very important role in offender profiling. Their knowledge of mental disorder, for
instance, helps them to be in a better position to produce a profile of the individuals likely
to commit certain types of crime, especially crimes showing elements of
psychopathology, paraphilias and sadomasochistic behavior. Indeed, Badcock noted that
“the mental disorders most commonly associated with offending are the psychoses,

sociopathic personality disorder and drug/alcohol additions”™.

Diagnostic evaluation approach was very useful and in fact seen to be accurate in the
“New York Mad Bomber” case in 1956, when Dr. James Brussel produced a
psychological profile of the bomber using this approach.” This approach was also used
by Dr. Thomas Bond in profiling Jack the Ripper. Similarly, this was also the approach
used to produce a psychological profile of US President Woodrow Wilson (this was not

for criminal investigation).
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In spite of the above noted successes of diagnostic evaluation, it is not without criticism.
The scientific basis of this approach is still in question. This is an approach that relies
heavily on the personal clinical experience and knowledge of an individual practitioner.

As such it is subjective and cannot be empirically tested.

Another criticism leveled against this approach is that it is an approach done by
psychiatrists and psychologists who do not have any law enforcement background. Egger
argued that diagnostic evaluations are done by psychiatrists and psychologists who “have

»76 Wilson et al

very little experience or knowledge of law enforcement or investigation
sees the main problem with this approach as being its individualistic nature, arguing that
“this individualistic approach also prevents adequate comparative assessments of validity,
utility and process, and the category of profiling now in the ascendancy is that of crime

»7 " Ainsworth also argued that “rather than studying a large number of

scene analysis
cases and drawing inferences from those, this approach is more likely to involve multiple
observations of single cases”’®. Ainsworth further contended that “such an approach has
some advantages but may also suffer from some disadvantages when compared to
approaches which involve the study of large numbers of cases. For example, the single

case study allows for a very detailed consideration of all the aspects of one incident and

may thus produce information which a less considered examination might reveal.
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However, information derived from such a single case may be so specific to that incident

that it is all but impossible to extrapolate the findings to other investigations™”.

In the final analysis, it should be noted that all other approaches to offender profiling
originated from diagnostic evaluation, and as we have seen it has proved very useful in
several cases. The most important thing about this approach is that it offers a better and

more authoritative insight into the motivations underlying an offender’s criminal action.

Criminal Investigative Analysis (CIA)/FBI Approach or Crime Scene Analysis

(CSA)

Although obviously an oversimplification, the basic
blueprint for the FBI approach involves considering the
available aspects of the crime scenes; the nature of attacks;
forensic evidence; and information related to the victim:
then classifying the offender and, finally, referring to the
appropriate predictive characteristics. Results from such
investigations are incorporated in a framework which
basically classifies murderers according to whether they are
‘organized’ (which implies that murderers plan their
crimes, display control at scene of crime, leave few or no
clues, and that the victim is a targeted stranger) or
‘disorganized’ (which implies that murders are not planned
and crime scenes show evidence of haphazard behaviour)
or a mixture of the two.*

791(1,
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The FBI defined Criminal Investigative Analysis as “a process of reviewing crimes from
both a behavioral and investigative perspective. It involves reviewing and assessing the
facts of a criminal act, interpreting offender behavior, and interaction with the victim, as
exhibited during the commission of the crime, or as displayed in the crime scene”.®! This
approach is based on crime scene analysis and involves an examination of the method of
operation and other behavioral patterns that can be deduced from the crime scene
characteristics. Having found that the diagnostic evaluation approach proved very helpful
in apprehending unknown serial killers, and having been influenced by the work of Dr.
James Brussel, the FBI introduced criminal investigative analysis. It should be noted that
criminal investigative analysis is done by the Behavioral Analysis Unit (Behavioral
Sciences Unit) of the FBI based in Quantico, Virginia. This approach is undoubtedly the
most popular approach. In fact, this approach is fast becoming synonymous with the term
‘offender profiling’ itself. This does not mean that this is the most reliable approach. This
situation exists because those in law enforcement field see offender profiling as their own
exclusive club, and have virtually succeeded in showcasing themselves as the one and
only group of people who are better placed to produce the best and most accurate

profiles. Are they correct? You will found out for yourself after reading this study.

However, there is no gainsaying the fact that the FBI has given immense popularity to
this crime investigation technique. In line with Kocsis, “this popularization in itself is a
significant accomplishment that should not be underestimated or devalued as without

these efforts it is debatable to what extent, if at all, the practice of profiling would have
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evolved beyond the classical circumstance of DE”®2, This technique is undoubtedly the
offshoot of diagnostic evaluation and it was after the work and contributions of Dr. James

Brussel that the FBI began to embrace and develop this technique.

In the 1970’s the FBI were frustrated with the fact that physical evidence even when it
was present at a crime scene did not provide clues to the sort of individuals that they
should be looking for. With this in mind, they used data from serious sexual assault and
murder cases and tried to see if they could identify the behavioral characteristics of these
sort of offenders. They also carried out in-depth interviews with 36 convicted serial
killers. As Ainsworth has pointed out, “a careful recording and analysis of the crimes
which these offenders had committed built up a database. Based on this information, the
FBI advocated that important information could be gleaned by: (1) a careful examination
of the various aspects of the crime scene, (2) a study of the nature of the attacks
themselves, (3) careful consideration of the medical examiners report, (4) the

identification of the characteristics of the type of victim selected”.®

Under this approach, an offender is classified according to whether the crime scene
appeared to be organized or disorganized. This classification of offenders into organized
or disorganized offenders helps investigators to draw conclusions as to the characteristics
of the likely offenders. The FBI maintained that the organized and disorganized offenders
have different demographic and behavioral characteristics. According to the FBI, the

Crime scene of an organized offender shows the following features:

82y,
Richard N, Kocsis, Criminal Profiling: Principles and Practice, X111 (2006).

A
Insworth, supra note 6, at 16.

62




o Shows signs of some sort of planning.
e Shows that the offender was in control at the scene.
e Shows evidence of forensic awareness by the offender (revealed by the lack of

physical traces at the scene).

Ressler et al maintained that organized offenders tend to:%

* Have a high birth order (often being the firstborn son in a family).

* Their father’s work history is generally stable.

* Parental discipline is perceived as inconsistent.

* Have mobility (his car is in good condition).

* Likely to choose a stranger as the victim.

* This type of offender is intelligent and possibly an underachiever.

* Socially skilled.

* Sexually competent.

* Likely to be living with a partner.

* Likely to be depressed and experiencing a great deal of anger around the time of
attack.

* Likely to follow news report about the attack and likely to leave the area after the

attack.

On the other hand, the FBI maintained that the crime scene of a disorganized offender

tend to show the following features.
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Shows evidence of little or no planning.

Shows that the attack was random.

Shows that the offender carried out the attack when in a frightened or confused
state of mind.

Shows evidence of disorganized behavior.

The offender chooses any weapon that he or she can find at the scene and is likely
to leave the weapons at the scene.

There is little or no attempt made by this type of offender to conceal any clues at

the scene.

It has also been noted that the disorganized offender is:%

Likely to live alone.

Lives near the scene of crime.

Socially and sexually inept.

Likely to be of below average intelligence.

Suffers from some form of mental illness.

Likely to have suffered physical or sexual abuse as a child.
Likely to be of low birth status in the family.

Father’s work is unstable.

This type of offender has poor work history.

Likely to have suffered harsh parental discipline.

8
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This classification into organized and disorganized offenders helps to determine at the

outset whether a series of attacks are likely to be the work of one person or more

individuals.

The FBI also classified crime scenes into the organized crime scene, disorganized crime
scene, mixed crime scene and the atypical crime scene. The organized crime scene as we
have seen shows elements of planning and premeditation, as well as attempts to conceal
any physical traces. The disorganized crime scene shows a high level of disorganized and
disoriented behavior; appears to be unplanned and random, and no attempts are made to
conceal any physical traces. The mixed crime scene refers to a crime scene that shows the
characteristics of both the organized and the disorganized. Davies noted that “this could
indicate the presence of two offenders in the crime, or it could indicate that one offender
had planned the crime and then abandoned the plan due to unforeseen circumstances, or it
could indicate that an offender had staged the outcome (made it look like something
else)”*®. The atypical crime scene is one where no classification can be made because of
lack of available information. This is usually the case where they crime scene was located

several years later.

The FBI has done considerable specific analysis of offenders who rape. They classified

rapists into two — selfish and unselfish rapists.*’ As Ainsworth has pointed out “the
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distinction refers to the extent to which the rapist showed any consideration towards the
victim during the act”®®. According to the FBI, the selfish rapist tends to be:

o Violent, shows a high level of aggression.

e Shows total sexual dominance.

o Shows self-confidence.

o Makes no attempt to establish any form of intimacy with the victim,

o Engages in anal sex, followed by fellatio.

e Tends to use very offensive, threatening, abusive, profane, demeaning,

humiliating, impersonal and sexually oriented language.

The unselfish rapist on the other hand is seen to show:

e Lack of self-confidence.

e Does not appear to be violent in the attack. Tends to use minimal level of force.

e Not likely to cause any physical harm.

e Likes to involve the victim in the sexual act, tries to establish some sort of
intimacy.

o Likely to tell the victim to perform certain sexual acts on him. For instance he
may ask the victim to kiss him, fondle him and so on.

e Tends to use language that is personal, reassuring, complimentary, non-profane,

concerned and apologetic.

8 .
Ainsworth, supra note 6, at 103.
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This classification is useful because it is believed that verbal utterances by the offender
during the attack will reveal a lot of information about him or her. Above all, this

classification helps in choosing an appropriate interviewing/interrogation strategy.

Following the usefulness of the above classification, the FBI made further classification

of rapists. Hazelwood maintained that there are four types of rapists:®

(1) Power Reassurance Rapist or Compensatory Rapist:
This type of rapist sees rape as a way of showing his masculinity and sexual adequacy,
and shows the signs of an unselfish rapist. This type of rapist sees rape as a way of
removing any doubts about their sexual inadequacy. In fact, “the sexual act goes some
way to reassuring the perpetrator about his insecurity. However, the effect may be short
lived, and the offender might strike again within a few days or weeks, and probably in the
same district. It is not uncommon for such a perpetrator to take an item of clothing or
other possession from his victims as a bizarre ‘trophy’. He may also keep careful records
of his conquests. As the primary motivation is the removal of feelings of inadequacy, this

type of perpetrator is unlikely to stop offending until he is caught and incarcerated.””

It has also been noted that this type of rapist usually attacks in late evenings or early

mornings when the victim is likely to be alone or with small children, and that this type

8
Hazelwood, supra note 87, at 141.
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of rapist also chooses a victim about his own age and his own race.”’ It is also believed
that this type of rapist likes to think that the victim is ‘enjoying’ the rape and is most
likely to ask the victim to undress on his/her own. They appear to be concerned about the
welfare of the victim and tend to feel some sort of remorse, and likely to apologize to the
victim. Holmes and Holmes maintained that this type of rapist is likely to be single, lives
with one or both parents, non-athletic, quiet, passive, social loner, with limited education,
often employed in a menial job, likes to visit adult bookstores, likely to be a transvestite,
a fetishist, involved in voyeurism, excessive masturbation and exhibitionism, tends to
attack in his own neighborhood, and most likely to have been raised by an aggressive,

seductive and dominating mother.”

Furthermore, “for this rapist, the sex act validates his position of importance. He
perceives himself as a loser, and by controlling another human being he hopes to make
himself believe that he is important, if only temporarily. For this reason, he uses only

3 Holmes and Holmes have suggested that when

enough force to control his victim
interviewing this type of rapist that the interviewer should adopt the strategy of appealing
to the rapist’s “sense of masculinity”, arguing that “the interviewer might indicate to him
that the woman who was raped in the case under investigation has not suffered “undue”

trauma, and that the police realize the rapist had no desire to harm his victim; such a

statement could set the stage for a “sympathetic” relationship that might result in the

.

2
Holmes and Holmes, supra note 18, at 20.

®1d, at 121,

68




ist’s sharing information, not only about the rape currently under investigation, but

rap

about other suspected connected rapes”.94

(2) Power-Assertive Rapist or Exploitative Rapist:
The power assertive rapist sees rape as an expression of his masculinity and superiority.
This rapist has no doubts or fears about his sexual adequacy and falls under the selfish
category. Therefore, they tend to use force during the attack. “This type of rapist may
well tear his victim’s clothing and discard it. He may also carry out repeated sexual
assaults rather than just one, thus adding to his assailant’s feelings of virility and
dominance. If the man has driven the victim to the location of the rape, he may well leave
her there without her clothing, and as a result the victim will be unable to report the

assault swiftly”gs.

This type of rapist is normally athletic and does not see anything wrong with rape. For
them, raping of women is ‘normal’. Date rapes fall into this category and they are
normally problematic in prosecuting. It has been observed that this type of rapist is likely
to have been raised in a single parent family, lived in foster homes, suffered physical
abuse as a child, a high school dropout, has domestic problems, unhappy marriages, likes
to visit bars, likely to be employed in macho occupations — construction or police work,

and likely to choose a victim of his own race.’®

*1d, at 122,
9 4.
Ainsworth, supra note 6, at 106.
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Holmes and Holmes have suggested that:

It is best for the interviewer to approach the interview
session with all the facts in hand: the placement of the
suspect at the scene, physical evidence that directly
implicates him in the rape (or rapes), and other
pertinent information that shows the interviewer is a
professional. What the police should communicate is,
We know you did it, and this is how we are going to
prove it. If the interviewer is in error about the facts, or
if there is some other reason for the rapist to discount
the interviewer’s competence as a professional, it is
unlikely that any cooperation will be gained from the
rapist through any means, including intimidation, g)leas
for aid, and appeals based on the victim’s welfare.”

(3) Anger-Retaliatory Rapist:

As the name suggests, this type of rapist tend to rape as a result of his anger and distaste
of women. This rapist is extremely angry, violent and basically hates women. They
derive sexual excitement by hurting women and see women as the source of their
troubles, and so seeks revenge. As such “this type of rapist appears to commit his assaults
as a way of expressing his own rage and hostility. He appears to possess a great deal of
anger and animosity towards women in general and uses the act of rape as a way of
expressing or releasing this anger. He also appears to derive pleasure from degrading his

victims. The style of the rape will be particularly selfish and the perpetrator will use

98

extreme amounts of violence””".

714, at 128,
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Generally speaking, this type of rapist likes to perform degrading sexual acts on the
victims, the attack tends to be unplanned, the victim is likely to be someone who closely
matches the woman the rapist sees as the source of his troubles. The rapist is likely to be
married, have many affairs, and is likely to choose a victim of his own age. This type of
rapist tends to come from a broken home, and is likely to have been physically abused as
a child. Holmes and Holmes maintained that “some 80% have been reared by a single
~ female parent or other single female caregiver””’. They suggested that the interviewer

should be male as this type of rapist hates women.

(4) Anger-Excitement Rapist or Sadistic Rapist:

This type of rapist sees rape as a source of pleasure. The idea of torturing the victims
provides this rapist with sexual excitement, and he likes to inflict pain on the victims.
There is general agreement that this is the most dangerous of all rapists. The attack tends
to be planned, violent and could result in murder. This rapist is likely to have a ‘rape kit’,
which he takes to the location of the attacks. Furthermore, this type of rapist falls under
the selfish category and likes to see the victims suffer; likes to instill fear in the victims
and most likely to choose the type of victim that will fulfill his inner fantasies/desires.
This rapist will continue to rape until he is caught. This rapist is likely to come from a
single — parent family, with divorced parents, lived in foster homes, age range 30 — 39,
Physically abused as a child, raised in a sexually deviant home, married, with some

college education, employed in white collar jobs, likely to be a middle class family man,
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has compulsive personality, ritualistic, likely to stalk and eventually kill victims.'"

Holmes and Holmes noted that there is no interviewing strategy that is effective with this

type of rapist.101

Having discussed these examples of various classifications of offenders by the FBI, we
sow move on to discussing how a typical criminal profile is produced. Douglas et al have
clearly outlined the various stages involved in the criminal profile generating process thus

- profiling inputs, decision process models stage, crime scene assessment, criminal

profile, investigation and apprehension.102

(1) Profiling Inputs: This involves collecting all available information about the
crime, including physical evidence, crime scene photographs, autopsy reports,
witness and victim statements, as well as police reports. Detailed background
information about the victim is noted. It should also be noted at this stage whether
the crime scene is indoors or outdoors. “In homicide cases, the required
information includes a complete synopsis of the crime and a description of the
crime scene, encompassing factors indigenous to that area to the time of the

incident such as weather conditions and the political and social environment”'®.

14, at 129,
14, at 131,

102 g . .
This discussion draws from the work of Douglas, Ressler, Burgess and Hartman, “Criminal Profiling
from Crime Scene Analysis”, Behavioral Sciences and the Law, Vol. 4, No. 4,401 —421 (1986).
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(2) Decision Process Models: At this stage, the profiler organizes “the input into

meaningful questions and patterns”104, (for example, what type of murder — serial,
mass or spree murder?). What is the primary intent? The location, pattern and acts
that took place before and after the offense will also be noted at this stage. At this
stage, attempt will also be made to ascertain the length of time taken to carry out

the attack.

(3) Crime Scene Assessment: This is arguably the most crucial stage and care should

be taken to note whether the crime scene is staged or not. The profiler at this stage
tries to reconstruct the behavior of the offender and the victim. The aim here is to
try to ascertain what kind of weapon was used and the type of injuries. Here the
profiler also tries to classify the crime scene and the likely offender. Does the
crime scene appear to be the work of organized or disorganized offender? Also to

be determined at this stage are the likely motives of the crime.

(4) Criminal Profile: At this stage, the profiler formulates an initial description of

the most likely suspects. The actual criminal profile is now created and the best
methods of apprehending the unknown offender will be suggested. A criminal
profile usually contains such information as the likely age, race, height, gender,
marital status, job type, education, location, criminal record, military background,

social skills, sexual life as well as use of drugs or alcohol.

%14,
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(5) Investigation: At this stage a written report will be presented to the investigators

and they will concentrate on the suspects matching the profile. Any new

information about the crime or other connected crimes will also be put together.

(6) Apprehension: If any suspect is arrested, an interviewing technique will be

chosen. The criminal profile is then evaluated to see how it matches the suspect.

The FBI approach has proved to be very useful in many cases. As Ainsworth has pointed
out this approach constitutes “the first systematic attempt to classify serial and serious

10 . .
»105  pyrthermore, “the classification

criminals on the basis of behavioral characteristics
made it somewhat easier to assess whether a series of crimes which appeared similar in
many respects was likely to have been committed by the same person. If the police were
investigating the abduction and murder of two young girls in the same area, the fact that
one appeared to be the work of a disorganized murderer, and the other the work of an
organized murderer may prove to be helpful. But, more importantly, the ability to assess
whether a series of crimes was likely to be the result of a single perpetrator would be
helpful in allowing the police to pool all the evidence accumulated on each single case in

order to build up a better picture of the offender™'®,

The FBI approach has however, been criticized. It has been argued that their approach is
not scientific, that the data sample was insufficient, that their approach is subjective and

the fact that the FBI declines to share information about their methods, so that other

05 , .
Ainsworth, supra note 6, at 101.
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scholars can test their hypothesis. In the words of Ainsworth, “one immediate problem
with this approach was the fact that the classification arose mainly from interviews with
just 36 American, convicted, serial murderers. It was not clear whether the findings
applied only to serial murderers, who are after all a type of offender which is still
statistically extremely rare, even in the USA. The fact that all the interviewees were
convicted murderers also raises the question as to whether more successful murderers
(i.e. those who have not been caught) might have provided different information. It is
also not clear whether any information obtained from this American sample is directly

»107 " Ainsworth also maintained that “to base

applicable to offenders in different countries
a major classification on such a small number of specialist offenders is somewhat
questionable”'®®. He further argued that the FBI approach lacks clarity, and that “the lack
of clarity is not helped by the fact that the FBI is reluctant to allow social scientists to test
their hypotheses in a systematic and objective way. The situation is confused further
when former FBI employees who have written memoirs of their exploits appear to

contradict each other. (see for example Douglas and Olshaker, 1995 and Ressler and

Shachtman, 1992)!'%.

Canter and Alison were also very critical of the FBI approach and they maintained that “a
careful examination of the content of their profiles shows a severe lack in accounts of any

Systematic procedures or any substantive theoretical models of behaviour. There is no

14, at 102,

%14, at 110.
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reference to any commonly accepted psychological principles — pathological or

. 15110
social” .

Wilson et al also argued that “first it is believed that this approach has no real theoretical
basis. It simply reduces human behavior to a few observable parameters which lead to
characteristics of the unknown offender. Second, the various descriptors used in the
classification manual are not weighted or given any order of priority. The typologies
include an extensive range of crime scene indicators and their associated heuristic

inferences, but the formulation of profiles is still left to the subjective interpretation of the

individual compiling them”.'"!

On a similar vein, Muller contended that this approach “relies heavily on the experience
and intuition of the profiler, both of which are difficult to empirically test. One of the
main problems with a scientific analysis of CSA is that its proponents have never felt the
need to have it scientifically verified”''2. Muller further argued that:

Many of the claims of CSA sound much like those of
psychoanalysis, with talk of fantasies and sexual motivations,
and like psychoanalysis, these claims do not seem to be
falsifiable in most cases. Take, for example, the following
statement: “Although some of the murderers in our study did
not report fantasies in conscious way, their descriptions of the
murders they committed reveal hidden fantasies of violence”
(Ressler et al., 1988, p.52). We may be left wondering when
FBI agents became experts in interpreting the unconscious
fantasies of others. If one claims that a violent murder is a sign

1o
Canter and Alison, supra note 1, at 6.
N1y, ) .
Wilson, Lincoln and Kocsis, supra note 73, at 5.
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The major problem with the FBI approach relates to the fact that there is no method of
testing the reliability, validity/consistency of their methods. This approach is subjective

and needs to be used with caution. It should be noted however, that their classification of

of violent fantasies — even if the murderer does not report any
violent fantasies — then how is one to falsify the hypothesis that
murderers have violent fantasies?

As it stands, the CSA approach is not a good candidate for
falsifiability, primarily due to the nature of the ideas that it is
based on. A further problem is that those involved have had
little interest in their work being empirically substantiated. One
of the problems is that of operationalizing the variables.'"?

crime scenes and offenders has been very useful in crime investigations.

The Investigative Psychology (IP) or Environmental Psychology Approach

I quickly realized that ‘profiling’ lacked any clearly
articulated or scientifically based set of procedures,
findings or theories and that many of the people
following in my footsteps were doing little more than
attempting to live up to a media created fiction. I
therefore set about creating a new discipline that I
named Investigative Psychology that would offer a real
scientific base for the development of our
understanding of criminal behaviour in ways that are
relevant to police investigations. The Centre for
Investigative Psychology that I have set up at The
University of Liverpool now provides a framework for
that activity.'"

113

1
4 David Canter, Biography, http://www.liv.ac.uk/psychology/staft/dcanter.htm] (last accessed February

11, 2007).

Id, at 249.

77




The Investigative Psychology approach was developed by Professor David Canter, currently a
pfofessor of psychology at the University of Liverpool. This approach started in 1985 when
* professor Canter said that he was invited by Detective Chief Superintendent Thelma Wagstaff
and Detective Chief Inspector John Grieve to Scotland Yard office to discuss the possibility of
using psychology to assist in police investigations. Canter admitted that at the beginning he had
no experience of police procedure/investigations and had just little knowledge of criminal
behavior. However, after more contact with the police detectives, and police investigations,
Canter said that he “felt a start had to be made somewhere to see whether even elementary
psychological principles could be used to help a major police investigation”.!'> In 1986, Canter
wrote a letter to Detective Chief Superintendent Thelma Wagstaff regarding a series of rapes he
had read about in the local newspaper. In response to the letter, he was invited to Hendon Police
College where an incident room was set up in connection with the rapes (named the Hart
inquiry). Canter stated that it was at this meeting that he was formally asked by Detective Chief
Superintendent Vince McFadden, the head of Surrey CID, to “use whatever skills I might have
as a psychologist to contribute directly to a major inquiry into rape and murder”''®. Canter noted
that this was in effect the beginning of his “personal journey to see if a criminal’s actions in a

crime really could reveal systematically his key identifying characteristics™!".

’ : Canter maintained that a criminal leaves not only physical traces at a scene of crime, but also

‘Psychological traces, and that by examining these psychological traces, investigators can have an

115
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idea as to the sort of person likely to commit a particular crime.''® Following the footsteps of the
FBI and drawing from their work, Canter maintained that “the only way open to me to discover
what profiling could be, and how it might relate to the psychological theories and methods that 1
knew, was by working alongside an ongoing investigation, trying out ideas as they occurred to
me. This is not the best way to become involved in any area of research, coming up with possible

results without the time or resources to test them thoroughly, but it was the only way forward”. 1o

Professor Canter came up with what he called a five-factor model of offender behavior. He based
his work on the five aspects of the interaction between the victim and the offender. According to
Canter, the five aspects of interaction are interpersonal coherence, significance of time and place,

criminal characteristics, criminal career and forensic awareness.

Interpersonal Coherence:

Canter argued that an offender’s criminal activity makes sense to them within their own personal
psychology. This involves analyzing an offender’s criminal actions to see if it is related to the
way he/she deals with other people in non-criminal situations. It is believed that an offender’s
actions at a crime scene mirror his or her actions in non-criminal day to day activities. As such,
“the psychologist should be able to determine something about the offender from the victim and

the way the offender interacted with the victim (where this can be determined, such as with

Mg,
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rape),,.lzo “For instance, the offender will select victims that are consistent with the important

characteristics of people who are important to the offender”. 121

Significance of Place and Time:

Canter believed that an offender will likely choose to attack at a location that has some sort of
significance to him or her. There is the idea that offenders tend to commit murder and rape in
familiar locations, where they feel in control and comfortable. “Therefore, if all of the crimes are
committed in a certain geographic location, there is a high chance that the offender lives or
works around the area”.'*® Furthermore, an examination of the place and time of an attack “may
provide valuable information on the constraints of offender’s mobility. Addressing the
characteristics of the criminal allows researchers to determine whether the nature of the crime
and the way it is committed can lead to a classification of criminal characteristics. This may lead
| to common characteristics of a subgroup of offender and provide some guidance for the direction
of the investigation. The development of a person’s criminal behavior may allow the police to
backtrack the probable career of the unidentified offender and narrow the possibilities”.'? “A
rudimentary example of this would be the perpetrator who offends while traveling along a major

road or highway — this may indicate that travel is a part of the offender’s job, such as a courier or

12
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ruck driver. Conversely, crime scenes that are proximal may indicate a lack of access to

b b 4
transport”.”

Criminal Characteristics:

Here attempt is made to classify offenders, the crimes, and the crime scenes. There are various
ways of classifying offenders and crimes scenes. For instance, the FBI’s classification into
organized and disorganized offenders, power reassurance rapists, power assertive rapists, anger

retaliatory rapists and anger excitement rapists. 125

Criminal Career:
It is believed that many offenders do not change their crime patterns. Therefore, attempts should

be made to determine if the likely offender is a career criminal. This involves looking at the

possible skills and occupations of the likely offender.

Forensic Awareness:

Canter also maintained that if a crime scene reveals that the offender took conscious steps to
conceal physical evidence, that such offender is likely to have had previous contact with the
police and knows about crime scene investigation techniques. Therefore, this sort of offender is
likely to have a criminal record, and so investigators are able to narrow their search to suspects

with criminal records.

12
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prawing ideas from environmental psychology, Professor David Canter also came up with what

he called the “Circle Theory of Environmental Range”m. He maintained that there is some sort
of relationship between criminal activity range and the home base of serial offenders. Canter
argued that serial offenders tend to attack and operate in locations where they feel in control and
comfortable. The circle theory emphasizes the study of offenses to find out the offender’s home
base. It involves the prediction of an offender’s residential area by examining the spatial

distribution of serial offenses.

In his circle theory, Professor Canter came up with two models — The Marauder and the
Commuter. The marauder is the serial offender who commits crime within his home base, while
the commuter travels a distance from his home to commit crime. For Canter, there is a causal
relationship between the marauder and his home base as opposed to the commuter model where

there is no causal relationship.

In order to test the circle theory, Godwin and Canter in 1997 carried out a study in the United
States involving 54 male US serial killers.'*” These 54 serial killers were only those who were
convicted of at least 10 murders on different dates and at different locations. Godwin and Canter
gathered data from various police departments in the US and also studied 540 victims. Their

Study was based on the following hypothesis:

126 .
David Canter, and Larkin P, “The Environmental Range of Serial Rapists”, Journal of Environmental
Psychology, 13, 63 - 69, (1993).
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(1) The home operates as a focus for the activities of serial killers in apprehending their victims
and leaving their bodies. The focus is hypothesized as being the most likely center of gravity
of their actions.

(2) There will be differences in the distances traveled to apprehend victims and to leave their
bodies. It is proposed that the dumping of the body carries most evidential implications and
therefore is likely to be a further distance as well as being more likely to be shaped by
buffering processes.

(3) The distances serial killers travel to dump the victims’ bodies are likely to change

systematically over time while the victims® points of fatal encounter locations are not. The

counter-intuitive possibility that this change relates to an increasing incorporation of all his

killing activities into his domestic area will also be tested.'*®

Their study showed the home as a focus of serial murder, which implies that serial killers
are most likely to apprehend nearly all their victims near their home (serial killer’s
home).129 Their study also “indicates that the offenders, on average, tended to make
initial contact with their victims closer to home than the locations in which they
eventually place the bodies”!’. This study further showed that “as the number of murders
increases, killers generally cover a narrower area in which to leave the bodies of their
victims, until the ninth and tenth offenses where the offender may be disposing of bodies

quite close to his home. This pattern contrasts markedly with the locations at which the

" 1d, at 27.
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initial contact is made with the victim. All ten of the murders in the sequences studied

here tended to be close to the home base of the offender, typically less than a couple of
miles from his residence”!. In a nutshell, Godwin and Canter concluded that as the
series of offenses progresses, the sites where the serial offender dumps the bodies of
victims get closer to the offender’s home, and that this could be as a result of the serial
offender trying to reduce the risks associated with transporting the body, and could also

be that the offender has gained more confidence.

Obviously, this study by Godwin and Canter is very useful for investigators in making
decisions as to the first areas to search for suspects. This however, has to be approached
with extreme caution. In fact, Godwin and Canter even drew attention to this issue and
they called for more research to explore this process, arguing that “the systematic
changing of locations and distances relative to the home base may be a deliberate ploy to

2 . .
»132 - Above all, no investigator can

distract police attention from the killer’s home base
really be sure of the number of victims and the locations in any serial killing case.
Godwin and Canter suggested that “investigative efforts should go into interviewing
people within the neighborhood from which victims go missing in order to pinpoint

precisely the address or location where the victim may have been last seen.”'*’
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It should be noted at this point that Investigative Psychology approach uses a statistical
analysis method called Multi-dimensional Scaling (MDS). There are different types of
MDS and IP uses the type called Smallest Space Analysis. “In very simplistic terms
multi-dimensional scaling is a method of statistically analyzing the relationships between
multiple variables simultaneously”'**. For a more detailed discussion of the MDS, please

see the work of Palermo and Kocsis."

Investigative psychology approach seems to have advantage over the other approaches

and has been well received by many scholars. Muller, for instance, maintained that

134
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Data analyzed using MDS enable the creation of a diagram
within which the variables under consideration can be
individually plotted. Where these variables appear within a
diagram (i.e. plotted) denotes the relationship they hold with
each other. Consequently, variables that are plotted in a
region of space close together hold a relationship with each
other. The closer any variables are plotted together, the
stronger their relationship or association. The opposite
applies with variables appearing far apart in a MDS diagram
indicating that the variables hold few similarities in that case.
Furthermore, variables that appear in a location between
other variables can be interpreted as holding some central or
common relationship. In addition to the relationship plotted
variables may have with each other in MDS diagram, their
respective positions also convey some impression of their
distinctiveness. Thus, variables that appear closer to the
center of a MDS diagram are typically found to be commonly
occurring variables, where as those that are plotted in the
outlying re%ions of a MDS diagram, are said to be more
distinctive.'®

G. B. Palermo and R. N. Kocsis, Offender Profiling: An Introduction to the Sociopsychological Analysis

of Violent Crime, 158 (2005).
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“unlike CSA, IP was designed from the beginning with science in mind but this does not
mean that it is a science in itself. Canter and his colleagues have attempted to use
established psychological principles and research methodology to create a discipline that
is empirically sound and open to peer review. IP has a great deal of potential to become a
science, but it still has a long way to go before it will be recognized as a discipline in
itsel”'*”. Muller further noted that IP has the advantage that it falls under the established
science of psychology or criminology, arguing that “as such, most of the theories that
have been formulated as part of IP are constructed in such a way that can be easily

falsified”'*®. This is in fact where IP appears to be of more value and stronger than the

other approaches. One can safely say therefore, that if any approach is capable of

becoming genuinely scientific on its own, then it is IP.

On a similar vein, Ainsworth maintained that “while Canter’s work shares some
commonalities with that developed by the FBI’s Behavioral Science Unit, he has tried to
place his approach within an accepted psychological framework. Canter believes that as a
branch of applied psychology, his work goes beyond what is traditionally thought of as
offender profiling. Canter’s early work tried to understand the type of crime in which any
one individual might be likely to become involved, and he also considered the way in
which such a crime might be carried out. Most importantly, Canter tried to establish
Whether the way in which an offender’s behaviour while committing a crime mirrored

their behaviour in everyday life. Canter suggested for example, that in their choice of

13
’ Muller, supra note 112, at 251.
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1

d.
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victims, offenders will only select people who, even within non-offending behaviour, are

important to them. Canter supports this viewpoint by reference to the fact that the vast

majority of serial killers target victims within their own ethnic group.”'*

The Investigative Psychology approach has undoubtedly been criticized. Egger argued
that IP practitioners lack police/law enforcement experience and also that IP does not
make use of interview data of a wide range of offenders. Egger further argued that this

approach psychology relies heavily upon victim information. 140

Petherick was also critical of IP’s model of offender behavior. He noted that “there is
little available to tell the practitioner how to apply this model to an actual investigation.
The original study that was done to develop the model was retrospective, that is, used
solved cases where both the location of the offender’s home and crimes were known.
This must bring the practical application of this model into question, as it it would be
practically impossible to know whether you were dealing with a marauder or a commuter
with an unknown offender. The distances defined by the criminal range and home range
are also problematic, as there is no clear relationship between the size or location of the

criminal range and the distance it is from the offender’s home”'*!.,

1 Ainsworth, supra note 6, at 118,
140
Egger, supra note 15, at 252.

l“ Wayne Petherick, “Criminal Profiling: How it got started and How it is used”,
Www.crimelibrary.com/criminal-mind/profiling/profiling2/4.html. (last accessed February 10, 2007).
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gimilarly, Ainsworth contended that “if one takes Canter’s Circle Theory we can see
some of the difficulties which can be encountered. His theory relies on one being able to
draw a circle around all of an offender’s crimes. Given some of the arguments presented
..., we must question how feasible this is. Not all crimes will be reported or recorded, and
even those may be recorded inaccurately. Furthermore, in the real world of police
investigation it will not be particularly easy to establish whether a series of crimes has
been committed by the same individual”'*?. The statistical analysis adopted by IP can

only be useful if it is based on accurate data.

Wilson et al were also highly critical of investigative psychology. They argued that:

A weakness of Canter’s work is that to date it does not
necessarily offer anything new, although contributions from
the field of environmental psychology do provide new
avenues to explore. What it does do is encouch known
criminological or psychological principles in ways that can
be useful to the crime investigator. It utilizes the same factors
as the FBI but places them firmly within psychological
theory and methodology. It is not yet clear how well Canter’s
theories (especially circle theory) will be adapted for use in
the United States with its higher rate of serial crime, its
greater penchant for mobility, and its more vast urban
environment in many regions. 13

Muller did not agree with this criticism by Wilson et al. For Muller “this is probably a
somewhat extreme view, as applying the application of psychological knowledge to

criminal investigation potentially has great value. Canter has shown that the application

of psychological principles and methodologies can, for example, help identify where the

142 , .
Ainsworth, supra note 6, at 132.

143 . , .
Wilson, Lincoln and Kocsis, supra note 73, at 6.
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offender might live and what his job might be (e.g., Godwin and Canter, 1997). It is very
easy for those in academia to remain aloof and remote from the real world, yet this is an
attempt to make some practical use of psychology by applying it to genuine social
problems”.144 Indeed, the statement by Wilson et al is an overreaction. As we mentioned
carlier on, if any approach to offender profiling has the potential of being generally
accepted as scientific, then it is the IP approach. As we can see from the above
discussion, IP is based on psychological theories. Research in the field of psychology is

peer reviewed and accepted.

The main difference between the FBI approach and the investigative psychology
approach is that the FBI approach is mainly drawn from crime scene analysis while
investigative psychology approach goes further with the application of psychological
theories/principles.

... whilst sharing some characteristics with the FBI’s approach it
does differ in a number of ways. For example, Canter and
Heritage used statistical analysis in order to establish connections
between various elements in rape behaviour. Publication of their
methods and techniques also allowed other researchers to
examine their work. Based on this, those who wished to do so
could replicate the study but perhaps varying the method slightly.
They may, for example, use different type of statistical analysis
in order to test whether the conclusions remained the same under
such conditions. The point is that by disclosing their methods
and findings in an appropriate journal, researchers such as Canter
and Heritage allowed the academic community to scutinize their
work and to comment upon it. One of the reasons why the FBI’s
work has come in for so much criticism is that such an
opportunity has never been afforded those who might wish to test
the reliability or validity of their claims.'®’

144
Muller, supra note 112, at 252.

s .
Ainsworth, supra note 6, at 123.
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In the final analysis, one can safely say that even though Canter’s investigative
psychology approach offers a more scientific basis to offender profiling (based on
psychological principles, and the use of statistical analysis), it still does not provide a
way of using the profiles to point to specific offenders. Nevertheless, Canter has made
and is still continuing to make very important contributions to the understanding of the
theory and practice of offender profiling. The main strength of investigative psychology
approach lies in the attempts to predict the location of serial offenders, by analyzing the

spatial distribution of offenses.

Geographic Profiling

Geographic profiling was developed in 1995 by D. Kim Rossmo, a former police officer
with the Vancouver City Police Department. Rossmo sees geographic profiling as “a
strategic information management system used in the investigation of serial violent
crime”'*. He maintained that “this methodology was designed to help alleviate the
problem of information overload that usually accompanies such cases”, arguing that “by
knowing the most probable area of offender residence, police agencies can more
effectively utilize their limited resources, and a variety of investigative strategies have

now been developed to maximize the utility of this process for unsolved cases”.'"’

14 .
°D. Kim Rossmo, “Geographic Profiling”,in Janet L. Jackson, and Debra A. Bekerian, (eds) Offender

Proﬁling: Theory, Research and Practice, 174 (1997).
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Drawing ideas from environmental psychology and investigative psychology, geographic
profiling “focuses on the probable spatial behaviour of the offender within the context of

the locations of, and the spatial relationships between the various crime sites.”'*®

Geographic profiling uses a computer program to analyze crime scene locations in an
attempt to predict the likely residence of the offender. This computerized program is
known as Criminal Geographic Targeting (CGT). Rossmo believed that “by examining
the spatial information associated with a series of crime sites, the CGT model produces a

three-dimensional probability distribution termed a ‘jeopardy surface’, the ‘height’ of

which at any point represents the likelihood of offender residence or workplace. The
jeopardy surface is then superimposed on a street of the area of the crimes; such maps are
termed ‘geoprofiles’ and use a range of colours to represent varying probabilities. A
geoprofile can be thought of as a fingerprint of the offender’s cognitive map”'®.
Geographic profiling is made up of two components — quantitative or objective and
qualitative or subjective. “The subjective component of geographic profiling is based

primarily on a reconstruction and interpretation of the offender’s mental map”'™.

Geographic profiling approach has been criticized on many grounds. Many scholars have
argued that Geographic profiling is not an approach on its own. Palermo and Kocsis, for

instance, argued that “one pertinent issue to consider is the likely efficacy of geographic

¥ 1d, at 161.
" 1d at 162,

14, at 161,
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profiling in contributing beyond what can be ascertained by common knowledge”"’ L

Indeed geographic profiling seems to be more of an aid to the investigative psychology
approach than an approach on its own. Palermo and Kocsis further maintained that
«although geographic profiling as a technique appears potentially useful, it is perhaps
best when supplemented by other investigatory measures that attempt to predict

information that may assist in the detection and apprehension of an offender”.*?

Petherick contended that Rossmo “claimed that his profiling method requires a
psychological profile before a geographic profile can be produced, yet he has been noted
to have produced a geographic profile without a psychological proﬁle”153. As such “the
result of ignoring important behavioral and case context and not utilizing fully drawn
profiles is that geographic profiling does not, and cannot, differentiate between two or

. . . 154
more offenders operating in the same geographic area” i

Similarly, McGrath argued that “difficulties would include cases with a small number of
known linked crimes and cases where linked crime scenes have not been identified or
even discovered”!®. “Also, the underlying theories are mostly drawn from databases

related to burglaries and other crimes that may not translate well to the serial murderer or

**! Palermo and Kocsis, supra note 134, at 240.
214, at 242.

153 Petherick, supra note 124, at 183.

M d.

1 . . L
* Michael G. McGrath, “Criminal Profiling: Is there a Role for the Forensic Psychiatrist?”, Journal of
American Academy of Psychiatry and Law, Vol. 28, No. 3, 319 (2000).
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rapist, and these theories relate to overall crime patterns, not individual crimes or crime
series. Research on the connection between spatial coordinates and offender and victim
variables continues, but at present, geographic profiling is probably best viewed as an

adjunct to criminal profiling and not as a profiling process in and of itself!%.

Geographic profiling is clearly a useful aid to crime investigation, but whether it qualifies
as an approach on its own is a different matter. It does appear however, that geographic

profiling is best construed as an aspect of the investigative psychology approach.

Behavioral Evidence Analysis (BEA)

Behavioral Evidence Analysis also known as the deductive method of criminal profiling
was developed by Brent E. Turvey, an American forensic scientist. In 1999, and
following his interview with Jerome Brudos, an American serial killer, Turvey noted that
police case files differed from Brudo’s own accounts, and therefore concluded that it is
totally wrong to accept the premises on which the earlier profiling approaches based their
profiles, and he came up with his new approach. Behavioral evidence analysis is
primarily based on the availability of physical evidence. Turvey was very critical of the
assumptions and inferences made by the other approaches (i.e. diagnostic evaluation, FBI

approach and investigative psychology), and therefore argued that “a full forensic

156 Id.
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analysis must be performed on all available physical evidence before this type of

profiling can begin”'"’.

Fundamentally, Turvey maintained that BEA produces a deductive criminal profile as
opposed to an inductive one. For him, “a deductive criminal profile is a set of offender
characteristics that are reasoned from the convergence of physical and behavioral-
evidence patterns within a crime or a series of related crimes. Pertinent physical evidence
suggestive of behavior, victimology, and crime scene characteristics are included in the
structure of a written profile to support any arguments regarding offender

characteristics”'*®

. On the other hand, Turvey sees an inductive criminal profile as “any
method that describes, or bases its inferences on the characteristics of a typical offender
type. This includes the employment of broad generalizations, statistical analysis, or

intuition and experience”’sg.

Turvey maintained that the information used to argue a deductive criminal profile

includes the following.'®

157
Turvey, supra note 27, at 29.

14, at 28.
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(1) Forensic and Behavioral Evidence (Equivocal Forensic Analysis)

This involves the examination of any physical evidence that was gathered. It also
includes an examination of victim and witness statements, crime scene photographs as

well as crime scene reports.

(2) Victimology
This involves a detailed examination of background information about the victim. Here,
the profiler should look at the victim’s occupation, drug and alcohol use, hobbies, family,
friends, and criminal records. It is believed that by studying the victim characteristics,
that investigators and profilers may have an idea as to the motives of the crime. Similarly,
the risk assessment level of the victim should also be carried out. It is generally accepted

that prostitutes, for instance, carry a very high risk assessment level.

(3) Crime-scene characteristics

Here the profiler examines the crime scene to try and establish such things as the time of
attack, type of weapons used, method of gaining entry, type of location, and other crime
scene features. Anything that the offender said or did during the attack should also be
noted. The profiler should also try to ascertain whether the crime scene is staged.'®' Then

the criminal profile is produced.

Turvey further argued that deductive criminal profiling has two phases — investigative

Phase and the trial phase. “The investigative phase of criminal profiling generally

1
®1d, at 29.
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involves behavioral analysis of the patterns of unknown offenders for known crimes™ %,

while the trial phase “involves behavioral evidence analysis of known crimes for which
there is a suspect or a defendant (sometimes a convicted defendant); this takes place in
the preparation for both hearings and trials (criminal, penalty, and/or appeal phases of the

trial are all appropriate times to use profiling technique”'®.

This approach has undoubtedly been criticized. Kocsis maintained that “there are
however, some significant limitations in describing BEA as a distinct approach to
profiling as it does not appear to be informed by a discreet substantive body of original
empirical research. Instead, what BEA offers in some respects is a fusion of previous
criminological literature on various forms of violent crime, the forensic sciences and
philosophical concepts related to modes of reasoning, most notably, inductive vs
deductive reasoning. BEA seems to hypothesize that a method of analysis is possible,
whereby crimes may be interpreted for the purpose of profiling by adopting deductive
reasoning processes as opposed to inductive ones. Given our current understanding of
how the human mind functions and cognitively processes information in a heterogeneous

fashion, some inherent difficulties exist with such a hypothesis.]64

There is still debate as to whether BEA can be properly seen as an approach on its own.

The point however, remains that BEA still cannot point to a special offender being

"2 14, at 35.

' 1d, at 36,
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responsible for a certain crime, and also has not established any scientific basis. Turvey
even admitted this and he wrote: “any discipline that involves interpreting the multi-
dimensional nature of human behavior cannot be referred to as a hard science with a
straight face. However, it does demonstrate that the deductive method of profiling can be
informed by the same thinking strategies”lés. Finally, there is an over-reliance on the

availability of physical evidence by BEA.

Crime Action Profiling (CAP)

In an analogous manner the research strands of CAP have
studied both the behavioral patterns inherent to violent
crimes (akin to psychology’s study of mental disease) as
well as the structure, processes, accuracy and skills
related to constructing profiles (akin to the clinical
practice of psychology). This is a distinguishing feature
of CAP as other approaches to profiling have
predominately focused solely on the study of offender
typologies and have for the most part, largely ignored
such issues related to the practical concept of
constructing a profile.'%®

Crime Action Profiling was developed by Richard N. Kocsis, an Australian forensic
psychologist . Based on his clinical knowledge and research literature, Kocsis maintained

that profiling has its foundation in forensic psychology. “As a consequence, this

conception of profiling assumes knowledge of human behavior and psychology such as

165
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personality dynamics and human psychopathologies”m. Kocsis claimed that he became

fully involved in offender profiling when he was approached by the Australian Police to

assist them in a high profile serial murder case.

Crime action profiling, in the words of Kocsis “is used to describe and signify this
process relating to the consideration of crime actions and the prediction, or profiling, of
offender characteristics from those actions”'®. Basically, crime action profiling tries to

“examine offense behaviors independent of any inferred motivations™'®.

In analyzing patterns of crime behaviors, CAP uses the multi-dimensional scaling (MDS)
method of statistical analysis. MDS is made up of various types and CAP uses the type
called SYSTAT. This approach also uses cluster analysis, conical correlation and
mathematical formulae to “plot the orientation of the offender characteristic vector

aI'I'OWS””O

Crime action profiling is the newest ‘approach’ to offender profiling and as such not a lot
of reviews and research has been carried out. Nevertheless, CAP has contributed to the

efforts to find a scientific basis to offender profiling.
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All the different approaches to offender profiling have their strengths and weaknesses,
and it is only when they come together as a team that offender profiling will muster a
scientific basis, gain general recognition in the various disciplines, and easily pass the
Daubert legal admissibility test/standard. The greatest strength of the diagnostic
evaluation approach lies in its ability to provide better explanations on the motivations
underlying certain criminal actions. The FBI approach shows much strength in its various
classification methods. The FBI’s classification of offenders into organized and
disorganized offenders and their classification of crime scenes and rapists have proved to
be very useful. Investigative psychology’s greatest strength is in its ability to apply
psychological theories, and using statistical analysis, in trying to predict the residential

location of serial offenders.
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Chapter Three

Expert Testimony: The Conflicting Rules and Standards

Under virtually all evidence codes, trial courts must
evaluate the admissibility of proffered expert testimony.
The manner in which they accomplish this task,
however, varies greatly among jurisdictions. This
variability revolves around two basic aspects of the
admissibility determination. The first concerns the
nature and rigor of the legal test to be applied. Courts
differ substantially in the ways they define the judge’s
role concerning scientific evidence, with some adopting
an active role in screening the evidence and others
taking little or no responsibility to check the evidence.
The second concerns the criteria used to assess the
expertise under whatever legal test is adopted. Some
courts use criteria that call for deference to the
professional opinion of experts from the respective
field, where as others assume the responsibility
themselves to evaluate the scientific basis of the
proffered opinion.'”!

The admissibility of any form of scientific evidence has always been problematic, full of
controversy and inconsistencies. The introduction of scientific evidence into the
courtroom can sway a case one way or the other. In fact, Peterson et al noted that “about
one quarter of the citizens who had served on juries which were presented with scientific
evidence believed that had such evidence been absent, they would have changed their
verdicts — from guilty to not guilty.”'”> The courts are fully aware of this and therefore,
Special rules have been adopted by many courts when deciding whether to admit or

exclude any scientific evidence. New scientific techniques and fields of knowledge

17 .
' David L. Faigman., David H. Kaye., Michael J. Saks., and Joseph Sanders, Science in the Law:
Starldards, Statistics and Research Issues, 2 (2002).

17
2 Joseph L. Peterson., John P. Ryan., Pauline J. Houlden, and Steven Mihajlovic, “The Use and Effects of
Forengic Science in the Adjudication of Felony Cases”, 32 J. FORENSIC SCI. 1730, 1748 (1987).
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emerge and the court must be satisfied, not only that the witness is qualified, but whether
such evidence should be given.173 In fact, “admitting unreliable, unproven data can be as
prejudicial as excluding sound evidence that is merely unfamiliar to the courts and
society in general. Distinguishing between sound and unreliable evidence is especially
problematic given the rapid developments in scientific knowledge and the possible
appearance to those not educated in the area that scientific results are infallible. To keep
pace with such a progressive area, the courts must be dynamic in their approach and

- ey 174
accept new developments in these specialized areas.”

Many scholars have put forward the justifications for these special rules and admissibility
hurdles that have to be overcome before presenting any scientific evidence. Friedland et
al, for instance, have given four justifications for these special hurdles as follows: (1) an
“aura of infallibility” surrounded the evidence so that a jury was unlikely independently
to evaluate, or to be skeptical of, its worth; (2) scientific evidence relies on such arcane
information that it will be very difficult for jurors to evaluate its worth, even if they are
not “overawed” by any view of science as infallible; therefore, jurors just won’t try, it
being easier simply to take the expert’s word; (3) the evidence is so unfamiliar to the
courts that judges will have difficulty guiding juries on how fairly to evaluate it; and (4)
the evidence “invades the province of the jury in a particularly powerful way, such as lie-

detector test results determining for the jury who speaks “truth” and who does not”.'”

" Steve Uglow, Evidence: Text and Materials, 619 (1997),

" Lisa Gonzalez, “The Admissibility of Scientific Evidence: The History and Demise of Frye v. United
States”, 48 U. Miami L. Rev. 371 (November 1992).

5 Steven 1. Friedland., Paul Bergman., and Andrew E. Taslitz, Evidence Law and Practice, 274 (2000).
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Frye v. United States

176 (also known as the General

In United States, the decision in Frye v. United States
Acceptance Rule) was the main rule that governed the admissibility of scientific evidence
for seventy years (1923 — 1993). Frye is a 1923 decision by the United States Court of

Appeals for the District of Columbia, in a case that involved the admissibility of opinion

evidence derived from a systolic blood pressure deception test.

In this case, the defendant, James Alphonzo Frye was convicted of the murder of Dr.
Robert W. Brown, in the second degree. During the trial, the defendant sought to
introduce testimony based on systolic blood pressure deception test. This is the early
form of the polygraph lie-detector test. The systolic blood pressure deception test is based
on the theory that “truth is spontaneous, and comes without conscious effort, while the
utterance of a falsehood requires a conscious effort, which is reflected in the blood
pressure. The rise thus produced is easily detected and distinguished from the rise
produced by mere fear of the examination itself. In the former instance, the pressure rises
higher than in the latter, and is more pronounced as the examination proceeds, while in
the latter case, if the subject is telling the truth, the pressure registers highest at the

beginning of the examination, and gradually diminishes as the examination proceeds.””’

It should be noted that before the trial, the defendant was subjected to this test and it

showed that he was telling the truth when he denied that he committed the murder. He

e Frye v. United States, 293 F. 1013, 1014 (D.C. Cir. 1923).

14,
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therefore, prayed the court to accept the testimony of Dr. William Moulton Martson (the
inventor of the test), which supported his plea of innocence. The government counsel
raised an objection which was sustained. The defense counsel further offered to have Dr.
Martson conduct a new test in the presence of the jury, the government counsel again
raised an objection, which was also sustained. The trial court excluded the testimony. The

defendant was convicted and he appealed.

In their brief, counsel for the defendant, Richard V. Mattingly and Foster Wood, stated
that:

The rule is that the opinions of experts or skilled
witnesses are admissible in evidence in those
cases in which the matter of inquiry is such that
inexperienced persons are unlikely to prove
capable of forming a correct judgment upon it, for
the reason that the subject-matter so far partakes
of a science, art, or trade as to require a previous
habit or experience or study of it, in order to
acquire a knowledge of it. When the question
involved does not lie within the range of common
experience or common knowledge, but requires
special experience or common knowledge, then
the opinions of witnesses skilled in that particular
science, art, or trade to which the question relates
are admissible in evidence.'”®

In its ruling, the Court of Appeals affirmed the trial court’s decision to exclude the
testimony and held that “the systolic blood pressure deception has not yet gained such
standing and scientific recognition among physiological and psychological authorities as

would justify the courts in admitting expert testimony deduced from the discovery,

178 Id
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development, and experiments thus far made. Fundamentally, the court stated that

scientific evidence is admissible if is generally accepted that the methods and principles
underlying it had achieved widespread acceptance in the relevant discipline. Justice Van
Orsdel, delivering the opinion of the Court, stated that:

Just when a scientific principle or discovery crosses
the line between the experimental and demonstrable
stages is difficult to define. Somewhere in this
twilight zone the evidential force of the principle
must be recognized, and while courts will go a long
way in admitting expert testimony deduced from a
well-recognized scientific principle or discovery,
the thing from which the deduction is made must be
sufficiently established to have gained general
acceptance in the particular field in which it
belongs.'®

The Court in Frye did not cite any authority in formulating the new rule. This decision
raised several questions. What exactly was the “thing” that must be sufficiently
established? What is the “relevant scientific community”? Who defines it? How do
judges determine “general acceptance”? Does Frye require that general acceptance within

the scientific community be established by disinterested scientists?'®!

The Frye test became the main rule governing the admissibility of scientific evidence but
courts and scholars battled with answers to the above questions. Starrs maintained that
“the Frye court does not inform us in what way the expert testimony proffered in the trial

court was defective. Surely it was unacceptable for lack of general acceptance. But what

179 Id.
180 Id
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precisely was not generally accepted? Was it the validity of the principle that deception is
reflected in discernible changes in the blood pressure of the prevaricator? Or was it,
rather, the validity of the systolic blood pressure test (the sphygmomanometer) to detect

such alterations in blood pressure?”'®%,

Identifying what relevant community a technique falls also proved very problematic, and
courts battled to arrive at an acceptable way. The identification of the discipline to which
the “thing” falls is a very determinative factor in any trial involving scientific evidence.
Thus, “if the relevant scientific field requirement is construed broadly, the Frye test acts
as a formidable barrier to admissibility. In Cornet v. State,'®® for example, the relevant
scientific community for purposes of spectrograph (voiceprint) analysis was held to
include engineers, linguists, and psychologists, as well as those who use voice
spectrography for identification purposes. Because different disciplines do not share a
common view of a particular scientific method, the burden of establishing general
acceptance is undoubtedly onerous. Consequently, the broader the construction of the
relevant scientific field, the less likely the party will be able to utilize the novel scientific

evidence”!®,

On a similar vein, Moenssens noted that “some courts have determined the proper field

without difficulty, but other courts have had difficulty with this step of the analysis.

82 James E. Starrs, “A Still-Life Watercolor: Frye v. United States”, Journal of Forensic Sciences, Vol. 27,
No. 3, 686 (July 1982).

'S Cornet v. State, 450 N.E. 2d 498 (Ind. 1983)

* Thaddeus Murphy, “The Admissibility of Scientific Evidence in Illinois”, 21 Loy. U. Chi. L. J. 935, 943
(Spring 1990).
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Occasionally, new techniques compound the problem by combining elements of several
disciplines, with no discipline claiming the novel process as its own. An imaginative
expert who develops a new technique may be considered radical by his conservative
peers, who may reject the technique regardless of its validity. Alternatively, a discipline
may accept a new technique simply because the technique promotes the overall
objectives of the discipline. The discipline might accept the new technique, therefore,
without requiring objective scientific validation of the underlying postulates.”'®
Moenssens gave the example of sound spectrographic voice identification technique
where there were arguments as to which field the technique should be generally accepted.

[s it the field of radio communications, speech and audiology, fingerprint identification,

or voice examination?'®

As we mentioned earlier, the Court of Appeals in Frye did not cite any authority or give
any explanations/justifications for formulating the general acceptance rule. Other courts
however, have defended the decision and offered some justifications. In fact, three major
court rulings have justified Frye and stated the advantages of the rule.

First, in United States v. Addison,®’

the Court stated that the Frye test ensures that there
exist a minimal reserve of experts who can examine the validity of any scientific

evidence. The case involved two defendants — Roland Addison and Henry Raymond, who

"% Andre A. Moenssens, “‘Admissibility of Scientific Evidence — An Alternative to the Frye Rule”, 25 Wm.
& Mary L. Rev. 545, 548 (Summer 1984).
%1, at 549,

" United States v. Addison, 498 F. 2d 741 (D.C. Cir. 1974).
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were both convicted by the United States District Court for the District of Columbia.
They were both convicted of assault with intent to kill while armed, and assault on a
member of the police force with a dangerous weapon. Henry Raymond was additionally

charged and convicted of carrying a dangerous weapon.

During the trial, the government counsel proffered evidence of voice print analysis
(spectrographic identification) that proved that the defendant, Raymond made the
telephone call to which a police officer, Sergeant Wilkins was responding when he was
shot. Lieutenant Ernest Nash, a voice technician at the Michigan State Police
Department, gave expert testimony that the voice print analysis showed that Raymond
made the call that led the police officer to the scene where he was shot. It should be noted
that Raymond raised an objection to the order requiring him to submit his voice sample
for analysis. He argued that the order violated his Fourth Amendment right to privacy. He
also contended that he was deprived of effective assistance of counsel because his
counsel was denied adequate time to consider the new scientific technique and the

associated novel issues.

In its ruling, the Court of Appeals held that the District Court erred in admitting the voice
print analysis evidence. The Court also ruled, however, that the jury’s judgment was not
substantially swayed by the error and therefore affirmed the conviction. The Court held
that “spectrographic identification of defendant as maker of telephone call to which
police officer was responding when shot was not sufficiently accepted by scientific

Community as a whole to form a basis for jury’s determination of guilt or innocence, and
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was inadmissible, but erroneous admission of testimony based on spectrogram did not

fatally infect jury’s verdict and did not require reversal, in light of overwhelming

evidence of guilt.”'®

Circuit Judge, McGowan, stated that the decision in Frye v. United States was ‘“‘the
standard by which questions of admissibility of expert testimony based on new methods
of scientific measurements are to be resolved.”'® The Court defended Frye and stated
that:

The requirement of general acceptance in the scientific
community assures that those most qualified to assess the
general validity of a scientific method will have the
determinative voice. Additionally, the Frye test protects
prosecution and defense alike by assuring that a minimal
reserve of experts exists who can critically examine the
validity of a scientific determination in a particular case.
Since scientific proof may in some instances assume a
posture of mystic infallibility in the eyes of a jury of
laymen, the ability to produce rebuttal experts, equally
conversant with the mechanics and methods of a
particular technique, may prove to be essential.'”

In People v. Kelly, 11 another case that involved voice print analysis, the Supreme Court
of California also justified the decision in Frye, stating that the Frye test ensures
uniformity of judicial decisions. The case involved Robert Emmett Kelly who was

convicted of extortion by the Superior Court, Orange County, California. The extortion

arose from several anonymous and threatening telephone calls that the defendant made to

188 Id
14, ar 743,
14, at 744,

9 People v. Kelly, 17 Cal. 3d 24, 549 P. 2d 1240 (1976).
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Terry Waskin. The police, with Waskin's consent, tape-recorded two of the telephone
calls. A police informant later identified the defendant as the person whose voice was on
the tapes. The defendant’s voice examplar and the two tape recorded calls were sent to
Licutenant Ernest Nash, the voice print analysis technician at Michigan State Police
Department for analysis. Lt. Nash concluded that the voices on the tapes were that of the
defendant, and he was allowed to testify. The trial court ruled that voice print analysis has
achieved sufficient scientific acceptance and therefore the expert’s testimony was

admissible. Kelly was convicted and he appealed.

The defendant argued that (1) Lieutenant Nash, the voice print expert, failed to
sufficiently establish that the technique has achieved general acceptance in the scientific
community; (2) that Lt. Nash was not qualified as an expert, and, (3) that the procedure
was not carried out in a fair and impartial manner. In its ruling, the Supreme Court of
California stated that voice print analysis had not achieved general scientific acceptance
as a reliable technique and that the trial court erred in admitting the testimony. The Court
therefore, reversed the judgment of conviction. The Court held that the “testimony by
police officer who was head of voice identification unit for a state police force and who
had extensive experience with voice print analysis was insufficient to establish that the
voice print was generally regarded as reliable in the scientific community; and that error

- . . 1
In admission of the testimony was not harmless.” 2

9214,
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The Supreme Court of California, in reversing the judgment also stated that, “we have
expressly adopted the foregoing Frye test and California courts, when faced with a novel
method of proof, have required a preliminary showing of general acceptance of the new
technique in the relevant scientific community. ... we are satisfied that there is ample
justification for the exercise of considerable judicial caution in the acceptance of

evidence developed by new scientific techniques.”'”?

The Court re-stated the United States Court of Appeals for the District of Columbia’s
decision in United States v. Addison’** and added that:

Moreover, a beneficial consequence of the Frye test is
that it may well promote a degree of uniformity of
decision. Individual judges whose particular
conclusions may differ regarding the reliability of a
particular  scientific  evidence, may discover
substantial agreement and consensus in the scientific
community.”195

Hence, “for all the foregoing reasons, we are persuaded by the wisdom of, and reaffirm
our allegiance to, the Frye decision and the “general acceptance” rule which that case

mandates.”'*°

The third major case where a court justified the decision in Frye was in Reed v. State, 197

where the Court of Appeals of Maryland stated that Frye ensures judicial economy, by

3 1d, at 1244,

% United States v. Addison, 498 F.2d 741 (D.C. Cir. 1974).
S People v. Kelly, 17 Cal. 3d 24, 549 P. 2d 1244, 1245 (1976).
14, at 1245.

197

Reed v. State, 283 Md. 374, 393 A. 2d 364 (1978).

110



avoiding the time-consuming examination and cross-examination of witnesses. In this
case, the defendant James Reed was convicted of rape, unnatural and perverted sex acts,
robbery, verbal threats, and unlawful use of telephone, by the Circuit Court, Montgomery
County in Maryland. The facts of the case are that in September 1974, a woman was
raped outside her home in Montgomery County, Maryland. She reported the rape to the
police. The following day, she received a telephone call from a man saying that he was
the person who raped her. She immediately called the police, and it was decided that her
telephone calls should be tape-recorded in case the assailant called again. As the police
predicted, the assailant called several times within three days. During one of the
telephone calls, the assailant told the woman that he would like to have sexual intercourse
with her again, but the woman said no, and offered to pay the assailant $1,000 dollars so
that he can leave her alone. The assailant called again to accept the offer and instructed
her to go and leave the money inside one of the lockers in the locker room of the
Greyhound Bus Station in the District of Columbia. By this time, the police put the locker
room under surveillance and when the assailant came to collect the money, he was

arrested.

During the trial, the defendant was ordered to submit a voice examplar, which was then
sent to the voice identification unit at Michigan State Police Department for analysis. The
defendant’s voice examplar was compared to those recorded on the tapes, but the results
were deemed inconclusive. The defendant was ordered to submit another voice examplar
and the second voice print analysis showed that there is a match. The voice print expert

Wwas allowed to testify in court identifying Reed as the person who made the calls. The
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jury could not reach a decision after two and half days of deliberation, and a mistrial was
declared. However, there was a retrial in March 1976 and Reed was convicted. The
defendant appealed, arguing that the voice print analysis should not have been admitted
because the technique is not generally accepted by the scientific community as being
sufficiently reliable; and also that the second request for his voice examplar is a violation

of the Best Evidence Rule,

The Court of Appeals of Maryland reversed the judgment of conviction and remanded
with directions. It was held that “testimony based on “voiceprints” or spectrograph is
inadmissible in Maryland courts as evidence of voice identification because, at the
present time, such technique has not reached the required standard of acceptance in the
scientific community.”'*® The Court went on to justify the Frye test and stated that:

Without the Frye test or something similar, the reliability of
an experimental scientific technique is likely to become a
central issue in each trial in which it is introduced, as long
as there remains serious disagreement in the scientific
community over its reliability. Again and again, the
examination and cross-examination of expert witnesses will
be as protracted and time-consuming as it was at the trial in
the instant case, and proceedings may well degenerate into
trials of the technique itself. The Frye test is designed to
forestall this difficulty as well.'”

The Frye test standard has been adopted by many states. It should be noted however, that

Frye has faced a lot of criticisms. First, Frye has been criticized because it did not “cite

%14

199 1d
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any policy justification for the general acceptance standard: the court merely mandated

the standard as ipse dixit.”*"

“Another asserted weakness of the Frye approach concerns the difficulty of ascertaining
when a scientific proposition has been generally accepted. The test does not specify what
proportion of experts constitute general acceptance. Courts have never required
unanimity, and anything less than full consensus in science can quickly resemble
substantial disagreement. In fact, the most rigorous fields with the healthiest scientific
discourse might fail the Frye test with the greatest frequency. In light of the skeptical

perspective of good scientific investigation, judges should be cautious when they

approach a field in which there is too much agreement.”zm

Moreover, the Frye test requires general acceptance in the
particular field. But there are no standards defining which
field to consult. Courts have had considerable difficulty
assessing scientific information under this standard because
it often extends into more than one academic or
professional discipline. Furthermore, each field may
contain subspecialities. This difficulty leads to paradoxical
results. General acceptance, often criticized for being the
most conservative test of admissibility, in practice can
produce the most liberal standards of admission. The more
narrowly a court defines the pertinent field, the more
agreement it is likely to find. The general acceptance test
thus degenerates into a process of deciding whose noses to
count. The definition of the pertinent field can be over-
inclusive or under-inclusive. Because the pertinent field can

20 Edward J. Imwinkelried, “The Importance of Daubert in Frye Jurisdictions”, 42 Crim. Law Bulletin 5
(March — April 2006).

200 @ .
! Faigman, Kaye., Saks. and Sanders, supra note 171, at 8.
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be so readily manipulated, the test by itself provides courts

with little protection against shoddy science.*”?
Faigman et al further argued that “under the Frye variant, because the courts have to rely
on the standards set within each field, they find themselves accepting more readily the
offerings of less rigorous fields and less readily the offerings of more rigorous fields.
Fields that set higher thresholds will place a smaller proportion of their knowledge over

the threshold.”*®

Frye has also been criticized as being conservative. Frye appeared to exclude relevant
and reliable expert evidence until it has been generally accepted by the relevant scientific
community. Maletskos and Spielman argued that “a literal reading of Frye v. United
States would require that the courts always await the passing of a ‘cultural lag’ during
which period the new method will have had sufficient time to diffuse through scientific

discipline and create a requisite body of scientific opinion needed for acceptability.”2**

Faigman et al also argued that Frye “imposes a protracted waiting period that valid
scientific evidence and techniques must endure before gaining legal acceptance.”** They
argued that “this criticism highlights the fact that all significant scientific findings gestate

before they are accepted by the general scientific community: During this time period

14 at9.

14, at 10.

204 Constantine J. Maletskos., and Stephen J. Spielman, Introduction of New Scientific Methods in Court,
Law Enforcement Science and Technology, 957, 958 (S.A. Yefsky. Ed. 1967).

2 ,
®F aigman, Kaye, Saks and Sanders, supra note 171, at 8.
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courts and the parties before them are deprived of this work. Moreover, many critics also
note the “nature” of the scientific enterprise which sometimes responds negatively to
revolutionary findings, because they might threaten entrenched “paradigms” and thus
entrenched scientists. Proponents of this view observe that the opinions of a scientist
heralded today as brilliant, but dismissed in his day as misguided or worse, would be
excluded under a general acceptance test. Galileo, for example, or Einstein early in his

career, would not have been allowed to testify because of the radical nature of his

views.”?%

In a similar vein, Giannelli maintained that:

Frye envisions an evolutionary process leading to the
admissibility of scientific evidence. A novel
technique must pass through an “experimental” stage
in which it is scrutinized by the scientific community.
Only after the technique has been tested successfully
in this stage and has passed into the “demonstrable”
stage will it receive judicial recognition. What is
unique about the Frye opinion is the standard it
establishes  for  distinguishing between the
experimental and demonstrable stages. In contrast to
the relevancy approach, it is not enough that a
qualified expert, or even several experts, believes that
a particular technique has entered the demonstrable
stage; Frye imposes a special burden — the technique
must be generally accepted by the relevant scientific
c:ommunity.2

206 1d

207 Paul C. Giannelli, “The Admissibility of Novel Scientific Evidence: Frye v. United States, a Half-

Century Later”, 80 Colum. L. Rev.1197, 1205 (1980).
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A case in point is Coppolino v. State,”” where the Court of Appeals of Florida rejected
the Frye test and was critical of the general acceptance rule. The defendant, Dr Carl
Coppolino, an anesthesiologist, was charged with the murder of his wife Carmela
Coppolino by poisoning. From the beginning, there was evidence showing that
Coppolino had bought some quantity of a substance called succinylcholine chloride,
about three months before the murder of his wife. During the trial, both the defense and
prosecution offered medical and scientific witnesses regarding the cause of death. The
expert witnesses for the State included Dr. Helpermn (a pathologist), Dr. Umberger (a
toxicologist), Dr. La Du, and Dr. Cleveland. In his testimony, Dr. Helpern said that his
autopsy on the victim showed that she was in good health at the time of death. He also
said that even though the autopsy was inconclusive as to the cause of death, that he found

a needle injection tract in the left buttock of the deceased. He therefore, called Dr.

Umberger to perform chemical analysis and tests on the body tissues.

At the time of the trial, there were no known medical or scientific methods for detecting
the substance (succinic acid) in body tissues, but Dr. Umberger used various procedures
and was able for the first time in medical history to detect succinic acid in the body
tissue.

Dr. Umberger testified that he first performed a “general
unknown” test which was designed to disclose the
presence of certain drugs and poisons in the body tissue.
The results of this “general unknown” test were negative.
Dr Umberger then attempted to establish a method
whereby he could determine if unusual amounts of the
component parts of succinylcholine chloride were present
in the body issue. Dr. Umberger testified that some of his
tests and procedures were standard ones and that some

2 Coppolino v. State, 223 So.2d 68 (Fla. App. 1968).
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were new. As a result of his tests Dr. Umberger reached

the .conclusio.n, SO testiﬁeq, that 'Carmela. ng)gpolino

received a toxic dose of succinylcholine chloride.
It should be noted that when Dr. Helpern was recalled, he testified that based on the
autopsy and on Dr. Umberger’s findings that he concluded that the victim died from an
overdose of succinylcholine chloride. Dr. La Du also testified that he found a minute
quantity of succinylcholine chloride at the needle injection tract on the victim’s left
buttocks, and therefore, was of the opinion that the victim died as a result of the
succinylcholine chloride. Dr. Cleveland also testified that based on the negative findings

in Dr. Helpern’s autopsy report and the positive findings of Dr. Umberger, he was of the

opinion that the victim died as a result of an overdose of succinylcholine chloride.

It should also be noted that the State called Marjorie Farber to testify. She was Dr. Carl
Coppolino’s lover between 1962 and 1964 during which time the defendant was married
to the victim. She testified that the defendant made certain incriminating statements

regarding the death of his wife during the time they had an affair. The defense raised an

objection but it was denied, and the testimony was admitted. The defendant called several
expert witnesses who testified that it was “impossible by medical scientists to
demonstrate the presence of succinylcholine chloride or its component parts in the body”.
The defendant was however, convicted and he appealed. The defendant argued among
other things that:

(1) The scientific tests performed by Dr. Umberger were unreliable and scientifically

unacceptable, that their admission into evidence was error.

14, at 69,
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(2) The trial court committed reversible error by instructing the jury on second and
third degree murder and manslaughter.
(3) The trial judge erred by admitting into evidence the testimony given by Marjorie

Farber.

In its ruling, the Court of Appeals of Florida, Second District, affirmed the trial court’s
judgment and held that the defendant had failed to show that the trial judge abused his
discretion. It was also held that the trial court’s instruction of the jury on the second and
third degree murder and manslaughter was not an error because under the authority of
Fla. Stat. Ch. 919.14, the jury was permitted to find defendant guilty of the degree
charged or lesser degree. The Court however, held that the trial court erred by admitting
the testimony given by Marjorie Farber. The Court stated that “we believe that the
testimony in question was irrelevant to the proper issues of the case, that its sole effect
was to attack the character of the accused and that the trial court erred by admitting it into
evidence. However, the fact that an error was committed in admitting testimony does not
automatically result in reversal, there must be a showing that such error was harmfully

prejudiced.”?!?

The Court of Appeal further stated that:

The tests by which the medical examiner sought to
determine  whether death was caused by
succinylcholine chloride were novel and devised
specifically for this case. This does not render the

1014, at 72.
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evidence inadmissible. Society need not tolerate

homicide until there develops a body of medical

literature about some particular lethal agent. The

expert witnesses were examined and cross-examined

at great length and the jury could either believe or

doubt the prosecution’s testimony as it chose.?!!
The Frye test has also been criticized for leading to inconsistencies. Moenssens argued
that “the Frye rule has different meanings for forensic scientists, prosecutors, defense
attorneys, and judges. To forensic scientists and prosecutors, the Frye rule is an obstacle
that often excludes evidence based on novel scientific techniques. Although the Frye rule
also prevents the defendants’ novel scientific evidence from reaching the jury, defense
attorneys and the few forensic scientists who work with the defense bar see the rule as an
ineffective barrier to unreliable prosecution evidence. The meaning of the Frye rule to

judges is less clear. Many judges do not perceive the rule as a significant issue.”?!?

Another criticism leveled against the Frye test is its inflexibility, confusion of issues, and
superfluity.*"> McCormick argued that “procedures that operate within the framework of
general relevancy and expert testimony rules offer a more meaningful and effective
alternative. The values sought to be protected by Frye can be preserved without the cost
of its disadvantages. Factors that directly address the merit of new scientific
developments can be identified and delineated. They incorporate concepts that judges

understand and routinely use. At the same time, the rules allow necessary flexibility by

#'1d, at 7.
212
Moenssens, supra note 185, at 545.

2
" Mark McCormick, “Scientific Evidence: Defining a New Approach to Admissibility”, 67 lowa L. Rev.
879,915 (1981-1982).
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turning the decision on the characteristics of the evidence as well as the characteristics of

the particular case. The relevant factors sharpen and define precise issues that should

affect the admissibility decision.”*"*

It has also been argued that by focusing particularly on general acceptance, Frye obscures
other critical problems in the use of a particular technique.”’® Giannelli gave the
admissibility of neutron activation analysis (NAA) as an example, arguing that “under the
Frye courts have concentrated primarily on the general acceptance of NAA” and that

“this approach tends to conceal the most critical aspects of NAA - whether, as

interpreted, the results of the test are relevant to the issues in dispute.”*'¢

Following the criticisms of the Frye test, some scholars have suggested alternative rules
for admitting scientific evidence. Professor McCormick for instance, argued that the
“relevancy test” is an appropriate standard. He maintained that:

General scientific acceptance is a proper condition upon
the court’s taking judicial notice of scientific facts, but
not a criterion for the admissibility of scientific evidence.
Any relevant conclusions which are supported by a
qualified expert witness should be received unless there
are other reasons for exclusion, Particularly, its probative
value may be overborne by the familiar dangers of
prejudicing or misleading the jury, unfair surprise and
undue consumption of time. On this footing the novelty
and want of acceptance at that time of the lie-detector
lessened the probative value of the test and probably
heightened the danger of misleading the jury. If the courts
had used this approach, instead of repeating a supposed

214, at 916.

** Giannelli, supra note 207, at 1226.

216 Id.
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requirement of ‘‘general acceptance” not elsewhere
imposed, they might have arrived at some practical way
of utilizing a technique of investigation which has proved
so fertile as a means of ascertaining truth.?'’

Fundamentally, McCormick argued that any scientific evidence should be admitted if it is
relevant to the facts of the case and if an expert testifies to its validity. Many scholars and

courts were very critical of this suggestion. In fact, the Court of Appeals of Maryland in

218

Reed v. State”’” addressed this suggestion from Professor McCormick. The Court stated

that judges and jurors are not equipped to assess the reliability of scientific techniques
when scientists disagree on the issue. The Court stated that:

This view seems to us unacceptable. It fails to recognize
that laymen should not on a case by case basis resolve a
dispute in the scientific community concerning the validity
of a new scientific technique. When the positions of the
contending factions are fixed in the scientific community, it
is evident that controversies will be resolved only by
further scientific analysis, studies and experiments. Juries
and judges, however, cannot experiment. If a judge or
jurors have no foundation, either in their experience or in
the accepted principles of scientists, on which they might
base an informed judgment, they will be left to follow their
fancy. Thus, courts should be properly reluctant to resolve
the disputes of science. “It is not for the law to experiment
but for science to do so,” State v. Cary, supra, 99 N. J.
Super. at 332, 239 A. 2d at 684.2"°

Professor Richardson also called for the substitution of ‘“general acceptance” by

“substantial acceptance.” “Is the basis of admissibility to be universal acceptance by

7 Charles T. McCormick, Handbook of the Law of Evidence, 363 (1954).

8 Reed v. State, 283 Md. 371. A.2d 364 (1978).
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scientific thought? Is it to be general acceptance by science? Or is it to be substantial
acceptance which gives a reliable degree of credibility?”*?° Many scholars are not in
support of substituting “general acceptance with “substantial acceptance’. Murphy argued
that substantial acceptance is not any less amorphous or difficult to define as general

221
acceptance.

The establishment of a “Science Court” has also been suggested by Dr. Arthur
Kantrowitz, an American Scientist. He called for the establishment of a “Science Court”
to screen any new scientific technique before it is introduced into the courtroom.”** The

reasons for creating a science court are the “need for accurate information to serve as a

99223

basis for deciding basic policy questions”**” and the need for an institution that will “limit

to the power exercised by scientists.”?** The science court will also “eliminate the

opportunity for policymakers to hide policy decisions behind scientific conclusions,”**

as well as helping to ensure that “discredited claims should be identified, especially when

they arise in the course of public debate.”?*

0 James R. Richardson, Modern Scientific Evidence: Civil and Criminal, 2" ed, 24 (1974).

2 Murphy, supra note 184, at 967,

2 Arthur Kantrowitz, “Controlling Technology Democratically”, 63 AM. SCI. 505 (1975).

23 James A. Martin, “The Proposed “Science Court”, 75 Mich. L. Rev. 1058, 1059 (1977).

224 Id.

2514, at 1060.
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Professor Giannelli maintained that the advantages of such a panel of experts and
tribunals are that the screening will be done by a group of scientists, that their evaluations
would be carried out by a group of scientists who have no financial or professional

interests in the technique, thereby solving the problem of partiality.”’

However, the creation of a science court has been described as time consuming and
inconclusive.?*® Justice Bazelon supports the goals of a science court but finds some of
the court’s features worrying. He maintained that a science court will be time consuming,
arguing that “a lengthy adversary proceeding, limited solely to factual issues, might well
exaggerate the importance of those issues, and might tend to diminish the importance of
the underlying value choices. A factual decision by a Science Court, surrounded by all
the mystique of both science and the law, might well have enormous, and unwarranted,

229 “Moreover, it is not entirely clear to me that all disputes among

political impact.
either could or should be “resolved.” Experts usually disagree not so much about the

objectively verifiable facts, but about the inferences that can be drawn from those facts.

And they disagree precisely because it is impossible to say with certainty which of those

inferences are “correct.”*>°

2 Giannelli, supra note 207, at 1232,

¥ Justice David L. Bazelon, “Coping with Technology Through the Legal Process”, 62 Cornell Law
Review, 817, 827 (June 1977).
24
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In the final analysis, it should be noted that none of these suggested alternatives to Frye
was adopted. It seems that the Frye test has come to stay. In fact, Frye remained the main
rule governing the admissibility of scientific evidence even after the enactment of the
Federal Rules of Evidence in 1975. As at today Frye is still the main admissibility rule in
many states. It is also noteworthy to point out that Frye has been adopted by arguably all

the highly litigious states like California, New York and Florida.**!

The Federal Rules of Evidence

The Federal Rules of Evidence goes as far back as 1961 when Chief Justice Earl Warren
appointed a Special Committee on Evidence, charged with the responsibility of finding
out how feasible and desirable a uniform code of evidence will be for federal courts. In
1962, the Special Committee recommended the adoption of federal rules of evidence.
Chief Justice Earl Warren therefore, appointed an Advisory Committee in 1965 to draft
the rules of evidence. In 1969, the first draft was published. A revised draft was also
published in 1971. In 1972, the United States Supreme Court promulgated the Federal
Rules of Evidence. It should be noted that:

Unlike prior procedural Rules, however, when the Supreme

Court promulgated the Federal Rules of Evidence on

November 20, 1972, questions were raised concerning the

Court’s authority to prescribe certain Rules. The Rules
were promulgated pursuant to congressional enabling

! For full details of all the states and the rules they have adopted, please see; David E. Berstein., and

Jeffrey D. Jackson, “The Daubert Trilogy in the States”, 44 Jurimetrics 351 (2004). 351 — 366., Joseph R.
Meaney, “From Frye to Daubert: Is a Pattern Unfolding?”, 35 Jurimetrics J. 191 (1995) 191 — 199, Heather
G. Hamilton, “The Movement from Frye to Daubert: Where do the States Stand?”, 38 Jurimetrics 201
(1998) 201 - 213.
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authority granting the Supreme Court the power to
prescribe rules governing the practice and procedure of
federal courts, provided that such Rules did not “abridge,
enlarge, or modify any substantive right”. Critics closely
scrutinized several of the Rules promulgated by the
Supreme Court in an effort to determine whether the Court
had exceeded its authority under the Enabling Act by
prescribing rules that were outside the scope of “practice
and procedure”. The debate over whether the Supreme
Court had exceeded its power became moot, however,
when Congress intervened in the process with legislation
stipulating that the Federal Rules of Evidence would not
take effect until they were expressly approved by Congress.
While Congress thereafter revised the Supreme Court’s
version of the Rules in specific, isolated provisions, it did
not reconstruct the design of the Rules. Its modifications
were limited to the revision of the specific text of discreet
provisions of the Federal Rules of Evidence, and the vast
majority of the Supreme Court’s version of the Federal
Rules of Evidence, as well as the integrity of the structure
of the Rules, were left intact by Congress when the rules
became effective on January 1975.2%

Congressional hearings took place between 1973 and 1974. The House of

Representatives completed their hearings in February 1974 and the Senate in November

1974. 1t was then sent to President Gerald Ford who signed the Rules into law on January

2,1975. The Federal Rules of Evidence took effect on July 1, 1975.

Rule 702 of the Federal Rules of Evidence governs the admissibility of expert testimony.
Rule 702 states that:-
If scientific, technical, or other specialized knowledge will

assist the trier of fact to understand the evidence or to
determine a fact in issue, a witness qualified as an expert

®2 Glen Weissenberger, “The Supreme Court and the Interpretation of the Federal Rules of Evidence”, 