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Preparing Your Client For Trial ...
.. . Another Point Of View

Editor's Note: In 1ast month's Advocate, an
articie was presented by James J. Brosnahan
on preparing your ctient for trial. The follow-
ing feature takes a diflerent stand on the
Issue,

The recent article by able San Franclsco
lawyer James Brosnahan contalned one sec-
tion that left me very troubled. My concern
was sufficlent to cause me to set down In
writing "Another Polnt of View" on at least
one part of that article.

Jim Brosnahan has chosen to discuss a
topic entitled “Problem” ciients and has of-
fered the advice (apparentiy with approval) of
a psychologist by the neme of Dr. Mulhare. |
do not believe that the views expressed by Dr.
Muthare on the whoie represent the best
thinking today on the subject of lawyer-client
relatlons. In fact, what worrles me most of all
is the feeiing that foiiowing some of her
aovice Is en absolute recipe for disaster as far
8s bullding good lawyer-ciient reiations.

Don't try to change yourself
to appease a client

A case In polnt Is the advice given for
dealing withsomething called “the obsesslve,
compulsive cilent.” Assuming that we lawyers
are entitled to make such a dlagnosis In our
roles as amateur psychologlsts, let alone
know what an obsessive, compulsive per-
sonality Is, | am most troubled by the advice
glven In this regard:

*...according to Dr.Mulhare, you must
be on your toes and demonstrating that
you are neither siob, procrastinetor,
nor dreamer — his analysls of the rest
of the world. Your concern with detall,
prompt replles, and conclse, well-
organized meetings and reports will
make him trust you."

Nonsense, nonsense, nonsense, it is not
good advice to teii a lawyer to conform his or
her personailty to the special demands of
every cllent. Assuming that you have a true
obsessive, compuisive client, all the evallable
information teiis us that no one is aver going
to be able to satisty such a person.

But, more Important, It is dangerous non-
sense to teli lawyers that the way to relate to
such a person is to become someone else
themselves. First and loremost It is unlikely
that any one of us can make such radical
changes at will, or on the demand of a
particular cilent. Perhaps more Important is
my view that | don't believe It Is desirable to
even attempt to do thls,

A cardinai principle In most successful
relatlonshlips Is that the persons invoived try
to accept each other. Any one of us who Is
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builled, pushed or Intimidated into trylng to
act In a manner inconsistent with our normai
personaiitles or usuaistyie wlii respond rather
predictably: We become resentful, resistant
and frustrated. We seidom become reformed
because ol such outside demands.

Relating to a "demanding" cilent

Tothe extent that the lawyer Identlfles early
on the obsesslve, compulsive nature of his
cilent, It Is essentiai thet the lawyer have a
frank discusslon withthat client asto how the
lawyer functlons. | amtalking about a meeting
which Is not Intended to lose the cllent.
Rather, | em talking about a meeting which
makes expliclt a number of things:first, | think
a lawyer should meke c'ear thet he or she
feels competent to handle the client's matter,
and Is thoroughly Interested in representing
the client. Second, the lawyer ought to lden-
tity speclficinstances ol client behavior which
ied the lawyer (privately) to the conclusion
that he was deailng with an obsassive, com-
pulslve personailty. Inother words, the lawyer
ought to describe a couple of instances in
which It appeared that the cllent was dis-
satlstied because the lawyer did not live up to
the cllent's expectations. Third, the lawyer
ought to acknowledgethe client'sright to feel
as he/she does. | don't mean to suggest thet
the tawyar agrees with the client's point of
view — rather, that the iawyer recognizes tha
client’'s strongly held feelings. Finally, the
lawyer ought to state ciearly the way that he
or she prelers to work, and ask the client to
recognize that there are many ways for a
lawyer to do a good Job for the client.

The eflect of such an approach Is simply to
clear the alr. The iawyer lets the cllent know
that he or she doesn't feel comfortable work-
ing along the lines that an obsessive, compul-
slve person might prefer. But, the lawyer
reinforces both his or her sense of compe-
tence and interest In the matter and simply
asks the client to resognize that the lawyer is
still working In the client's Interest albelt ina
different manner.

I do notthink suchanapproacheveriosesa
client. The client who wants to go to a dif-
ferent lawyer doesn't need a frank discussion
to provide the Impetus to do that,

Be candld aboul the cooperation
you expect from the cllent

1 want to take issue with the advice glven in
dealing with something referred to as the
“passive, dependent, Indeclslve personalil-
ties.” Ageln, please note my dublousness as
to the ablilty of most of us to make such
dlagnoses. The Brosnahan/Muihare advice is
as follows:

“{Such cllents) ere often hostlle and
wlilreslst doingthings ontime or keep-
Ing eppointments. To the lewyer, she
recommends making teiephone calls,
Issulng constant reminders, and set-
ting clear-cut schedules.”

This advice sounds iike It was taken from a
manuel ol operations of a llle Insurance com-
pany that was setting out procedures to get
annual renewals In, It doesn't sound llke the
type of approach that most lawyers are com-
fortable with, This kind of chasing after the
cllent Istime consuming, expensive and very
unrewarding work. It also requlres a little bit
of an obsessive compulsive personailty onthe
part of the lawyer.

Assume for the moment that you are ser-
lously Irritated by such cllent behavior (who
are lawyers to taik about not doing things on
time?) A better approach wouid be to ven-
tllate the issue with the client. Again, such a
discussion should begin with an indication
that the lawyer feels both capabie and Is
Interestad in the client's case. Then the spe-
clfic Incidents which are bothersome to the
lawyer should be outilned.

It Is predictabie that the client will have a
number of excusas for his/her conduct, This
Is to be expected end the lawyer must glve a
patient hearing to those excuses. They ought
not to ba the subject of a debete, however,
between the attorney and cllent. The lawyer
should ecknowiedge that there are reasons
(without putting anegative value judgment on
It, such as “you aiways have excuses for not
doing the things I've rsked you to do"). The
lawyer should then describe his or her feel-
ings about the sltuetlon {"When you faii to
keep your appointments, for whatever rea-
son, | feel as If | don't have my own client's
support in this matter, It makes me angry to
think that | am putting a lot of effort into this
case end yet don't have your cooperation.”)

Finelly, the lawyer has to take a position as
to what he or sha expects In the future, and
the options are rather limited: The lawyer can
state that he or she will withdraw trom the
case lfthere are any other further breaches of
cooperation; or, the client will be bllled for
late or missed appointments or other wasted
etfort (sorry, you contingency practitioners),
or the lewyer can ask for commitment from
the cilent to honor obligations more scrupu-
lousiy In the future.

Unhelpful advice

| am totally mystifled by some of the othr
observations such as:
*The conforming personality wants to
piease you and depends on your ap-
proval. He willl go to great lengths to
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foilow your Instructions — anything to

earn your pralse.”

So? What exactly are the Implications of
this observation? What exactiy are we sup-
posed o do to reform this type of cllent? (or
parhaps, where do we find more ilke this
type?). | suppose the real impilcation here Is
thatthere Is a danger thatsuch a cllent will say
things (change testimony or deposition state-
ments) to piease the lawyer. A more usefui
plece of advice In regard to this client and
nearly every other one would be to suggest
that lawyers remember the following: The
best principies for preparing a cllent for trial
largaly resemble the principles that gulde the
whole process of good client-attorney rela-
tlonship bullding. These principles are iearn-
able and applicable by any iawyer, regardiess
of his/her personal style or emotional
make-up.

Suggestions for buliding
better cllent refation

Give th client a chance to say what Is on
his/her mind at every meeting. Any meeting
that lasts fliteen minutes or ionger must
provide several minutes for open-minded
client monologue.

itis very heiptul to brlefiy state at the outset
of ameeting whatitls thatthe lawyer wants to
review. However, the lawyer ought to ask if
the client has anything that he/she wants to
share with thelawyer, Mastoften. the matters
on the client's mind can ba stated In a few
minutes — particularly if the lawyer wili shut
up and listen, rather than comment on every-
thing the client Is saying.

When the client has had his or herchanceto
speak, the lawyer ought to indicata wnether
the present meeting will cover those Issues, or
indicate when these matters will be dealt with
inthe future.

There are, of course, those clients who,
when given an open-minded opportunity to
speak can flll up all of the avallable time with
less than relevant commentary. This does not
change the basic principle of the need for the
client to get matters off of his/her mind. There
are several techniques to help with this
situatlon:

Afterthecilent hasrambied onfor a bit,
the lawyer ought to Interrupt, apolo-
glze forthe Interruption, and then point
out to the cllent something aiong the
foliowing lines: “There are quite-a few
Important matters that | also have to
discuss with you today. Is there any-
thing on your mind that Is Imperative |
hear about before we get on ta the rest
of our agenda? If the cilent says “yes,”
thenlisteni But, itis quite likelythatthe
client wlll accept the lawyer's sugges-
tlon of moving along with the agenda.
There are cllents who frequently have end-
less questions they want to ask the lawyer.
It s often difficuit to provide time for all
those questions and stll get the pressing
legal Issues dealt with. Try the foliowing
approach:
Ask the client to prepare a written list of
all the questlons that occur to him/her
between now and the next meeting.
(Giving the cllent several sheets of
iegal paper, with a heading written on it
"Matters to be discussed at next meet-
Ing with my lawyer"” is very reassuring
to the client.) At the subsequent meet-
ing tne lawyer should ask to see that
ilst. You wlll be amazed at how expedi-
tlously you can go through a fairly
large number of questlons this way.
The greatest vaiue of the procedure,
howaever, is the client's knowledge tnat
his/her lawyer took the time to con-
slder the matters on the cllent's per-
sonal aganda.

Let the client know how much time there Is
available for a given meeting in advance of
that meeting. This should be done at the time
the meeting is set. if you have ta shorten the
available meeting time call tha client and
advise him/her. if there is resistance to the
abbreviated meeting you will hear about It
quickly. 1t makes more sense to reschadule
the meeting than to try and compress a one
hour meeting Into 30 minutes. The cllent
perfectly weil knows when the lawyer Is giving
himsher the rush-rush treatment. What the
cllent feels is that the lawyer doesn't care
enough about the cilent's matter; otherwise
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the lawyer wouidn't be pushing the mesting
so rapidly.

Finally, try and end every cilent meeting
with a clear-cut statement of what is going to
happen next. Theworstthing alawyer cando
Is to say, “I'll look into It.” The lawyer has no
Idea of what expectations ha/she has ralsed In
the mind of the cllent. The expectations may
be unreasonable, butthe iawyer is going to be
faulted by the cllent for not living up to them.
Here are examples of spacifics with which a
good meeting shouid end:

“I'll look Into it, and will call you within
days.” or "I will write them a
letter onyour behalf, and I'lisendyou a
carbon copy. When | racalve a repiy |
wili call you and dlscuss our next step.

If 1 don't contact you within two weeks
please call me and we'll set up another
meeting.”

Some final observations

The greatest complaint that cilents exoress
about lawyers is not dissatlsfaction with the
legai results gotten by thelr tawyers. Rather,
the nearly universai cry Is that cllents don't
think that their lawyers cared very much
aboutthecllents’ probiems. Totne extentthat
most lawyers are truly concerned about the
probiems of their cilents, it Is apparant that
the concern dces not come across to the
cllents. The answer to the dilemma Is not
found In the Brosnahan/Mulhare advice of
categorizing and iabelling cllents. Rather, the
answaers are found in belng a lot more candid
with the client about the things you are or are
not willing to do/put up with; belng honest
about your own personal work style; and
remembering to give the client an uninter-
rupted chance to get some things off hisrher
mind.

Aeprint permission granted lrom the May,
1982 issue of The San Francisco Attorney,
and the author, Professor Bernard Segal,
Golden Gate Unlversity, School of Law, San
Francisco.
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