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Roper et al.: Criminal Law

CRIMINAL LAW AND PROCEDURE

I. NEW EFFECTIVE ASSISTANCE OF COUNSEL
STANDARD—PREJUDICE REQUIRED

A. INTRODUCTION

The Ninth Circuit Court of Appeals in Cooper v. Fitzharris,'
expressly adopted the standard of ‘“‘reasonably competent and ef-
fective representation” of counsel, thus joining the majority of
other circuits in abandoning the “farce and mockery of justice”
standard.? The standard is derived from modern notions of the
sixth amendment right to effective assistance of counsel. The
court further held that once defendant has shown that counsel
was ineffective, relief will be granted only when defendant was
prejudiced by counsel’s conduct.®? By requiring prejudice, the
court places a heavy burden on a defendant who first must prove
ineffective counsel, and then must prove prejudice.

Troy Cooper, a state prisoner convicted of burglary, as-
sault, robbery and rape, filed a habeas corpus petition. He al-
leged that he had not been afforded effective assistance of coun-
sel at trial. Cooper cited counsel’s failure to object to admission
of certain evidence that was gathered as a result of an allegedly
unlawful search of his home and person, failure to move to
supress his statements to the police, failure to object to testi-
mony regarding his identification at the pre-indictment lineup,
and failure to inform him of his right to appeal.* Cooper also
criticized his attorney’s failure to stipulate to his prior burglary
conviction.®

The district court dismissed the petition on the grounds that
the challenged acts and omissions of counsel were neither preju-
dicial nor did they reduce Cooper’s trial to a “farce and mock-
ery” of justice. The court of appeals reversed and remanded to
the district court for a factual determination as to whether

1. 586 F.2d 1325 (9th Cir., Dec. 1978) (per Browning, J.) (en banc), cert. denied, 440
U.S. 974 (1979).

2. See cases cited at note 29 infra.

3. 586 F.2d at 1328.

4. Id.

5. Id,

75
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Cooper was deprived of his sixth amendment right to reasonably
effective assistance of counsel during his state trial.®

On rehearing en banc, the Ninth Circuit traced the devel-
opment of the doctrine of effective assistance of counsel and held:
(1) the sixth amendment requires that persons accused of crimes
be afforded ‘‘reasonably competent and effective representa-
tion’’; and (2) the accused must establish that counsel’s errors
prejudiced the defense.’

B. DEVELOPMENT OF THE DOCTRINE OF EFFECTIVE ASSISTANCE OF
COUNSEL

In 1932, the Supreme Court in Powell v. Alabama,® first rec-
ognized the right to effective assistance of counsel. Without di-
rectly addressing the question of what constitutes ineffective rep-
resentation, Powell nonetheless became the foundation for
defendants to challenge their convictions on the grounds of de-
fense counsel’s incompetence.’ In Powell, the Court recognized
that the duty to provide counsel “is not discharged by an as-
signment at such time or under such circumstances as to pre-
clude the giving of effective aid in the preparation and trial of
the case.”?® The Court indicated the right to counsel was a fun-
damental right, protected also in state courts by virtue of the
fourteenth amendment due process clause."

Thirty years after the Powell decision, the Supreme Court
articulated the right to effective counsel in Gideon v. Wain-
wright."* Gideon represents the first step by the Supreme Court

6. 551 F.2d 1162 (9th Cir. 1977).

7. 586 F.2d at 1327.

8. 287 U.S, 45 (1932).

9. See generally Bazelon, The Defective Assistance of Counsel, 42 U. Cin. L. Rev. 1
(1973); Simpson, Standards of Attorney Competency in the Fifth Circuit, 54 Tex. L. Rev.
1801 (1976); Comment, Ineffective Representation as a Basis for Relief from Conviction:
Principles for Appeliate Review, 13 CoLuM. J. L. Soc. ProB. 1 (1977) [hereinafter
cited as Ineffective Representation]; Comment, The Right to Competent Defense Coun-
sel: Emergence of a Sixth Amendment Standard of Review on Appeal and the Persistence
of the "Sham and Farce” Rule in California, 15 SanTA CLARA L. REv. 355 (1975); Com-
ment, Defects in Ineffective Assistance Standards Used by State Courts, 50 U. or Covo.
L. Rev. 389 (1979) [hereinafter cited as Defects]; Comment, Criminal Law: Effective
Assistance of Kansas Counsel, 18 WasHBURN L.J. 635 (1979) [hereinafter cited as Criminal
Law].

10. 287 U.S. at 71 (emphasis added).

11. Id. See also Note, Effective Assistance of Counsel: A Constitutional Right in
Transition, 10 VL. U. L. Rev. 509 (1976) [hereinafter cited as Effective Assistance].

12. 372 U.S. 335 (1963).
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toward a stricter demand that appointed counsel render effective
representation.’® The Court stated that the source of the right to
assistance of counsel was the sixth amendment, which is made
obligatory on the states by the due process clause of the four-
teenth amendment." In Gideon, the Court recognized the impor-
tance of the right to counsel and held that assistance of counsel
in criminal cases is a necessity rather than a luxury.'® When
Gideon made the sixth amendment directly applicable to the
states, the circuit courts were forced to re-evaluate their due
process standards for ineffective counsel claims in light of the
stricter sixth amendment requirements.!* Gideon clarified the
Powell principles; the sixth amendment right to counsel was
deemed a fundamental right and not just a necessary aspect of
due process."

A problem that resulted from Gideon was that, although
Gideon emphasized the importance of the right to counsel as a
sixth amendment right, it did not have immediate impact on
cases alleging ineffective assistance of counsel."® Courts contin-
ued to apply general due process concepts either directly through
the fifth and fourteenth amendments or 1nd1rectly through the
sixth amendment.!

Powell and Gideon were instrumental in establishing the
right of a criminal defendant to effective assistance of counsel.
The decisions, however, offered little guidance on the quality of
the assistance that makes that right *meaningful.® Gideon was
also the precursor of the Supreme Court’s decision in McMann v.
Richardson.? McMann extended the sixth amendment guaran-
tees of effective assistance of counsel by specifically stating that
the right to counsel means “effective assistance of counsel.”’#
While the Court rejected defendant’s claim of ineffective assis-
tance of counsel,? the Court nevertheless recognized the inherent

13. See Effective Assistance, supra note 11, at 510.

14. 372 U.S. at 343.

15, Id. at 344-45.

16. See Effective Assistance, supra note 11, at 515.

17. Gideon v. Wainwright, 372 U.S. at 342,

18. See Effective Assistance, supra note 11, at 510-15.

19. Id.

20. See Ineffective Representation, supra note 9, at 6.

21. 397 U.S. 759 (1970). See generally Criminal Law, supra note 9, at 636,

22, 397 U.S. at 771. See also Reece v. Georgia, 350 U.S. 85, 90 (1955); Glasser v.
United States, 315 U.S. 60, 69-70 (1942); Avery v. Alabama, 308 U.8. 444, 446 (1940).

23. 397 U.S. at 773-74. In McMann, the prisoner alleged counsel’s ineffectiveness
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risk that the good faith evaluations of a reasonably competent
attorney will turn out to be mistaken either as to the facts or as
to what a court’s judgment might be on a given set of facts.?
The Court concluded that counsel’s advice should be within the
range of competence demanded by attorneys in criminal cases.?
Thus, the McMann Court alluded to minimum levels of
competency.

An issue unresolved by the McMann Court was an explana-
tion of the duties which defense counsel must perform in order to
be considered competent. No subsequent Supreme Court case
has resolved this issue, thereby leading to the inevitable result
that lower courts have developed their own standards for deter-
mining the minimum degree of competency necessary for effec-
tive assistance of counsel.

The “Farce and Mockery of Justice” Standard: The Due Process
Right to Counsel

Based on the Court’s ruling in Powell, a standard developed
based on the fourteenth amendment due process clause.® This
standard holds that representation is ineffective only where it
reduces the trial to a “farce and mockery of justice” such that it
shocks the conscience of the court.” The defendant bears the
burden of showing that defense counsel’s conduct reduced the
entire trial to a “‘farce and mockery of justice” so as to deprive
the defendant of his or her day in court.?

because counsel suggested that the prisoner enter a guilty plea based on the erroneous
belief that the prisoner’s confession was admissible.

24. Id. at 770-71.

25. Id. The “reasonably competent” attorney standards appear to have been derived
from McMann when it stated that counsel’s advice be “within the range of competence”
of other criminal attorneys. Id. The Court, however, left to the state and lower federal
courts the responsibility to establish specific standards.

26. See generally Effective Assistance, supra note 11, at 516. For a general discussion
tracing the development of the farce and mockery standard see Bines, Remedying Inef-
fective Representation in Criminal Cases: Departures from Habeas Corpus, 69 VaA. L.
Rev. 927 (1973); Finer, Ineffective Assistance of Counsel, 58 CornELL L. Rev. 1077 (1973);
Simpson, supra note 9; Strazzella, Ineffective Assistance of Counsel Claims: New Uses,
New Problems, 19 Amiz. L.. Rev. 443 (1977); Ineffective Representation, supra note 9;
Effective Assistance, supra note 11,

27. 586 F.2d at 1328. One of the first cases to articulate the ‘“farce and mockery”
standard was Diggs v. Welch, 148 F.2d 667, 669 (D.C. Cir.), cert. denied, 325 U.S. 889
(1945): see also Avery v. Alabama, 308 U.S. 444, 445 (1940).

28. Judge Bazelon has stated that ‘‘the mockery test requires such a minimal level
of performance from counsel that it is itself a mockery of the sixth amendment.”

http://digitalcommons.law.ggu.edu/ggulrev/vol10/iss1/8
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Several problems are created by linking effective assistance
of counsel to the due process clause. A finding of unfairness in
the conduct of the trial due to ineffective representation would
require a reversal on the ground that defendant was deprived of
due process. On the other hand, if the result of the trial was oth-
erwise fair to the defendant, the conviction would be upheld, de-
spite the lack of effective assistance of counsel. Furthermore, the
underlying determination of whether an attorney had been effec-
tive is entirely subjective, thus providing no clear guidance by
which to measure an attorney’s representation. It is, therefore,
not surprising that the Ninth Circuit in Cooper has joined the
other circuits in rejecting the “farce and mockery of justice”
standard and adopting the “reasonably competent and effective
representation” standard based on the sixth amendment.?

The “Reasonably Competent” dand “Effective Representation”
Standards

Since the McMann decision, which directly linked the right
to effective assistance of counsel to the sixth amendment, lower
courts have developed their own standards based on the sixth
amendment.®*® Although no one sixth amendment standard has
been consistently applied, two types of standards have
emerged.®

‘“Reasonably effective assistance under the circumstances of

Bazelon, supra note 9, at 28-29; see also Ineffective Representation, supra note 9, at 26;
Defects, supra note 9, at 400.

29. See cases cited at note 39 infra; currently the First, Second and Tenth Circuits
still follow the “farce and mockery of justice” standard. See, e.g., United States v.
Wright, 573 F.2d 681, 683-84 (1st Cir. 1978); United States v. Burbar, 567 F.2d 192, 202
(2d Cir.), cert. denied, 434 U.S. 872 (1977); United States v. Riebold, 557 F.2d 697, 702-
03 (10th Cir. 1977). The First and Second Circuits have begun to waver. The First Cir-
cuit left open the possibility of adopting a more lenient standard used by the Fifth and
Sixth Circuits which looks to “reasonably effective assistance.” Compare United States
v. Wright, 573 F.2d at 684 with United States v. Yelardy, 567 F.2d 863, 886 (6th Cir.),
cert. denied, 433 U.S. 842 (1978) and United States v. Carter, 566 F.2d 1265, 1272 (5th
Cir.), cert. denied, 436 U.S. 956 (1978). The Second Circuit has refrained from specific-
ally adopting, but has made reference to the District of Columbia’s more stringent atan-
dard of “‘reasonably competent assistance of an attorney acting as his diligent conscien-
tious advocate.” Compare United States v. Williams, 575 F.2d 388, 393 (2d Cir. 1978)
and United States v. Tolliver, 569 F.2d 724, 731 (2d Cir. 1978) with United States v.
DeCoster, 487 F. 1197, 1202 (D.C. Cir. 1973).

30. Cooper v. Fitzharris, 586 F.2d at 1329. See also Moore v, United States, 432 F.2d
730 (3d Cir. 1970); see generally Effective Assistance, supra note 11, at 530-37.

31. Although courts have characterized their standards by different names, generally
the standards fall into two categories. '

Published by GGU Law Digital Commons, 1980
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the case” is the first standard.’ Courts which have adopted this
standard determine reasonableness by hindsight rather than by
considering defense counsel’s conduct at the time legal services
were rendered.® If subsequent events at trial minimize the un-
reasonableness of defense counsel’s actions, counsel’s representa-
tion is found to be effective.* Defendant is required to show a
causal relationship between defense counsel’s unreasonable con-
duct and the resulting unfair trial

This standard also presents problems. The hindsight ap-
proach of the standard limits the examination of counsel’s ac-
tions to the cold record which does not contain a complete cata-
log of counsel’s actions. In addition, a case by case analysis of
the standard may cause unfair and uneven results. Finally, the
standard places a heavy burden on the defendant to prove the
causal connection between the attorney’s actions and the unfair
trial.%

“Reasonably competent assistance” is the second standard.
Courts that use the “reasonably competent” standard describe
minimum duties and guidelines that a defense attorney must
perform.” By creating duties and guidelines, these courts do not
have to determine whether counsel was reasonable in each case
as they do with the “reasonably effective assistance under the
circumstances of the case” test. Rather, defendant must only
show that the attorney violated a guideline or failed to perform a
duty in order to show inadequate representation.®

32. See generally, Defects, supra note 9, at 402,

33. Id.

34. Id.

35. Id.

36. Id. at 403.

37. Several courts have adopted the ABA Standards as guidelines. ABA STANDARDS
RELATING TO THE PROSECUTION FUNCTION AND THE DEFENSE FuncTioN § 4.1 (Approved draft
1971) reads as follows:

It is the duty of the lawyer to conduct a prompt investigation
of the circumstances of the case and to explore all avenues
leading to facts relevant to guilt and degree of guilt or penalty.
The investigation should always include efforts to secure infor-
mation in the possession of the prosecution and law enforce-
ment authorities. The duty to investigate exists regardless of
the accused’s admissions or statements to the lawyer of the
facts constituting guilt or his stated desired to plead guilty.
See McQueen v. Swenson, 498 F.2d 207, 216-17 (8th Cir. 1974); United States v.
DeCoster, 487 F.2d 1197, 1203-04 (D.C. Cir. 1973).
38. See Ineffective Representation, supra note 9, at 53; Defects, supra note 9, at 404.

http://digitalcommons.law.ggu.edu/ggulrev/vol10/iss1/8
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The problems that arise from applying the ‘‘reasonably com-
petent assistance” standard are (1) the inflexibility of a minimal
list of specific duties may serve only to create more elaborate
rituals to satisfy sixth amendments requirements, and (2) there
is a danger that the guidelines will be viewed as the maximum
performance an attorney has to give rather than the minimum
performance.*®

C. THE Cooper ANALYSIS AND ADOPTION OF REASONABLY
EFFECTIVE AND COMPETENT DEFENSE STANDARD

In Cooper, the Ninth Circuit traced the development of the
“farce and mockery of justice’’ standard and noted that there
has been a gradual shift toward the “reasonably effective assist-
ance of counsel” standard.® The court also observed that there
has been confusion in the use of the term.* Finally, the court
stated: “[W]e believe the differences are of sufficient importance
. . . to justify deliberate rejection of the ‘farce and mockery’
verbiage in favor of a statement of the test in terms of reasona-
bly effective and competent defense representation.”’*? The
court’s adoption of the ‘‘reasonably effective and competent de-
fense representation’” standard was based on the following: (1)
the standard links both the sixth amendment guarantee of effec-
tive assistance of counsel and general requirements of due pro-
cess; (2) the standard focuses inquiry on the subject matter of
the sixth amendment guarantee, i.e., counsel’s performance; and
(3) the standard avoids the misleading implication that all that
is relevant to a determination of counsel’s performance is what
occurred at trial and is in the record.®

39. See Bazelon, supra note 9, at 33.

40. 586 F.2d at 1329 & n.6. The “farce and mockery” standard has been abandoned
by most of the circuits. Marzutlo v. Maryland, 561 F.2d 540, 543-44 (4th Cir. 1977);
United States v. Easter, 539 F.2d 663, 665-66 (8th Cir, 1976); United States ex rel. Wil-
liams v. Twomey, 510 F.2d 634, 641 (7th Cir. 1975); Herring v. Estelle, 491 F.2d 125, 128
(6th Cir. 1974); Beasley v. United States, 491 F.2d 687, 696 (6th Cir. 1974); United States
v. DeCoster, 487 F.2d 1197, 1202 (D.C. Cir. 1973)opinion after remand, No. 72-1283 (D.C.
Cir. Oct. 19, 1976), rehearing en banc granted, No 72-1293 (D.C. Cir. Mar. 17, 1977);
Moore v. United States, 432 F.2d 730, 737 (3d Cir. 1970) (en banc).

41. 586 F.2d at 1329, See, e.g., de Kaplany v. Enomoto, 540 F.2d 975, 987 (9th Cir.
1976) (en banc) (interchangeable use of the terms “farce and mockery of justice’” and
“reasonably effective assistance’); United States v. Miramon, 470 F.2d 1362, 1363 (9th
Cir. 1972) (synonymous use of the two standards); Leano v. United States, 457 F.2d 1208,
1209 (9th Cir. 1972) (synonymous use of the two standards); Kruchten v. Eyman, 406
F.2d 304, 312 (8th Cir. 1969) (interchangeable use of the two terms).

42. 586 F.2d at 1329.

43, Id. The court further stated that the “reasonably effective and competent de-
fense representation” test is an objective standard as opposed to the “farce and mockery

Published by GGU Law Digital Commons, 1980



olden Gate Universistv Law Review, Vol. 10, Iss. 1 [1980], Art. 8

82 GOLDEN GATE UNIVERSITY LAW REVIEW — [Vol. 10:75

The Ninth Circuit’'s adoption of the ‘“reasonably effective
and competent defense representation’ standard is, in effect, a
combination of the two general tests that circuit courts have de-
veloped under the sixth amendment analysis of the right to
counsel. But, in combining the standards, i.e., “reasonably effec-
tive assistance under the circumstances of the case’” and ‘‘rea-
sonably competent assistance,” the Ninth Circuit failed to iden-
tify what the necessary elements are to assert ineffective
assistance of counsel.

The ‘“reasonably effective assistance under the circum-
stances of the case” standard generally requires an examination
of the trial by hindsight.* In Cooper, however, the court explic-
itly stated that its standard was designed to avoid the mislead-
ing implication that all that is relevant is what occurred at trial
and appears on the face of the record.® Whatever else is neces-
sary, in addition to the events at trial and what appears on the
record, is left undefined by the Cooper court.

The ‘“reasonably competent assistance” standard generally
delineates specific duties and guidelines.*® In Cooper, the court
recognized that some courts have “particularized elements of
minimal performance.”¥ While acknowledging that such a
checklist might enhance the objectivity of the general standard,*
the court opted for a less rigid approach. In so doing, the Cooper
court adopted the McMann rule that the determination of coun-
sel’'s competency should be “left to the good sense and discretion
the trial courts.”*# However, the Ninth Circuit’s failure to sug-
gest guidelines in Cooper has the potential of confusing lower
courts. For example, a court may combine elements of both stan-
dards, decide to favor one standard over another, or fashion its
own test, unrelated to the precedents established in other
circuits.

of justice” standard which is “peculiarly subjective.” Id. See also Marzullo v. Maryland,
561 F.2d 540, 544 (4th Cir. 1977).

44. See Defects, supra note 9, at 403,

45. 586 F.2d at 1329.

46, See text accompanying notes 37 & 38 supra.

47. 586 F.2d at 1330. See also United States v. DeCoster, 487 F.2d 1197, 1203-04
(D.C. Cir. 1973),, opinion after remand, No. 72-1283 (D.C. Cir. Oct. 19, 1976), rehearing
en banc granted, No. 72-1293 (D.C. Cir. Mar. 17, 1977). Coles v. Peyton, 389 F.2d 224,
226 (4th Cir.), cert. denied, 393 U.S. 849 (1968).

48, 586 F.2d at 1330.

49. Id., quoting McMann v. Richardson, 397 U.S. at 771,

http://digitalcommons.law.ggu.edu/ggulrev/vol10/iss1/8
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Finally, the court proceeded to define the constitutional
standard of “‘reasonably effective and competent defense repre-
sentation,” holding that the “fact that counsel erred is not alone
enough to establish a denial of the constitutional right.”’® Since,
infallible representation is not guaranteed by the Constitution,s
the accused “assumes the risk of ordinary error in . . . his attor-
ney’s assessment of the law and facts . . ..”* To rise to the level
of a constitutional violation “[d]efense counsel’s errors or omis-
sions must reflect a failure to exercise the skill, judgment, or dil-
igence of a reasonably competent criminal defense attor-
ney—they must be errors a reasonably competent attorney

acting as a diligent conscientious advocate would not have made,
1353

D. THE Cooper CouRT’s REQUIREMENT OF PREJUDICE

The requirement of prejudice based on claims of ineffective
assistance of counsel was the major area of controversy con-
fronted by the Cooper court. Other circuit courts have disagreed
on whether a separate showing of prejudice is required.* This
precise issue has not been addressed by the Supreme Court. The
Ninth Circuit’s majority opinion in Cooper held that a showing
of prejudice is required where a claim of ineffective counsel is
based on an attorney’s specific acts and omissions.* However,
where counsel is not present or has been prevented from carrying
out a vital function, automatic reversal is required.*®

The dissenting opinion rejects the majority’s distinction and
bases its theory on procedural fairness.” Once a defendant has
made a prima facie showing of ineffective assistance, the dissent

50. 586 F.2d at 1330.

51. Id. See also Rivera v. United States, 318 F.2d 606, 608 (9th Cir. 1963).

52. 586 F.2d at 1330 quoting McMann v. Richardson, 397 U.S. at 774. The Cooper
court, in developing the constitutional standard further discussed the importance of
counsel’s ability to reasonably foresee that prejudice might arise as a result of his or her
actions. Id. at 1330-31 n. 10. See generally Effective Assistance, supra note 11, at 542-44,

53. 586 F.2d at 1330.

54. See, e.g., McQueen v. Swensen, 498 F.2d 207 (8th Cir. 1974) (prejudice required);
Beasley v. United States, 491 F.2d 687 (6th Cir. 1974) (automatic reversal—no showing of
prejudice); United States v, DeCoster, 487 F.2d 1197 (D.C. Cir. 1973), opinion after re-
mand, No. 72-1283 (D.C. Cir. Oct. 19, 1976), rehearing en banc granted, No. 72-1293
(D.C. Cir. Mar. 17, 1977) (counsel must conform with ABA standards quoted at note 37
supra).

55. 586 F.2d at 1331.

56. Id. at 1332.

57. Id. at 1334,
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asserts that automatic reversal should be required.® The remain-
der of this Note will focus on the reasoning of both opinions, an-
alyzing their merits and weaknesses.

The Majority Opinion

The majority held that a showing of prejudice is required
when claims of ineffective assistance of counsel rest on specific
acts and omissions of counsel at trial.® The court distinguished
cases like Cooper, based on specific acts and omissions, from
cases where no counsel is present or where counsel has been pre-
vented from' carrying out vital functions. Based on several Su-
preme Court cases where counsel’s effective assistance was pre-
vented, the court would not require a showing of prejudice.

The Ninth Circuit began its analysis with Chambers v. Ma-
roney,® in which the defense counsel met with the defendant
only a few minutes before trial. As a result of the belated ap-
pearance, counsel failed to object to certain adverse evidence.
The defendant petitioned for habeas corpus relief asserting inef-
fective assistance of counsel. The petition was dismissed on the
ground that the defendant had not been prejudiced. The Su-
preme Court affirmed, stating, ‘‘we are not disposed to fashion a
per se rule requiring reversal of every conviction following tardy

appointment of counsel in all cases.”®
4

This particular language in the Chambers opinion has been

criticized as being ambiguous,* and therefore, subject to various
interpretations.®® Specifically, in Cooper, the majority interprets

58. Id.

59. Id. at 1331.

60. 399 U.S. 42 (1970).

61. Id. at 53-54.

62. See generally Ineffective Representations, supra note 9, at 76.

63. The majority and the dissent cite the following circuit court cases for differing
propositions. United States ex rel. Green v. Rundle, 434 F.2d 1112 (3d Cir. 1970} (the
Third Circuit considered the impact of counsel’s failure to investigate an alibi defense);
United States v, Crowley, 529 F.2d 1066 (3d Cir. 1966) (the Court held that the absence
of counsel on the motion to withdraw the guilty plea was harmless beyond a reasonable
doubt.) See also McQueen v. Swenson, 560 F.2d 959 (8th Cir. 1977); Cheely v. United
States, 5356 F.2d 934 (5th Cir. 1976); Loftis v. Estelle, 516 F.2d 872 (6th Cir. 1975).

The majority cites Rundle and Crowley as holding, in line with Chambers, that re-
versal is not required where the defendant suffered no prejudice from that error. 580 F.2d
at 1331 n.11. The dissent, on the other hand, stated that the Third Circuit in Rundle and
Crowley expressly adopted the automatic reversal rule for constitutionally ineffective
counsel cases. Id. at 1337 n.6. According to the dissent, Rundle held that where an attor-

http://digitalcommons.law.ggu.edu/ggulrev/vol10/iss1/8
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the Chamabers rejection of a per se automatic reversal rule in all
tardy appointment cases as standing for the proposition that,
where counsel’s specific acts and omissions have not prejudiced
the defense, counsel’s performance will be viewed as harmless er-
ror.* Thus, the Cooper court rejects a per se rule of automatic
reversal and embraces the harmless error doctrine, which mea-
sures the prejudicial effect of trial court error, assuming that
some trial errors are too insignificant to require reversal of the
trial judgment.®

The Cooper court distinguished Gideon v. Wainwright®
where no defense counsel was present. In Gideon, the defendant
was charged with a non-capital felony. He appeared in state
court with neither funds nor counsel and therefore, asked the
court to appoint an attorney. Since state law only required the
appointment of counsel on charges of capital offenses, the court
denied his request. Upon exhaustion of defendant’s state court
remedies, the United States Supreme Court held that the right
of an indigent defendant in a criminal trial to have the assis-
tance of counsel is a fundamental right, made obligatory upon
the states by the due process clause of the fourteenth
amendment.¥

Next, the Cooper court distinguished a series of Supreme
Court cases which warranted automatic reversal. In these cases,
the court pointed out that counsel was prevented from carrying
out a vital function. In Powell v. Alabama,*® the trial court judge
generously appointed “all the members of the bar” to represent
the defendants.® The Supreme Court found that since no lawyer
was designated to represent the defendants from their arraign-
ment until trial, the period when vital consultation, investiga-
tion and preparation occur, defendants were not afforded the

ney’s failure cannot be determined, ineffective assistance is presumed and reversal is re-
quired. Id. The dissent further counters the majority’s interpretation of Crowley, stating
that the Third Circuit limited the consideration of harmless error to the particular fact
situation where counsel is absent for a motion to withdraw a guilty plea. Id.

64. 586 F.2d at 1331-32.

65. 3 C. WriGHT, FEDERAL PRACTICE & PROCEDURE § 851 (1969). See generally Mause,
Harmliess Constitutional Error: The Implications of Chapman v. California, 53 MINN. L.
Rev. 519 (1969); Comment, Ineffective Assistance of Counsel and the Harmless Error
Rule: The Eighth Circuit Abandons Chapman, 43 Geo. Wasu. L. Rev. 1384 (1975).

66. 372 U.S. 335 (1942).

67. Id. at 339.

68. 287 U.S. 45 (1932).

69. Id. at 49.
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right to counsel “in any real sense.””

In Geders v. United States,™ a court order prevented counsel
from conferring with the defendant during an overnight recess.
The Supreme Court examined the seventeen hour recess and
held that the court order deprived the defendant of his right to
counsel.” Central to the court’s holding was the fact that it is
common practice for an accused to confer with counsel during
such extended recesses to discuss the events of the day’s trial.

In Herring v. New York,™ a state statute granted the judge
in a non-jury criminal trial the power to deny counsel the oppor-
tunity to make a final summation, The Supreme Court found
that “no aspect of [our adversary fact-finding process] could be
more important than” the right of the defense to make a closing
argument.” Thus, the Court held that a total denial of the op-
portunity to make a closing argument, in a jury or non-jury
criminal trial, contravenes the right to the assistance of counsel
that the sixth amendment guarantees.™

In Glasser v. United States™ and Holloway v. Arkansas,” de-
fense counsel represented multiple defendants who allegedly had
conflicting interests. In Glasser, the Supreme Court held that a
defendant is entitled to the undivided assistance of counsel.”
Since counsel’s representation ‘‘was not as effective as it might
have been if the appointment had not been made,” the Court
held that defendant was denied his sixth amendment right to the
effective assistance of counsel.” In Holloway, the Supreme Court
affirmed Glasser, holding that a court’s failure to appoint sepa-
rate counsel upon timely motions by defense counsel, deprives a

70. Id. at 57,

71, 425 U.S. 80 (1976).

72. Id.. at 91,

73. 422 U.S. 853 (1975).

74. Id. at 862.

75, Id. at 857-59,

76. 315 U.S. 60 (1942).

77. 435 U.S. 475 (1978).

78. 315 U.S. at 75.

79. Id. at 76. The Glasser Court held that “the ‘assistance of counsel’ guaranteed by
the Sixth Amendment contemplates that such assistance be untrammeled and
unimpaired by a court order requiring that one lawyer should simultaneously represent
conflicting interests.” Id. at 70.
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defendant of the sixth amendment right to ‘assistance of
counsel.®

In all of the above cases, reversal was automatic because the
harm resulted from what the attorney was prevented from doing.
Such harm could not be determined from the record since it ei-
ther occurred before there was a record or because it was not
reflected in the record.® The Cooper court, quoting Holloway,
stated: “[T]hus an inquiry into a claim of harmless error would
require . . . unguided speculation.”® However, the harmless er-
ror rule should apply when specific acts and omissions occur at
trial and their scope is readily identifiable from the record.®
Since the reviewing court can determine with some confidence,
and without mere speculation, if the error prejudiced the out-
come of the trial.®

The Cooper court asserted another reason for granting relief
only upon a showing of prejudice. The type of trial errors as-
serted by Cooper i.e., counsel’s failure to object to the admission
of evidence obtained in violation of the Constitution, were of the
type that could have been reviewed on direct appeal, as plain
error,® or in the alternative, could have justified collateral at-
tack.*® Both situations would have required a ‘showing of
prejudice.” Therefore, the court reasoned that if these errors
could escape a showing of prejudice by attacking them solely

80. 435 U.S. at 484-85. For a general discussion of the Holloway decision, see Note,
The Sixth Amendment and the Right to Separate Counsel, 16 Hous. L. Rev. 209 (1978);
Comment, Multiple Criminal Representation Examined: Holloway v. Arkansas, 40 OnI10
8t. L. Rev. 251 (1979).

81. 586 F.2d at 1332.

82. Id. .

83. Id. In Cooper, the court examined the defendant’s specific allegations and found
that 1) all of the alleged errors were readily identifiiable from the record, and 2) the
allegation of counsel’s failure to stipulate to a prior conviction was Cooper’s only merito-
rious allegation and was not prejudicial enough to warrant reversal. See text accompany-
ing notes 90 to 93.

84, Id.

85. Id. at 1333. For general background material on the plain error doctrine, see 10
J. MooRe FEDERAL Pracrice § 103.41 (2d ed. 1976). See text accompanying notes 126-128
infra.

86. 586 F.2d at 1333. For general background material on the collateral attack doc-
trine, see 2 C. WRIGHT, supra note 65, at § 593. See also Friendly, Is Innocence Irrelevant?
Collateral Attack in Criminal Judgments, 38 U. Cm. L. Rev. 142 (1970).

87. 5886 F.2d at 1333. For a discussion of the prejudice requirement under the plain
doctrine, see 10 J. MOORE, supra note 85. For a discussion of the prejudice requirement
under the collateral attack doctrine, see Wainwright v. Sykes, 423 U.8. 72 (1977).
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under a claim of ineffective assistance of counsel, the doctrines
of plain error or collateral attack would be undermined.

Finally, the court added two cautionary comments: 1)
prejudice may result from the cumulative effect of multiple defi-

ciencies; and 2) the requirement of prejudice does not mean that

relief is only available if defendants would have been acquitted
but for counsel’s mistakes.®

Having defined the new Ninth Circuit standard and the re-
quirement of prejudice where ineffective assistance claims are
based on specific act and omissions, the court applied the stan-
dard to the Cooper facts.® Cooper alleged counsel’s failure
to object to the admission of the fruits of the warrantless
searches of his home and person. The court found no merit
to Cooper’s allegation claiming counsel’s failure to suppress
the fruits of a warantless arrest, since the court found probable
cause for the arrest and consent to the search.* Cooper further
alleged counsel’s failure to move to supress his statements made
to the police and failure to object to testimony regarding defen-
dant’s identification at the pre-indictment lineup. Because the
confession and line-up occurred prior to the Escobedo and Wade
decisions, the court again found no merit to Cooper’s claims: the
interrogation was proper under pre-Escobedo standards, which
existed at the time of trial; the pre-indictment lineup was proper
under pre-United States v. Wade standards.

Cooper also claimed counsel’s failure to inform him of his
right to appeal. The court determined however, that Cooper
knew of his right to appeal independent of counsel.” Lastly,
Cooper criticized his attorney’s failure to stipulate to his prior
burglary conviction. The court found that the only additional
fact to come before the jury because of counsel’s failure to stipu-
late was that probation on the earlier conviction had been re-
voked and that the prejudice from this additional information
was slight.”? Therefore, the court held that even if counsel was
negligent in this respect, the error was not prejudicial.® The

88. 586 F.2d at 1333.
89. Id.
90. Id.
91. Id.
92. Id.
93. Id.
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court concluded that none of the Cooper allegations were preju-
dicial and therefore, affirmed the judgment dismissing Cooper’s
habeas petition.

The Dissenting Opinion

Judge Hufstedler, writing for the dissent,* concurred with
the majority’s new standard requiring ‘‘reasonably competent
and effective representation,” but vigorously dissented on the re-
quirement of prejudice. The dissent argued that the right to as-
sistance of counsel is so fundamental that failure to provide con-
stitutionally adequate counsel at trial demands automatic
reversal.® The dissent launched three major attacks against the
majority opinion: (1) circuit courts have not denied relief based
on failure to show prejudice; (2) there is no viable distinction
between situations where counsel is denied, or prevented from
carrying out a vital function and where counsel’s alleged ineffec-
tiveness is based on specific acts and omissions; and (3) the
requirement of prejudice underlying the plain error and collat-
eral attack doctrines would not be undermined by requiring au-
tomatic reversal.

The dissent’s theory, underlying its automatic reversal rule,
proposed that the sixth amendment not only embraces the right
to counsel,” but also the right to effective assistance of counsel.”
The dissent stated: ‘“The Sixth Amendment right to counsel
proscribes with equal force denials of reasonably competent and
effective counsel, for ‘[i]t has long been recognized that the right
to counsel is the right to the effective assistance of counsel.” "%
The overriding concern in the right to counsel cases® was enunci-
ated in Chapman v. California,'™ where the Supreme Court
stated that the right to counsel was among the “constitutional
rights so basic to a fair trial that their infraction can never be
treated as harmless error. . . . 1 Therefore, the dissent rea-

94. Judges Ely and Hug joined Judge Hufstedler’s dissenting opinion.

95. Id. at 1334.

96. Id.

97. Id. at 1335. See McMann v. Richardson, 397 U.S. 759 (1970); Marzullo v. Mary-
land, 561 F.2d 540 (4th Cir. 1977); Beasley v. United States, 491, F.2d 687 (6th Cir.
1974).

98. 586 F.2d at 1338, quoting McMann v. Richardson, 397 U.S. at 771 n.14.

99. E.g., Argersinger v. Hamlin, 407 U.S. 25 (1972); Gideon v. Wainwright, 372 U.S.
335 (1963); Powell v. Alabama, 287 U.S. 45 (1932).

100. 386 U.S, 18 (1967).

101. Id. at 23.
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soned, a sixth amendment violation, such as a violation of the
right to effective assistance of counsel, always requires automatic
reversal.!®?

The dissent cited recent Supreme Court cases'® which reaf-
firmed the Chapman automatic reversal rule.!® However, these
are the same cases the majority opinion in Cooper used to sup-
port its analysis. Where the majority characterized Herring,
Geders and Holloway as warranting automatic reversal,'” since
counsel was prevented from carrying out a vital function, the
dissent characterized these same cases as holding that automatic
reversal applies regardless of any absence or presence of
prejudice.'® The dissent found further support in Holloway,
which reaffirmed the “general rule” of automatic reversal for vio-
lations of the right to effective assistance of counsel. Therefore,
the dissent argued: “The right to effective assistance of counsel
is more than a right to be free from prejudicial trial errors. The
right to competent counsel is also based on considerations of pro-
cedural fairness that apply regardless of the strength of the case
against the accused.”'”

The dissent recognized that refusal to grant automatic re-
versal would impair defendants’ right to the very presence of
counsel because defendants, faced with overwhelming evidence
of guilt, might never be able to demonstrate prejudice from the
absence of counsel. Since this type of situation goes to the very
heart of fundamental fairness of criminal proceedings, courts
should not look to whether prejudice resulted or was shown.!%®

The dissent contended that the Supreme Court’s decision in
Chambers v. Maroney'® does not undermine the automatic re-
versal rule. According to the dissent, Chambers dealt only with
the issue of what constitutes constitutionally ineffective counsel;

102. 586 F.2d at 1336. .

103. Holloway v. Arkansas, 435 U.S. 475 (1978); Geders v. United States, 425 U.S.
80 (1976); Herring v. New York, 422 U.S. 863 (1976).

104. The Chapman automatic reversal rule holda that certain constitutional rights,
such as the right to counsel, are so basic to a fair trial, that a denial of those rights can
never be treated as harmless error. Chapman v. California, 380 U.S. 18, 23 n.8 (1967).

106. See text accompanying notes 71 to 84 supra.

106. 586 F.2d at 1335.

107. Id.

108. Id.

109. 399 U.S. 42 (1970).
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it did not determine whether or not a defendant need show
prejudice. Furthermore, the dissent finds misleading the major-
ity’s analysis of appellate decisions in line with Chambers, as not
requiring reversal where prejudice is not shown.!” The dissent
states that neither Chambers nor the circuit court decisions re-
quire a separate showing of prejudice''" apart from the overall
demonstration that trial counsel did not conform to the constitu-
tional standard of competency. The dissent states that, ‘“[o]nce
trial counsel has been held to have been constitutionally ineffec-
tive, no circuit has denied relief because the error was
harmless.”!'?

The dissent rejected the majority’s application of the auto-
matic reversal rule to only those situations where there is no
counsel or where counsel is prevented from carrying out vital
functions. The dissent found no reason to distinguish between
situations where there is no counsel or counsel is prevented from
carrying out vital functions, from situations where counsel is in-
competent.!® Despite the fact that automatic reversal is pre-
mised, in part, on the difficulty of assessing the prejudicial im-
pact, this should not justify restricting the rule to situations
where counsel is prevented from performing. In all situations, as-
sessing the prejudicial impact of the situations is difficult and
results in speculation. The dissent argued that there will always
be cases of specific acts or omissions where the cold record will
not truly reflect counsel’s performance or the effect of counsel’s
errors.

The dissent also found no merit in the majority’s argument

110. The dissent argued that since the circuit court cases did not expressly require a
separate showing of prejudice, these cases did not support the majority’s holding. 586
F.2d at 1336-37.

111. Id. at 1336 & 1337 n.6.

112, Id. at 1338.

113. The dissent stated:

Defendants represented by incompetent attorneys surely are at

least as bad off as defendants with competent counsel who are

barred from presenting closing argument at a bench trial. A

holding that pro forma appointment of counsel is sufficient to

remove Sixth Amendment violations from the automatic fever-

sal rule would undermine the purpose of Gideon.
Id. at 1338, The dissent further quotes from the original Cooper panel that “the purpose
of Gideon was not merely to supply criminal defendants with warm bodies, but rather to
guarantee reasonable competent representation.” Id. at n,11, quoting Cooper v. Fitzhar-
ris, 551 F.2d 1162, 1164 (9th Cir. 1977).
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that automatic reversal would undermine the requirement of
prejudice, included in the plain error and collateral attack doc-
trines. The dissent’s interpretation is that the requirement of
prejudice included in both doctrines is permissible when counsel
is competent, since then the defendant could have knowingly
waived his rights and thus a requirement of prejudice may be
justifiable. However, when counsel is incompetent, the underly-
ing “waiver” may not have been knowing.!* To protect the de-
fendant from unknowingly waiving his right to appeal because of
incompetent counsel, automatic reversal should be adopted.

Lastly, the dissent notes that the majority did not deter-
mine who should bear the burden of proving prejudice. If a
harmless error approach is taken, the dissent advocates that,
under Chapman v. California,"* someone other than the preson
prejudiced must show beyond a reasonable doubt that the error
was harmless.

E. CrrmqQue

Portions of each opinion in Cooper make important and
meritorious legal arguments.'® Both opinions, however, also have
significant gaps within their reasonings and thus create analyti-
cal problems. The remainder of the Note will examine the major
areas of conflict and the weaknesses of each opinion. These areas
include: (1) the distinction between vital function and claims and
specific act and omission claims; (2) the effect of automatic rever-
sal on the plain error and collateral attack doctrines; (3) the inter-
pretation of precedent; and (4) the procedural fairness theory.

Vital Functions as Distinguished From Specific Acts and
Omissions

The essence of the majority’s argument is that automatic re-

114. 586 F.2d at 1339.

115. 386 U.S. 18 (1967). In Chapman, the Supreme Court stated: “[c]onstitutional
error . . . casts on someone other than the person prejudiced by it a burden to show that
it was harmless.” Id. at 24. The Court further stated that the prosecution bears the bur-
den of proving that the constitutional error was “harmless beyond a reasonable doubt.”
Id. See also United States v. Crowley, 529 F.2d 224 (4th Cir. 1968).

116. The majority opinion discusses the vital function/specific acts and omissions
distinction, 586 F.2d at 1332; and the possibility of circumventing the prejudice require-
ment included within the plain error/collateral attack doctrines, id. at 1333. The dissent
argues against the majority's plain error/collateral attack position, id. at 1339; then in.
terpretes precedent, id. at 1335-38 and discusses procedural fairness, id. at 1335.
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versal is required only when no counsel appears or where counsel
is prevented from performing vital functions. While the majority
does not expressly define the distinction, it cites cases it consid-
ers are properly within the automatic reversal rule.!” The major-
ity seems to view specific acts and omissions as errors that occur
in the course of the trial that will appear in the record."® The
rationale for the vital functions/specific acts distinction is that
“when no counsel is provided, or counsel is prevented from dis-
charging his normal functions, the evil lies in what the attorney
does not do, and is either not readily apparent in the record, or
occurs at a time when no record is made.”""® Where there is a
claim relating to a specific act and omission “the error occurs at
trial and its scope is readily identifiable.””'?

The majority’s distinction makes sense especially where
claims of ineffectiveness of counsel are based on facts similar to
those in Cooper.'* Practically speaking, there is an obvious dif-
ference in magnitude between counsel being prevented from
making a closing argument or conferring with the client, and
counsel making a tactical error, such as failing to stipulate to a
prior conviction.

The dissent, however, raises the issue that the line between
failure to perform vital functions and failure to perform specific
acts and omissions is not clear.'?? There are situations that could
conceivably fall into both categories. For instance, a court might
prevent the attorney from making a clear objection, thereby pre-
serving the defendant’s right to appeal. Likewise, a court might
deny a request to make an offer of proof. A judge might deny a
continuance so that pre-trial investigation or additional client
conference could not be conducted. These situations could be
viewed as either specific errors by the attorney or as a court

117. For a discussion of the cases cited by the majority, see text accompanying notes
66 to 80 supra.

118, See Holloway v. Arkansas, 435 U.S. 475 (1978); Geders v. United States, 425
U.S. 80 (1976); Herring v. New York, 422 U.S. 853 (1975); Gideon v. Wainwright, 372
U.S. 335 (1963); Glasser v. United States, 316 U.S. 60 (1942); Powell v. Alabama, 287
U.S. 45 (1932).

119, 586 F.2d at 1332, quoting Holloway v. Arkansas, 435 U.S. at 490.

120. Id.

121. See text accompanying notes 4 & b supra.

122. 586 F.2d at 1338. The dissent states: “It makes little sense to distinguish be-
tween cases where counsel is denied and cases where counsel is incompetent because rep-

resentation by incompetent counsel may be little or no better than no representation at
all.” Hd.
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preventing an attorney from performing vital functions. Since
under Cooper this distinction makes the difference between hav-
ing to show prejudice or being automatically reversed without
such a showing, clarity is needed for uniform application in the
trial courts. While the extreme cases may clearly fall in one cate-
gory or the other, the closer cases will undoubtedly create
problems of interpretation. To this extent, the automatic rever-
sal rule is preferable since it would ensure consistency in trial
court treatment of the basic procedural right to a fair trial.'®

Plain Error and Collateral Attack

The majority is concerned that if prejudice is not required
the criminal defendant will be encouraged to make claims of in-
effective assistance in order to skirt traditional review processes
where prejudice is required.'* The majority asserts that if
prejudice is not required the doctrines of plain error and collat-
eral attack would be undermined.'®

Plain errors are errors or defects affecting substantial rights
that were not brought to the attention of the court by objection
at trial.'” Where no objection is made, an appellate court will
reverse a trial judgment only where the errors are obvious,'? or if
they affect the fairness, integrity or public reputation of the judi-
cial proceeding.'® The error must be shown to prejudice the de-
fendant’s case. Thus, if the error was ‘“harmless,” even if it is
obvious, the result will not be reversed.

Collateral attack,'® which the Cooper dissent refers to as the
Wainwright v. Sykes doctrine,'® originates with a habeas corpus
petition. A state prisoner claims that state remedies have been
exhausted without a decision on the merits of a federal constitu-
tional claim because of his failure to comply with the state pro-

123. See text accompanying notes 96 to 102 supra, and notes 167 to 166 infra.

124. 686 F.2d at 1333.

125. Id.

126. 10 J. MooRe, supra ncte 85, at § 103.41.

127. Id.; see also United States v. Atkinson, 297 U.8S. 167, 160 (1936).

128. 10 J. MoORE, supre note 85, at § 103.41.

129. See generally Goodman & Sollett, Wainwright v. Sykes: The Lower Federal
Courts Respond, 30 HasTings L.J. 1683 (1979); Tague, Federal Habeas Corpus and Inef-
fective Representation of Counsel: The Supreme Has Work to Do, 31 Stan. L. Rev. 1
(1978); Note, Federal Habeas Corpus: Further Erosion of Its Efficacy as a Remedy for
State Incarceration, 24 Loy. L. Rev. 251 (1978).

130. 586 F.2d at 1339.

http://digitalcommons.law.ggu.edu/ggulrev/vol10/iss1/8

20



1980} CRIMINAL LAWr&:t PROCERDURE 95

cedural rules on how the claim must be raised, i.e., where state
law requires a trial objection and counsel failed to make one.™!
In order to assert this type of collateral attack, the defendant
must show cause for the failure to object at the time and actual
prejudice. '

The majority basically argues that if prejudice is not re-
quired for specific act and omission claims, defendants will over-
whelmingly choose to assert ineffective assistance claims to
avoid the extra showing of prejudice required on direct'® appeal
or collateral attack on the underlying constitutional violation.
Thus, the court will be faced with large numbers of ineffective
assistance petitions which would have been subject to a
prejudice test on appeal. The court will have to rule on those
cases where errors below could have been held harmless on the
merits of the underlying claim.

The dissent disagrees, contending that both these theories
are based on defendant knowingly waiving his or her rights and
then later raising a clailm for relief.! However, if counsel was
inadequate, defendant may not have been aware of his rights
and therefore could not be said to have knowingly waived
them.'® Waiver depends on personal participation and proceeds
on the premise that the law should strive to guard against the
individual’s inadvertent or uninformed loss of a valuable right.™
To protect the defendant from unknowingly waiving such impor-
tant rights because of incompetent counsel, automatic reversal
should be applied upon prima facie showing of ineffectiveness.™

Furthermore, the dissent points out that trial courts will be
able to distinguish between true ineffective assistance cases and
claims that are in reality underlying substantive assertions that
should go up on direct appeal or collateral attack.!® The dissent

131. See note 129 supra.

132. See Wainwright v. Sykes, 433 U.S. 72 (1977},

133. 586 F.2d at 1333.

134. Id. at 1339. See generally Spritzer, Criminal Waiver, Procedural Default and

the Burger Court, 126 U. Pa. L. Rev. 473 (1978).

135. United States v. Marshall, 488 F.2d 1169 (9th Cir. 1973).

136. See Spritzer, supra note 134, at 513, 514.

137. 586 F.2d at 1337.

138, Id. at 1340 n.16. The dissent stated:
The majority’s fear that collateral attack rules will be under-
mined must rest on a distrust of the ability of courts to distin-
guish genuine claims of inadequate counsel and disguised col-
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points out that for ineffective assistance claims, the defendant
must show why the attorney was incompetent.”®® Such a showing
is not required on appeal of the underlying claim. Thus trial
courts will be able to identify those claims which are brought
merely to circumvent the prejudice requirement because a prima
facie showing of ineffectiveness will not be made out.

With rulings on this prejudice issue being so recent, it is dif-
ficult to assess whether the majority’s concerns will manifest
themselves in practice. Additionally, there is no way to assess
the dissent’s conclusion that even if defendants do increasingly
rely on habeas ineffective assistance claims, trial courts will be
able to separate the real from the contrived claims. Perhaps the
experience of the circuit courts who have ruled on this issue
could be utilized to resolve this conflict.

Interpretation of Precedent

Throughout the opinion the majority and the dissent rely on
the same cases'" for differing propositions.' It is this difference
in interpretation that determines the ultimate result in the ma-
jority’s and dissent’s positions on the requirement of prejudice.
Generally speaking, the majority reads the sixth amendment
precedent narrowly, while the dissenting judges read the same
cases much more broadly.

The majority claims that courts of appeals have regularly

held that “reversal is not required where the defendant suffered .

prejudice as a result of the asserted trial errors. . . . "2 The
dissent responded that “once trial counsel has been held to have
been constitutionally ineffective, no circuit has denied relief be-

lateral attack. Since the majority presumes courts to be
capable of determining the more subjective issue of prejudice,
it is curious that they would distrust the ability of judges to
apply the objective standard of attorney competence.

Id. :

. 139. Id.

140. Geders v. United States, 425 U.S. 80 {(1976); Herring v. New York, 422 U.S. 853
(1975); Chambers v. Maroney, 399 U.S. 42 (1970); Gideon v. Wainwright, 372 U.S. 3356
(1963); Glasser v. United States, 315 U.S. 60 (1942); Powell v. Alabama, 287 U.S. 45
(1932).

141. Compare the majority’s use of the cases cited in note 141 supra, 586 F.2d at
1331-32 with the dissent’s use of the same cases, id. at 1336-38.

142, Id. at 1331.
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cause the error was harmless.”'* Both of these positions are
overstated.

The majority failed to recognize or refute the analysis of the
Third and Sixth Circuits which have adopted the automatic re-
versal doctrine. The Third Circuit in Moore v. United States,'*
indicates that prejudice is one relevant factor, but is not a pre-
requisite to prevail on ineffective assistance claims. The Sixth
Circuit in Beasley v. United States'®® stated that “[h]armless er-
ror tests do not apply in regard to the deprivation of a procedu-
ral right so fundamental as the effective assistance of counsel.”

The dissent is incorrect to state that no circuit has denied
relief because the error was harmless. First, the dissent failed to
address the Third Circuit’s holding in United States ex rel.
Chambers v. Maroney'® which denied defendant’s habeas corpus
petition on the ground that “the sum and substance of the case
is that [defendant] was not prejudiced by the late appointment
of counsel.” Chambers was subsequently affirmed by the United
States Supreme Court.' Second, the dissent ignored the cases
from the Eighth Circuit which has had a requirement of preju-
dice since 1975.'

The dissent also states that ‘“‘neither Chambers nor the cir-
cuit court decisions require any showing of prejudice apart from
the demonstration that trial counsel did not conform to the con-
stitutional standard of competency.”'*® This blanket statement is

143. Id. at 1338.

144. 432 F.2d 730 (3d Cir. 1970).

145. 491 F.2d 687, 696 (6th Cir. 1974).

146. 408 F.2d 1186, 1196 (3d Cir. 1969), aff'd, 399 U.S. 42 (1970). The Third Circuit
in Chambers interpreted its previous decision, United States ex rel. Mathis v. Rundle,
394 F.2d 748 (3d Cir. 1968) which held that denial of effective assistance of counsel could
be presumed from a showing of belated appointment unless the prosecution proved that
the defense had not been prejudiced by the tardy appointment. 408 F.2d at 1186. The
Third Circuit, in Chambers construed this to mean the inherent prejudice due to late
appointment of counsel may be properly overcome either 1) by evidence produced by the
state in an evidentiary hearing showing that there was no prejudice, or 2) by adequate
affirmative proof otherwise appearing in the record demonstrating that the appellant was
not prejudiced. Id. at 1190. Mathis has since been overruled by Moore v. United States,
432 F.2d 730, 73 (3d Cir. 1970). See note 152 infra.

147. Chambers v. Maroney, 399 U.8. 42 (1970).

148. 510 F.2d 356, 358 (8th Cir. 1975). See also McQueen v. Swenson, 560 F.2d 959,
960 (8th Cir. 1977), rev’g 425 F. Supp. 373 (E.D. Mo. 1976); United States v. Easter, 539
F.2d 663, 666 (8th Cir, 1976); Thomas v. Wyrick, 536 F.2d 407, 414 (8th Cir. 1976).

149. 586 F.2d at 1336-37. The majority and dissent clearly use the Supreme Court’s
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not supported by the cases cited.’® The dissent correctly notes
that the whole issue of prejudice may be a factor to be consid-
ered in weighing whether the defendant has sufficiently shown
ineffectiveness, !

The first series of cases that the dissent relies on for this
proposition are from the Third and Sixth Circuit, both of which
have adopted the automatic reversal rule.'? Further, all of these
cases involve absence of any counsel or failure of counsel to per-
form a vital function, situations which the majority agrees would
warrant automatic reversal.'s

The dissent does cite two Fourth Circuit cases that are con-
cerned with the first, bad advice concerning entering of a guilty
plea and second, an attorney’s errors during jury selection,'®

decision in Chamber's for differing propositions. The majority interprets the Chamber’s
rejection of a per se automatic reversal rule as holding that where counsel’s performance
has not prejudiced the defense, counsel's alleged errors will be harmless. See text accom-
panying note 60-65 supra. The dissent, on the other hand, finds the sole issue in Cham-
bers not whether a separate showing is required, but rather what constitutes ineffective
assistance of counsel. Id. at 1336; see text accompanying notes 109-112 supra. Judge Huf-
stedler’s view is strengthened by the fact that Chambers is not cited in any of the circuit
court decisions that the majority interprets as requiring a separate showing of prejudice.
Id. at 1337.

150. See note 148 supra.

151. 586 F.2d at 1337-38.

152. E.g., Beasley v. United States, 491 F.2d 687 (6th Cir. 1974) and text accompa-
nying note 145 supra; Moore v. United States, 432 F.2d 730,737 (3d Cir. 1970). Moore
expressly overruled United States ex rel. Mathis v. Rundle, 394 F.2d 748 (3d Cir. 1968).
The dissent states that the Third Circuit in Moore expressly adopts the automatic rever-
sal rule. 586 F.2d at 1336 n.5. However, the relevant language in Moore states the follow-
ing: “[T]he ultimate issue is not whether a defendant was prejudiced by his counsel’s act
or omission, but whether counsel’s performance was at the level of normal competency.
That the client was prejudiced by a failure in performance is of course evidentiary on the
issue.” 432 F.2d at 737. Although the language impliedly adopts the automatic reversal
rule, there is nothing in the opinion that expressly adopts the rule. Because it overruled
Mathis, Moore stands for the proposition that prejudice is no longer presumed, but rather
may be one of the factors in determining if counsel was ineffective. 432 F.2d at 735.

For other cases in the Third and Sixth Circuits, see, e.g., United States v. Sumlin,
567 F.2d 684, 689 (6th Cir. 1977) (ineffective assistance of counsel during FBI interroga-
tion was “‘of a different type altogether than those that deal with errors at trial or in trial
preparation.”); United States v, Crowley, 529 F.2d 1066 (3d Cir. 1976} (limits application
of harmless error on denial of counsel at a hearing on a motion to withdraw a guilty
plea); United States ex rel. Green v. Rundle, 434 F.2d 1112 (3d Cir. 1970) (failure to
investigate an alibi—ineffectiveness presumed and reversal required).

153. See text accompanying note 57 supra.

154. Tolliver v. United States, 563 F.2d 1117, 1121 (4th Cir. 1977) (flagrant misad-
vice resulting from “‘neglect or ignorance rather than from informed, professional deliber-
ation” deprived defendant of effective assistance of counsel); Marzullo v. Maryland, 561
F.2d 540, 547 (4th Cir. 1977) (representation during jury selection was “outside the range
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Both of these cases do deal with specific acts and omissions and
there was no inquiry into prejudice. The dissent, however, ne-
glects to point out the other circuits that do have prejudice re-
quirements.'®® Thus, in their respective zeal, neither majority nor
dissent honestly portrays the present state of the law. In reality,
the circuit courts are split not two, but three ways on this very
difficult issue, with cogent arguments being made on all sides.'?
Ultimately, the resolution of the question depends on social pol-
icy considerations and on an analysis of the sixth amendment.

Procedural Fairness

The sixth amendment provides, “In all criminal prosecu-
tions, the accused shall enjoy the right . . . to have the assis-
tance of Counsel for his defense.”'"” The right to the assistance of
counsel has been described as ‘“necessary to insure fundamental
human rights to life and liberty.”'®® There can be no question
that the right to counsel is at the very core of the right to a fair
trial. In Chapman, the high court acknowledged that a violation
of this fundamental right could never be harmless; therefore, a
showing of prejudice is not required.'®

The Cooper dissent’s strongest argument, that procedural
fairess requires automatic reversal, is entirely ignored by the
Cooper majority.'® This policy argument relies heavily on Chap-
man for the proposition that sixth amendment right to counsel
violations cannot be harmless. When Chapman’s holding is com-
bined with the rule of McMann which equates the right to coun-
sel with the right to effective counsel,’ the resultant constitu-

of competence expected of attorneys in criminal cases” and therefore deprived defen-
dant of effective representation).

155. See note 148 supra.

156. See note 54 supra.

157. U.S. ConsT. amend. VI.

158. Johnson v. Zerbst, 304 U.S. 458, 462 (1938); see also Avery v. Alabama, 308
U.S. 444 (1940).

159. 386 U.S. 18, 23 (1967).

160. The majority deals with procedural fairness as an afterthought in one line near
the end of their opinion. They acknowledge, *[t}he guilty as well as the innocent are
entitled to a fair trial, and ‘[t]he assistance of trial counsel is often a requisite to the
very existence of a fair trial.”” 586 F.2d at 1333, quoting Argersinger v. Hamlin, 407
U.S. 25, 31 (1972).

161. In McMann v. Richardson, 397 U.S. 759 (1970), the Supreme Court held that
the right to counsel is the right to effective assistance of counsel. Id. at 771. In McMann,
the defendants entered guilty pleas which they claimed were the result of coerced
confessions.

Published by GGU Law Digital Commons, 1980

25



Gold en at University Law Review, Vol. 10, Iss. 1
100 GOLDEN GATE UNIVERSITY LAW REVIEW * [Vol. 1075

tional imperative points strongly towards automatic reversal for
all ineffective assistance cases.!®

Additionally, since the sixth amendment protects procedu-
ral fairness, its provisions apply equally to innocent and guilty
defendants.'®® If, as McMann suggests, effective assistance is a
foundational element of a fair trial, then effective assistance
should be available to innocent and guilty alike. The Cooper dis-
sent, correctly notes that a showing of prejudice will be an insur-
mountable barrier to remedying a constitutional violation of this
right for defendants whose guilt is clear.'™ It will also be a diffi-
cult burden for defendants whose innocence is unclear. The
prejudice showing required by the majority in Cooper thus
makes obtaining a remedy for ineffective counsel more difficult
for those whose guilt is clear or whose innocence is unclear, when
procedural fairness should be equally available to all who are ac-
cused of crime. The standard of review of ineffectiveness claims
should enable all defendants on an equal basis to remedy their
constitutional deprivation of competent counsel.

In Gideon, Justice Black eloquently wrote:

The right of one charged with crime to counsel
may not be deemed fundamental and essential to
fair trials in some countries, but it is in ours. From
the very beginning, our state and national consti-
tutions and laws have laid great emphasis on pro-
cedural and substantive safeguards designed to
assure fair trials before impartial tribunals in
which every defendant stands equal before the
1aw.105

Since McMann held that criminal defendants are constitu-
tionally entitled to the “effective assistance of competent coun-
sel,”'% perhaps the procedural safeguards Justice Black dis-
cussed necessitate automatic reversal for ineffective assistance
violations despite the precedent to the contrary.

162. The majority agrees that automatic reversal is constitutionally required where
no counsel appears or where counsel is prevented from performing a vital funtion, 586
F.2d at 1332. Thus, the dissent is only arguing for extension of this rule to specific acts
and omissions cases.

163. See note 160 supra. See also Gideon v, Wainwright, 372 U.S. 335, 342-45 (1963).

164. 586 F.2d at 1335.

165. 372 U.S. at 344.

166. 397 U.S. at 771.
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F. ConNcLusioN

The significance of Cooper lies in its rejection of the “farce
and mockery of justice’” standard and its endorsement of the
“reasonably competent and effective assistance of counsel” stan-
dard. Adoption of the standard should lead to a more objective
view of what constitutes effective assistance of counsel. The
court, however, by combining both the ‘‘reasonably effective as-
sistance of counsel” standard and the ‘‘reasonably competent as-
sistance’’ standard has left room for confusion among the lower
courts since no guidelines were established as to what the level of
attorney ineffectiveness should be.

The more controversial portion of the Cooper opinion is its
adoption of the prejudice requirement. Using a two-step analy-
sis, a defendant must first prove ineffective assistance of counsel
and second, must prove that the outcome of his or her trial was
prejudiced by the ineffectiveness of counsel. The dissent makes a
persuasive policy argument for automatic reversal based on the
need to assure all criminal defendants a fair trial. Since the cir-
cuit courts are split in several directions, the ultimate resolution
of this conflict awaits Supreme Court review.

Catherine A. Yanni

II. “RACKETEER INFLUENCED AND CORRUPT
ORGANIZATIONS”: THE NINTH CIRCUIT
ENDORSEMENT OF POPULAR DECISION

A. INTRODUCTION

In 1970, Congress passed the Organized Crime Control Act
(OCCA-70), aimed at “‘the eradication of organized crime in the
United States.”’! Title IX of this Act, ‘“Racketeer Influenced and
Corrupt Organizations’’ [RICO],? provides stiff penalties for

1. Statement of Findings and Purpose of the Organized Crime Control Act, 84 Stat.
923 (1970). See also McClellan, The Organized Crime Act (S. 30) or its Critics: Which
Threatens Civil Liberties?, 46 NoTrre DaME Law. 55, 141 (1970) (Written by Senator
McClellan who, in conjunction with Senator Hruska, introduced legislation later incorpo-
rated into RICO).

2. 18 U.S.C. §§ 1961-1968 (1976). OCCA-70 also includes Title I, Special Grand Jury,
18 U.S.C. §§ 3331-3334; Title I, General Immunity, id. at §§ 6001-6005; Title III, Recalci-
trant Witnesses, 28 U.S.C. § 1826; Title IV, False Declarations, 18 U.S.C. § 1623; Title
V, Protected Facilities for Housing Government Witnesses, id. at § 3481, Title VI, Deposi-
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those who participate in the affairs of an “‘enterprise’” through a
“pattern of racketeering activity’’ or collection of unlawful debt.?

tions, 18 U.S.C. § 3503; Title VII, Litigation Concerning Sources of Evidence, 18 U.S.C.
§ 3504; Title VIII, Syndicated Gambling, 18 U.S8.C. § 1611; Title X, Dangerous Special
Offender Sentencing, id. at §§ 3575-78; Title XI, Regulation of Explosives, id. at §§ 841-
848: Title XII, National Commission on Individual Rights, id. at § 3331 note, 84 Stat. 960.

3. 18 U.S.C. § 1961(4) (1976) defines “enterprise” as: “‘any individual, partnership,
corporation, association, or other legal entity, and any union or group of individuals
asgociated in fact although not a legal entity.”

4. 18 U.S.C. § 1961(5) (1976) defines “pattern of racketeering activity” as: “‘at least
two acts of racketeering activity, one of which occurred after the effective date of this
chapter and the last of which occurred within ten years (excluding any period of imprison-
ment) after the commission of a prior act of racketeering activity.” 18 U.,S.C. § 1961(1)
(1976) defines “racketeering activity” as follows:

(A) any act or threat involving murder, kidnaping, gambling,
arson, robbery, bribery, extortion, or dealing in narcotic or
other dangerous drugs, which is chargeable under State law and
punishable by imprisonment for more than one year; (B) any
act which is indictable under any of the following provisions of
Title 18, United States Code: section 201 (relating to bribery),
section 224 (relating to sports bribery), sections 471, 472, and
473 (relating to counterfeiting), section 659 (relating to theft
from interstate shipment) if the act indictable under section
859 is felonious, section 664 (relating to embezzlement from
pension and welfare funds), section 831-894 (relating to extor-
tionate credit transactions), section 1084 (relating to the trans-
mission of gambling information), section 1341 (relating to mail
fraud), section 1343 (relating to wire fraud), section 1503 (relat-
ing to cbstruction of justice), section 1510 (relating to obstruc-
tion of criminal investigations), section 1511 (relating to the
obstruction of State or local law enforcement), section 1951
(relating to interference with commerce, robbery, or extortion),
section 1952 (relating to racketeering), section 1953 (relating to
interstate transportation of wagering paraphernalia), section
1954 (relating to unlawful welfare fund payments), section 1955
(relating to the prohibition of illegal gambling businesses), sec-
tions 2314 and 2315 (relating to interstate transportation of
stolen property), sections 2341-46 (relating to trafficking in con-
traband cigarettes), sections 2421-24 (relating to white slave
traffic), (C) any act which is indictable under title 29, United
States Code, section 186 (dealing with restrictions on payments
and loans to labor organizations), or section 501(c) (relating to
embezzlement from union funds}, or (D) any offense involving
bankruptey fraud, fraud in the sale of securities, or the felon-
ious manufacture, importation, receiving, concealment, buy-
ing, selling, or otherwise dealing in narcetic or other dangerous
drugs, punishable under any law of the United States.

5. “Unlawful debt” is defined in 18 U.S.C. § 1961(6) (1976) as:

[A] debt (A) incurred or contracted in gambling activity
which was in violation of the law of the United States . . . and
(B) which was incurred in connection with the business of gam-
bling . . . or the business of lending money or a thing of value
at a rate usurious under State or Federal law, where the usu-
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Sanctions for RICO violations are often much harsher than the
sanctions provided by state and federal law for the numerous
predicate offenses defining ‘“‘racketeering activity.”’® Because the
definitional language in section 1961 of the Act is subject to vary-
ing interpretations, questions have arisen as to the proper appli-
cation of the statute, and in fact, the constitutionality of RICO
has been challenged on a number of grounds.’

In United States v. Rone,® a Ninth Circuit panel dealt with
the issue of whether two criminal conspirators, acting in concert
to commit various offenses, could be termed a RICO “enterprise”
and thus fall within the ambit of the statute. Defendant Rone and
co-defendant Little associated together for purposes of commit-
ting several acts of murder and extortion, and ultimately were
convicted of the substantive RICO offense and the concomitant

rious rate is at least twice the enforceable rate.
These definitions are utilized in the substantive offense section of RICQO, 18 U S.C. § 1962
(1976):

(a) It shall be unlawful for any person who has received any
income derived . . . from a pattern of racketeering activity or
through collection of an unlawful debt . . .touse . . . any part
of such income, or the proceeds of such income, in acquisition
of any interest in, or the establishment or operation of, any
enterprise which is engaged in or the activities of which affect,
interstate or foreign commerce . . . . (b) It shall be unlawful
for any person through a pattern of racketeering activity or
through collection of an unlawful debt to acquire or maintain,
directly or indirectly, any interest in or control of any enterprise
which is engaged in, or the activities of which affect, interstate
or foreign commerce. (¢) It shall be unlawful for any person
employed by or associated with any enterprise engaged in, or
the activities of which affect, interstate or foreign commerce,
to conduct or participate, directly or indirectly, in the conduct
of such enterprise’s affairs through a pattern of racketeering
activity or collection of unlawful debt.

6. For instance, two acts of mail fraud are punishable by a $2,000 fine and ten years
imprisonment, with no forfeiture. 18 U.S.C. § 1341 (1976). For comparable punishment
under RICO, see note 41 infra and accompanying text.

7. RICO has been subject to five constitutional challenges: vagueness, lack of author-
ity under the commerce clause, violation of the prohibition against ex post facto laws,
violation of the protection against double jeopardy, and violation of the eighth amend-
ment proscription against cruel and unusual punishment. None have been upheld. See
Atkinson, “Racketeer Influenced and Corrupt Organizations,” 18 U.S.C. §§ 1961-68:
Broadest of the Federal Criminal Statutes, 69 J. oF CriM. L. aNnp CRIM. 1, 4-9 (1978).
Although the Supreme Court has yet to hear a RICO case, the court, in a footnote to
Iannelli v. United States, 420 U.S. 770 (1975), commented on RICQO and the rationale
behind the statute. 420 U.S, at 787 n.19.

8. 598 F.2d 564 (9th Cir. June 1979) (per Foley, D.J, sitting by designation; the other
panel members were Ely and Wallace, JJ.).
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conspiracy.’ On appeal, defendants urged that their convictions
should be reversed, arguing that only legitimate businesses con-
ducted through a pattern of racketeering activity fall within the
meaning of ‘“‘enterprise,” and here the prosecution failed to show
that defendants associated with such a business."” The majority
of the panel disagreed, holding that a RICO “enterprise” could
indeed include purely illicit organizations.!

B. ‘“ENTERPRISE” UNDER RICO

Four sister circuits have agreed that the broad sword of RICO
is aimed at those who participate in the affairs of unlawful organi-
zations through a pattern of racketeering activity.”? Central to
this position is the idea that if Congress intended to limit
“enterprise’”’ to lawful business, it could have ‘“inserted a single
word of restriction,”'® and that the use of “any” in modifying
“enterprise’”” mandates a broad reading of the statutory require-
ment." Additionally, unlike the typical penal statute which is
strictly construed,’® RICO explicitly provides that ‘‘provisions of
this title shall be liberally construed to effectuate its remedial
purpose.”'® “Enterprise’’ has been held to include a state govern-
mental unit," a foreign business,'® a police department,' and the

9. Both defendants were also convicted of two counts of extortion (18 U.S.C. § 894);
defendant Rone alone was convicted of possession of an unregistered firearm (18 U.S.C. §
5861(d)) and possession of a firearm which was not identified by a serial number (18
U.S.C. § 5861(i)).

10. 598 F.2d at 568.

11. Hd.

12. United States v. Aleman, No. 78-1782, slip op. at 8-10 (7th Cir. Oct. 30, 1979);
United States v. Swiderski, 593 F.2d 1246, 1248-49 (D.C. Cir. 1978), cert. denied, 441 U.S.
933 (1979); United States v. Elliott, 571 F.2d 880, 897-98 (5th Cir.), cert. denied, 434 U.S,
1021 (1978); United States v. McL.aurin, 557 F.2d 1064 (6th Cir. 1977); United States v.
Altese, 542 F.2d 104 (2d Cir. 1976), cert. denied, 429 U.S, 1039 (1977); United States v.
Morris, 532 F.2d 436 (5th Cir. 1976); United States v. Hawes, 529 F.2d 472 (5th Cir. 1976);
United States v. Cappetto, 502 F.2d 1351 (7th Cir. 1974), cert. denied, 420 U.S. 925 (1975).
Contra, United States v. Sutton, 605 F.2d 260, 263 (6th Cir. 1979); United States v.
Moeller, 402 F. Supp. 49, 58-59 (D. Conn. 1975). Moeller was subsequently overruled by
United States v. Altese, 542 F.2d at 107 n.6.

13. United States v. Altese, 542 F.2d at 106.

14. United States v. Elliott, 571 F.2d at 898. But see United States v. Rone, 598 F.2d
564, 574 (9th Cir. 1979} (Ely, J., dissenting).

15. United States v. Enmons, 410 U.S. 396, 411 (1973); see also Rewis v. United
States, 401 U.S. 808, 812 (1971).

16. Pub. L. No. 91-452, § 904(a), 84 Stat. 947 (1970).

17. United States v. Frumento, 405 F. Supp. 23 (E.D. Pa. 1975).

18. United States v. Parness, 503 F.2d 430 (2d Cir. 1974), cert. denied, 419 U.S. 1105
(1975).

19. United States v. Brown, 555 F.2d 407 (5th Cir. 1977).
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narcotics bureau of a police department;® the majority rationale
sees no reason to exclude criminal associations from this category.
All the cases cited by the Rone court assert that this broad read-
ing of “enterprise” comports with the legislative intent underly-
ing Title IX.* Thus the de facto association of the defendants in
Rone constituted a RICO ‘“enterprise,” the affairs of which were
conducted through racketeering activity; indeed, the primary
purpose of the “enterprise” was to commit such unlawful acts.
The requisite nexus of the “enterprise” to interstate commerce
would exist if the jury found any of three assertions to be true.?

The dissenting opinion in Rone, written by Judge Ely, relies
heavily on the reasoning of Judge Van Graafeiland in his dissent-
ing opinion to United States v. Altese.® That is, absent clear
Congressional intent, federal criminal jurisdiction should not ex-
tend to every illicit venture which, in some minimal fashion,
affects interstate commerce. While such action may be constitu-
tionally permissible, the intent of the lawmakers in drafting
RICO was quite the opposite, as an examination of relevant legis-
lative history demonstrates.?® RICO was intended to operate as a
business regulatory statute, but this function is not served if the
“enterprise” being “protected” is an illegitimate organization,
possibly even an individual bandit.

20. United States v. Ohlson, 552 F.2d 1347 (8th Cir. 1977).

21. See, e.g., 84 Stat. 923 (1970) (stating the desire to ‘‘seek the eradication of organ-
ized crime’’). See note 12 supra.

22. To constitute a violation of § 1962, the enterprise in question must affect inter-
state or foreign commerce, 18 U.S.C. § 1962(c) (1976). The jury in Rone couid have found
this nexus by concluding either: (1) the company operated by a murder victim bought
steel manufactured outside Caifornia; or (2) defendants received and cashed another
murder victim’s Social Security checks issued in Alabama; or (3) defendants engaged in
extortionate collection of debts. 598 F.2d at 573. See Perez v. United States, 402 U.S. 146
(1971); United States v. Phillips, 577 F.2d 495, 501 (9th Cir. 1978); United States v.
Campanale, 518 F.2d 352, 364 (9th Cir.), cert. denied, 423 U.S. 1050 (1976).

23. 542 F.2d 104 (2d Cir. 19786), cert. denied, 429 U.S. 1039 (1977).

24. 542 F.2d at 107. Cf. Schechter Poultry Corp. v. United States, 295 U.S. 495, 546
(1935) (if the commerce clause reached all enterprises having merely an “indirect” effect
upon interstate commerce, the “authority of the state over its domesitc concerns would
exist only by sufferance of the federal government”). See also United States v. Sutton,
605 F.2d 260, 270 (6th Cir. 1979).

25. See S. Rep. No. 91-617, 91st Cong., 1st Sess. (1969); H.R. Rep. No. 91-1549,
reprinted in [1970) U.S. CopE CoNG. & Ap. News 4007, 4032-36; United States v. Moeller,
402 F. Supp. 49, 59 (D. Conn. 1975). See generally Comment, Organized Crime and the
Infiltration of Legitimate Business: Civil Remedies for “Criminal Activity”, 124 U. Pa.
L. Rev. 124, 204-206 (1975).

26. See United States v. Stofsky, 409 F. Supp. 609, 612-14 (S.D.N.Y. 1973), aff'd, 527
F.2d 237 (2d Cir. 1975), cert. denied, 429 U.S. 819 (1976); Comment, Title IX of the
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This line of reasoning has not impressed the majority view,
which has admitted that, although the infiltration of legitimate
business was a major concern, ‘“Congress also intended to pro-
hibit any pattern of racketeering activity in or affecting com-
merce.”’?” This sweeping rationale ignores the doctrine of ejusdem
generis, a rule of statutory interpretation which “warns against
expansively interpreting broad language which immediately fol-
lows narrow and specific terms.”?® Applied to RICO, the broad
language “any . . . group of individuals associated in fact al-
though not a legal entity”’? interpreted in light of the preceding
specific terms yields the result that all RICO “enterprises’” must
be, by definition, legitimate. And it is true that the specific terms
‘“‘partnership, corporation, [and] association”® connote legiti-
mate organizations.

There is also a doctrine of statutory interpretation which
resolves ambiguities in penal statutes to the benefit of the defen-
dant,’ although this canon of lenity should not be used to violate
the clear intent of the legislature in enacting the statute.® The
minority view argues for the application of the canon of lenity in
RICO: the doctrine would not run counter to legislative intent,*
thus given the ambiguity of “‘enterprise” all doubts should be
resolved in favor of a potential defendant, and the narrow con-
struction of the word should be favored. However, the weight of
authority protests that such a reading of the statute “leaves a

Organized Crime Control Act of 1970: An Analysis of Issues Arising in its Interpretation,
27 DEPauL L. Rev. 89, 98-99 (1977). Since by definition an individual can be an
“enterprise”, it follows that if “enterprise” includes criminal ventures as well as legitimate
businesses, RICO can conceivably be stretched to punish lone criminals having no connec-
tion with any organization. 18 U.S.C. § 1961(4) (1976).

27. United States v. Cappetto, 502 F.2d 1351, 1358 (7th Cir. 1974). The Cappetto
court also asserts that, while § 1962(a) deals with infiltration of legitimate businesses,
subsections (b) and (c) are aimed at illegal organizations, But there seems to be no
rational basis for the distinction, since the same definition of “enterprise” applies in all
three subsections. See 542 F.2d at 110 n.5; see also note 5 supra.

28, United States v. Altese, 542 F.2d at 107 (Van Graafeiland, J., dissenting); United
States v. Insco, 496 F.2d 204, 206 (5th Cir. 1974). See also 2A §. SUTHERLAND, STATUTES
Anp StaTUTORY CoNSTRUCTION § 47.17, at 103 (C. Sands 4th ed. 1973).

29. 18 U.S.C. § 1961(4) (1976). See note 3 supra.

30. Id.

31. United States v, Bass, 404 U.S. 336, 348 (1971); United States v. Campos-
Serrano, 404 U.S. 293, 297 (1971}; Rewis v. United States, 401 U.S. 808, 812 (1971); United
States v. Archer, 486 F.2d 670, 680 (24 Cir. 1973).

32, United States v. Brown, 333 U.S, 18, 26 (1948); United States v. Gaskin, 320 U.S.
527, 530 (1944). See also 2A J. SUTHERLAND, supra note 28, § 47.22 at 118.

33. See note 25 supra and accompanying text.
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loophole for illegitimate business to escape its coverage.’’®

C. “PATTERN OF RACKETEERING AcTiviTY”’ UNDER RICQO

To establish a RICO violation the prosecution must show
participation in an enterprise through a “pattern of racketeering
activity,” which is defined as “two acts of racketeering activity,
one of which occurred after the effective date of [the statute (i.e.,
1970)], and the last of which occurred within ten years . . . after
the commission of a prior act.”’® The question is raised whether
there must be a relationship between the two acts of racketeering
activity. Since the “target of Title IX is . . . not sporadic activ-
ity,”% and that it is ‘“‘this factor of continuity, plus relationship,
which combine to produce a pattern,’’? the requirement of a rela-
tionship between the predicate acts seems plausible enough. One
line of cases holds that the “acts must have been connected with
each other by some common scheme, plan or motive so as to
constitute a pattern,”*® but more recent authority only requires
that both predicate crimes be related to the affairs of the enter-
prise.® In Rone, the three murders and two acts of extortion form-
ing the pattern of racketeering activity flowed naturally from the
existence of the RICO ‘“‘enterprise,” i.e., the defendants them-
selves, thus the prosecution had no problem in establishing such
an obvious nexus.*

34. United States v. Altese, 542 F.2d at 106-07.

35. 18 U.S.C. § 1961(5) (1976). See note 4 supra.

36. S. Rer. No. 91-617, 91st Cong., 1st Sess. at 158 (1969).

37. Id.

38. United States v. Stofsky, 409 F. Supp. 609, 614 (S.D.N.Y. 1973), aff'd, 527 F.2d
2317 (2d Cir. 1975), cert. denied, 429 U.S. 819 (1976); United States v. White, 386 F. Supp.
882, 883-84 (E.D. Wis. 1974). See also United States v. Kaye, 556 F.2d 855, 860-61 (7th
Cir. 1977); United States v. Field, 432 F. Supp. 55, 60 (S.D.N.Y. 1977).

39. United States v. Mandel, 591 F.2d 1347, 1375 {2d Cir. 1979); United States v.
Elliott, 571 F.2d 880, 889 (5th Cir.), cert denied, 434 U.S. 1021 (1978); United States v.
Nerone, 563 F.2d 836, 852 (7th Cir. 1977); United States v. DePalma, 461 F. Supp. 778,
783 (S.D.N.Y. 1978).

Nerone involved a casino gambling operation conducted upon the premises of a mo-
bile home park (the corrupted “‘enterprise” as alleged by the government), but conviction
under § 1962 (c) were reversed because the government failed to prove that the proceeds
of the casino operation were invested in the mobile home park corporation. However, the
court indicated that the prosecution could have chosen the gambling association itself as
the “enterprise.” 563 F.2d at 851-52. Compare with United States v. Sutton, 605 F.2d 260,
264 n.1 (6th Cir. 1979).

40. 598 F.2d at 566-67.
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D. CriMINAL FoOrrEITURE PENALTIES UNDER RICO

Violations of RICO are punishable by a fine of not more than
$25,000, imprisonment for not more than twenty years and forfei-
ture of any interest acquired or maintained in violation of the
statute.! The latter sanction is unique in modern federal criminal
law, because forfeiture is imposed directly on an individual defen-
dant rather than through a separate in rem proceeding.* To pro-
vide procedural mechanisms for implementing the forfeiture pro-
vision of RICO, three additions to the Federal Rules of Criminal
Procedure were made in 1972.° The statute also allows district
courts to enter restraining orders and prohibitions to prevent the
transfer of property or other interest subject to forfeiture.* In one
recent case, the Second Circuit affirmed an order imposing condi-
tional forfeiture upon the defendant’s property; the defendant
was offered the option of redeeming his seized corporation within
six months of judgment, by payment of cash or other property
satisfactory to the Attorney General having a value of $100,000.4

The language in section 1963 is subject to varied interpreta-
tions, causing one court to remark that ‘“[t]he scope of the stat-
ute is indeed without precise boundaries.”* Several courts, how-
ever, have upheld the constitutionality of the forfeiture provi-
sion,*” even though it is not clear what interests or property rights
are subject to forfeiture. The Fifth Circuit has held that a union

41. 18 U.S.C. § 1963(a) (1976). Cf. 21 U.S.C. § 848(a)(2) (1976) (providing for the
forfeiture of interests acquired through participation in a narcotics enterprise). RICO also
provides for discovery and civil remedies, including private treble damage actions by
persons injured by racketeering activity. See 18 U.S.C. § 1964 (1976).

42. United States v. Huber, 603 ¥.2d 387, 396 (2d Cir. 1979).

43. Fep. R. CriM. P. 7{c)(2) provides that “the indictment or the information shall
allege the extent of the interest or property subject to forfeiture”; Rule 31(e) provides for
a special verdict to be returned as to the extent of the interest or property subject to
forfeiture; Rule 32(b)(2) authorizes the **Attorney General to seize the interest or property
subject to forfeiture, fixing such terms and conditions as the court shall deem proper.”
See also United States v. Hall, 521 F.2d 406 (9th Cir. 1975)(indictment gquashed because
of government’s failure to allege the extent of the interest subject to forfeiture pursuant
to Rule 7{c)(2)).

44, 18 U.8.C. § 1963(b) (1976). In United States v. Scalzitti, 408 F. Supp. 1014 (W.D.
Pa. 1975), the court ruled that an injunction prohibiting the defendant from transferring
his business assets did not deprive him of his presumption of innocence, but only served
to maintain the “status quo.” Id. at 1015.

45, United States v. Huber, 603 F.2d 387, 397 (2d Cir. 1979).

46. United States v. Rubin, 559 F.2d 975, 992 (5th Cir. 1977).

47. United States v. Parness, 503 F.2d 430 (2d Cir. 1974), cert. denied, 419 U.S. 1105
(1975); United States v. Scalzitti, 408 F. Supp. 1014 (W.D. Pa. 1975); United States v.
Amato, 367_F. Supp. 547, 549 (S.D.N.Y. 1973).
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officer’s position is an “interest’” subject to forfeiture, although
the defendant was not barred from holding future positions in the
management of the union.®® Similarly, if funds derived from rack-
eteering activity are mixed with ‘“clean’”’ money and both bank-
rolls are used to operate a legitimate business, what part, if any,
of the business is subject to forfeiture? In recognizing this prob-
lem the Second Circuit rejected the appellant’s claim that the
forfeiture provision violated the eighth amendment’s ban on cruel
and unusual punishment, holding that section 1963 permitted the
trial court sufficient flexibility in avoiding ‘“‘draconian (and per-
haps potentially unconstitutional) applications of the forfeiture

provision,” and that “where the provision for forfeiture is keyed .

to the magnitude of a defendant’s criminal enterprise, as it is in
RICO, the punishment is at least in some rough way proportional
to the crime.”*

E. THE ANALYSIS IN United States v. Rone

In Rone, the government proved that the defendants com-
mitted three brutal murders and two acts of extortion; from this
standpoint, the long prison terms were a just result. It is doubtful,
however, that the defendants should have been prosecuted under
the RICO statute, because to prosecute this case under that stat-
ute, the government had to stretch the term “enterprise’” to en-
compass virtually all patterns of racketeering activity; if this be
the meaning of the key word, “enterprise’”’ becomes a redun-
dancy, and one wonders why Congress did not simply prohibit
“patterns of racketeering activity.””® The fact that “enterprise”
is separately defined and separately integrated into the statute
indicates that the word was meant to have meaning independent
of “pattern of racketeering activity,” hence its definition is most
likely to include only legitimate organizations.

Aside from considerations of common-sense statutory con-
struction, the Rone majority exhibits poor analysis and faulty
-application of precedent. Three examples will suffice to illustrate
this point. '

Rone cites United States v. Cappetto® to bolster its conten-

48. United States v. Rubin; 559 F.2d at 990-92.

49. United States v. Huber, 603 F.2d 387, 397 (2d Cir. 1979).

50. United States v. Sutton, 605 F.2d 260, 265-66 (6th Cir. 1979).
51. 502 F.2d 1351 (7th Cir. 1974), cert. denied, 420 U.S. 925 (1975).
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tion that ‘“‘enterprise’’ includes purely illegal associations. In
Cappetto, the Seventh Circuit rejected the argument advanced
by appellants that their illegal gambling association was not an
“enterprise’”’ under RICO, citing United States v. Parness® for the
proposition that the key word was to be interpreted broadly. Yet
in Parness the question before the court was whether the infiltra-
tion of a legitimate foreign business by Americans through acts
committed in the United States fell within the ambit of RICO;
the fact that the court answered this question in the affirmative
does not stretch the meaning of “enterprise’ to include illegal
associations. Thus in Cappetto the court’s reliance upon the hold-
ing in Parness is misplaced; in Rone, a fortiori, the court’s reli-
ance upon Cappetto is misplaced.

This reliance upon Cappetto is faulty for another reason. In
support of its holding that an illegal gambling operation was a
RICO “enterprise,” the court in Cappetto cited a Senate Com-
mittee Report which noted that ‘“‘the Federal Government must
. . . prohibit directly substantial business enterprises of gam-
bling.”® Thus, the court reasoned, Congress must view illegal
gambling as “‘enterprises” within the meaning of RICO.* Yet the
cited Committee Report actually referred to Title VIII of OCCA-
70, not Title IX. Title VIII was meant to deal specifically with
illegal gambling operations; the fact that it is part of the same
omnibus act as Title IX does not necessarily mean that the two
titles were enacted with the same congressional intent.*

_ The majority in Rone also cites United States v. Altese®® to
support the view that a RICO “enterprise’’ can be an illegitimate
business. The court in Altese held that the large scale gambling
operation conducted by defendants was a RICO “enterprise” cit-
ing a recent Ninth Circuit case, United States v. Campanale, as
authority for this proposition. But in Campanale the court held
only that section 1962 applied to small businesses as well as to
larger concerns; thus the legitimate business involved, Pronto
Loading and Unloading Company, could not escape RICO’S net
merely because it was not a large corporation.’® Nowhere in the

52. 503 F.2d 430 (2d Cir. 1974), cert denied, 419 U.8. 11056 (1975).

53. 502 F.2d at 1358, quoting S. Rep, No. 617, 91st Cong., 1st Sess. 72-73 (1969).
54. 502 F.2d at 1358.

55. See United States v. Moeller, 402 F. Supp. 49, 60 (D. Conn. 1975).

56. 542 F.2d 104 (2d Cir. 1976), cert. denied, 429 U.S, 1039 (1977).

57. 518 F.2d 352 (9th Cir. 1975), cert. denied, 423 U.S. 1050 (1976).

58. 518 F.2d at 364.
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opinion is it suggested that the result would have been the same
if an illegal organization had been the “enterprise” at issue.

The third leg in the Rone court’s tripod of authority, United
States v. Elliott,* similarly fails to bear the weight of close scru-
tiny. In Elliott, the RICO “‘enterprise’’ consisted of five criminals
associated together for purposes of committing various acts of
murder, arson, and theft; the court took great pains to compare
this gang of ruffians to a large business conglomerate.®® The
Elliott court cites United States v. Hawes" as stating that
“Congress gave the term ‘enterprise’ a very broad meaning,”’* yet
the court in Hawes supported this assertion by citing United
States v. Parness,® United States v. Cappetto,* and United
States v. Campanale.® Furthermore, the “enterprise’ at issue in
Hawes, Peach State Distributing Company, was a legitimate
business dealing in jukeboxes and penny arcade amusements;
this business acted as a front for illegal gambling operations.
Arguably, then, Hawes falls within the ambit of the very activi-
ties Congress was attempting to deal with in enacting Title IX,
namely, the infiltration of legitimate business through racketeer-
ing activity.

F. CoNcLusioN

Certainly the panel in Rone was faced with two very danger-
ous defendants. Yet in blindly following erroneous application of
precedent, contrary to clear legislative intent, and against
common-sense statutory interpretation, the Ninth Circuit cre-
ated authority for far-ranging future RICO prosecutions. Because
the key word “enterprise” has such an expansive meaning in this
circuit, the statute is capable of reaching even the smallest petty
crook, provided the pattern of racketeering activity in some small
way affects interstate or foreign commerce. Here the discretion of
the prosecutor is all-important. Hopefully the prosecutors in the
Ninth Circuit will heed the warning of a recent decision in the
Second Circuit: “[T]he potentially broad reach of RICO poses

59. 571 F.2d 880 (5th Cir.), cert. denied, 434 U.S. 1021 (1978).

60. 571 F.2d at 898. See generally Note, Elliott v. United States: Conspiracy Law and
the Judicial Pursuit of Organized Crime Through RICO, 65 Va. L. Rev. 109 (1979).

61. 529 F.2d 472 (5th Cir. 1976).

62. 571 F.2d at 897, quoting United States v. Hawes, 529 F.2d at 479 (5th Cir. 1976).

63. 503 F.2d 430 (2d Cir. 1974), cert. denied, 419 U.S. 1105 (1975).

64. 502 F.2d 1351 (7th Cir. 1974), cert. denied, 420 U.S. 925 (1975).

65. 518 F.2d 352 (9th Cir. 1975), cert. denied, 423 U.S. 1050 (1976).
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a danger of abuse where a prosecutor attempts to apply the stat-
ute to situations for which it was not primarily intended. There-

fore, we caution against undue prosecutorial zeal in invoking
RICOQ.®®

Lee R. Roper

III. “PROFILE” STOPS AND THE FOURTH AMEND-
MENT: REASONABLE SUSPICION OR INARTICU-
LATE HUNCHES?

A. INTRODUCTION

In United States v. Cortez,' officers of the United States
border patrol set up an observation post adjacent to a highway
in the desert of southern Arizona, in the belief that a certain

suspected alien smuggler would be operating in the area that

night. The officers decided that in watching for the smuggler’s
vehicle they would concentrate only on a certain class of vehicles,
including vans, campers and pickup trucks; within that class only
vehicles which passed the post travelling westward and returned
approximately ninety minutes later travelling eastward would be
targeted for investigation.? During the period of observation the

officers spotted two vehicles in the “profile”’ class, both campers,
one of which returned a short time later, heading east. This

camper was stopped and six illegal aliens were found inside; the
owner/driver of the camper and the smuggler were convicted of
knowingly transporting illegal aliens. A Ninth Circuit panel re-
versed, holding that the border patrol officers did not have rea-

sonable suspicion to stop defendants, and that the intrusion vio-

lated the defendants’ rights under the fourth amendment.

Clearly law enforcement agencies are sifting through past
experience and constructing criminal “profiles” to be used in
detecting anti-social conduct. The central question is whether
such a behavioral model can be utilized to make an investigative
stop of a citizen absent other indicia of criminal activity. The
seminal case of Terry v. Ohio® and the ‘“founded suspicion’’ doc-

66. United States v. Huber, 603 F.2d 387, 395-96 (2d Cir. 1979).

1. 595 F.2d 505 (9th Cir. Apr., 1979) (per Hug, J.; the other panel members were
Chambers and Ferguson, JdJ.).

2. Id. at 506,

3. 392 U.S. 1 (1968). In Terry, a Cleveland plainclothes detective became suspicious
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trine of the Ninth Circuit will be discussed, followed by an analy-
sis of particular “profiles” considered in light of case law and
applicable fourth amendment standards.

B. THE FRAMEWORK OF Terry v. Ohio

All seizures of the person, including those involving only a
brief detention short of arrest, fall within the protection of the
fourth amendment,* and plainly such seizures must at least meet
the requirement of “reasonableness.”’”®* What is reasonable in any
particular case involves a balance between the public interest at
stake and the individual’s right to personal liberty free from gov-
ernmental intrusion.® Although the Terry court disclaimed ruling
on the constitutionality of a stop based on less than probable
cause and instead focused upon the propriety of the subsequent
frisk,” the concurring opinion of Justice Harlan made the sensi-
ble observation that the right to frisk a suspect is dependent upon
the reasonableness of the forcible stop,® and that in this connec-
tion there was little difference for practical purposes between the
holding and dictum.?

of two men loitering on a street corner and peering into a store window at frequent
intervals; eventually the pair were joined by a third man. Thinking that the suspects were
planning a stickup and probably armed, the detective confronted the trio, identified
himself and asked for their names, When the men only mumbled something the officer
spun Terry around and patted his breast pocket. He felt a pistol, which he removed. A
frisk of the second man also uncovered a pistol; the third man was unarmed. Terry was
charged with carrying a concealed weapon, and he moved to suppress the gun as evidence.
The trial judge denied the motion, and all the higher courts, including the United States
Supreme Court, affirmed. :

"4, United States v. Brignoni-Ponce, 422 U.S. 873, 878 (1975); Terry v. Ohio, 392 U.S.
1, 16-19 (1968). Note that fourth amendment protection extends only to seizures executed
pursuant to government authority. See United States v. Davis, 482 F.2d 893, 903-04 (9th
Cir. 1973).

5. “The right of the people to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures, shall not be violated, and no warrants shall
issue, but upon probable cause . . . .” U.8. ConsT. amend. IV. Subject to certain excep-
tions, warrantless searches are per se unreasonable. Katz v. United States, 389 U.S. 347,
357 (1967). Accord, Vale v. Louisiana, 399 U.S. 30, 34 (1970); Camara v. Municipal Court,
387 U.S. 523, 528-29 (1967). The California Supreme Court has stated that the issue in
evaluating possible fourth amendment violations ‘“is not simply whether the conduct of
[the police] might have been ‘reasonable’ under all the circumstances, but whether [the
intrusion] falls within one of the ‘few specifically established and well delineated excep-
tions’ to the warrant requirement.” People v, Smith, 7 Cal. 3d 282, 286, 496 P.2d 1261,
1263, 101 Cal. Rptr. 893, 895 (1972).

6. Pennsylvania v. Mimms, 434 U.S. 106, 109 (1977) (per curiam); Terry v. Ohio, 392
U.S. 1, 20-21 (1968); Camara v. Municipal Court, 387 U.S. 523, 536-37 (1967).

7. 392 U.S. at 19 n.186.

8. Id. at 32-33.

9. Note, Reasonable Suspicion for Border Patrol Stops: United States v. Brignoni-
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Terry firmly rejects the monolithic model of the fourth
amendment which recognizes two polarities: either the officer
effectively restrains the liberty of a citizen, in which case a fourth
amendment seizure has taken place and its validity depends
upon the existence of probable cause to arrest, or else no restraint
has taken place and therefore there is no seizure and the resultant
conversation between officer and citizen is strictly voluntary.!
Instead Terry chooses a sliding-scale model of the fourth amend-
ment, providing police with an ‘“‘escalating set of flexible respon-
ses,”’!" in which “‘increasing degrees of intrusiveness require in-
creasing degrees of justification and increasingly stringent proce-
dures for the establishment of that justification.”'? To justify a
stop, the officer “must be able to point to specific and articulable
facts which, taken together with rational inferences from those
facts,”" warrant the intrusion. The test is objective: could an
officer reasonably conclude, in light of experience, ‘“‘that criminal
activity may be afoot”?" The initial stop must be justified, and
the resultant inquiry must be “‘reasonably related in scope’*® to
the justification for its initiation.

C. THE “FounpeEp SuspPicioN” DocTRINE OF THE NINTH CIrRcuUIT

Prior to Terry, the Ninth Circuit addressed the propriety of
an investigative stop based on less than probable cause to arrest
in Wilson v. Porter.'® Although the defendant in Wilson had not
violated any traffic laws at the time of the forcible stop, the police

Ponce, 15 CoLum. J. TransNaT'L L. 277, 289 (1976). See also Weisgall, Stop, Search and
Seize: The Emerging Doctrine of Founded Suspicion, 9 U.S.F. L. Rev. 219, 229 (1974).

10. J. Caracappa, Criminal Law & Procedure: Some Current Issues, 16 Duq. L. Rev.
499, 502 (1978).

11. 392 U.S. at 10.

12. Amsterdam, Perspectives on the Fourth Amendment, 58 MiNN. L. Rev. 349, 390
(1974). See also Davis v. Mississippi, 394 U.S. 721, 727-28 (1969).

13. 392 U.S. at 21. A close scrutiny of facts and probabilities is mandated by Terry
and its progeny: only conduct that “affirmatively suggests particular criminal activity,
completed, current, or intended” can validate an investigative seizure. Sibron v. New
York, 392 U.S. 40, 73 (1968) (Harlan, J., concurring).

14. 392 U.S. at 30. The nature of the suspected criminal activity is relevant in deter-
mining the propriety of an investigative stop. Thus in Terry the suspected crime was
robbery, and the detective reasonably believed the suspects were armed; the Court ap-
proved the stop and frisk even though the period of observation was only several minutes,
In contrast, the suspected crime in Sibron was possession of narcotics; the Court held the
stop and frisk impermissible though the period of observation was several hours. La Fave,
“Street Encounters” and the Constitution: Terry, Sibron, Peters and Beyond, 67 MicH.
L. Rev. 40, 65 (1968). See J. Caracappa, supra note 10, at 510.

15. 392 U.S. at 20, 29.

16. 361 F.2d 412 (9th Cir. 1966).
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officers executing the stop apparently felt that a motorist cruising
the streets at three a.m. presented suspicious circumstances re-
quiring further investigation. While looking into the car, one of
the officers saw a gun barrel protruding from beneath the passen-
ger front seat and subsequently arrested defendant. The court
upheld this intrusion, arguing that although probable cause to
arrest did not exist at the time of the stop, only a “founded
suspicion” was necessary to authorize a brief investigative stop;
all that was required was ‘“‘some bases from which the court can
determine that the detention was not arbitrary or harassing.”"
The test is subjective and grants the officer wide latitude to act
in light of experience; the court stated that it ‘““‘need not look for
a reconstructed, after-the-fact explanation of what may have
been nothing more at the time . . . than the instinctive reaction
of one trained in the prevention of crime.”'®

Yet instinctive reactions (hunches) are exactly what the
Court in Terry warned should not be used to justify a seizure of
the person, absent other reliable indicia of criminal activity. This
conflict has led one commentator to conclude that Terry effec-
tively overrules Wilson.?® However, recent Ninth Circuit
“founded suspicion” cases have cited Wilson as controlling au-
thority,?® while other factually similar cases have ignored the
subjective test of Wilson and have chosen to follow the principles
of Terry.”

In United States v. Brignoni-Ponce,® the United States Su-
preme Court applied the criteria of Terry in affirming an en banc
Ninth Circuit decision, holding that ‘‘[e]xcept at the border and

17, Id. at 415.

18. Id.

19. Weisgall, supra note 9, at 244,

20. See, e.g., United States v. Gonzalez-Diaz, 528 F.2d 925 (9th Cir. 1976) (per
curiam); United States v. Rocha-Lopez, 527 F.2d 476 (9th Cir. 1975), cert. denied, 426
U.8. 977 (1976); United States v. Holland, 510 F.2d 453 (9th Cir.), cert. denied, 422 U.S.
1010 (1975); United States v. Rodriguez-Alvarado, 510 F.2d 1063 (9th Cir. 1975) (en banc);
United States v. Larios-Montes, 500 F.2d 941 (9th Cir. 1974), cert. denied, 422 U.S. 1057
(1975); United States v. Bugarin-Casas, 484 F.2d 853 (9th Cir, 1973); United States v.
Davis, 459 F.2d 458 (9th Cir. 1972).

21. United States v. Brignoni-Ponce, 422 U.S. 873 (1975), aff'g 499 F.2d 1109 (9th Cir,
1974); United States v. Carrizoza-Gaxiola, 523 F.2d 239 (9th Cir. 1975); United States v.
Torres-Urena, 513 F.2d 540 (9th Cir. 1975); United States v. Ward, 488 F.2d 162 (9th Cir.
1973) (en banc); United States v. Mallides, 473 F.2d 859 (9th Cir. 1973). See generally
Note, Criminal Law & Procedure, The Doctrine of Founded Suspicion, 6 GOLDEN GATE
U. L. Rev. 509 (1976).

99. 422 U.S. 873 (1975), aff’z 499 F.2d 1109 (9th Cir. 1974).
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its functional equivalents, officers on roving patrol may stop vehi-
cles only if they are aware of specific articulable facts, together
with rational inferences from those facts, that reasonably warrant
suspicion that the vehicles contain aliens who may be illegally in
the country.”? Though the governmental interest in guarding
against the smuggling of illegal aliens is legitimate, the border
patrol should not be allowed to stop motorists at random on less
than reasonable suspicion, since such power tends to abrogate the
fourth amendment rights of citizens mistaken for illegal aliens.
The Brignoni-Ponce decision should clarify Ninth Circuit case
law regarding the proper standard of the doctrine of “founded
suspicion.”

Assuming that the objective test of Terry and Brignoni-
Ponce is proper in assessing the existence of reasonable suspicion
justifying an investigative stop, a nagging question remains: what
are “specific, articulable facts,” and which inferences derived
therefrom are rational? Must the activity of the suspect affirma-
tively point to particular criminal conduct, as suggested by the
concurring opinion of Justice Harlan in Sibron v. New York,* or
is it sufficient that the behavioral characteristics of the suspect
in a particular environment tend to place that suspect in a class
which in the past has demonstrated a high probability of criminal
conduct? This is the problem posed by the use of criminal pro-
files, exacerbated by the fact that under Terry the officer is al-
lowed to draw upon experience in determining whether reasona-
ble suspicion exists. In this connection, is the officer limited to
personal experience, or is the utilization of the collective experi-
ences of others similarly situated permissible?* In any event one

23. Id. at 884. Cf. Delaware v. Prouse, 99 S.Ct. 1391 (1979) (police made random stop
of car to check licensing and registration without a reasonable suspicion that either vehicle
or driver were subject to seizure for violation of law; the stop was unreasonable under the
fourth amendment). Random stops should be distinguished from roadblock or checkpoint
stops, since in these situations all cars are halted; motorists can see others in similar
circumstances, and thus are “less likely to be frightened or annoyed by the intrusion.”
United States v. Martinez-Fuerte, 428 U.S. 643, 558 (1978), quoting United States v.
Ortiz, 422 U.S. 891, 894-95 (1976). These concerns are relevant because a seizure may not
be reasonable under the fourth amendment if the methods of police investigation used are
harassing or offensive. See Terry v. Ohio, 392 U.S. at 16-17; note 82 infra.

24, 422 U.S. at 884.

25. See note 13 supra and accompanying text.

26, Clearly a policeman can rely upon an uncorroborated tip furnished by a reliable
informant to justify a stop and frisk. Adams v. Williams, 407 U.S. 143, 146-48 (1972). But
see United States v. Brignoni-Ponce, 422 U.S. 873, 890 (1975) (Douglas, J., concurring)
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point is clear: as the public interest at stake in a particular situa-
tion diminishes, and as the behavioral characteristics of a suspect
fall away from the ideal profile model, the seizure of the suspect
approaches conduct that could be termed “arbitrary or harass-
ing.”?

D. UTiLizaTiION OF PARTICULAR CRIMINAL PROFILES

Criminal profiles are specialized behavioral models based
upon empirical data gathered by law enforcement agencies and
applied to specific factual situations. The usefulness of a profile
is therefore limited by the nature of the data used in the initial
formulation, and here the officers may be tempted to substitute
personal hunches for objective scientific data. Cortez is an excel-
lent example of this process at work: the border patrol officers
knew from investigation that the smuggler usually operated on
weekends, yet they had no rational basis for believing he would
operate that night, and further, they admitted “that they had no
reason to know that the vehicle assisting [the smuggler] would
approach from, and return to, the east rather than the west.”’?
Moreover, the officers deliberately excluded commercial looking
trucks, station wagons and sedans from the profile class, though
they were aware such vehicles had in the past been used to trans-
port illegal aliens.?

The Court in Brignoni-Ponce listed several factors to be con-
sidered in assessing the existence of reasonable suspicion to stop
a vehicle in the border area; together these factors form the basis
of the alien smuggling profile.® The apparent Mexican ancestry
of the driver and occupants is relevant, but an investigatory stop

(arguing that in Adams the informant was not credible and that the information upon
which the officer acted was not shown to be based upon first-hand knowledge). This raises
the interesting question of whether a criminal profile and the uncorroborated tip of an
informant are equally reliable for purposes of justifying a stop and frisk.

27. Wilson v. Porter, 361 F.2d at 415.

28. 595 F.2d at 507.

29. Id. at 506. The dissent in Cortez emphasized the desolate terrain and the early
morning hour in finding reasonable suspicion to stop the vehicle. Id. at 510 (Chambers,
J., dissenting). See also United States v. Torres-Urena, 513 F.2d 540, 545 (9th Cir. 1975)
(Wright, J., dissenting); United States v. Jaime-Barrios, 494 F.2d 455 (9th Cir. 1974).

30. The profile elements are as follows: (1) travelling near the border; (2) on a lightly
travelled road; (3) in a notorious smuggling area; (4) in a car that appears to be heavily
loaded or has an extraordinary number of passengers, or has large compartments suitable
for storing aliens; (5) driven by someone of Mexican ancestry; (6) who takes evasive action
or drives erratically; and (7) who is carrying passengers exhibiting characteristics of Mexi-
can residents who appear to be trying to hide. 422 U.S. at 884-85.
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cannot be based solely upon this factor.®! Proximity of the vehicle
to the border, the typical traffic pattern of the road, and the
reputation of the locale as a “high crime” area are all relevant
factors,” although such circumstantial evidence standing alone
cannot justify a stop.® The critical profile characteristic in these
cases is usually a suspicious aspect of the vehicle itself or its
movements,3 as well as aberrant behavior of the driver.®

These latter profile ingredients are critical because they more
closely resemble the “specific, articulable facts’’ required for a
valid stop in Terry; the ethnic and circumstantial factors take on
significance only in conjunction with the more reliable indicia of
criminal activity. This is in keeping with the statement in Terry
that the officer must observe “unusual conduct” which “in light
of his experience’ reasonably leads him to conclude that criminal
activity may be afoot.® Thus a group of Mexicans driving in a

31. Id. at 885-86; United States v. Rocha-Lopez, 527 F.2d 476, 478 (9th Cir. 1975),
cert. denied, 425 U.S. 977 (1976). But see United States v. Bugarin-Casas, 484 ¥.2d 853,
856 (9th Cir. 1973) (ethnic background of the driver as a “neutral fact”}.

32. United States v. Brignoni-Ponce, 422 U.S. at 884-85; United States v. Avalos-
Ochoa, 557 F.2d 1299 (9th Cir. 1977); United States v. Rocha-Lopez, 527 F.2d 476 (9th
Cir. 1975), cert. denied, 425 U.S. 977 (1976); United States v. Jaime-Barrios, 494 F.2d 455
(9th Cir. 1974); United States v. Bugarin-Casas, 484 F.2d 853 (9th Cir. 1973). Cf. United
States v. Magda, 547 F.2d 756, 758-59 (2d Cir. 1976) (suspect stopped and frisked in
narcotics-prone location in New York City). But see United States v. Mallides, 473 F.2d
859, 861 n.3 (9th Cir. 1973), Giving the “high crime area” factor too much weight could
easily lead to harassment of poor inner city residents. See Note, Investigative Stops in
Urban Centers: Upholding the Constable’s Whim, 44 BrookLyn L. Rev. 963, 973 (1978).

33. See United States v. Martinez-Tapia, 499 F.2d 1244 (9th Cir. 1974) (car proceed-
ing slowly on road one mile from border in sparsely populated area not sufficient basis
for stop). However, the presence of a vehicle in a notorious smuggling area combined with
suspicious movements or appearance of vehicle can be enough to support a finding of
founded suspicion. See United States v. Rocha-Lopez, 527 F.2d 476 (9th Cir. 1975), cert.
denied, 425 U.S. 977 (1976); United States v. Nunez-Villalobos, 500 F.2d 1023 (9th Cir.
1974); United States v. Roberts, 470 F.2d 8568 (9th Cir. 1972), cert. denied, 413 U.S. 920
(1973).

34. United States v. Brignoni-Ponce, 422 U.S. at 885; United States v. Madueno-
Astorga, 503 F.2d 820 (9th Cir. 1974) (per curiam) (car equipped with large trunk and
heavy duty suspension system on the rear axle appeared to ‘‘drift” on a curve in the road);
United States v. Larios-Montes, 500 F.2d 941 (9th Cir. 1974), cert. denied, 422 U.8, 1057
(1975) (two cars travelling in tandem, rear car appeared overloaded and riding low to the
ground, observed as it skidded around a corner); United States v. Bugarin-Casas, 484 F.2d
853 (9th Cir. 1973) (station wagon with large rear compartment riding low in the rear).

35. United States v. Rocha-Lopez, 527 F.2d 476 (9th Cir. 1975), cert. denied, 425 U.S.
977 (1976) (car braking unnecessarily at intersection, as if uncertain of the area); United
States v. Larios-Montes, 500 F.2d 941 (9th Cir. 1974), cert. denied, 422 U.S. 1057 (1975)
(car skidding around corner). But see United States v. Ogilvie, 527 F.2d 330 (9th Cir. 1975)
(fact that driver turned off highway and reversed direction before reaching checkpoint
does not justify stop).

36. 392 U.S. at 29-30.
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notorious smuggling area should not be labeled “suspicious’ and
stopped for investigation absent some affirmative behavior sug-
gesting the possibility of criminal conduct. The officer, of course,
has the option of maintaining surveillance and making appropri-
ate inquiries at a later time, after the occupants of the car have
given objective reasons to believe illegal aliens are being trans-
ported.

Though the experience of the officer in similar situations is
not strictly speaking part of the profile, both Terry and Brignoni-
Ponce clearly indicate that this factor is relevant in determining
the existence of reasonable suspicion.®” Certainly the record of
past arrests on similar charges has a bearing on the officer’s utili-
zation of the profile vis-a-vis available facts.*® Thus the “batting
average’’ of the officer is relevant in assessing the strength of prior
experience, but it may not be enough that a considerable number
of prior arrests were made. Clearly in close cases the proven ex-
pertise of the officer in executing judicially valid stops will be
crucial in determining the existence of reasonable suspicion.

Closely related to the alien smuggling profile is the stolen car
profile utilized by a team of federal and Arizona law enforcement
officers in United States v. Carrizoza-Gaxiola.® There, officers
stopped southbound cars matching a profile of vehicles com-
monly stolen in Phoenix and Tucson and driven into Mexico. The
government claimed reasonable suspicion existed to stop
defendant-driver because (1) he was Mexican; (2) he was driving
toward Mexico in a car with Mexican license plates; and (3) he
was driving a late model Ford LTD, a vehicle included in the
profile. The defendant was violating no traffic laws, and there was
nothing otherwise suspicious about his behavior; the forcible stop
was grounded solely upon the profile match.

The court disagreed with the government’s position, finding

37. Id. at 27-28; United States v. Brignoni-Ponce, 422 U.S. at 885.

38. Note, however, where an officer testified that he had made twenty to thirty arrests
of illegal aliens in the Oceanside area during the two years preceding the stop in dispute,
the court gave no weight to such testimony because of the officer’s failure to testify as to
the number of people he had detained who subsequently proved not to be illegal aliens.
United States v. Mallides, 473 F.2d 859, 861-62 (9th Cir. 1973); Accord, United States v.
Magda, 547 F.2d 756, 759-60 (2d Cir. 1976) (Motley, J., dissenting). See also Weisgall,
supra note 9, at 250-51; Bogomolny, Street Patrol: The Decision to Stop a Citizen, 12
Crim. L. BuLL. 544, 573 (1976).

39, 523 F.2d 239 (9th Cir. 1975).
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that “[flounded suspicion requires some reasonable ground for
singling out the person stopped as one who was involved or is
about to be involved in criminal activity.”* Although a profile is
constructed from specific, articulable facts, the ‘“founded suspi-
cion” test requires ‘“some additional fact or facts which focus
suspicion on the individual or vehicle stopped.’’*! This view deci-
sively rejects the lenient, subjective approach of Wilson and, con-
sistent with Terry, stands for the principle that a profile match
alone does not permit an investigatory stop.

Because the public interest at stake in detecting stolen cars
does not approach the widespread economic concern generated by
the presence of hundreds of thousands of illegal aliens on Ameri-
can soil,*? the results of the Terry balancing test* will reflect this
difference when identical degrees of intrusiveness are considered.
Both profiles, however, are vulnerable to use by over-zealous offi-
cers as scientific excuses for ‘“‘fishing expeditions” conducted
mainly against members of the Mexican-American community
who are unfortunate enough to be in the wrong place at the wrong
time,

The development of the Federal Aviation Administration
(FAA) hijacker profile was predicated upon the strong govern-
mental interest in protecting airline passengers from hijackings.*
This profile was developed in October, 1968, through the com-
bined efforts of the FAA, the Department of Justice and the De-
partment of Commerce.* Based on a statistical study of previous
hijackers who, as a group, tended to exhibit behavior different
from the ordinary airline passenger,* the profile consisted of

40, Id. at 241, See United States v. Soto-Soto, 598 F.2d 545, 547 (9th Cir. 1979) (stolen
truck profile).

41. United States v. Cortez, 595 F.2d 505, 508 (9th Cir. 1979). But see State v. Ochos,
112 Ariz. 582, 544 P.2d 1097 {1976) (use of stolen truck profile adequate for lawful stop).

42. United States v. Ortiz, 422 U.S. 891, 900-14 (appendix to opinion of Burger, C.d.,
concurring). :

43. See note 6 supra and accompanying text,

44, One jurist has suggested that the danger to life and property posed by hijackings
alone justifies searching all prospective passengers. United States v. Bell, 464 F.2d 667,
675 (2d Cir. 1972) (Friendly, C.J., concurring). In the same case, however, another mem-
ber of the court rightly pointed cut the *“serious abuse of individual rights” that could flow
from such a sweeping rationale. Id. at 675-76 (Mansfield, J., concurring). See also United
States v. Lopez, 328 F. Supp. 1077, 1097-98 (E.D.N.Y. 1971).

45. See Ingram, Are Airport Searches Still Reasonable?, 44 J. or AIR L. & Com. 131,
133 (1978); McGinley and Downs, Airport Searches and Seizures—a Reasonable
Approach, 41 Forpuam L. Rev. 293, 302 (1972).

46. See United States v. Lopez, 328 F. Supp. 1077, 1082 (E.D.N.Y. 1971); Ingram,
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twenty-five to thirty behavioral characteristics, only a small
number of which were used at any one time to screen passengers
going through the boarding process.” Studies asserted that appli-
cation of the profile would clear 99.5% of air travellers, but would
clear no potential hijackers.*®* As of February 6, 1972, all passen-
gers on all reservation flights in the United States were subjected
to the profile screening system.*

At the outset it should be recognized that, unlike the alien
smuggling profile, the hijacker profile was meant to be used as
part of a larger detection system. As originally conceived, a sus-
pect matching the hijacker profile (a “selectee’’) was required to
submit to examination by a magnetometer and asked to present
proper identification. If the selectee did not activate the magne-
tometer and produced adequate identification boarding was al-
lowed, otherwise a United States marshal was summoned and
further investigation ensued. If necessary, a frisk or pat-down of
the selectee’s outer clothing was conducted,® but this action was
to be taken only as a last resort. According to statistics cited by
one court only about one-tenth of 1% of passengers screened were
actually frisked, but within this group there was a 6% probability
that someone had a weapon.* This probability was deemed high

supra note 45, at 133; J. Dailey, Development of a Behavioral Profile for Air Pirates, 18
ViLL. L. Rev. 1004, 1008 (1973).

47. See United States v. Slocum, 464 F.2d 1180, 1182 (3d Cir. 1972); United States
v. Bell, 335 F. Supp. 797 (E.D.N.Y. 1971), aff’d, 464 F.2d 667, 670 (2d Cir. 1972), cert.
denied, 409 U.S. 991 (1972). The profile characteristics are kept confidential to protect
the effectiveness of the system. But see Note, Searching for Hijackers, Constitutionality,
Costs, and Alternatives, 40 U. Cu1. L. Rev. 383, 396 n.106 (1973).

48. United States v. Lopez, 328 F. Supp. 1077, 1084 (E.D.N.Y. 1971). But see Note,
The Antiskyjack System: A Matter of Search—or Seizure, 48 NOTRE DAME Law. 1261, 1265
n.35 (1973).

49, Ingram, supra note 45, at 136.

50. United States v. Lopez, 328 F. Supp. 1077 (E.D.N.Y. 1971); McGinley and
Downs, supra note 45, at 304. Note that by January, 1973, Federal Aviation Administra-
tion regulations required that all carry-on b