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Comment I

Returning after 15 years to her old haunts
at the Hall of Justice, a law professor
finds the underside grown darker

By SUSAN RUTBERG

ost of the first 15 years of my
ife as a criminal defense
awyer were spent in and
around the San Francisco Hall of Jus-
tice. In January 1998 — after 10 vears
of full-time teaching, and about a dozen
years away {rom the San Francisco

confused, with a strange sense
that things had gotten a Jot
worse in the years since I left
the practice. )

In 1973, I absorbed the cul-
ture of the Hall of Justice from the per-
spective of a lowly, inconsequential stu-
dent — a researcher/writer, last-minute
go-fer for the trial lawyers at the

cutor’'s office.

Also, there are many more women in
the criminal defense bar and the place
is not so solidly white, even on the
bench. Many of the new DAs are young

s, where daily survival was a
gle. The lines were drawn: Every-
black and white, us againsi

them.

| First Person
criminal courts — I went back fora
one-semester sabbatical at the public
defender’s office. T was excited about
the opportunity to try out some of what
I'd been preaching as a teacher.

Yet years of teaching “Lawyering
Skilis” and “Criminal Litigation” was
hardly preparation for the shock of re-
entry. Like Rip Van Winkle when he
first opened his eyes after that long
sleep, I often walked around dazed and

Susan Rutberg leaches triai advocacy and

criminal litigation at Golden Gate University
School of Law in San Francisco. This feaiure
is adapted from an articie she publishe:
Women Defenders, a newslelter for women
criminal defense practitioners.

Bayview-Hunters Point Community
Defender. Everything simultaneously
scared and outraged me in those days,
even the Hall itseif — that g
riress of “Justice” with its
cering fluorescent lights,

And the players — the police, prose-
cutors and judges (all mostly white) ar
rayed on one side, and the “Just Us” ex-
hippies and poverty lawyers (somewhat
less white) lined up with our clients
(mosty poor and
er side. I identified with the clients be-
cause they were mostly young.

Yet they were so unlike me.
young men and women inhabit
world hobbled by poverty and rac

THAT WAS THEN, THIS IS NOW
Some things are exactly the same.
MNew paint hasn’t camouflaged the

grim dinginess of the courthouse. And

on my fir p to the county jail, I'm

almost knocked out by the so-fami

smell - a combination of ins

tional food, too little air and too many

men — the smell of their fear not

masked by their overweening bravado.
Some things have improved.,

fa

version progranis, some run by the
g imistic names such as
overy” or “Resolve o
Stop the Viclence.” Others — such as
g Court and Mentor Court — are
un with the support of the prose-

re are new alternative sentencing’

women; some are openly gay or les-
bian: several are of color. On the one
ha this diversification is cncourag-
ing. On the other hand, a defendant of
color in San Francisco in 1998 is likely
to be prosecuted by another person of
celor. It’s hard to think of this as
progress, though it probably is.
But the ranks of the accused are. if
anything, less diverse than when § was
Jast here. Twenty-five years ago. dis-
proportionately large numbers of
African-American men were being
prosecuted. Today, the numbers of de-
fendants of color are off the charts. I'm

stunned by the vis
ter young man, alimost all of color,

ils: Young man af-

See RUTBERG page 7
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The Re;ﬁab!imn bid to hold Attarney General

F THE

Janet Reno in contempt of Congress is a
contemptible abuse of power

By CHRISTOPHER H. SCHROEDER
and NEIL KINKOPF -

the House Committee on Govern-
ment Reform and Oversight

AL crossed a constitutional line on
Aug. 6 when it voted, along straight party
lines, 10 hold Attomey General Janet
Reno in contempt for refusing 1o furn

~ over memoranduims prepared by -Justice
Department official Charles LaBella and
FBI Director Louis Freeh. ;

. Classic “prosecutor’s memos” of the
sort prepared in anticipation of possible
indictments, these memorandums sumima-
rize and analyze facts gathered by the de-
partment’s campaign finance task force,
which has been investigating irregularities
in fund raising by the Democratic Nation-
a1l Clammittos nene i the 1008 elactinns,

The Burton/Reno impasse thus repre-

sents yet another instance of increasingly
aggressive efforts by Congress (o dictate
executive branch decisions through the
political pressure of oversight hearings,

. document requests, demands for inter-

views with executive branch officials and
other methods.

THE POLITICS OF LEGISLATION

No one doubts that Congress is the law-

making branch. And no one should doubt
the indispensable presence of politics in
the making of laws. Properly understood
as the act of governing curselves, politics
is the very essence of legislaiing.

But the American form of government
establishes certain strictures on the chan-
nels theoueh which political influence

s

~

T
|

Ciri-
zens for the Abate-
ment of Aircraft
Noise Inc., 501
U.5.252, the
court held that

board of review's role to the mere power
to make recommendations o MWAA,
Where MWAA rejected such a recom-
mendation, it could take no further ac-
tion on the matter for 60 days, but
agreements with the
board could take ef-
fect immediately. The
D.C. Circuit U.S.
Courtof Appeals, in
Hechingerv.
MWAA, 36 F.3d 97

M HAYNES
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Continued from page 5

mostly African- American, wear the J“.[
Jjumpsuits, garish spots of orange among
the dark suits in superior court.

PRELIM DAY: A ONE-WOMAN SHOW

Nor has life has gotien easier for those
of us who arerresponsible for providing
counsel to these disadvantaged defen-
dants.

On my first day in the office I learn
that my first prelim day is — tomorrow!
Falso learn that I have inherited a
caseload that had been assigned — in
name only -— to someone who was just
finishing up a four-month-long murder
trial. Because he was in trial, he had nev-

Saddest of all, so many
of the young people in
jail are the children —
and even
grandchildren — of the
people | used to
represent. What | see in
their faces scares me.

cr actually met the 45-plus people on cal-
endar for the next day whose case files
bore his name.

Because of staffing shortages, the of- -
fice system is to continue o assign cases
to lawyers in trial, though the files are
actually “handled” by other lawyers until
the trial ends -— or, as in my case, until a
new person steps into the rotation.

In the PD’s office, responsibility for
“running” calendar in each of the four
preliminary hearing courts rotates among
the lawyers assigned. With our numbers,
that means that every eight days one pub-
lic defender represents virtually all the
defendants, both in and out of custody,
on that court's arraignment calendar. All
told, this is between five and 30 defen:
dants. And that’s not all: That same pub-
Iic defender also represents most of the
people on the continued calendar, some-
times as many as 40 to 50 defendants. Of
course, in some of these cases conflicts
are declared and private counsel appoint-
ed. And then there is the very occasional
client with retained counsel. But typicai-
ly a prelim day feels like an all-day, one-
woman show, with no real intermission,
and way too few laugh lines.

That night I stay up late reading all the
files. Some of my new cases had been
worked up, but many others had fallen
thmugh the cracks. Several clients had
been in jail for wéeks, meeting a differ-
ent public defender at every court ap-
pearance. Some had never been inter-
viewed. 1 try to prepare the cases set for

prelim the next day, got knowing -
whether continuances will be granted.
There’s no time for any of the steps I
teach my students: go to the scene; inter-
view witnesses; research the law; brain-
storm a theory of the case; think through
. evidence quesuons.

?MN FROM THE NAKED CITY
Panic sets in. ~
1n the morning, I dread the holding

cell, afraid the clients will take out their

anger on me — their Jatest brand-new
public defender. Instead I find the people
in jail, for the most part, are not nearly as
pissed off as they have every right to be.
They are just glad to finally meet some-
one who will be their permanent lawyzf.
I wonder if this is because as poor people
they have such low expectations for de-
cent treatment {rom any government
agency, especially “public pretenders.”

Somehow I get through the day — and
all the prelim days, motions 1o revoke
and pretrial motions that follow. In the
meantime, I become a sponge that ab-
sorbs.a miilion painful stories from the
naked city.

During my five-month stint [ represent
many longtime addicts, lots of them tired
and ready to quit. But even in Willie
Brown’s San Francisco — with its liberal
DA, progressive sheriff and compassion-
ate judges — drug treatment programs
are hard to come by. On the day before |
leave, two men who've been given one
tast chance to avoid state prison, and
have-been waiting in county jail for
months, are both accepted into a treat-
ment program. I find out later that nei-
ther made it through the first week,

Saddest of all, so many of the young
people in jail are the children — and
even grandchildren — of the people 1
used to represent. What | see in their
faces scares me: an absence of affect, a
sense of hopelessness. Raised by parents
not really present because of drugs, alco-
hiol and/or incarceration, many of these
kids fearned carly on to cope by getling
high. I'm reminded of Jim Goldberg's
photography show about homeless young
addicts, “Raised by Wolves,” and start to
think about my young clients as cubs.

In the jail, ¥ run into a former client. a
guy I barcly remembered from 20 years
ago. He lells me that his son — whom he
hadn’t seen in a long time — is also in
the jail and he is glad for the opportunity
{0 re-connect.

“What is he charged with?" I ask.

“Oh, nothing too serious, just spousal
abuse,” He laughs at the look on my
face: “Hey, don’t blame me! I didn’t
raise him.”

“I'm leaving now,” I say, getting up
from the interview room, “and you just
keep on saying that over and over, until
you hear yourself.”

THE ‘STRANGE FRUIT' OF OUR TIME

But my client's absent parenting is
only part of the reason his son is in jail.
All these young men of color, locked up
for years and years, are the terrible
“strange fruit” — as Billie Holiday once
put it — of our time. In many ways
things seem better now: The Hall of Jus-
tice functions more like a community. In
25 years the culture of the professionals
in the criminal justice system has
changed s:gmficamiy There is tangible
diversity. The mix of backgrounds, cul-
tures, viewpoints, makes the Hall'a vi-
brant, even exciting place to be.

But for the rising tide of poor, young
people filling the prisons as fast as we
can build themn; the cultare has not im-
proved.: What used to be a gap between
poverty and justice is now a chasm.

I come back to teaching with a re-
newed sense of the importance of indi-
gent criminal defense. Working to keep
young people of color out of prison or to
mitigate the time they spend away from
the community won’t fix the deep-rooted
problems’involving race and class in
American society. But from this Rip Van
Winkle’s perspective, it is definitely a
neocssary p&ﬁ af the solution. @ ;

R the boﬁem Ime of pract ng law.
Law lnc., every Thmsday Onh; in ﬂre Recorder.
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Continued from page 4
ders eight men who have

survived the

landing at Omaha Beach 10 undertake a

suicide mission

They must locate Pn-

vate James Ryan (Matt Damon), a para-

trooper downed in occupt

ed Normandy,

and send him home. Thel assignment

foregrounds an exarninaty

on of what the

nation owes its individugls - and of

what the citizen, in turn Jowes his com-
munity.

The patrol's trip acrosh enemy tern

tory offers unlimited variations on the

combat film's balancing ©
The outspoken New Yor

ol interests.
er (Edward

Burns) demands that their eight lives be

weighed against Ryan’s §
the math to me!” The Te

ne: “Explam
nessee sharp.

shooter (Barry Pepper) wants 1o consid-

er life against life: “This
is a serious misallocatiot
he argues. “1 am a finely
ment of warfare.”

The film's

entire mi

of resources.”

tuncd instru

s requisite oytsider, the in-

experienced Corporal Ugham (Jeremy

Davies), naively believes
emerges {rom swapping a

his cormrades. But Uphar rem

party of one: His crucial §
separate himself from hig

that a socicty
didresses with
s5ad
nahility to
orde;

SO

tually compounds disastdr. When Up-

ham finally kills, he isn't

soldier. but as an individia

heen personally wronged

Like the protagonist of
combat film. Miller is res
the ultimate weighing of
platoon. So he
own history to
al connection with his mg
make his task unendurahie.
fort fails. He mus
tween his men's
salety, a deci
sacrifices men Lo the misy
time,
maore) observes, “the misg

That plot device allows
modify the combat genre
outcome to provide a ne

2 fina

“ Miller’s sergeant (Fom Si

acting as a
I who has

every other
ponsible for
drivate against
qonceals his
ort of person
n that \muld
Bt of-

ind Ry
ventionally
jon. “Bul this

won s a man.”
Spielberg to
s traditional
perspective

on America’s current priorities, His

pointis a sharp one, but i

isn’t subtle:

Our social sysiem depends upon the in-

dividual’s placing himsel{
the group. And upon the g
placing itself in service 10
al. Our future demands th.
get home.

in service (o
roup’s then
the individu-
at somebody

LINES OF OBLIGATION

Flag desecration amend

" nents aré distraught over.

lieve is a disintegrating sc
they have the chronology
respect {for the flag] is the
hate,” Citizens Flag Alliay

ment pro
hat they be-
ciety. But
srong. “Dis-
genesis of
ce Chairman

Pat Brady told the Senate. 7l provokes
the dissolution of our unity.” What the

flag-wavers have fatled to note is that a
20-year shearing of the lines of nNuw .
ton flowing between cittzen and s
ety have preciuded — not dismantled
e it 21st-century American communi-
[y,

communicate positive ]dt"xl\ m
people. But so would health
programs and & meaningful 2
global warming. Potoma
us remernber the vels. c
provide adequate funding tn the puhln
schools where the men Hke Ryvan's John
Miller worked before the war

Spictberp gives short shrilt to the no-
tion that the dead want our gratitude
They don’t. What they dewand instead
b e quite literally - our Hives, We are

Like every combat
movie ever made,
Hyanis an attempt to
harmonize man's
status as an
individual with man's
equally essential role
as the member of a
larger society.

for them, 10 be what

snnot he, 10 do what they wouldd
have wanted done. “Farn this” Mitter
Says.
It is u Hfetime commitment that
binds ose of us born

the mmc at Rommel Bridge - as is
early the import of Ryan's

1o me that day on the bridge.”
says to Mitler. “And 1 have tried (o live
my life the best that ¥ eould. 1 hope |
have earned what you did for me,

Ryan argues that cur o UFY
iz measured by whom we serve, not by
what we salute: by odfacts for the Tiv-
ing, not by our adoration of the inani-
mate; by our products, not our
pageantry; and by our re-examination
of each day's labor to ensure it was the
best we could do. In the end, we can
only hope it has been cnough. &

3
X
<

Every newspaper
has a voice.

We're not afraid
to raise ours.

Ad Hominem,
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