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Larson: Spousal Support

EQUITY AND ECONOMICS:
A CASE FOR SPOUSAL SUPPORT

Bianca G. Larson*

With the rapid rise in the divorce rate! and the advent of no-
fault divorce, the legal and social issues of spousal support have
gained importance. Ironically, as the number of divorces has in-
creased, the number of women? awarded spousal support has de-
creased.® The popular myth is that a divorcee lives high on her
ex-husband’s money; the reality is that spousal support is
awarded in only ten percent of divorces.! Contrary to a woman'’s
expectation of fair treatment and individual consideration,®
spousal support for the majority of women remains at best a myth
and at worst a cruel joke.

The recent influx of women into the labor force and media
attention to the feminist movement have created the assumption
that spousal support is no longer required. However, close scru-
tiny of actual job opportunities for women outside the home re-
veals otherwise. Older women seeking entry or re-entry and single
mothers of young children are particularly handicapped in the
labor market. Economic needs, exacerbated by employment disa-

* Second Year Law Student, Golden Gate University School of Law.

1. In 1972, the latest year for which such figures are available, the United States had
the highest divorce rate in the world: 3.72 per 1,000 population. By 1973, this figure rose
to 4.4 per 1,000 and by mid-1974, to 4.5 per 1,000. P. GLick, SOME RECENT CHANGES IN
AmEeRIcAN FamiLies 10 (U.S. Bureau of THE Census, Dep't o COMMERCE, SERIES P-23, No.
52) (1975).

Among those married a long time, the divorce rate has been rising dramatically. It
more than doubled in the decade from 1963-1973 and in 1973 almost one half of all divorces
occurred after seven years of marriage, and one fourth after 14 years. Griffiths, How Much
is @ Woman Worth, in EcoNnoMic INDEPENDENCE FOR WOMEN 23, 32 (J. Chapman ed. 1976).
The group of women presently 40-49 years old set a record for early marriages and high
birth rates; this same group has experienced a substantial increase in divorce. P. GLick,
supra at 3-6.

2. In California, either spouse may be awarded spousal support. However, there are
few cases in which the husband is the supported spouse, Therefore, this article will assume
that the wife is the supported spouse. This is merely a recognition of reality, and not an
attempt to perpetuate the cultural stereotype of the dependent female.

3. Nagel & Weitzman, Women as Litigants, 23 Hastines L.J. 171, 190 n.50 (1971).
See also Weitzman, Legal Regulation of Marriage: Tradition and Change, 62 CaLr. L,
Rev. 1169 (1974).

4. Weitzman, supra note 3, at 1186.

5. Cavr. Civ. CobE § 4801(a) (West Supp. 1978). See notes 41-60 infra and accompany-
ing text.

443
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bilities, and equity itself require that spousal support be awarded
as compensation for a woman’s contribution to her marriage and
for rearing her family.

This article will first examine the continuing need for spousal
support in the context of current legal issues and judicial atti-
tudes in California.® It will also briefly suggest some possible
theories on which to base spousal support and some alternatives

-to spousal support for consideration by the legislature and judici-
ary in addressing the defects in the present law.

I. THE CONTINUING NEED FOR SPOUSAL SUPPORT

The rise in the divorce rate and the concomitant decline in
the award of spousal support can be attributed in part to the
apparent belief of some members of the judiciary that jobs are
increasingly available to women on a competitive basis with men.
In actuality, the job market for women is dismal. The fact re-
mains that women still face a job market geared to the married
male.” Despite the rapid growth of the female labor force in recent
years,® a woman seeking employment will find only a limited
number of jobs available. The United States Supreme Court rec-
ognized that continued economic discrimination against women
and the socialization process of a male dominated culture com-
bine to make ‘“the job market . . . inhospitable to the woman
seeking any but the lowest paid jobs.’”

6. This article will not discuss amounts or exact terms of spousal support orders as a
separate topic.

7. See notes 9-14, 28-30 infra and accompanying text.

8. In 1920, female workers comprised 22.7% of all workers. By 1970, this percentage
had increased to 43.3. For an analysis of this increase, see A. SiMMoNs, A. FREEMAN, M.
DunkLE & F. Brau, Task Force oN WORKING WOMEN, EXPLOITATION FROM 9-5, at 43-47
(1975) [hereinafter cited as TAsk FORCE oN WORKING WOMEN].

9, Kahn v. Shevin, 416 U.S. 351, 3563 (1974). See also Califano v. Webster, 430 U.S.
313, 318 (1977) (per curiam). The holdings in these cases can be criticized, but the findings
are beyond dispute. In Kahn v. Shevin, both the majority and the dissent agreed on the
finding of discrimination in the job market. 416 U.S. at 3563 (majority), 358-59 (dissent).
In 1970, while 40% of men in the work force earned over $10,000 and 70% earned over
$7,000, 456% of women working full time earned less than $5,000 and 73.9% less than
$7,000. 416 U.S. at 353 n.4, quoting U.S. Bureau of the Census statistics.

10. The service sector, defined by the United States Department of Labor Women’s
Bureau to include private household workers, cleaners and janitors, food service workers,
health service workers, and personal service workers, is the single most important em-
ployer of women. In 1973, nearly one fourth of all women workers were employed in this
sector, making up approximately 63 percent of all service employees. U.S. WoMEN’s Bu-
REAU, DEP'T OF LaBOR, BuLL. No. 297, 1975 HanpBook oN WoMEN WORKERS 90 (1975)
[hereinafter cited as 1975 HanDBOOK]. A woman’s median wage in this industry was
57.8% of the man’s working next to her. Id. at 130.

Sales is another industry in which women, and especially the displaced homemaker,
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Women are primarily concentrated in low paying, female-
intensive industries and occupations.' Unfortunately, little head-
way has been made in sex-desegregating higher paid, male-
intensive fields, such as management, the trades, and certain
professions.!' Moreover, contrary to public opinion, the disparity
between women’s and men’s earnings has actually increased.®?
Comparable educational attainment does not decrease this dis-
parity,” nor do women fare better in high paying job categories
such as the professions or skilled technician positions."

may find work. In 1973, approximately 2.2 million women were employed as sales workers.
Id. at 89. However, they were concentrated in the lower-paying trades, such as in ready-
to-wear sales or in eating and drinking places. K. AMUNDSEN, A NEw LOOK AT THE SILENCED
Masority 35-36 (1977). Their median salary was 37.8% that of male sales workers, 19756
HANDRBOOK, supra at 130, who were concentrated in the higher-paying sales trades, such
as automobiles, farm equipment, building materials, insurance and real estate sales. K.
AMUNDSEN, supra at 35.

11. The authors of the Report of the Twentieth Century Fund Task Force on Women
and Employment state:

[One] way of approaching the issue of the concentration of
women in sex-segregated occupational categories is to construct
an “index of segregation’ based on the percentage of women in
the labor force who would have to change jobs in order for the
occupational distribution of women workers to match that of
men. This “index of segregation” has remained virtually the
same since 1900; it was 66.9 in 1900 and 68.4 in 1960, showing
that sex segregation has remained virtually unaffected by the
vast social and economic changes of the present century. It is
interesting to note that the figure for racial segregation in 1960
was 46.8, less than three-fourths of the figure for sex segrega-
tion.
Task Force on WoRKING WOMEN, supra note 8, at 50 (citation omitted).

12. While in 1955 women’s median income was 63.9% of men’s, in 1972 it was only
57.9%. Kahn v. Shevin, 416 U.S. at 353 n.5, quoting U.S. Dep’t of Labor statistics.

One reason for this wage disparity is that women workers are less often protected by
union membership. For example, in 1971 only 22% of all union members in California were
women. K. Karrer, WOMEN AT WORK IN CALIFORNIA 26 (1974).

Another explanation for this wage disparity is the higher unemployment rate among
women than men. In 1972, 5.7% of white women and 11.3% of Third World women were
unemployed compared to 4.5% of white men and 8.9% of Third World men. Task Force
ON WorkING WOMEN, supra note 8, at 47. Economists emphasize that unemployed women
form a large pool of reserve labor ready to enter the work force when needed and that this
contributes to the disadvantaged position of women in the labor market. There is no
incentive for employers to raise women’s wages. For an in-depth discussion of the eco-
nomic principles involved see K. AMUNDSEN, supra note 10; K. AMUNDSEN, THE SILENCED
MuaJorrty (1970); AMERICA’S WORKING WOMEN (R. Baxandall, L. Gordon & S. Reverby eds.
1976); J.K. GALBRAITH, EcoNoMICS AND THE PuBLic Purpose (1973); M. KarzeLL & W.
ByHam, WoMEN IN THE WORK Force (1972); J. KREPS, SEX IN THE MARKETPLACE: AMERICAN
WoMEN aT Work (1971).

13. In 1974, a woman college graduate was likely to earn $368 less per year than a
man with only an eighth grade education. U.S. Women’s Bureau, Dep't or LaBoRr, THE
EanNINGS GaP 24 (1976).

14. In 1970, women comprised only 6.5% of the doctors, 2.1% of the dentists, 1.2% of
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Women who have devoted their lives to homemaking often
lack the experience and recognized skills necessary to compete in
the job market. Single women with young children face the addi-
tional problem of inadequate childcare, which makes employ-
ment an impossibility for many. As long as women continue to
face special problems. in the job market, their need for spousal
support will remain.

A. THE DispLACED HOMEMAKER

Society traditionally defined a woman’s primary role to be
that of wife and mother and a man’s role to be that of the family
provider. Feminine success was measured by proficiency in home-
making skills, which were not and are not generally considered
transferable to the job market." Thus, the traditional wife did not
have the opportunity or encouragement to develop the potential
for employment outside the home. The role of homemaker was
considered financially secure because marriage was expected to
last a lifetime, If a marriage did end, alimony would provide
support.

Many women who married at a time when these traditional
notions prevailed currently face a financially insecure future.
They are part of an increasingly large category of women de-
scribed as “displaced homemakers,” a term defined in the Cali-
fornia Government Code!®* as women in their middle years who
devoted their time to homemaking and became displaced through
“divorce, death of spouse or other loss of family income.”" Dis-
placement leaves these women with no source of support; their

the engineers, and 7% of the scientists in the United States. K. AMUNDSEN, supra note 10,
at 32.

In 1973, women’s median earnings were 63.6% of men’s in the professional and techni-
cal job categories. 1975 HANDBOOK, supra note 10, at 130. Part of the explanation for the
lower earnings of women with comparable education to their male counterparts lies in the
channeling of women into lower-paying, lower-status professions, such as teaching and
nursing. Even in these professions, however, women are given little opportunity to ad-
vance. For example, in 1968, only 12% of the teaching force was male; however, males held
T78% of the elementary school principalships. The percentage of female principals actually
dropped from 55% in 1928 to 22% in 1968, giving women elementary school teachers less
mobility in 1968 than they had in 1928. K. AMUNDSEN, supra note 10, at 36-37.

15. In In re Marriage of Brantner, 67 Cal. App. 3d 416, 136 Cal. Rptr. 635 (1977), the
court found that a “{woman’s] . . . experience as a homemaker qualifies her for either
of two positions, charwoman or babysitter. A candidate for a well paying job she isn't.”
Id. at 420, 136 Cal. Rptr. at 637.

16. Displaced Homemakers Act, CaL. Gov't Cope § 7300 (West Supp. 1978).

17. Id. Although the statute uses the term “persons,” women comprise the vast
majority of displaced homemakers.
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age and lack of marketable skills make self-support difficult, if
not impossible. In 1975, the California Legislature expressly ac-
knowledged the severity of the social and economic problems of
displaced homemakers:

[They] . . . are very often without any source of
income; they are ineligible for categorical welfare
assistance; they are subject to the highest unem-
ployment rate of any sector of the work force; they
face continuing discrimination in employment
because they are older and have no recent paid
work experience; they are ineligible for unemploy-
ment insurance because they have been engaged
in unpaid labor in the home; they are ineligible for
social security because they are too young, and for
many, they will never qualify for social security
because they have been divorced from the family
wage earner; they have often lost their rights as
beneficiaries under employers’ pension and health
plans through divorce or death of spouse, despite
many years of contribution to the family well-
being; and they are most often ineligible for Medi-
Cal, and are generally unacceptable to private
health insurance plans because of their age.'®

The great majority of displaced homemakers are divorced
women.” The courts have recognized that “{i}f {a woman] . . .
has spent her productive years as a housewife and mother, and
has missed the opportunity to compete in the job market and
improve her skills, quite often she becomes, when divorced, sim-
ply a ‘displaced homemaker’.”’® Spousal support is necessary to
meet the economic crisis of the displaced homemaker* and

18. Id.

19. Telephone interview with Pat Stich, Volunteer Consultant for the Displaced
Homemaker Center in Oakland, California (April 18, 1978).

20. In re Marriage of Brantner, 67 Cal. App. 3d 416, 419, 136 Cal. Rptr. 635, 637
(1977). The court found that Mrs. Brantner was a displaced homemaker. At the time of
the divorce, she was 44 years old, had been married 25 years, and was the mother of two
teen-aged daughters. She had devoted her married life to caring for her family and had
no marketable job skills.

21. Statistically, & person is most prosperous between the ages of 45 and 54. Among
this age group, only 5.5% of all men and married women are living below poverty level.
U.S. Bureau oF THE Census, DeP'T oF COMMERCE, CURRENT POPULATION REPORTS, SERIES
P-60, No. 98, 35 (1976). However, the incidence of poverty among displaced homemakers
in this age group is four times as great. Id. at 78-79 (computed from statistics herein). The
picture gets more dismal with advancing years; almost one half of all persons over the age
of 65 living below the poverty level are women living alone. Id. at 80.

Most homemakers displaced by divorce receive some temporary spousal support.
When this terminates, many exhaust their share of the community property and eventu-
ally qualify for General Assistance. Generally, this is the only welfare program for which
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should be viewed as “a form of legal insurance or protection for
the woman who has devoted her life to her husband and her
children instead of developing marketable skills.”’*

B. Divorcep WOMEN wITH DEPENDENT CHILDREN

Divorce usually leaves a woman with dependent children in
serious financial difficulties regardless of the length of her mar-
riage. The disadvantages of women workers generally are com-
pounded for divorced women with dependent children because
most courts award custody, especially of young children, to the
mother but do not award the support necessary to enable her to
provide financially for herself and the children. Thus, among the
increasing number of women who head households, a significant
percentage are divorced women who live below the poverty level.?

the displaced homemaker qualifies. General Assistance is an emergency welfare program

for persons who do not qualify for categorical assistance such as Aid to Families with

Dependent Children (AFDC) or one of the disability programs. When a displaced home-

maker is forced to subsist on General Assistance, the state rather than the ex-husband
bears the financial burden of divorce. At least one court has considered the likelihood that

without continuing spousal support a displaced homemaker “will become the object of

charity.” In re Marriage of Brantner, 67 Cal, App. 3d at 419, 136 Cal. Rptr. at 636-37.

22. Weitzman, supra note 3, at 1185. As the California Supreme Court has stated in

In re Marriage of Morrison:

A wife who has spent her married years as a homemaker and

mother may, despite her best efforts, find it impossible to reen-

ter the job market. In such a case, ‘“the husband simply has to

face up to the fact that his support responsibilities are going to

be of extended duration—perhaps for life. This has nothing to

do with feminism, sexism, male chauvinism . . . . It is ordi-

nary commonsense, basic decency and simple justice.”
20 Cal. 3d 437, 453, 573 P.2d 41, 52, 143 Cal. Rptr. 139, 150 (1978), quoting In re Marriage
of Brantner, 67 Cal. App. 3d at 420, 136 Cal. Rptr. at 637.

23. A national survey of judges showed that child support awards were “usually not
enough to furnish even one-half the actual cost of rearing a child,” and that permanent
alimony was awarded in only two percent of the cases. Reported in K. AMUNDSEN, supra
note 10, at 27-28. Temporary alimony was awarded in 10% of the cases to enable the wife
to find work, thus leaving the woman with the dual responsibility for raising her children
and working outside the home. Id. at 27.

24. A Bureau of the Census report concluded that the rise in divorce and separation
rates is the most important factor in the 256% increase in the last decade in the number
of families headed by women. U.S. Bureau or THE CeNsus, Dep’T or COMMERCE, CUR-
RENT PopPULATION REPORTS, SERIES P-23, No. 50, FeMaLE FamiLy Heaps 7 (1974). This
is a devastating trend since one third of all female-headed families are living below the
poverty level while only 5.5% of male-headed families are in the same situation. U.S.
Bureau or THE Census, DEP'T oF COMMERCE, CURRENT PopuLATION REPORTS, SERIES P-60,
No. 98, CHARACTERISTICS OF THE Low-INCOME PopuLATION: 1973, 8 (1973). In 1975, among
families headed by women, the median income, which included any spousal and child
support payments received, was less than half the median income of two-parent families
in which only the husband worked. Stencel, Single-Parent Families, in EprroriaL Re-
SEARCH REPORTS ON THE WOMEN’S MOVEMENT: ACHIEVEMENTS AND ErreCTS 63, 70 (1976).
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Due to their low income potential, the failure of fathers to make
child support payments,” the reluctance of courts to award
spousal support and the low amounts awarded,” thirty-five per-
cent of these female-headed families must supplement their in-
come with welfare aid.”

A mother might solve this economic dilemma by securing
employment outside the home. However, society’s traditional
expectation that a woman devote herself totally to the care of her
children is reflected in the lack of quality, low cost childcare,®
inflexible work hours, lack of opportunity and minimal compen-
sation for part-time work.? The work environment is geared to

There are indications that poverty, for many women, is a result of divorce. A survey
of divorced and separated persons found that former wives were much worse off finan-
cially, even taking into account any spousal or child support payments, than ex-husbands.
Reported in Stencel, supra at 69. Another study, of divorced mothers receiving AFDC,
showed that their ex-husbands’ occupations, and presumably their incomes, paralleled the
occupational distribution of men as a whole. Reported in Brandwein, Brown & Fox, The
Social Situation of Divorced Mothers and Their Families, in WOMAN IN A MAN-MaDE
Worcp 350, 351 (2d ed. 1977) [hereinafter cited as Brandwein].

26, The record of fathers who have béen ordered to make child support payments is
dismal. A 1955 study of a metropolitan Wisconsin county found that after one year, four
out of ten fathers were in default; after ten years, eight out of ten were not paying.
Reported in Nagel & Weitzman, supra note 3, at 189-90. Surprisingly, data from the
General Accounting Office in 1974 indicated that there is “little relationship between a
father's ability to pay and either the amount of the payment agreed to or his compliance
with the law.” Stencel, supra note 24, at 69.

26. See text accompanying note 4 supra. In a recent article, the authors note that a
study “showed that a majority of judges in a nationwide sample award less than 35 percent
of husband’s income to the wife and family.”” Brandwein, supra note 24, at 353.

Judge Donald B. King, Domestic Relations Judge of the Superior Court of San Fran-
cisco, indicates that in high income situations he will generally make spousal support
awards which allot the supported spouse roughly one quarter of the supporting spouse’s
net spendable income. In middle income situations, the ratio will be closer to 50/50. Judge
King emphasized, however, that “there is no such thing as a normal ratio of the net
spendable income of one spouse to the other.” In calculating the supported spouse’s net
spendable income, Judge King considers income from all sources, including child support
payments, D. King, GuipeLINES FOR DOMESTIC RELATIONS CASES 16-17 (1977).

27. Stencel, supra note 24, at 70.

28. See generally 1975 HanpBoOK, supra note 10, at 33-39. In the United States in
1974 there were almost 27 million children with working mothers, while the estimated
number of children who could be cared for in licensed day care facilities in 1972 was only
one million. Id. at 32, 35.

The National Council of Jewish Women, in a 1974 study, found that thousands of
children are grossly neglected, are on their own ten hours a day, often stay at their
mothers’ places of work because no other arrangements are available, or survive in child-
care centers or family day-care homes of extremely poor quality. Reported in Roby, The
Condition of Women in Blue-Collar Jobs, in Economic INDEPENDENCE FOR WOMEN 155, 169
(J. Chapman ed. 1976).

29. Employers fear that part-time workers lack job commitment, but this is not born
out in studies which have measured and compared productivity of full and part-time
workers. Nevertheless, women who work part-time are treated as second class employees;
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the traditional nuclear family. Single mothers face difficulties on
the job because they have no “wife’’ at home to meet child-
centered emergencies. Employer prejudice also exists because
employers fear that mothers, but not married or single fathers,
will rank a job second in importance after their children.*

Single mothers in the labor force thus bear the double burden
of working and assuming full responsibility for housework and
childcare.’ The United States Supreme Court recently acknowl-
edged that having complete responsibility for the adequate care
of children “impeded [the single parent’s] . . . ability to
work.””3? The Court reasoned that providing benefits to the cus-
todial parent, distinct from those for the children, would enable
the single parent to forego remunerative employment.® While the
Court was not concerned with a case involving a divorced woman
with dependent children, the same reasoning is applicable. For
divorced women with young children, spousal support could be
viewed, not as the equivalent of child support, but as payment
for assuming the full-time job of homemaker and foregoing em-
ployment opportunities. In computing such support payments,
the length of marriage would be irrelevant because the compensa-
tion would be for the present and future job of homemaking.

Although the need for spousal support has been considered
in relation to the woman’s responsibilities for childcare, this is not
to suggest that the need for spousal support ends with the termi-
nation of these responsibilities. Once her children are no longer
dependent, the woman may be middle-aged and encounter all the
difficulties of the displaced homemaker in the job market. If she

they are often ineligible for fringe benefits which are accorded full-time employees and
are rarely considered for promotions. See Task FORCE ON WORKING WOMEN, supra note 8,
at 79-81.

30. The fact situation in Phillips v. Martin Marietta Corp., 400 U.S. 542 (1971), is
illustrative. The corporation refused to hire women with pre-school aged children, al-
though it would hire fathers of pre-school aged children.

31. In 1971, 30% of married mothers with pre-school children worked, while 62% of
divorced mothers with children of the same age worked. These figures illustrate the diffi-
culty of caring for young children and working outside the home, even with the help of a
husband. Brandwein, supra note 24, at 352,

32. Weinberger v. Wiesenfeld, 420 U.S. 636, 652 (1975). Weinberger dealt with survi-
vor’s benefits. A divorced mother, of course, is not eligible to receive such benefits. How-
ever, her situation is analogous to that of a widow or widower with dependent children.
The Court found that Congress had provided survivor's benefits to widows with minor
children because it believed these parents should not be required to work. Id. at 651.

33. Id. at 651-52, It should be emphasized that the disputed benefits in Weinberger
were those to be paid to the surviving parent; the Wiesenfeld child was already receiving
survivor’s benefits.
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has been able to remain at home, she will be without marketable
skills; if she has been employed part-time, she will have missed
opportunities for advancement and will probably not be eligible
for retirement or health benefits. These difficulties indicate that
some spousal support on a permanent basis may be required.
Spousal support in these cases can be viewed as remuneration for
foregoing gainful employment, a type of lost opportunity cost.

II. CURRENT LEGAL ISSUES

Prior to the Family Law Act of 1969,* fault was the primary
factor considered by California courts in awarding spousal sup-
port.3® The underlying theory was to punish the guilty and pro-
vide damages for the innocent:

“The theory of [the] . . . requirement [of Civil
Code section 139] is that the husband entered
upon an obligation which bound him to support
his wife during the period of their joint lives, that
by his own wrong he has forced her to sever the
relation . . ., and that he is required to make
compensation for the offense committed by him
which has deprived her of benefit of the obliga-
tion.”’%

The Family Law Act” represented a sweeping change in the
laws governing domestic relations in California.®® Fault of the
parties was no longer the central concern. Instead, section 4801
directed the court to award spousal support ‘“‘as the court may

34. The Family Law Act, passed in 1969, was codified as Cavr. Civ. Cope §§ 4000-5138
(West 1970 & Supp. 1978). Section 4801 deals with spousal support and replaced CaL. Civ.
Cobe § 139, which was enacted as ch. 1700, § 7, 1951 Stats. 3912.

35. Spousal support could not be awarded without proof of both the plaintiff’s inno-
cence and the defendant’s fault. The degree of fault alleged and proved determined the
award and the division of community property. Everett v. Everett, 52 Cal. 383 (1877);
Brooks v. Brooks, 53 Cal. App. 2d 93, 127 P.2d 298 (1942).

36. Webber v. Webber, 33 Cal. 2d 153, 157-58, 199 P.2d 934, 937 (1948), quoting
Arnold v. Arnold, 76 Cal. App. 2d 877, 885-86, 174 P.2d 674, 678 (1946). Some courts did
not consider an award under former section 139 “alimony” in the sense that it provided
an ex-wife with needed support. Rather the award was considered a penalty against the
errant husband which could be awarded “in the absence of allegations or evidence showing
that the husband then owned either separate or community property to which resort may
be had to enforce its payment, or that he has the ability to pay.” Scheibe v. Scheibe, 57
Cal. App. 2d 336, 343, 134 P.2d 835, 840 (1943). See also Ex parte Spencer, 83 Cal. 460,
464, 23 P. 395, 396-97 (1890); Honey v. Honey, 60 Cal. App. 759, 761, 214 P. 250, 251 (1923).

37. CaL. Civ. CopEe §§ 4000-5138 (West 1970 & Supp. 1978).

38. The new law eliminated all consideration of fault in divorce proceedings and
replaced the terms “divorce” with “marital dissolution” and “alimony” with “spousal
support.” For a general history of the Act, see Krom, California’s Divorce Law Reform:
An Historical Analysis, 1 Pac. L.J. 156 (1970).
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deem just and reasonable having regard for the circumstances of
the respective parties, including the duration of the marriage,
and the ability of the supported spouse to engage in gainful em-
ployment without interfering with the interests of the children.”®
The courts interpreted the statutory language to mean that the
critical factors were the supported spouse’s need and the support-
ing spouse’s ability to pay.® The removal of fault left the award-
ing of spousal support to the courts’ discretion in determining
said need and ability to pay, with little theoretical framework for
guidance.

In 1977, subsection 4801(a) was amended to enumerate spe-
cific, mandatory factors to be considered by courts in determining
the circumstances of the parties.” An apparent purpose of this
legislation was to limit the court’s discretion in determining and
awarding spousal support. Nevertheless, courts retain broad dis-
cretion because the statute specifically allows the court to con-
sider “[a]ny other factors which it deems just and equitable.’’*

A. THE FacTtors ENUMERATED IN SECTION 4801

The language of subsection 4801(a)* does not indicate that
any one factor is to be weighed more heavily than the others. In
actuality, however, courts have accorded such pre-eminent im-

39. Family Law Act, ch. 1608, § 8, 1969 Stats. 3333 (current version at CaL. Civ. Cong
§ 4801(a) (West Supp. 1978)).

40. Pericovic v. Pencovic, 45 Cal. 2d 97, 100, 287 P.2d 501, 502 (1955); Philbin v.
Philbin, 19 Cal. App. 3d 115, 119, 96 Cal. Rptr. 408, 411 (1971); Baron v. Baron, 9 Cal.
App. 3d 933, 943, 88 Cal. Rptr. 404, 410 (1970).

41. Subsection 4801(a) (West Supp. 1978) of the California Civil Code reads, in
pertinent part:

In making the award, the court shall consider the following
circumstances of the respective parties:
(1) The earning capacity and needs of each spouse.
(2) The obligations and assets, including the separate prop-
erty, of each,
(3) The duration of the marriage.
(4) The ability of the supported spouse to engage in gainful
employment without interfering with the interests of depen-
dent children in the custody of the spouse.
(5) The time required for the supported spouse to acquire
appropriate education, training, and employment.
(6) The age and health of the parties.
(7) The standard of living of the parties.
(8) Any other factors which it deems just and equitable.
(emphasis added).
42. CaL. Crv. Cope § 4801(a)(8) (West Supp. 1978).
43. Id. § 4801(a).
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portance to one factor, duration of marriage,* that it has become
a practical prerequisite to an award of spousal support. The San
Francisco Superior Court, in its published guidelines,* divides
marriages into three categories according to their duration. These
categories are used to determine whether spousal support will be
- awarded and for how long; the longer the marriage, the greater
the likelihood and term of the award.® Thus, unless a woman can
meet the test of length, it appears she may have less chance of
having the other factors in her case fully considered.

Length of marriage may have become the paramount factor
in awarding spousal support in order to compensate a supported
spouse for the contribution to the marriage. However, this does
not comport with the intent of section 4801, as amended, to award
spousal support on the basis of the supported spouse’s need and
the supporting spouse’s ability to pay. More likely, duration of
marriage has been emphasized because courts recognize that the
longer the supported spouse is absent from the labor force, the
greater the difficulty encountered upon entering or re-entering
the job market and thus the greater the need for support. How-
ever, courts are reluctant to acknowledge that even a marriage of
short duration may result in loss of skills and contacts in the job
market. Spousal support should be awarded during the period
necessary to update skills in order to enter the labor force success-
fully.

Subsection 4801(a)(5) expressly directs courts to consider
“[t]he time required for the supported spouse to acquire appro-
priate eduction, training, and employment.”* However, not only
have courts been reluctant to award spousal support for educa-
tion and training after marriages of short duration, but they have
also set automatic reductions, or step-downs, to take effect at the

44. Id. § 4801(a)(3).

45. D. KiING, supra note 26. Judge King's guidelines are the first published by a court.

46. Id. These guidelines note that support in short term marriages of seven years or
less is “less likely to be awarded unless the needs of young children preclude employment
or a spouse can prove, after a good faith effort to obtain employment, that it is not
available.” Id. at 14. If an award is made, its duration will be short, usually for “a period
of less than one-half of the time between the dates of marriage and separation.” Id. In
medium term marriages of seven to fifteen years a definite termination date will be set,
and the duration will depend on the circumstances of the parties, though “spousal support
will rarely be justified on a permanent basis.” Id. at 15. Finally, in long term marriages
of more than fifteen years, the court may order permanent spousal support, if need is
established. Id. at 15. The longer the marriage, the more likely the support will be perma-
nent.

47. CaL. Civ. Cope § 4801(a)(5) (West Supp. 1978).
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time the training is to end.® This allows little or no time to find
appropriate employment, and the step-down may leave the sup-
ported spouse with only a token award.®

The supported spouse’s effort to secure employment is not a
factor enumerated in subsection 4801(a). However, many courts
have employed this factor to restrict spousal support, while ignor-
ing the statutorily mandated consideration of ability to work. In
a number of cases in which there was either no evidence of ability
to work or evidence that the supported spouse was unable to
work, courts focused their attention solely on the supported
spouse’s efforts to secure employment.® This focus ignores the
reality that a spouse who has been absent from the labor force
during marriage may have few prospects for employment. The
spousal support orders in these cases were structured to force the
supported spouse to obtain poor-paying, unskilled work.*

Consideration of a supported spouse’s effort to obtain em-

48, See notes 97-120 infra and accompanying text for a discussion of step-down or-
ders.

49. In In re Marriage of Smith, 79 Cal. App. 3d 726, 145 Cal. Rptr. 205 (1978), the
trial court awarded Mrs, Smith spousal support in the amount of $350 per month for one
year, stepped down to $250, $150 and $50 per month for each of the next three years,
respectively, while she pursued a degree in business administration. The trial court appar-
ently ordered the step-down assuming that Mrs. Smith would be able to work while
attending school. The court of appeal found nothing in the record to support the trial
court’s conclusion and reversed, ordering support in the amount of $350 per month for the
four years Mrs. Smith attended school. Id. at 739, 145 Cal. Rptr. at 210. However, the
appellate court also approved a jurisdictional step-down to $1 per year for the fifth year,
when Mrs. Smith would have completed her education. /d. at 740, 145 Cal. Rptr. at 210.

The education for which the court ordered support was indeed appropriate, since Mrs.
Smith had managed the family business for ten years prior to the termination of her
marriage. However, the step-down portion of the order does not comport with the language
of sub-section 4801(a)(7), which requires the court to consider *“the time required for the
supported spouse to acquire appropriate . . . employment.” Cav. Civ. Cope § 4801(a)(7)
(West Supp. 1978). Since “appropriate”’ modifies employment as well as education, Mrs.
Smith’s award should not have been stepped down to a token amount immediately after
completion of her education. The award should have reflected consideration of the time
needed to secure appropriate employment, commensurate with Mrs. Smith’s education.

50. See, e.g., In re Marriage of Dennis, 35 Cal. App. 3d 279, 110 Cal. Rptr. 619 (1973);
In re Marriage of Rosan, 24 Cal. App. 3d 885, 101 Cal. Rptr. 295 (1972).

51. In In re Marriage of Dennis, the court affirmed a spousal support order for $200
per month for the first year, stepped down to $100 per month for the next three years,
stating that “‘[t}he final and critical factor is the wife’s unwillingness in this case—short
of ‘starvation’—to work,” 35 Cal. App. 3d at 283, 110 Cal. Rptr. at 621. The court men-
tioned that Mrs. Dennis, fifty years old, had been a homemaker all her life and that her
weak vision made it impossible for her to obtain employment utilizing her skill as a
seamstress. However, the court concluded that “there is absolutely no evidence that she
was physically disabled from performing any work . . .” Id. at 284, 110 Cal. Rptr. at 621
(emphasis added).
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ployment as a factor in making spousal support awards was ex-
pressly rejected by the California Supreme Court in the recent
case of In re Marriage of Morrison.®® The court of appeal stated
that “the certain termination of spousal support after 11 years
was reasonably calculated to encourage her to seek such employ-

ment.””% In reversing the court of appeal decision on the issue of

termination, the California Supreme Court reasoned that ‘‘when
the supported spouse is unemployed or is earning only a small
salary, a court should [not] set a jurisdictional termination date
based on the mere hope that this will induce that spouse to be-
come self-supporting.”’®

Another factor to be considered in the award of spousal sup-
port pursuant to subsection 4801(a)(7) is the couple’s standard of
living,% defined by the courts as the ‘‘ ‘[r]easonable needs of a
wife commensurate with her station in life . . . [which] embrace
more than bare necessities.’ ”’* In situations in which the stan-
dard of living has been high, the length of marriage should not
be the determining factor. Except in unusual circumstances, the
higher the standard of living, the less likely that the ex-wife will
be able to support herself in a comparable style*” and the more
difficult it may be for her to find suitable employment. When she
does find employment, she may continue to need some spousal
support.

Courts are also to consider ‘“[t]he ability of the supported
spouse to engage in gainful employment without interfering with
the interests of dependent children in the custody of the

52. 20 Cal. 3d 437, 573 P.2d 41, 143 Cal. Rptr. 139 (1978). For a detailed discussion
of this case see notes 73-96 infra and accompanying text.

53. Id. at 454, 573 P.2d at 52, 143 Cal. Rptr. at 150,

54. Id. at 452, 573 P.2d at 51, 143 Cal. Rptr. at 149.

55. CaL. Civ. Cope § 4801(a)(7) (West Supp. 1978).

56. In re Marriage of Kuppinger, 48 Cal. App. 3d 628, 633, 120 Cal. Rptr. 654, 656
(1975) (citations omitted).

57. In In re Marriage of Andreen, 76 Cal. App. 3d 667, 143 Cal. Rptr. 94 (1978), the
court disapproved a spousal support order because “[i]t supplifed] the husband a
continued standard of living much higher than the wife’s.” Id. at 671, 143 Cal. Rptr. at
97. The husband would have had $2,000 per month net spendable income while the wife,
if she had found work at the expected salary range of $500 per month, would only have
had $1,000 per menth. The court noted that this “would provide her a drab, relatively
austere standard of life, hardly comparable to her husband’s . . . [T]he decree depresses
her standard of living considerably below her husband’s.” Id. at 672, 143 Cal. Rptr. at 97.
See also In re Marriage of Wright, 60 Cal. App. 3d 253, 131 Cal. Rptr. 870 (1976); In re
Marriage of Lopez, 38 Cal. App. 3d 93, 113 Cal. Rptr. 58 (1974); In re Marriage of Siegel,
26 Cal. App. 3d 88, 102 Cal. Rptr. 613 (1972); In re Marriage of Rosan, 24 Cal. App. 3d
885, 101 Cal. Rptr. 295 (1972); Brawman v, Brawman, 199 Cal. App. 2d 876, 19 Cal. Rptr.
106 (1962).
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spouse.”’® Unfortunately, many courts which consider the best
interests of the children view spousal support as the equivalent
of child support.® Although such awards may provide support
adequate to allow the supported parent to remain at home with
young children, they neither compensate the parent for the lost
opportunity of employment during that period nor take into ac-
count that parent’s unpreparedness to enter the job market when
the children no longer require a parent at home.

The concept of fault provided a clearly delineated theoretical
basis for spousal support awards. The advent of the no-fault sys-
tem brought with it a theoretical vacuum which has not yet been
filled. In an attempt to prevent spousal support awards at the
unbridled discretion of the courts, the legislature amended
subsection 4801(a) so that it would serve as a guideline within
which courts are to exercise their discretion. However, as set forth
above, the judiciary has failed to adhere faithfully to these guide-
lines.* Thus, subsection 4801(a) has not proven a successful sub-
stitute for a coherent theory on which to base spousal support.

58. CaL. Civ. CopE § 4801(a)(4) (West Supp. 1978).

59. See, e.g., In re Marriage of Wright, 60 Cal. App. 3d 253, 131 Cal. Rptr. 870 (1976);
In re Marriage of Rosan, 24 Cal. App. 3d 885, 101 Cal. Rptr. 295 (1972).

In Wright, the court affirmed a spousal support award of $2,000 per month for ten
years, then a step-down to $1,500 per month with no termination date. The step-down
order was to take effect when the youngest of the four children in the wife’s custody would
have been an adult for not quite a year and a half. The court noted that ‘“[n]o one can
quarrel with the implied finding that until the youngest child reaches majority, [the wife]

. should not enter the job market . . . . [especially since] all children except the
youngest were, at the time of trial, very depressed or disturbed.” 60 Cal. App. 3d at 257
n.2, 131 Cal. Rptr. at 872 n.2.

The court in In re Marriage of Rosan found that it was not “unreasonable for Wife to
defer seeking employment or preparation for employment’’ during the period she had
custody of both children, including the older boy *“whose behavioral or emotional problems
had required Wife to terminate her schooling and her short employment in 1966.” 24 Cal.
App. 3d at 893-94, 101 Cal. Rptr. at 301.

60, The court in In re Marriage of Brantner, 67 Cal. App. 3d 416, 136 Cal. Rptr. 635
(1977), criticized the trial court for its failure to take the time neccssary to consider the
facts of the case carefully and noted that such speedy disposition is not uncommon in
domestic relations cases:

Domestic relations litigation . . . too often is given the low-
man-on-the-totem-pole treatment , . . . The handling of this
case, which involved the breakup of a 25-year marriage, the
custody of 2 teenage girls, the disposition of all of the property
accumulated during that marriage, and the plotting of the fis-
cal future of the entire family, is illustrative. Judged by the
brevity of the record, not more than 15 minutes of the court’s
time on a busy Friday afternoon short-cause calendar were in-
volved. :
Id. at 422, 136 Cal. Rptr. at 638-39.
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B. TERMINATION OF JURISDICTION

Prior to 1965,% the courts were empowered to ‘“‘modify”
spousal support awards by extending the award beyond the speci-
fied termination date of the original order as long as this was
accomplished prior to expiration of the original order.®? Thus,
prior to 1965, a spousal support award could be extended even
when the court, in its original order, had not retained jurisdiction.
In 1965, the legislature abolished this court-created procedure by
enacting former California Civil Code section 139.7, which was
recodified as subsection 4801(d).” The new law provided that the
order “shall terminate at the end of the period specified in the
order and shall not be extended unless the court in its original
order retains jurisdiction.”* Express retention of jurisdiction in
the original order became crucial; without it, the court lost all
power to extend support beyond the specified termination date.*

The enactment of subsection 4801(d)* produced a contro-
versy in respect to when jurisdiction should be retained. One line
of decisions® followed the Rosan/Dennis® doctrine that “after a
lengthy marriage a retention of jurisdiction to modify spousal
support should be the norm and that the burden of justification
is on the party seeking termination’’;® the court is “not warranted

61. In 1965, the California Legislature enacted former Civil Code section 139.7, ch.
1109, § 1, 1965 Stats. 2755, recodified in 1969, current version at CaL. Civ. Cobk § 4801(d)
(West Supp. 1978).

62. Former section 139, ch. 861, § 1, 1963 Stats. 2097 (current version at CaL. Civ,
CopEe § 4801(d) (West Supp. 1978). See Schraier v. Schraier, 163 Cal. App. 2d 587, 589,
329 P.2d 544, 545-46 (1958). In Tolle v. Superior Court, 10 Cal. 2d 95, 73 P.2d 607 (1937),
the court held that by stating a time limitation in the original order, the supporting spouse
had been permanently relieved of any support obligation after that time. Id. at 97, 73 P.2d
at 609,

63. Ch. 1109, § 1, 1965 Stats. 2765, recodified in 1969, current version at CaL. Civ.
CopE § 4801(d) (West Supp. 1978).

64. CaL. Civ. Cope § 4801(d) (West Supp. 1978).

65. Id.

66. Subsection 4081(d) was enacted as Car. Civ. Cope § 139.7, Ch. 1109, § 1, 1965
Stats. 2755, recodified in 1969, current version at CaL. Civ. CopE § 4801(d) (West Supp.
1978).

67. In re Marriage of Andreen, 76 Cal, App. 3d 667, 143 Cal. Rptr. 94 (1978); In re
Marriage of Brantner, 67 Cal. App. 3d 416, 136 Cal. Rptr. 635 (1977); In re Marriage of
Kelley, 64 Cal. App. 3d 82, 134 Cal. Rptr. 259 (1976); In re Marriage of Dennis, 35 Cal.
App. 3d 279, 110 Cal. Rptr. 619 (1973); In re Marriage of Rosan.'24_ Cal. App. 3d 885, 101
Cal. Rptr. 295 (1972).

68.. In re Marriage of Dennis, 35 Cal. App. 3d 279, 110 Cal. Rptr. 619 (1973); In re
Marriage of Rosan, 24 Cal. App. 3d 885, 101 Cal. Rptr. 295 (1972).

69. In re Marriage of Dennis, 35 Cal. App. 3d at 285, 110 Cal. Rptr. at 622. The Dennis
court cited In re Marriage of Rosan, 24 Cal. App. 3d at 897.98, 101 Cal. Rptr. at 303-04.
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in burning its bridges.””™ The other line of decisions, following the
Patrino/Lopez™ interpretation of legislative intent, concluded
that the language of the statute

evidences a legislative intent to diminish constant
modification proceedings, to provide both parties
some degree of post-dissolution economic stability
by minimizing the inherent apprehension of the
possible loss or extension of spousal support, and
in proper cases to eliminate permanent burden or
dependence, thus motivating both parties to seek
.a new life completely free from a former marital
failure.™

This decisional split awaited resolution by the California
Supreme Court. In 1978, the impetus was provided by In re Mar-
riage of Morrison,”™ which involved a twenty-eight year marriage.
At the time of dissolution, Mrs. Morrison was fifty-four years old
and had health problems and no employment skills.” The trial
court ordered $400 per month spousal support for eight years and
reserved jurisdiction for an additional three years, thereby termi-
nating all spousal support at the end of eleven years.” The court
of appeal upheld the trial court order, relying on the
Patrino/Lopez line of decisions.™

In a unanimous opinion written by Chief Justice Rose Bird,
the California Supreme Court forthrightly rejected the
Patrino/Lopez approach and resolved the controversy strongly on
the side of the Rosan/Dennis decisions™ by reversing the Morrison
trial court on the termination issue.” The court conceded that the

70. In re Marriage of Dennis, 35 Cal. App. 3d at 285, 110 Cal. Rptr. at 622.

71. In re Marriage of Lopez, 38 Cal. App. 3d 93, 113 Cal. Rptr. 58 (1974); In re
Marriage of Patrino, 36 Cal. App. 3d 186, 111 Cal. Rptr. 367 (1973).

72. In re Marriage of Lopez, 38 Cal. App. 3d at 119, 113 Cal. Rptr. at 74.

73. 20 Cal. 3d 437, 573 P.2d 41, 143 Cal. Rptr. 139 (1978).

74. Id. at 440, 573 P.2d at 44, 143 Cal. Rptr. at 142. Mrs. Morrison had no marketable
skills, aithough at the time of appeal she was employed part time as a newspaper collator
earning approximately $100 per month. She suffered from low blood sugar which left her
with little energy. Mr. Morrison's net income was $1,456 per month. Id. at 441, 573 P.2d
at 44, 143 Cal. Rptr. at 142.

75. Id. at 441, 573 P.2d at 44, 143 Cal. Rptr. at 142. The trial court also awarded Mrs.
Morrison a 42.5% interest ($167.00 per month) in her husband’s military pension. Mrs.
Morrison appealed the amount awarded as spousal support and the failure of the trial
court to retain jurisdiction; she additionally appealed the trial court’s failure to determine
her interest in her husband’s non-vested pension. Mr. Morrison appealed the division of
the community property. Id.

76. 1 Civ. No. 38466 (Cal. App. Ct., 1st Dist. 1977).

77. 20 Cal. 3d at 452-63, 573 P.2d at 51-52, 143 Cal. Rptr. at 150.

78. It appears that the ruling in Morrison also applies to modification proceedings.
The court, in Morrison, cites In re Marriage of Kuppinger, 48 Cal. App. 3d 628, 120 Cal,
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goal of Patrino/Lopez to reduce the amount of courtroom litiga-
tion was “commendable,” but found the means impermissible:

“[W]e quite agree that any procedure which re-
duces the amount of courtroom litigation is thor-
oughly commendable—in the abstract. However,
this concept, too, has its limitations. While the
speedy disposition of cases is desirable, speed is
not always compatible with justice. . . . The
courts should not begrudge the time necessary to
carefully go over the wreckage of a marriage in
order to effect substantial justice to all parties
involved.””

The court extensively examined the legislative history of
subsection 4801(d) of the California Civil Code.®* It found that the
legislative intent was not to curtail modification proceedings,™
but to avoid the confusion which arose under the previous rule
that jurisdiction was retained during the entire payment period
and could not be divested until the expiration date of the original
order.”? Thus, the California Supreme Court found that subsec-
tion 4801(d) changed the procedure for retaining jurisdiction but
did not alter the factors to be considered in deciding whether or
not to retain jurisdiction.®

In determining whether jurisdiction is to be retained, courts
are to be guided by the factors enumerated in Civil Code subsec-
tion 4801(a).* The Morrison court used language almost identical

Rptr. 654 (1975) and In re Marriage of Lovitz, 65 Cal. App. 3d 299, 135 Cal. Rptr. 9 (1976)
as cases following Rosan/Dennis. Id. at 443, 573 P.2d at 45, 143 Cal. Rptr. at 143. Both
cases involved modification orders in which the trial court refused to retain jurisdiction
even though in the original divorce decree it had retained jurisdiction. In both Kuppinger
and Lovitz the appellate courts reversed, following the Rosan/Dennis approach. 48 Cal.
App. 3d at 636, 120 Cal. Rptr. at 660; 65 Cal. App. 3d at 304-05, 135 Cal. Rptr. at 13.

In the course of its decision, the Lovitz court addressed the issue of whether a modifi-
cation order which does not retain jurisdiction supercedes an original order retaining
jurisdiction. The court held that CaL. Civ. Cobk section 4801(d) (West Supp. 1978) ap-
plies to the order latest in time. Id. at 304, 135 Cal. Rptr. at 12-13. Thus, even though
jurisdiction is expressly retained in the original order, the court loses jurisdiction if it does
not also expressly retain it in the modification order.

79. 20 Cal. 3d at 450, 573 P.2d at 50, 143 Cal. Rptr. at 148, quoting In re Marriage of
Brantner, 67 Cal. App. 3d 416, 422, 136 Cal. Rptr. 635, 638 (1977).

80. The court in Morrison noted that subsection 4801(d) was not part of the Family
Law Act, but had been enacted in 1965 aa Civil Code section 139.7 and merely recodified
in 1969. 20 Cal. 3d at 4456, 573 P.2d at 46, 143 Cal. Rptr. at 144,

81. Id.

82. Id. at 446-47, 573 P.2d at 47-48, 143 Cal. Rptr. at 145-46.

83. Id. at 448-49, 573 P.2d at 49, 143 Cal. Rptr. at 147.

84, Id.
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to that in Dennis® in holding that ‘“[a] trial court should not
terminate jurisdiction to extend a future support order after a
lengthy marriage, unless the record clearly indicates that the sup-
ported spouse will be able to adequately meet his or her financial
needs at the time selected for termination of jurisdiction.”® Fur-
thermore, the court directed, as had the Rosan court, that the
trial court must rely only on the evidence in the record and the
reasonable inferences to be drawn therefrom in making its deci-
sion; “[i]Jt must not engage in speculation.”¥

The California Supreme Court recognized that while an in-
creasing number of women have entered the job market, a great
number have devoted their lives to caring for their families.? The
court, citing the Displaced Homemakers Act,® rightfully ac-
knowledged that at dissolution these women may well be unable
to find employment outside the home.

After Morrison, courts will no longer be able to justify termi-
nating jurisdiction as a means of “encouraging” the supported
spouse to become self-sufficient.” If a lengthy marriage is in-
volved, termination is only justified if the record ‘“clearly indi-
cates that the supported spouse will be able to adequately meet
his or her financial needs at the time selected for termination of
jurisdiction.’””" As the California Supreme Court pointed out,
there is nothing in the legislative history of the Family Law Act
to indicate that it was “intended to be ‘some sort of mandate by
the Legislature to the courts to relieve [the supporting spouse in

85. The Dennis court held that “after a lengthy marriage a retention of jurisdiction
to modify spousal support should be the norm and that the burden of justification is on
the party seeking termination.” 35 Cal. App. 3d 279, 285, 110 Cal. Rptr. 619, 622 (1973).

86. 20 Cal. 3d at 453, 573 P.2d at 52, 143 Cal. Rptr. at 150. In applying this rule, the
Morrison court found that “[t]he trial court abused its discretion by divesting itself of
jurisdiction to award future spousal support after 11 years without any evidence in the
record that the wife would be able to provide for herself at that time."” Id. at 454, 573 P.2d
at 52, 143 Cal. Rptr. at 150. The court further stated that “[a]ll the evidence in the record
is to the contrary . . . . At the time the court’s jurisdiction terminates in 11 years, the
wife will have reached the customary retirement age of 65. The record does not indicate
what, if any, retirement benefits she will be eligible to receive at that time.” Id.

87. Id. at 453, 573 P.2d at 52, 143 Cal. Rptr. at 150. The Morrison court adopted
language almost identical to that in Rosan. 24 Cal. App. 3d 885, 896, 101 Cal. Rptr. 295,
303 (1972).

88. 20 Cal. 3d at 452, 573 P.2d at 51, 143 Cal. Rptr. at 149.

89. Id. See text accompanying notes 16-18 supra for a discussion of the Displaced
Homemakers Act.

90. See discussion in notes 50 & 51 supra and accompanying text.

91. 20 Cal. 3d at 453, 573 P.2d at 52, 143 Cal. Rptr. at 150.
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every case] of any long, continuing obligation for spousal sup-
port.’ 7%

Morrison settled the issue of when to retain jurisdiction in
lengthy marriages. However, two important questions remain.
The California Supreme Court did not define “lengthy” mar-
riage, nor did it indicate whether Morrison will also apply to
marriages of shorter or short duration. The shortest marriage con-
sidered in the cases cited in Morrison lasted fourteen years.
Thus, one might conclude that Morrison only applies to lengthy
marriages of fourteen years or more.** For marriages of less than
fourteen years, it is unclear when jurisdiction should be retained.
There are two options. If the Patrino/Lopez goal of “post-
dissolution stability”* is adopted, the courts would not retain
jurisdiction in shorter or short marriages. Alternatively, the “no
speculation’® rationale of Morrison may apply, thereby placing
the burden of termination on the supporting spouse.

The Morrison rationale is as appropriate for shorter or short
term marriages as for lengthy marriages if there is no evidence on
the record showing that the spouse seeking support is employed
or readily employable. Employment prospects may be devastat-
ing for a woman who has been out of the employment market for
even a few years. If a court insists on “speculating’ in shorter or
short term marriages, it should take judicial notice of the disad-
vantaged position of women in the job market and thus retain
jurisdiction.

92. Id. at 452, 573 P.2d at 51, 143 Cal. Rptr. at 149, quoting In re Marriage of Rosan,
24 Cal. App. 3d at 897, 101 Cal. Rptr. at 304.

93. The Morrison court cited the following cases: In re Marriage of Brantner, 67 Cal.
App. 3d 416, 136 Cal. Rptr. 635 (1977) (25 years); In re Marriage of Norton, 71 Cal. App.
3d 537, 139 Cal. Rptr. 728 (1976) (18 years); In re Marriage of Lovitz, 65 Cal. App. 3d 299,
135 Cal. Rptr. 9 (1976) (15 years); In re Marriage of Kelley, 64 Cal. App. 3d 82, 134 Cal.
Rptr, 259 (1976) (22 years); In re Marriage of Wright, 60 Cal. App. 3d 253, 131 Cal. Rptr.
870 (1976) (16 years); In re Marriage of Kuppinger, 48 Cal. App. 3d 628, 120 Cal. Rptr.
654 (1975) (23 years); In re Marriage of Lopez, 38 Cal. App. 3d 93, 113 Cal. Rptr. 58 (1974)
(14 years); In re Marriage of Patrino, 36 Cal. App. 3d 186, 111 Cal. Rptr. 367 (1973) (26
years); In re Marriage of Dennis, 35 Cal. App. 3d 279, 110 Cal. Rptr. 619 (1973) (24 years);
In re Marriage of Cosgrove, 27 Cal. App. 3d 424, 103 Cal. Rptr. 733 (1972) (28 years); In
re Marriage of Rosan, 24 Cal. App. 3d 885, 101 Cal. Rptr, 295 (1972) (17 years).

94. See note 46 supra and accompanying text for a discussion of Superior Court Judge
Donald King’s guidelines for awarding spousal support, pursuant to which a woman mar-
ried for more than fifteen years is much more likely to receive spousal support.

95. In re Marriage of Lopez, 38 Cal. App. 3d at 119, 113 Cal. Rptr. at 74.

96. 20 Cal. 3d at 453, 573 P.2d at 52, 143 Cal. Rptr. at 150.
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C. THE RoLE oF AutomaTic REDUCTIONS (STEP-DOWNS)

Many spousal support orders provide that a certain amount
be paid for an initial period, and that a reduced amount be paid
thereafter.” This automatic reduction, or step-down, is often in-
sufficient for support. Step-down orders to token amounts origi-
nally evolved as a technique to retain jurisdiction at a time when
courts retained jurisdiction only during the payment period.®
However, courts may now expressly retain jurisdiction indefi-
nitely to provide for the eventuality that the supported spouse’s
needs may change.” Thus, the original rationale for step-downs
to token amounts is no longer extant.

The courts’ use of step-downs has become a technique for
limiting spousal support. The present rationale seems to be the
same as that given for terminations, to encourage the wife to
become employed and to avoid future modification proceedings.
For example, some courts'® have approved step-down orders even
when the record contained little or no evidence of the wife’s abil-
ity to support herself."® The court in In re Marriage of Dennis'?

97. See, e.g., Schraier v. Schraier, 163 Cal. App. 2d 587, 589-90, 329 P.2d 544, 546
(1958). See also Modglin v. Modglin, 246 Cal. App. 2d 411, 418, 54 Cal. Rptr. 582, 586
(1966) (Herndon, J., dissenting).

98. See note 62 supra and accompanying text.

99. CaL. Civ. Cope § 4801(d) (West Supp. 1978).

100. See, e.g., In re Marriage of Kelley, 64 Cal. App. 3d 82, 134 Cal. Rptr. 2569 (1976);
In re Marriage of Patrino, 36 Cal. App. 3d 186, 111 Cal. Rptr. 367 (1973); In re Marriage
of Dennis, 35 Cal. App. 3d 279, 110 Cal. Rptr. 619 (1973).

101, In In re Marriage of Kelley, the wife had not worked during the twenty-two year’

marriage and was forty-eight at the time of the trial. Following separation, she had been
unsuccessful in obtaining part-time work to help support herself. Spousal support was
awarded in the amount of $500 per month for three months, $300 per month for the next
six months, $250 for the next six months, and $200 for the next two years, at which time
support was to terminate. The trial court assumed that Mrs. Kelley would start earning
a salary within three months of the hearing and that her income would rapidly rise every
six months thereafter. The appellate court adopted this assumption although it recognized
the wife’s “lack of demonstrated earning ability.” 64 Cal. App. 3d at 95, 134 Cal. Rptr. at
266.

The court in In re Marriage of Dennis did not expressly consider the propriety of
setting step-downs without any evidence in the record to indicate that the wife’s needs
would actually have decreased at the designated time. However, the record in Dennis
certainly provided no evidence that Mrs. Dennis’ needs would have decreased a year
following the support order, at which time the step-down order was to take effect. Mrs.
Dennis was fifty years old at the time of her divorce. During the twenty-five year marriage,
she had not been employed outside the home, and there was evidence that her ability to
support herself might be affected by the weak condition of her eyes. 35 Cal. App. 3d at
285, 110 Cal. Rptr. at 622.

102. 35 Cal. App. 3d 279, 110 Cal. Rptr. 619 (1973).
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acknowledged that the underlying rationale was to motivate a
wife who was unwilling, ‘“short of starvation,’”' to seek work.

The court in In re Marriage of Kelley'™ stated that it would
uphold step-down orders on a lesser showing of evidence than is
required for a nonmodifiable order that the need for spousal sup-
port will decrease.' The court explained, “Dennis teaches that
a lesser showing is required to support such a modifiable order
than one which burns the court’s bridges by divesting it of juris-
diction despite error in its prognostication of the future.”'*
Applying this rule to the facts in Kelley, the court found:

Here that lesser showing is present. The first re-
duction of spousal support from $500 per month to
$300 after three months is justified by Husband’s
anticipated additional expense flowing from the
enrollment of a daughter in college. The future
annual reductions, first from $300 per month to
$250 per month, and then to $200, find support in
the expectation that Wife will diligently develop
her secretarial skills which will pay off in in-
creased earnings. Should the court’s expectations
prove erroneous, it will have the power to correct
its miscalculation.'”

Step-downs based on a lesser showing allow the grossest
sort of speculation and place a hardship on the supported
spouse. Job prospects are often unlikely to fulfilli the court’s
optimistic expectations and the supported spouse will have to
move for.a modification at the time the step-down is to take
effect.!® Courts at modification hearings are very reluctant to
second guess the court which made the original award.

As was the case with terminations, there is a controversy
among the courts in respect to the use of step-downs." Some

103. Id. at 283, 110 Cal. Rptr. at 620.

104, 64 Cal. App. 3d 82, 134 Cal. Rptr. 259 (1976).

105. Id. at 95, 134 Cal. Rptr. at 266.

106. Id. (citations omitted).

107. Id.

108. Thus, the supported spouse must expend time, energy, and possibly attorney's
fees, to prove a change in circumstances. See notes 113 & 115 infra.

109. While the Morrison decision resolved the issue of the appropriate standard for
retaining jurisdiction, that case did not present the California Supreme Court an oppor-
tunity to review step-down orders. In re Marriage of Morrison, 20 Cal. 3d 437, 573 P.2d
41, 143 Cal. Rptr. 139 (1978). The Morrison court approved four decisions in which step-
down orders were reviewed. In two cases the step-down orders were reversed. In re Mar-
riage of Brantner, 67 Cal. App. 3d 416, 136 Cal. Rptr. 635 (1977); In re Marriage of Rosan,
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refuse to engage in the speculation inherent in automatic step-
down orders.!® The Rosan court applied the same reasoning to
step-downs that it applied to terminations: “orders for changes
in support to take effect in the future must be based upon infer-
ences to be drawn from the evidence, not upon mere hopes or
speculative expectations.”!"! Rather than engage in speculation
and lessen the amount of evidence sufficient to justify a step-
down, the Rosan court stressed modification proceedings as the
appropriate method of accommodating subsequent changes in
circumstances.''?

Although the Kelley and Dennis and the Rosan courts were
amenable to reducing spousal support, they placed the burden of
initiating modification proceedings on opposing parties."® In
Rosan, the court reversed a step-down order and indicated that
if the wife did in fact become self-supporting, the husband could
initiate modification proceedings to reduce or terminate spousal

24 Cal. App. 3d 885, 101 Cal. Rptr. 295 (1972). In the remaining two cases the orders were
affirmed. In re Marriage of Kelley, 64 Cal. App. 3d 82, 134 Cal. Rptr. 259 (1976); In re
Marriage of Dennis, 35 Cal. App. 3d 279, 110 Cal. Rptr. 619 (1973).

110. See, e.g., In re Marriage of Brantner, 67 Cal. App. 3d 416, 424, 136 Cal. Rptr.
635, 639 (1977); In re Marriage of Rosan, 24 Cal. App. 3d 886, 896, 101 Cal. Rptr. 295, 303
(1972).

111. 24 Cal. App. 3d at 896, 101 Cal. Rptr. at 303 (citations omitted).

112, Id. The court examined Mrs. Rosan’s employment prospects and concluded that
*‘her future earnings and earning capacity were completely unknown, and such unknown
future developments are better left to modification proceedings which have been provided
for that very purpose, than to automatic reduction provisions operative one and two years,
respectively, in the future.” Id. The court reversed the spousal support order, stating that
because “the award of $400 per month for 1971 was inadequate, it is obvious that, unless
there is a substantial change in circumstances, the awards for the following years will also
be inadequate.” Id. at 895, 101 Cal. Rptr. at 303.

113. A trial court is without authority to modify an order for spousal support unless
there has been a material, or “‘substantial,” change of circumstances occurring subsequent
to the last prior order. In re Marriage of Kuppinger, 48 Cal. App. 3d 628, 633, 120 Cal.
Rptr. 654, 656 (1975); Engelberg v. Engelberg, 257 Cal. App. 3d 821, 823-24, 65 Cal. Rptr.
269, 271 (1968). -

In Modglin v. Modglin, 246 Cal. App. 2d 411, 54 Cal, Rptr. 582 (1966), the trial court’s
refusal to increase spousal support from $1 per month was affirmed. Mrs. Modglin pre-
sented evidence of the need for more living space and furniture for herself and two teen-
aged daughters, of her need for substantial dental work, and of her diminished earnings.
Her net salary as a nurse wags less than $300 per month while her ex-husband’s per month

net income was $3,125; thus, there was no question of her need or his ability to pay. Id.

at 419, 54 Cal. Rptr. at 587. The trial court increased child support but found that there
was not enough of a showing of changed circumstances to warrant an increase in spousal
support. The appellate court summed up the situation as follows: *“There is no showing
of physical or mental ill health or any dire circumstances on the part of . . . [Mrs,
Modglin].” Id. at 414, 54 Cal. Rptr. at 584 (emphasis added). Unfortunately, the court
did not discuss whether the standard has been changed from “substantial” to ‘dire,”
whether the two are equal, or what circumstances would meet the standard.
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support."* The Kelley and Dennis courts, on the other hand,
affirmed step-down orders, reasoning that the wife could seek
modification if the stepped-down amount was insufficient at the
time it became effective.'’® The Kelley/Dennis rationale thus
shifts the burden of justification to the supported party whereas
the Rosan rationale leaves the burden on the supporting spouse,
just as in terminations.!®

The Rosan approach is the more equitable one. Just as the
California Supreme Court in Morrison adopted the Rosan ap-
proach for terminations,!” it should adopt the Rosan reasoning
with respect to step-downs'® and reiterate the rule that “orders
for changes in support to take place in the future must be based
upon reasonable inferences to be drawn from the evidence, not
mere hopes or speculative expectations.”’"® Particularly in cases
involving a displaced homemaker, the wife's earning ability is
totally unknown, and there is no evidence from which a court can
reasonably infer that by a date arbitrarily set by the court the
wife will suddenly emerge self-supporting. Therefore, the best
solution would be to disallow  step-downs and leave future
changes in circumstances ‘“‘to modification proceedings, which
have been provided for that very purpose.”'*®

114. 24 Cal. App. 3d at 896, 101 Cal. Rptr. at 303.

115. In re Marriage of Kelley, 64 Cal. App. 3d at 95, 134 Cal. Rptr. at 266; In re
Marriage of Dennis, 35 Cal. App. 3d at 284, 110 Cal, Rptr. at 621. The Dennis court did
not expressly consider the possibility that the stepped-down amount after the first year
might prove inadequate. However, it may be inferred that if this were the case, Mrs.
Dennis could' move for modification of the order.

The California Supreme Court has recognized unrealized expectations of the support-
ing spouse as a change of circumstances. In Bratnober v. Bratnober, 48 Cal. 2d 259, 309
P.2d 441 (1957), spousal support was reduced from $50 per month to $1. At the time of
the interlocutory hearing, Mr. Bratnober expected to receive a substantial raise in salary
or move to a new job with a higher salary; however, neither of these prospects materialized
and he was forced to borrow money to make his support payments. The court found that
“the question of reasonable expectations is material and a failure to realize them may
constitute a change of circumstances justifying modification of the order.” Id. at 263, 309
P.2d at 444. Applying this reasoning, the supported spouse would also be able to petition
the court for modification alleging a change of circumstances based on unrealized expecta-
tions. If the step-down order is predicated on the wife’s future increased earning ability
and the increase does not materialize, this should constitute unrealized expectations.

116. In In re Marriage of Rosan, the court stated that “[mJuch of what we have said
in reference to those portions of the support order hereinabove considered [step-downs]
is applicable also to that part of the judgment ordering absolute termination of spousal
support.” 24 Cal. App. 3d at 897, 101 Cal. Rptr. at 303.

117. In re Marriage of Morrison, 20 Cal. 3d 437, 452-53, 573 P.2d 41, 51-52, 143 Cal.
Rptr. 139, 149.50 (1978). See notes 77 & 87 supra and accompanying text.

118. See notes 111 & 112 supra and accompanying text.

119. In re Marriage of Rosan, 24 Cal. App. 3d at 896, 101 Cal. Rptr. at 303.

120. Id. See also In re Marriage of Kuppinger, 48 Cal. App. 3d 628, 120 Cal. Rptr.
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D. THE NEED FOR AUTOMATIC INCREASES (STEP-UPS)

Because courts assume the power to order step-downs,'?!
there is no apparent reason to refuse to order step-ups, or auto-
matic increases.'”? Step-downs are predicated on diminished need
or diminished ability to pay. Step-ups are correspondingly appro-
priate when there is increased need or increased ability to pay.
As with step-downs and terminations, step-up orders should be
based on reasonable inferences derived from evidence in the re-
cord.

Step-ups would be appropriate if, at the time of the original
order, there is evidence in the record that the supported spouse
will have an increased need which the supporting spouse will be
able to meet. In re Marriage of Brantner'® is a case in point. The
trial court awarded Mrs. Brantner $200 per month for two years,
decreased by $50 in each of three succeeding two year periods,
reduced to $1 per month for four years, with termination after a
total of twelve years.' She was suffering from arthritis and an
incurable eye condition which often leads to blindness.!® It would
have been reasonable to expect that Mrs. Brantner would be in
greater need, not less, as she aged, possibly became blind, and her
medical bills increased.'?® Even if she became partially self-
supporting, she would have to give up her employment as her
physical condition deteriorated. Inasmuch as her husband earned
$1,500 per month, there was no question of his ability to pay a
reasonably increased amount, barring unforeseen changes in his

654 (1975), where the court states that
“the court in proceedings of this nature is not concerned with
‘merely a possibility which had not, and might not occur’ . .
‘(blut the power to make such orders must be held te be lim-
ited to the conditions and circumstances existing at the time
they are made. The court cannot anticipate what may possibly
thereafter happen, and provide for the future contingencies.’ ”

Id. at 639, 120 Cal. Rptr. at 660 (citations omitted).

121. See notes 100-03 and accompanying text for a short discussion of the continued
use of the court-created tool of step-down orders, even though the original rationale for
such orders no longer exists.

122. A “step-up” order is an original spousal support order which provides that a
certain amount be paid for an initial period and that an increased amount be paid there-
after.

123. 67 Cal. App. 3d 416, 136 Cal. Rptr. 635 (1977). Step-up orders were not an issue
in Brantner, but the fact situation presents the author with a good departure point for
discussion.

124. Id. at 418, 136 Cal. Rptr. at 636,

125, Id. at 419, 136 Cal. Rptr. at 636.

126. As the court in Brantner noted, “when this lady is 56 years of age (and perhaps
blind), there is a substantial likelihood that she will become an object of charity.” Id.

Golden Gate University Law Review

http://digitalcommons.law.ggu.edu/ggulrev/vols/iss3/3

24



Larson: Spousal Support

1979] SPOUSAL SUPPORT 467

circumstances.'” Therefore, the court could have ordered step-
ups contingent on Mrs. Brantner’s deteriorating physical condi-
tion.

It would also be proper to order a step-up if it is necessary
to decrease support or to make an initial award below the wife’s
needs because of the husband’s temporarily decreased earning
ability. The step-up could be ordered effective at the time the
_ husband’s earning ability returned to normal. This would assure
the wife that she would not have to subsist on inadequate support
payments when the reason for the inadequacy no longer exists.!®
If an increase is not provided by a step-up order, the wife has to
seek a modification, thus expending time, energy and attorney’s
fees.

At least one court had the foresight to order a step-up in this
situation. In In re Marriage of Acosta,' the husband sought to
modify spousal and child support orders because he had lost his
job. The trial court suspended spousal support and reduced child
support payments but ordered that “payments automatically
would revert to the amounts originally ordered in the judgment”
when the husband returned to full-time employment.'®* The ap-
pellate court affirmed, noting that such orders are always modifi-
able. Moreover, in view of the fact that the husband had sought
the decrease based on his unemployment, the need for the de-
crease would no longer exist once he regained employment."

In addition to the propriety of step-ups to accommodate as-
certainable future increased need of the supported spouse and
temporary decreases in the supporting spouse’s earnings,'?
there are also situations in which step-ups are appropriate be-
cause of a projected increase in the supporting spouse’s earning
capacity. Such step-ups are justified by subsection 4801(a)(1),

127. At the time of trial, Mr. Brantner was paying a total of $400 per month for child
and spousal support without any difficulty. Id. at 418, 136 Cal. Rptr. at 636.
128. See, e.g., In re Marriage of Acosta, 67 Cal. App. 3d 899, 137 Cal. Rptr. 33 (1977).
129. Id.
130. Id. at 901, 137 Cal. Rptr. at 34.
131. Id.
132. The step-up should be ordered to take effect only upon the happening of an event
reasonably certain to occur.
In re Marriage of Norton, 71 Cal. App. 3d 537, 139 Cal. Rptr. 728 (1976), presented a
situation where a step-up would have been appropriate. The court stated:
[The wife was in] dire need of financial assistance and, while
she was trying to support herself, there was little, if any, assur-
ance of steady employment in the near future. In fact, it was
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which directs the court to consider all the circumstances of the
parties, specifically “[t]he earning capacity and needs of each
person.”’ These step-ups are applicable in instances in which
the wife has enabled the husband to attend a professional school
or to establish a business. His earnings may increase after the
dissolution as a result of what transpired prior to dissolution.
Spousal support orders do not presently take cognizance of this
contingency; step-ups would.

In spite of sound arguments in favor of step-ups, most courts
are reluctant to allot an ex-wife a share in the husband’s in-
creased prosperity, either by step-up orders or modification pro-
ceedings, even though the seeds of that prosperity were sown
during their marriage.'* The case of Modglin v. Modglin'® illus-
trates this reluctance, as well as the widely divergent attitudes of
the judiciary on the issue. Mr. Modglin, at the time of the di-
vorce, owned a pathology laboratory which was awarded to him
in the division of the community property. During the next four
years his business skyrocketed.!'*® His ex-wife and two young
daughters continued to live on $580 per month in a two bedroom
house. The trial judge denied Mrs. Modglin’s request for spousal
support but increased the amount of child support.

The appellate court affirmed the order denying spousal sup-
port in a decision which generated three separate opinions. One

undisputed that during the 18 years of the marriage appellant

devoted herself almost exclusively to the task of being a home-

maker and that she does not have the practical experience and

training needed to compete successfully in the labor market.

On the other hand, respondent will have a substantial earning

capacity as soon as he recovers fully from the effects of hepati-

tis.
Id. at 542, 139 Cal. Rptr. at 730. Spousal support was ordered at $80 per month for a six
month period. Instead of forcing the wife to seek modification at the end of the six months,
a more equitable result would have been a step-up order contingent upon the ex-husband’s
full recovery of his health and return to work.

133. CaL. Civ. CopE § 4801(a)(1) (West Supp. 1978).

134. All courts agree, however, that an ex-wife must share in her ex-husband’s eco-
nomic down-turn. See, e.g., Philbin v. Philbin, 19 Cal. App. 3d 115, 96 Cal. Rptr. 408
(1971).

135. 246 Cal. App. 3d 411, 54 Cal. Rptr. 582 (1966). Modglin did not involve a step-
up order. The wife sought modification of a nominal alimony provision in the interlocutory
judgment, which was made pursuant to stipulation of the parties. Id. at 417-18, 54 Cal.
Rptr. at 587.

136. Mr. Modglin developed a chain of laboratories. The net profits grew from
$4,668.99 in 1960 to $28,347.75 for the first quarter of 1964. Additionally, the business
owned and maintained cars and a private plane and sent Mr. Modglin on trips overseas.
Id. at 420, 54 Cal. Rptr. at 588.
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judge affirmed on the ground that circumstances did not warrant
‘““setting aside a bargain originally made in open court under the
supervision of a superior court judge.”'* The concurring opinion,
focusing on a different rationale, stated that to allow the wife to
share in her husband’s new-found prosperity “would imply that
an ex-spouse can continue to reap where for many years he or she
has not sown.”'®® The strongly written dissent found the denial
unreasonable and unjust, commenting that

the very fact that the parties stipulated to the
continuation of a nominal award, obviously made
for the sole purpose of retaining jurisdiction,
plainly shows their mutual understanding that at
some time in the future appellant might seek and
obtain a modification provided, of course, that she
would make the necessary showing of need,
changed circumstances, etc.'®

One of the most serious arguments against step-up orders is
that they are too speculative. However, step-downs, which are
based on the same kind of speculation, are prevalent."® Thus, if
courts find step-downs proper, there is no justification for refus-
ing to order step-ups. Both step-downs and step-ups should only
be ordered if there is evidence in the record that the predicate
contingency is reasonably certain to occur. It seems only equita-
ble that if an ex-wife must share her ex-husband’s misfortune, she
should also share his prosperity.

IMI. ALTERNATIVES TO SPOUSAL SUPPORT IN
CALIFORNIA

Abandonment of the fault theory has left the courts without
a comprehensive theoretical framework in which to consider the
award of spousal support."' Such a theory is needed to combat
the general resistance to spousal support awards as well as the
prevalent judicial attitude that spousal support constitutes a
“free ride” for the supported spouse. Adoption of a sound theoret-
ical underpinning would provide a more objective perspective
from which to view spousal support for both the judiciary and the
public at large.'? This section will briefly suggest a few theories

137. Id. at 415, 54 Cal. Rptr. at 584. See note 135 supra.

138. Id. at 417, 54 Cal. Rptr. at 586.

139. Id. at 418, 54 Cal. Rptr. at 586.

140. See notes 97-120 supra and accompanying text.

141. See notes 43-60 supra and accompanying text for a discussion of the failure of
the current statute to provide a workable framework.

142. The California Supreme Court in In re Marriage of Morrison quoted a C.E.B.
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on which spousal support could be based as well as alternative
methods by which the homemaking spouse could be compensated
upon dissolution of marriage.

A. ConTtract THEORY

In Marvin v. Marvin,'® the California Supreme Court recog-
nized the right of meretricious spouses to make express and im-
plied contracts governing their relationships.'* However, spouses
in legal marriages do not have the same freedom of contract be-
cause the legislature has retained the exclusive right to prescribe
the marriage contract.'® As Lenore Weitzman has noted, the law
does not acknowledge or enforce contracts that alter the essential
elements of the marital relationship.®* Moreover, contracts be-
tween married couples providing remuneration for the wife’s serv-
ices are void as against public policy.'¥

If a contract theory or a theory of detrimental reliance were
applied to displaced homemakers in dissolution actions, the wife
clearly could claim a reasonable expectation of support in ex-
change for her assumption of the homemaker role and for forego-
ing employment outside the home during marriage."* Her reli-
ance on this support expectation is to her detriment if, after disso-
lution, she is forced to enter the work force facing possibly insur-

publication: “This word [alimony] evoked an almost automatic glandular reaction, and
the resulting accumulations of bile did nothing to ease the unhappy lot of counsel and
court.” 20 Cal. 3d 437, 449 n.7, 573 P.2d 41, 49 n.7, 143 Cal. Rptr. 139, 147 n.7 (1978),
quoting ATTORNEY'S GUIDE TO FAMILY Law Act Practick 138 (C.E.B. 1970). Unfortunately,
the new term, “spousal support,” does not seem to have eliminated this “glandular reac-
tion.”

143. 18 Cal. 3d 660, 557 P.2d 106, 134 Cal. Rptr. 815 (1976).

144, Id. at 674, 557 P.2d at 116, .134 Cal. Rptr. at 826. The court in Marvin did not
address the issue of spousal support.

145, For a full discussion of this subject, see Weitzman, supra note 3.

146. Id. at 1259,

147. Id. at 1260-61. Weitzman also notes that contracts for the wife’s services are void
for lack of consideration on the theory that one cannot contract to do what one is legally
bound to do. Id.

However, the legislature has provided that spouses may enter into an agreement for
their support, which agreement cannot be judicially modified. Car. Civ. CopE § 4811
(West Supp. 1978). The statute, which applies only to agreements entered into on or after
January 1, 1970, and its history are discussed in Knodel v. Knodel, 14 Cal. 3d 752, 764-
66, 537 P.2d 353, 360-62, 122 Cal. Rptr. 521, 529-30 (1975).

148. A problem with basing spousal support on contract theory is that there must be
a breach. This invites reinstatement of fault into dissolutions. However, one could view
the homemaker’s consideration as her staying home and foregoing outside employment.
In return, the homemaker is bargaining for future support. If she has fulfilled her side of
the bargain, she is not in breach regardless of who is at fault for the break-up of the
marriage.

Golden Gate University Law Review

http://digitalcommons.law.ggu.edu/ggulrev/vols/iss3/3

28



Larson: Spousal Support

1979] SPOUSAL SUPPORT 471

mountable obstacles.'® Therefore, under express or implied con-
tract theory,”™ or under a theory of detrimental reliance, the dis-
placed homemaker would be entitled to spousal support upon
dissolution.

Application of these theories should not depend on the length
of marriage. In Marvin v. Marvin,' the California Supreme
Court held an implied contract could be found between two per-
sons who were not married and who had lived together only seven
years.!5? It is not logical to limit application of contract theory or
detrimental reliance to unmarried persons and thus place
“meretricious spouses in a better position than lawful spouses,’'*
and especially in a better position than lawful spouses married for
a short time."™

B. PAYMENT FOR HOMEMAKING SERVICES

In addition to validating the contract rights of meretricious
spouses, the California Supreme Court in Marvin also held that
‘“a nonmarital partner may recover in quantum meruit for the
reasonable value of household services rendered less the reasona-
ble value of support received if he can show that he rendered
services with the expectation of monetary reward.”'* This is an-
other right which, as yet, has not been extended to spouses legally
married.

149. In Morrison, 20 Cal. 3d at 452-53, 573 P.3d at 51-52, 143 Cal. Rptr. at 149-50,
the California Supreme Court recognized the allocation of roles under the traditional
marriage contract and the impact this allocation has on the wife in the event of diverce.
In the past, couples married and carried out their married life under the traditional
marriage contract, pursuant to which the husband had the duty to support his spouse,
and the wife had the duties of homemaking and childcare. Another feature of the tradi-
tional marriage contract was that the husband was the designated head of the family and
as such had the right to “‘choose any reasonable place or mode of living, and the wife must
conform thereto.” Former CaL. Civ. CobE § 5101, ch. 1071, § 1, 1972 Stats. 2007 (repealed
in 1973 by ch. 987, § 2, 1973 Stats. 1898).

150. The decision to allocate roles in the family may have been verbalized, in which
case an express contract existed. If the understanding was tacit, an implied contract was
formed when each party proceeded to act in accordance with it.

151. 18 Cal. 3d 660, 557 P.2d 106, 134 Cal. Rptr. 815 (1976).

152. Id. at 682, 5567 P.2d at 121, 134 Cal. Rptr. at 830.

153. Id. at 686, 557 P.2d at 123, 134 Cal. Rptr. at 832 (Clark, J., concurring and
dissenting). Justice Clark used this language in referring to a quantum meruit system for
compensating meretricious spouses, but the quote is also applicable to a contract system.

154. Pursuant to Marvin, unmarried spouses need not meet the artificial requirement
of living with their mates for a “lengthy” period in order to be awarded spousal support.
See notes 43-46 supra and accompanying text for a discussion of duration of marriage as
the key factor considered by courts in awarding spousal support.

155. 18 Cal. 3d at 684, 557 P.2d at 122-23, 134 Cal. Rtpr. at 831-32.
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There is great resistance in our society to recognizing the
value of a spouse’s homemaking services.'® Such services are not
valued partly because they are unpaid and are outside the tradi-
tional marketplace.'” The most common argument against com-
pensating homemakers is that the value of their services is incap-
able of being measured.'®™ However, not only have economists
developed methods for valuing homemaking services,'® but the
legal system itself has also overcome this difficulty when evaluat-
ing a husband’s loss of his wife in a wrongful death action.!®

Viewing spousal support as payment for homemaking serv-
ices would remove the notion of a ‘“free ride” or any lingering

156. This resistance is evidenced by the lack of mother's allowances, free maternity
care, social security or other retirement or disability plans for homemakers, and the

impossibility of purchasing disability insurance for the homemaker. D. AHERN & B. BLiss,

Tue Economics oF BEING A WOMAN AND SocIAL SECURITY: AN INSTITUTIONAL DILEMMA
(1977); Telephone interview with Robert Haight, independent insurance broker (Nov, 21,
1978). |

157. Zaretsky, Capitalism, the Family and Personal Life, in WOMAN IN A MAN-MADE
WonLD 55, 56 (2d ed. 1977). Chase Manhattan Bank estimates that a woman'’s overall
work week totals 99.61 hours. K. AMUNDSEN, supra note 10, at 10 n.9. Economists estimate
that women’s unpaid domestic services would amount to at least one-fifth of the United
States’ total Gross National Product (GNP) in any one year, if included. C. Birp, BorN
FeEMALE, THE Hicn Cost oF KEEPING WOMEN Down 227 (1968). However, since homemak-
ing services are not compensated, they are not counted in the GNP. Failure to include
homemaking services leads to the anomalous result that a man may reduce the GNP by
marrying his housekeeper. Although the woman may perform the same work after she
marries, it will no longer be valued by society. Benston, The Political Economy of
Women’s Liberation, in WoMAN IN A MAN-MaADE WorLD 221 (2d ed. 1977).

158. In his Marvin dissent, Justice Clark (concurring in part, dissenting in part) saw
this as a difficulty in a quantum meruit system. 18 Cal. 3d at 686, 557 P.2d at 123, 134
Cal. Rptr. at 832.

159. The American Council of Life Insurance has estimated the yearly value of a
housewife’s services at $17,351.88. Reported in CALIFORNIA COMMISSION ON THE STATUS OF
WoMEN, BuLLeETIN, CALIFORNIA WOMEN 5 (Sept. 1978) [hereinafter cited as CALIPORNIA
WOoMEN],

The value of homemaking services may be evaluated by any one of the following
methods:

(1) Estimate the opportunity cost, that is, the earnings foregone by the homemaker
in not working in the marketplace;

(2) Sum up the applicable current wage rate for each of the jobs performed as maid,
cook, sitter, etc.; or, add up the current rate of the corresponding professionals, that is,
home economist, nutritionist, counselor, interior decorator, etc. This method was the one
used by the American Council of Life Insurance. CaLiFORNIA WOMEN, supra.

(3) Add the replacement cost, which can be done as in number 2.

(4) Estimate the value of the housewife’'s time relative to that of wage-earning
women,

These methods are discussed by Kahne, Women’s Roles in the Economy, in Economic
InpEPENDENCE FOR WOMEN 39, 48 (J. Chapman ed. 1976).

160. See, e.g., Pyun, The Monetary Value of a Housewife, Economic Analysis For Use
In Litigation, 28 AM. J. Econ. & Soc. 271 (1969).
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romantic paternalism connected with spousal support. It would
acknowledge the importance of the homemaking spouse’s serv-
ices, add prestige and dignity to those services, and perhaps bene-
fit the nuclear family by providing security and encouragement
to those spouses, including men, inclined to devote themselves to
a homemaking career. The displaced homemaker’s past services
would thus be properly valued, and she would be provided the
necessary support at dissolution. The custodial parent of depen-
dent children would be provided with ongoing compensation for
future homemaking services.

C. RETURN ON AN INVESTMENT

Spousal support might also be viewed as a fair return to the
wife on her investment in or contribution to her ex-husband’s
career.'”! Assumption of traditional family roles frees the husband
from the cares and concerns of homemaking and allows him to
devote his energy to developing his earning capacity. In addition
to maximizing the time the husband can spend working, the serv-
ices of the wife in social settings is a job asset, particularly if the
husband is an executive or a professional.'®

The extent of the woman'’s contribution is not necessarily
dependent on the length of her marriage. If she terminated her
own education early and worked to support the family while her

161. See notes 163-70 infra and accompanying text for a discussion of expanding the
concept of community property to include the wife’s contribution to her husband’s educa-
tion,

162. “[T]he woman behind the man [is] important—even crucial—to her hus-
band’s chances for success in the corporation.” Kanter, Corporate Wives, 12 MASTER IN
Business ADMINISTRATION 21 (Feb. 1978). Kanter noted that at least one commentator has
viewed the roles of the executive and the executive’s spouse as aspects of a two-person
career and considered the salary paid by the corporation as compensation for the services
of both persons. Id. at 23.

The court, in In re Marriage of Rosan, also recognized the wife’s contribution to her
ex-husband’s earning capacity:

In a long marriage during which the wife has not taken cutside
employment but has devoted herself to wifely and parental
duties, the wife has not only failed to develop her own earning
capacity . . . the established employment or earning capacity
of the husband constitutes the most valuable economic asset of
the parties . . . [and] is not to be ignored in considering the
problem of continuing support (citation omitted) . . . . [Ilt
would be grossly inequitable to cut the wife off from any possi-
bilities of support . . . and permit Husband to go his own way
with his established earning capacity in excess of $2,000 per
month developed during the marriage . . . .
24 Cal. App. 3d 885, 898, 101 Cal. Rptr. 295, 304 (1972).
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husband completed his education, her contribution to her hus-
band’s future earning capacity is indispensable. If the marriage
is dissolved before the husband realizes his potential earning ca-
pacity and there is little accumulated community property, the
wife’s chances of adequate compensation upon dissolution are
slim. Spousal support may be the only compensation for women
in such marriages. It is only equitable that the wife receive
spousal support and that it be viewed as remuneration for her
sacrifice and contribution to her husband’s future earning capac-

ity.

D. ExpanpING THE CONCEPT OF COMMUNITY PROPERTY AND
Diviping CoMMUNITY PROPERTY MORE EQUITABLY

An expanded concept of community property may be a via-
ble alternative to spousal support. Community property could be
defined to include certain intangible poperty rights such as pro-
fessional education, earning ability, patents, copyrights, fran-
chises, and options.'® In the division of the marital property these
items could be assigned a value and then divided equally between
the spouses. The division of intangibles need not occur at one
time; the amounts due could be pro-rated and made payable over
a number of years.'™ The terms of the division could include a
condition precedent that if certain property proves valueless, the
supporting spouse would not have to pay the amount projected
on the basis of that intangible property. Thus, no injustice would
be done.

The courts have already found that professional goodwill,
defined as “ ‘future receipts which the asset will produce,’ ”’'® is
a divisible asset upon dissolution of marriage.'" Many factors are
considered in assessing the future receipts of a professional prac-

163. This is not a new or novel concept. The California Supreme Court has recently
expanded community property to include nonvested pension rights. In re Marriage of
Brown, 15 Cal. 3d 838, 852, 544 P.2d 561, 570, 126 Cal. Rptr. 633, 642 (1976); nonvested
stock option plans, id. at 843 n.4, 544 P.2d at 564 n.4, 126 Cal. Rptr. at 636 n.4; and
railroad retirement benefits, In re Marriage of Hisquierdo, 19 Cal. 3d 613, 616-17, 566 P.2d
224, 226, 139 Cal. Rptr. 590, 592 (1977), reversed, ___ U.S. __ (1979) (reversal based
on intent of federal law),

164. See In re Marriage of Brown, 15 Cal. 3d at 849, 544 P.2d at 567-68, 126 Cal. Rptr.
at 639-40.

165. In re Marriage of Lopez, 38 Cal. App. 3d 93, 108, 113 Cal. Rptr. 58, 67 (1974)
(citations omitted).

166. In re Marriage of Lopez, 38 Cal. App. 3d 93, 113 Cal. Rptr. 58 (1974); Golden v,
Golden, 270 Cal. App. 3d 401, 404-05, 75 Cal. Rptr. 735, 737 (1969); Brawman v. Brawman,
199 Cal. App. 2d 876, 882, 19 Cal. Rptr, 106, 109-10 (1962).
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tice,'” yet some degree of speculation is inherent in any evalua-
tion. Nevertheless, as the court in In re Marriage of Lopez stated:
“The fact that ‘professional goodwill’ may be elusive, intangible,
difficult to evaluate and will ordinarily require special disposi-
tion, is not reason to ignore its existence in a proper case.”'®

The Lopez argument can also be made for considering the
value of a professional education, when paid for by community
funds, as community property upon dissolution. California courts
have not yet been willing to define a professional education as a
community asset divisible at dissolution. The court in Todd v.
Todd"® echoed a common objection when it stated: “[at] best,
education is an intangible property right, the value of which,
because of its character, cannot have a monetary value placed
upon it for division between spouses.”’!"°

Contrary to the conclusion in Todd, courts in other jurisdic-
tions have recently found that education can be valued and div-
ided like other assets. The Michigan Court of Appeals affirmed a
cash alimony award in place of a property settlement, finding
that “[i]t was impossible to award the wife a portion of the
husband’s medical degree, the only substantial asset acquired
during coverture. An award of $15,000 fairly represents the wife’s
contribution to the acquisition of that asset, financial and other-
wise.”'! The Supreme Court of Iowa recently upheld a similar

167. See In re Marriage of Lopez, 38 Cal. App. 3d at 107-11, 113 Cal. Rptr. at 66-69,
for a thorough discussion of what constitutes “goodwill” and what factors should be
considered in evaluating it for purposes of dissolution.

168. Id. at 108, 113 Cal. Rptr. at 67.

169. 272 Cal. App. 2d 786, 78 Cal. Rptr. 131 (1969).

170, Id. at 791, 78 Cal, Rptr. at 135. The court found that professional goodwill is
community property. However, it refused to consider education in the same light, al-
though Mrs. Todd had supported her husband throughout his schooling. The Todd court
relied on dicta in Franklin v. Franklin, 67 Cal. App. 2d 717, 725, 155 P.2d 637, 641 (1945),
as support for its holding with respect to professional education, but failed to explain why
one intangible, professional goodwill, was community property, and another intangible,
professional education, was not.

The Todd court reasoned that Mrs. Todd had realized the value of her husband’s
education because the assets of the community were a result of that education. Moreover,
she had been awarded approximately $20,000 more of the assets than her husband. Today,
however, a wife cannot be indirectly compensated by an unequal division of the com-
munity property because courts, by statute, must make an equal division of community
property. CaL. Civ. CopE § 4800(a) (West Supp. 1978). Nor is the Todd court’s reasoning
applicable if there is a dissolution after a short-term marriage, during which few assets
are acquired.

171. Moss v. Moss, 264 N.W.2d 97, 98 (Mich. App. 1978). In Moss, the parties were
married seven years, during which time the wife worked and the husband obtained his
medical degree. The court commented on the wife’s situation: “This case presents the not
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property settlement award which represented the value of the
wife’s contribution to her husband’s law degree.!” The Iowa court
held that “it is the potential for increase in future earning capac-
ity made possible by the law degree and certificate of admission
conferred upon the husband with the aid of his wife’s efforts
which constitutes the .asset for distribution by the court.”"

In addition to expanding the concept of community property,
the division of property could also be made more responsive to the
needs of the wife. In dividing community property at dissolution,
it is common for the court to award the wife the family residence
and the husband the income-producing property."” This ap-
proach is sometimes incongruous and at cross-purposes with the
court’s stated objective to foster women’s independence from
their ex-husbands. The courts could be more effective in advanc-
ing this goal if they would be non-sexist in awarding family busi-
nesses to wives with demonstrated ability to run them."

uncommon situation of a wife who, having worked so that her husband could obtain a
professional education, finds herself left by the roadside before the fruits of that education
can be harvested.” 264 N.W.2d at 98.

172. In re Marriage of Horstmann, 263 N.W.2d 885 (Iowa 1978). This case involved a
divorce after seven years of marriage and one child. The couple married while both parties
were in college. The wife left school to get a job, thus enabling her husband to complete
his education, The husband obtained a masters degree and then a law degree while the
wife, with her parents’ help, supported the family.

What is crucial about this case is that the court awarded the wife $18,000 as a
property settlement, and did not disguise it as alimony. The wife estimated the value of
her contribution to her husband’s law degree at $18,000 by adding her earnings to the
money received from her parents, and subtracting her husband’s earnings from part-time
work during the marriage. Id. at 887.

173. Id. at 891. The Jowa court rejected the California rule of Todd v. Todd, 272 Cal.
App. 2d 786, 78 Cal. Rptr. 131 (1969), and relied instead on the Ohio case of Daniels v,
Daniels, 185 N.E.2¢ 773 (Ohio Ct. App. 1961).

In Daniels, the parties spent most of their seven year marriage in school, supported
by the wife’s father. The husband obtained a medical degree. The court awarded the wife
$24,000 alimony in gross, based entirely on the hushand’s future earning capacity, reason-
ing that the medical degree was an asset acquired with the aid of the wife, through her
father's financial support. The court found that “the right to practice medicine, being in
the nature of a franchise, constitutes property which the trial court had a right to consider
in making the award of alimony.” Id. at 775.

174. See In re Marriage of Smith, 79 Cal. App. 3d 725, 145 Cal. Rptr. 205 (1978),
where the wife unsuccessfully sought the award of the family business. She had managed
the finances of the business for ten years prior to the divorce.

175. In Smith, the trial court awarded the family business to the husband. It refused
to hear evidence of the husband’s drinking problem as possibly affecting his ability to run
the family business, stating that “[i}f he wants to be drunk twenty-four hours a day
running his business, that’s his life,” and *[i]f he wants to squander it, that’s his busi-
ness.” Id. at 749, 145 Cal. Rptr. at 216-17 (emphasis added).

On appeal, the court found exclusion of the wife’s evidence serious but not prejudicial
error, and affirmed the award of the business to the husband. The court also noted that
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IV. CONCLUSION

Presently, the category of women receiving spousal support
is small.' This may be attributed in large part to the trial courts,
inasmuch as they have a great deal of discretion in determining
when spousal support will be awarded.!” Unfortunately, some
members of the judiciary do not understand, or misunderstand,
the goal of the feminist movement to foster women’s economic
independence and they use the movement as a rationale for deny-
ing spousal support.' This amounts to inaccurate judicial notice
of the tenets of the women’s movement, and often merely masks
hostility towards the movement and the concept of spousal sup-
port.'"

Courts must recognize that unless, and until, women obtain
full equality in the labor market, there is a more equitable divi-
sion of labor in the family, and society changes its basic expecta-
tions of women, spousal support will be needed and required as a
means of compensating a woman who has made a commitment
to homemaking and child rearing during her marriage. As the
California Supreme Court so aptly reiterated, “[t]his has noth-
ing to do with feminism, sexism, male chauvinism. . . . It is
ordinary commonsense, basic decency and simple justice.”'®®

the hushand was better qualified to run the business, Id. at 751, 145 Cal, Rptr. at 218,
However, had the wife been awarded the business, which she believed she was capable of
running, she probably would have had no need for spousal support either at the time of
trial or in the future.

176. See notes 3 & 4 supra and accomanying text.

177. See notes 41-60 supra and accompanying text.

178. An article which appeared in the San Francisco Chronicle, June 19, 1974, attrib-
uted the following remarks to Judge Francis McCarty of the San Francisco Superior
Court: “Judge McCarty said that one reason for these spousal support considerations is
the women’s movement. ‘We’re taking women at their word. They say they don’t want
anything from men.”” San Francisco Chronicle, June 19, 1974, quoted in Brief of Amicus
Curiae at 7, In re Marriage of Morrison, 20 Cal. 3d 437, 573 P.2d 41, 143 Cal. Rptr. 139
(1978). See note 179 infra. See also In re Marriage of Hopkins, 74 Cal. App. 3d 591, 598-
99, 141 Cal, Rptr. 597, 601 (1977).

179. The Queen’s Bench, an organization of women judges and attorneys, appearing
in the Morrison case as Amicus Curiae, argued that the tenets of the women’s movement
are not a suitable subject for judicial notice. They stated that “[w]hile trial judges’
remarks rarely appear on the record, ‘the movement’ is often discussed in settlement
conferences, and Amicus believes the practice to be commonplace.” Brief of Amicus
Curiae at 7, In re Marriage of Morrison, 20 Cal. 3d 437, 573 P.2d 41, 143 Cal. Rptr. 139
(1978). Respondent agreed that trial courts should not take judicial notice of the tenets
of the women’s movement and that “such notice is often a mask for hostility toward the
concept of spousal support.” Respondent’s Rebuttal Argument to Amicus Curiae at 9, id.

180. In re Marriage of Morrison, 20 Cal. 3d 437, 453, 573 P.2d 41, 52, 143 Cal. Rptr.
139, 150 (1978), quoting In re Marriage of Brantner, 67 Cal. App. 3d 416, 420, 136 Cal.
Rptr. 635, 637 (1977).
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