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DO 0ZZY OSBOURNE AND JUDAS PRIEST CONTRIBUTE TO

THE MARKET PLACE OF IDEAS?

Richard Fitzer

Introduction

Welcome to the grand illusion
come on in and see what’s happening
pay the price get your tickets for the show.?

For over thirty years American kids have lis-
tened to rock and roll® and throughout this period
parents have been trying to turn off rock’s rebel-
lious messages. From its very inception, rock music
has had the uncanny ability to annoy, even frighten,
parents. Twenty or thirty years ago parents were
shocked by the pelvic thrusts of Elvis Presley, the
lyrics of the Rolling Stones and the politics of the
Grateful Dead.* Today, the sixties generation has
become the parents of the nineties. These same
people who went to Woodstock, protested Vietnam,
and smoked marijuana at Berkeley are now horri-
fied by the music to which their children listen.
Instead of Elvis Presley, the Rolling Stones, and the
Grateful Dead, today’s youth listen to Madonna, 2
Live Crew, and Guns ’N Roses. Is there any real
difference between the music of the sixties and that
of the nineties?

From its inception, rock and roll has been “con-
sistently identified with rebellious attitudes to-
wards sex and other moral issues[.]” In fact, many
believe that the sacred mission of all rock and roll
performers is to offend as many parents and polit-
ical leaders as possible.® Rock musicians are con-
stantly pushing “the envelope of acceptance[.]”” As
society becomes more and more accustomed to
rock’s bohemian ways, however, the task of offend-
ing becomes “an increasingly arduous assign-
ment[.]’8 If the Rolling Stones’ “Let’s Spend The
Night Together™. were released in 1991, it would
probably not offend anyone but the most staunch
adherents to puritanical values. The song certainly
would not prompt radio and television broadcasters
to require Mick Jagger to change the lyrics to “Let’s
Spend Some Time Together” in order to get air-
play.10

Some parents thought rock had gone too far
thirty years ago. In the fifties it was the music’s
implicit reference to sex which first alarmed par-
ents.!! By the mid-sixties the taboo subject matter
had switched from sex to drug use. Drug use was
glorified and presented as the solution to any and
every problem.!? But even songs about drugs no
longer shock many parents. In order to shock the
“Comfortably Numb”13 parents of today, bands have

adopted sexually explicit or vulgar names,! and
written extremely violent or sexual lyries.15

Today, the forbidden subjects are porn rock and
satanic worship. The term porn rock loosely refers
to any song with lyrics which graphically describe
sexual acts or which glorify deviant sexual behav-
ior. Examples of such songs include the Scorpions’
“Rock You Like AHurricane,”t Def Leppard’s “Pour
Some Sugar On Me,”!” and Prince’s “Darling
Nikki.”'8 “Porn rock” first received national atten-
tion in 1985 when the wives of several United
States congressmen formed a group called Parents’
Music Resource Center (PMRC).!® In the past six
years, the PMRC has put considerable pressure on
the recording industry to warn parents about “porn
rock.” Many in the recording industry quickly suc-
cumbed to the pressure and began placing warning
labels on records containing sexually explicit or
otherwise “immoral” lyrics.20 Significant govern-
mental action was not taken, however, until the
summer of 1990, when the state of Florida declared
the rap group 2 Live Crew’s album, “As Nasty As
They Want To Be,” legally obscene.?! The state then
successfully prosecuted a record store owner who
sold the album after its sale had been prohibited.?2
The group itself was later arrested for performing
the banned material. The trial judge in that case,
however, dismissed the charges against the group
stating that the music was not constitutionally
obscene and was therefore protected by the First
Amendment.23

Some rock groups have found that even sexually
explicit lyrics are not sufficient to shock today’s
parents and have turned to writing songs about
such horrifying topics as nuclear holocaust,?* sui-
cide,?5 violent sex,?6 and even satanic worship.2?
Some of the nightmares these groups sing about
allegedly have escaped the subconscious minds of
their listeners and have become reality. The public
got its first hint of the potentially destructive influ-
ence of heavy metal music in 1985 when police
apprehended California’s notorious Night Stalker,
a purported AC/DC fan who had become obsessed
with Satanism.28 Two civil actions against heavy
metal artists decided in 1988 and 1989 contained
the accusation that heavy metal music inspires its
adherents to turn its nightmares into reality. In
California, the parents of a nineteen year old boy,
who had killed himself while listening to Ozzy
Osbourne’s “Speak of the Devil” album, sued the
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singer and his record company.?® Just a few months
later, the parents of two boys who had entered into
a suicide pact after smoking marijuana and listen-
ing to Judas Priest’s album, “Stained Class,” sued
the band and its record company in a Nevada
court.?? In both cases, the parents alleged that the
artists’ songs contained lyrics and subliminal mes-
sages that compelled their sons to take their own
lives. The artists in both cases successfully raised
the shield of the first amendment to ward off the
imposition of liability for the ideas their supralimi-
nal lyrics conveyed.

Many parents and legislators are asserting that
the present state of rock music warrants the strip-
ping of its first amendment protection. This article
will evaluate this issue in light of the two suicide
cases, focusing on the parents’ legal theories of
liability and the question of whether the first
amendment was properly found to prohibit the
imposition of such liability. In addition, the paper
will discuss the distinction, made by the Nevada
court, between supraliminal messages, which are
fully protected by the first amendment, and subli-
minal communications, which are not. Finally, the
article will look at the potential chilling effects of
self-imposed industry regulations.

First Amendment Background

What would you think if I sang out of tune,
Would you stand up and walk out on me.
Lend me your ears and I'll sing you a song,
And I'll try not to sing out of key.3!

The first amendment guarantees all Americans
that “Congress shall make no law . . . abridging the
freedom of speechl.]”32 In Palko v. Connecticut,
Justice Cardozo wrote that the freedom of expres-
sion must be protected above all other rights be-
cause it is an indispensable condition of nearly
every other freedom.33 The first amendment pro-
tects more than merely pure speech.3* “Entertain-
ment, as well as political and ideological speech, is
protected; motion pictures, programs broadcast by
radio and television and live entertainment, such
as musical and dramatic works, fall within the first
amendment guarantee.”¥ While the Supreme
Court has not directly addressed the issue, several
circuit courts have held that musical forms of ex-
pression fall under the protective umbrella of the
first amendment.36

Even Justice Cardozo would admit, however,
that freedom of expression is not absolute. In cer-
tain circumstances, the government’s need to regu-
late or prohibit speech must take priority over an
individual’s right to free speech. For example, the
government has the right to prevent a person from

screaming “fire” in a crowded theater. In 1942, the
Supreme Court, in Chaplinsky v. New Hamp-
shire,3” provided a laundry-list of those types of
speech which were not entitled to first amendment
protection.

There are certain well-defined and narrowly lim-
ited classes of speech, the prevention and punish-
ment of which have never been thought to raise any
constitutional problem. These include the lewd and
obscene, the profane, the libelous, and the insulting
or “fighting words”—those by which their very ut-
terance inflict injury or tend to incite an immediate
breach of the peace. It has been well observed that
such utterances are not an essential part of any
exposition of ideas, and are of such slight social
value as a step to truth that any benefit that may
be derived from them is clearly outweighed by the
social interest in order and morality.38

Chaplinsky has become the foundation upon
which all cases involving unprotected speech have
been built. For instance, its “fighting words” doc-
trine eventually evolved into the Brandenburg-in-
citement test.3® Under Brandenburg, “speech
which is directed to inciting or producing imminent
lawless action, and which is likely to incite or pro-
duce such action, is outside the scope of the first
amendment.”? Speech which satisfies this two-
part test is unprotected, and therefore, may be the
basis for both criminal and tortious liability. Hence,
in order to remove the first amendment’s cloak of
protection and thereby impose liability upon a rock
musician for the suicide of a listener, the plaintiffs
must prove that the rock lyrics were written with
the intent of inciting imminent lawless action and
that such a result was likely to occur.

Was Osbourne Negligent for Presenting
a “Suicide Solution?”

If I could stick a knife in my heart
Suicide right on stage

Would it be enough for your teenage lust
Would it help to ease the pain?

Ease your brain

I said I know it's only rock 'n roll
but I likeit.. M

Before addressing the parents’ legal arguments
in the first suicide case, McCollum v. CBS, Inc.,*2 a
brief look at the facts of the case is necessary.43 On
October 26, 1984, the decedent (John) repeatedly
played side one of Osbourne’s “Blizzard of Oz”
album and side two of his “Diary of a Madman”
album. Later that evening John went to his bed-
room, put on a pair of headphones and listened to
the final side of Osbourne’s double album, “Speak
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of the Devil.” The next morning John had a .22-cal-
iber slug embedded in his right temple. When his
body was found, his stereo was on and John was
still wearing the headphones.*

One of the songs John listened to before going to
his bedroom was “Suicide Solution.”® The plaintiffs
alleged that this song preaches that suicide is the
only way out; that suicide is not only acceptable,
but desirable.4® They further maintained that the
song contains a 28-second instrumental break dur-
ing which the following “masked lyrics are sung at
one and one-half times the normal rate of speech:”

Ah know people

You really know where it’s at
You got it

Why try, why try

Get the gun and try it

Shoot, shoot, shoot.4"

The plaintiffs brought a four-count complaint
against the defendants charging the following: 1)
Osbourne’s music advised or encouraged their son
to commit suicide; 2) his music created “an uncon-
trollable” impulse in John which caused him to kill
himself; 3) the defendant’s music incited John to
take his own life; and 4) Osbourne intentionally
aided, advised, or encouraged John to commit sui-
cide in violation of the California penal code.*®

When the defendants responded to the com-
plaint by raising the shield of the first amendment,
the plaintiffs insisted that Osbourne’s music satis-
fied the Brandenburg test, and therefore, was not
protected.? In order to meet the requirement of the
Brandenburg test, John’s parents alleged that “the
defendants knew, or should have known that it was
foreseeable that the music, lyrics and hemisync
tones of Osbourne’s music would influence the be-
havior of individual listeners, such as John who,
because of emotional instability, were peculiarly
susceptible to such music[.]"%0

The court agreed with the plaintiffs that the
Brandenburg-incitement test was the proper mea-
sure of whether Osbourne’s music was entitled to
First Amendment protection. Under this test, a
court may only impose tort liability on a speaker for
what he has said, if “the speech (1) was directed or
intended toward the goal of producing imminent
lawless conduct and (2) was likely to produce such
imminent conduct.”5!

First, the court correctly concluded that the
plaintiffs could not prove Osbourne released “Sui-
cide Solution” with the intent that listeners commit
suicide.52 In fact, there was nothing in any of
Osbourne’s songs which could be characterized as
a command to any listener to commit suicide. Even
if Osbourne was suggesting that suicide is an ac-
ceptable alternative to coping with a miserable

existence, such advocacy was not sufficient to sat-
isfy Brandenburg’s intent requirement.

The history of both literature and music is re-
plete with examples of culturally acceptable works,
including Shakespeare’s Hamlet, which one might
argue portray suicide in a positive light.5 Yet, such
a positive portrayal is not the equivalent of proof of
intent to cause the listener or observer to engage in
the same conduct. The lawless action, in this case
suicide, must have been the specifically desired
result of the dissemination of the song and not an
“anreasonable reaction to the music.”%*

Second, the court held that Osbourne’s music
failed the second prong of the Brandenburg test
because it was not likely to produce imminent law-
less conduct. It is highly unlikely that Osbourne’s
song, “Suicide Solution,” or any other song for that
matter, could be interpreted as instructing listen-
ers to immediately commit suicide. The court noted
that “merely because art may evoke amood of
depression as it figuratively depicts the darker side
of human nature does not mean that it constitutes
a direct incitement to imminent violence.” Writ-
ten words, whether read or heard, do not seem to
“provide the requisite dynamic interplay between
speaker and audience or create the necessary
threat of imminent lawless action[,]”® so as to
satisfy Brandenburg. Furthermore, a mass-pro-
duced recording would not pose an immediate
threat of lawless behavior because it is the listen-
ers, not the speakers, who control when the mes-
sage is received.

In affirming the trial court’s grant of the
defendant’s motion for summary judgment, the
California appellate court followed the lead of ear-
lier decisions and refused to impose liability upon
a public medium for the self-destructive or tortious
actions of its audience.5” The court reasoned that
“musical composers and performers, as well as re-
cord producers and distributors, would become sig-
nificantly more inhibited in the selection of contro-
versial materials if liability for civil damages were
a risk to be endured for publication of protected
speech[.]”58 Hence, the court concluded that allow-
ing tort liability to be imposed on a musical per-
former for the content of his lyrics could have an
undesirable chilling effect on artistic expression.

To allow this case even to go to trial, to say
nothing of actually imposing liability, would have
had considerable adverse consequences for the
music business. Especially hard hit would have
been young musicians trying to make a name for
themselves. Few record companies will risk a
multi-million dollar lawsuit to allow young artists
to sing about controversial subjects when enough
albums may never be sold to cover production costs.
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As a result, fewer and fewer young musicians will
explore and push the limits of acceptability. Taken
to the extreme, such industry-imposed censorship
might break rock’s aphrodisiac hold on America’s
youth and destroy the music which was a major
part of such noble causes as “Live Aid” and “U.S.A.
for Africa.”

Just as Brandenburg, a leader of the Klu Klux
Klan, had a constitutional right to speak to the
masses, so too does Ozzy Osbourne. Their messages
may offend, but that is their right. The right of
every member of*society is to refuse to listen or,
even better, to respond to their messages of hate
and self-destruction with counter-messages. The
answer to Osbourne’s “Suicide Solution” is not cen-
sorship or tort liability, it is more speech. To para-
phrase Justice Holmes, “the market place of ideas”
provides the only constitutionally acceptable re-
sponse to the “Blizzard of Oz.”

Are Judas Priest’s Subliminal
Messages Protectable Speech?

They say the sea turns so dark that you know
its time you see the sign.

They say the point demons guard is an ocean
grave for the brave.

Was it you who said “how long, how long,
how long to the point of no return.”>®

The California Court of Appeals did not try to
distinguish between the lyrical contents of
Osbourne’s music and the masked subliminal mes-
sages it allegedly contained. In the second suicide
case, Vance v. Judas Priest, however, the Nevada
court did distinguish between the different types of
first amendment protection which would be af-
forded to supraliminal and subliminal messages.%0
This section will focus on this important distinc-
tion.

The facts of Vance are as follows. On December
23, 1985, Raymond Belknap and James Vance en-
tered into a deadly suicide-pact. After listening to
Judas Priest’s album, “Stained Class,” drinking
beer, and smoking marijuana all afternoon, the two
boys shot themselves in the head with a 12-gauge
shotgun. Belknap died instantly. Vance’s aim was
not quite as accurate; he survived because the gun
had slipped as he pulled the trigger. Vance did,
however, manage to blow away his face from the
eyes down. Unfortunately, Vance died in a hospital
approximately three years later while still trying to
recover from his momentary lapse of reason.5!

As in the McCollum case, the victims’ parents
brought tort claims against the artist and the re-
cording company. One particular song, “Beyond
The Realms of Death,”8? was singled out as the

primary reason for the boys’ horrifying actions. The
Vance court recognized that regardless of its opin-
ion of Judas Priest, the group’s music is protected
by the First Amendment8® and thus it refused to
impose tort liability on the basis of the lyrical
content of the defendant’s music. The court, how-
ever, considered the possibility that subliminal
messages, allegedly contained in numerous songs
on the “Stained Class” album,%¢ could form the
basis of such liability.

Subliminal communication is accomplished by
“the projection of messages by light or sound so
quickly or faintly that they are received by the
listener below the level of conscious awareness.”
The first publicized use of subliminal messages
occurred in the mid-1950s when a New Jersey
movie theater flashed the words “Drink Coca-Cola”
during a six-week run of the film Picric. Coke sales
allegedly increased by fifty-eight percent as a re-
sult.®® Since then, several uses of subliminal mes-
sages by the mass media and entertainment
groups-both alleged and proven-have been docu-
mented.5?

In turning to the threshold question of whether
subliminal messages are protected by the first
amendment, the court rejected the defendant’s po-
sition and concluded that the Brandenburg incite-
ment standard was not the proper standard for
determining whether subliminal messages are en-
titled to first amendment protection.5® Finding no
direct precedent on the issue of whether subliminal
messages are entitled to first amendment protec-
tion, the Vance court posited that subliminal mes-
sages were not entitled to any first amendment
protection for three reasons: (A) subliminal commu-
nication does not advance any of the purposes of
free speech; (B) an individual has a first amend-
ment right to be free from unwanted speech; and
(C) the listener’s right of privacy outweighs the
speaker’s right of free speech when subliminal
speech is used.®

In denying first amendment protection to subli-
minal messages, the court first looked to the pri-
mary justifications for protecting free speech, in-
cluding: first, the promotion of Justice Holmes’
market place of ideas;’® second, the furtherance
and preservation of our democratic-form of govern-
ment; and third, self-fulfillment and self-realiza-
tion.”! Subliminal messages are inconsistent with
all three of these first amendment rationales which
are all premised on the free flow of ideas; both
speaker and listener must be conscious of all mes-
sages sent and received. There can be no “open and
robust debate” if the audience is not consciously
aware of the messages it is receiving. Subliminal
messages do not foster debate over new ideas, in-
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stead they facilitate the blind acceptance of the
speaker’s message. The message cannot be evalu-
ated, much less rejected, because the listener is
unaware he or she is receiving any message at all.
Consequently, subliminal messages do not further
any free speech ideal, and therefore, should not be
protected by the first amendment.??

Furthermore, individuals have the right not to
receive unwanted messages. Although the Su-
preme Court has never specifically held that an
individual has a first amendment right to be free
from unwanted speech, several cases indicate that
the Court might be so inclined to hold. First, in
Kovacs v. Cooper,™ the Court upheld a municipal
ordinance which prohibited sound trucks from
broadcasting in the area. The Court accepted the
municipality’s reasoning that such trucks were a
public nuisance, stating that “[t]he right of free
speech is guaranteed every citizen that he may
reach the minds of willing listeners.”’4

Second, in Lehman v. City of Shaker Heights, the
Court upheld a city transit prohibition on political
advertisements on city buses.” In upholding the
prohibition, the Court stated that due to the captive
nature of public transportation, a city bus is not a
public forum. Hence, there isno unconditional right
to speak on a city bus. Justice Douglas, in his
concurring opinion, reasoned that the rights of the
passengers were superior to those of a would-be
speaker because the passengers were a captive
audience incapable of avoiding an unwanted mes-
sage.’®

In both cases, the Supreme Court protected “cap-
tive audiences” from undesired speech. Subliminal
speech may in fact Le less desirable than both
sound trucks and political advertisements on city
buses because such messages are received only by
the listener’s subconscious. Hence, not only is the
listener denied the right to decide whether to re-
ceive the speaker’s message but is entirely unaware
of the message itself.”” Not only must the audience
hear the message, it must listen as well.

Finally, the notion of a “captive audience”
brought the court to consider the privacy interests
of the audience. As mentioned above, most sublimi-
nal messages are forced upon an unknowing audi-
ence. There is surely nothing more private than an
individual’s subconscious mind. Because free
speech is protected by the Constitution, however,
the listener’s right of privacy must be balanced
against the speaker’s free speech rights. Only
where the former outweighs the latter can speech
be prohibited.”®

The Vance court, interpreting Supreme Court
decisions,™ concluded that the privacy interests of
a listener outweigh the free speech rights of the

speaker when “the listener is subjected to [the]
speaker’s message under circumstances which
make it impossible or impractical for the listener to
avoid being exposed to the unwanted message.”80 If
the message can be avoided, however, then the
speaker’s free speech rights must prevail.8! Be-
cause the very nature of subliminal messages
makes it impossible for the listener to avoid expo-
sure and because no first amendment value is
served by forcing individuals to be captive audi-
ences, the Vance court concluded that subliminal
messages are not entitled to any first amendment
protection.8?

Having removed the shield of first amendment
protection from subliminal messages, the court
turned to the issue of causation. While the court
was concerned about the ability of the plaintiffs’
experts’ “to isolate and identify the subliminal mes-
sages as the legal cause of the shootings,”® it re-
fused to grant summary judgment in favor of the
defendants and submitted the case to the jury. The
jury then found that there was no causal link be-
tween the subliminal messages and the boys’ sui-
cide pact.8

The Vance court’s focus on the privacy interests
of the listener is a logical extension of those cases
discussing both the right to privacy and the prob-
lem of captive audiences. The court properly con-
cluded that subliminal messages, at least those
forced on unknowing audiences, are not protected
by the first amendment. Its decision to remove the
cloak of first amendment protection from sublimi-
nal messages is nonetheless likely to have little
impact on the recording industry because of the
difficulty which plaintiffs will invarizbly have in
establishing the causal link between the messages
and their injuries.

Despite the fact that experts maintain much of
today’s rock and roll music contains subliminal
messages,? the extent of their influence has not
been conclusively ascertained. In fact, many ex-
perts believe the impact of subliminal messages is
very limited. For instance, according to Jagdish
Sheth, president of the American Psychological
Association’s Division on Consumer Psychology,
subliminal messages do not change people’s atti-
tudes. All the messages “can do is trigger a prior
attitude or predisposition.”® Stephan Williamson,
one of the sound experts who testified on behalf of
the plaintiffs in both the Ozzy Osbourne and Judas
Priest cases, has stated that although he confirmed
the presence of subliminal messages in Osbourne’s
“Suicide Solution” and Judas Priest’s “Beyond the
Realms of Death,” he did not believe that rock
music would cause someone to act in a particular
way without a prior predilection. “[Clontrary to
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what these cases said, there’s no way music alone
will tip anyone over the edge any more than
Mendelssohn’s Wedding March tips anyone into
getting married.”®7

The attempted imposition of tort liability will not
protect society from unwanted subliminal mes-
sages because it cannot be established that such a
message is the legal cause of the plaintiffs’ injuries.
Society’s privacy interests in being free from these
unwanted messages must nonetheless be pro-
tected, not through class-action suits against the
mass media, but instead through legislative regu-
lation. An example of such action is the regulation
enacted in 1988 by the Bureau of Alcohol, Tobacco
and Firearms prohibiting the use of any subliminal
messages in the advertising of alcohol, tobacco and
firearm products.?® This is a good start but more
legislation is needed. For instance, the FCC could
prohibit radio and television stations from broad-
casting songs known to contain subliminal mes-
sages.?? This would provide artists and recording
companies with an economic incentive not to re-
lease songs containing such hidden messages. At
the very least the public must be protected from all
unknowing exposure to subliminal messages. Only
the individual who knows of the messages can take
steps to avoid receiving them. The right of privacy
demands that the public be informed of any poten-
tial exposure to subliminal messages.

The Chilling Effect Of Censorship

They say there is strangeness, too dangerous
In our theaters and bookstore shelves

Those who know what’s best for us

Must rise and save us from ourselves

Quick to judge

Quick to anger

Slow to understand

Ignorance and prejudice

And fear

Walk hand in hand.%°

The call for regulation of the undisclosed use of
subliminal messages should not be interpreted as
a demand for censorship of the recording industry.
While one might not agree with the pessimistic
views of Ozzy Osbourne or Judas Priest, their right
to communicate these messages to the masses must
be defended. The music of Motley Crue or 2 Live
Crew may offend, but that is the artist’s right. The
right of the public is to refuse to listen.

The McCollum and Vance cases have heightened
the call for regulation of the music industry.®! Un-
fortunately, these isolated instances of rock-related
suicide have increased the demand for warning
labels, rating systems and outright prohibitions on

the most highly offensive music. Groups like the
PMRC want the recording industry to regulate
itself and have used the implicit threat of govern-
ment regulation to encourage industry cooperation.
While the Supreme Court would likely strike down
any government regulation of the music industry
under the strict serutiny test applied to content-
based legislation,®? the threat of such regulation
has induced “voluntary” concessions from the in-
dustry.9® Albums containing sexually explicit, ex-
tremely violent or even simply profane lyrics now
carry warning labels.?* In addition, numerous re-
cord stores are refusing to sell albums with such
warnings to children under the age of eighteen.%
The PMRC, however, believes these efforts are not
sufficient. The group seeks an industry-imposed
rating system, similar to that utilized by the movie
industry, and the printing of all Iyrics on the al-
bums.%

Many in the recording business contend these
demands of the industry are impractical. According
to Stanley Gortikov, president of the Recording
Industry Association of America, a rating system
for albums would be impossible to implement. He
has pointed out that the recording industry re-
leases approximately 25,000 songs each year, in
contrast to the 325 filmsrated by the motion picture
industry annually.9? Furthermore, not all Iyrics can
be placed on albums because individuals other than
the recording artist may own the copyrights.%

Despite these practical barriers to further regu-
lation of the industry, the PMRC continues to press
industry leaders for more self-imposed restraints.
However, because these restraints are based on the
threat of government regulation, they may be the
equivalent of coercive censorship. This self-censor-
ship may have more profound effects than any
government-imposed restriction because the vic-
tims cannot challenge the regulations in court. The
first amendment only prohibits governmental in-
terference with the freedom of speech. Since there
is no state-action involved in self-regulation, cen-
sored musicians and deprived listeners cannot
challenge the industry’s regulatory scheme
through the judicial system.

Some in the industry, however, are not concerned
by the threat of censorship because they doubt the
effectiveness of warning labels or rating systems.
Instead of reducing public access, such measures
may actually increase sales of “offensive” music.9?
For instance, in 1984 the BBC banned the song
“Relax” from its airwaves.1%0 Prior to the ban the
popularity of the song had fallen, but after the
prohibition the song rapidly became one of the top
selling British singles of all time.191 Similarly,
MTV’s ban on Madonna’s video, “Justify My
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Love,”192 seems to have had a considerable impact
on the sales of the video.193 The more the industry
attempts to curb access to controversial music, the
more the public desires to hear it.

Conclusion

We'll be fighting in the streets

With our children at our feet

And the morals that they worship will be gone
And the men who spurred us on

Sit in judgment of all wrong

They decide and the shotgun sings the
song.104

Although both Ozzy Osbourne and Judas Priest
successfully defended the tort claims brought
against them, those cases have had a negative
impact on the recording industry. It was perhaps
inevitable that the mere filing of those suits would
have a chilling effect on the industry. First, defend-
ing lawsuits is expensive. Recording companies are
going to be leery of young artists with controversial
material. The bottom line of the balance sheet may
prohibit new acts like the Lostboys, whose debut
album contains a song about suicide, from ever
having a chance to sing to the public.105

Second, the nation-wide attention these lawsuits
have received has increased support for groups like
the PMRC. This increased public backing has en-
abled the group to put even more pressure on in-
dustry leaders for record labeling and rating sys-
tems. While the PMRC maintains that record
labeling and rating are only intended as an educa-
tional tool for parents, such measures will result in
“the erosion of artistic expression.”1% The industry
is currently on the edge of a slippery slope; its
leaders should resist the appeal for voluntary self-
regulation which might become the unfettered cen-
sorship of all music which some segments of the
public may deem “offensive.”

The recording industry’s concessions are dis-
turbing. Record labeling is just the beginning of
self-censorship. Any music labeling or rating sys-
tem will, by its very nature, be highly subjective.
Those doing the labeling are given the power to
decide for an entire country what music is and is
not acceptable. Record labeling, to say nothing of
rating systems, undesirably inhibits the artistic
freedom which has always been the heart and soul
of rock music.107

While it may be true that rock lyrics, which were
once artfully suggestive, have become blatantly
explicit, the music still deserves unabashed first
amendment protection. Songs which glorify violent
sex, drug use, and satanic worship should be pro-
tected to the same degree as songs about love and

peace. As long as the song does not contain hidden
subliminal messages, it must be protected. By
yieldingto the demands of the PMRC, the recording
industry has admitted that the music of many of its
artists is unacceptable, and in the process it has
legitimized the PMRC. By voluntarily labeling re-
cords, the industry has encouraged further censor-
ship demands.

The rock and roll industry is not a bad child
which needs to be sent to its room until it can
behave. Controversy has always been a part of rock
and roll; without it the music would die. By its very
nature, rock music is often shocking. Rock has
always been the source of radical new ideas, some
of which society has actually adopted. Despite their
outlandish music, most rock musicians are not sex-
crazed, drunken lunatics. Many give their talent
and money to such worthy causes as Live Aid and
“We Are The World.”

Although many parents are no longer shocked by
the lyrics of today’s rock music, they still fear the
influence the music may have on their children. But
it is the parents’ decision to decide what their
children hear, and not that of the PMRC or the
leaders of the recording industry. The PMRC has
given birth to rock censorship, the industry leaders
have nurtured it, and now it is time for the public
to contemplate its extinction. No form of censor-
ship, even self-imposed, has any place in the mar-
ket place of ideas.

The time is gone the song is over,
thought I'd something more to say. 198 Q
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