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Strip Mining in Maryland and the 
Surface Mining Control and 

Reclamation Act 

Introduction 
The creation of public policy in the 

United States often involves the conflict of 
competing interests. The national coal pol
icy is no exception. While Americans recog
nize the value of coal as an energy resource, 
they also realize that there are certain envi
ronmental and social costs inherent in coal 
mining. In the Surface Mining Control and 
Reclamation Act of 1977,1 ("SMCRA"), 
Congress has attempted to create a policy 
which allows for needed coal production, 
but also ensures that the environmental 
costs are minimized by forcing miners to 
reclaim the land. 2 
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In the eight years since the law was en
acted, the Act has been the subject of a 
great deal of debate and litigation. Neither 
environmentalists nor the coal industry 
have found the Act completely acceptable. 3 

Yet, with proper enforcement, the Act ap
pears adequate to protect society from the 
environmental hazards of surface mining, 
while allowing miners the opportunity to 
produce a needed resource. 

The Problem 
Since the Arab oil embargo of 1973-1974, 

Americans have recognized the potential 

hazards of relying extensively on foreign 
oil. 4 While there are several domestic en
ergy sources available, the United States 
has abundant coal reserves. 5 In fact, cur
rent government reports indicate total 
identified coal resources of 1.7 trillion 
short tons.6 While coal has been an impor
tant energy source since the 1850's, it was 
considered unpopular due to mining acci
dents, air pollution, and unreclaimed 
land. 7 However, when the costs offoreign 
oil became relatively high and Americans 
developed doubts about nuclear energy, 
coal became highly attractive as a source of 
energy. 8 



Congress has passed several environ
mental measures that have affected the 
coal mining industry. While the Clean Air 
Act9 and the Federal Water Pollution 
Control ActiO did not attempt to regulate 
the coal industry directly, the statutes es
tablished emissions limits which encour
aged the use of cleaner fuels. The acts, 
have, therefore, indirectly influenced the 
coal market. II 

In the SMCRA Congress has attempted 
to regulate the coal strip mining industry 
directly, because the industry is a signifi
cant source of the problem ofunreclaimed 
land. 12 Surface mining generally involves 
the removal of the layers of earth and over
growth from above a coal reserve in order 
to expose the coal.13 Once the mining is 
completed the land must be reclaimed or 
various types of pollution can occur. These 
include water pollution, soil erosion, acid 
drainage, the destruction of wildlife habi
tat, and the destruction or diminishing of 
land. 14 The SMCRA attempts to force the 
miners to reclaim the land contemporane
ously with the mining operation. 15 

Although the SMCRA is a national act, 
it entails a tremendous amount of state co
operation. The Act encourages the states 
to create their own programs to regulate 
surface mining, but they must at least meet 
the minimum national standards promul
gated by the Office of Surface Mining Rec
lamation and Enforcement of the Depart
ment of Interior. 16 Once a state plan is 
approved by the Office of Surface Mining 
Reclamation and Enforcement, the Act al
lows the state to supervise and enforce its 
approved plan. 17 Maryland has submitted 
a plan for state regulation of surface min
ing which has gained final approval. I8 

Mining in Maryland occurs only in Al
legany and Garrett counties. The state has 
an estimated 854,900,000 tons of recover
able coal reserves. 19 While the reserves are 
not as vast as some neighboring states, 20 
they are an important source of Maryland's 
energy supply because coal is the only nat
ural energy source produced in Maryland 
in significant quantities. 21 Over two-thirds 
of Maryland's coal is extracted by surface 
mining. 22 

Like most other coal mining states, 
Maryland has experienced the effects of 
strip mining pollution. Acid mine drain
age from abandoned mines has lowered 
the pH of numerous streams, creeks, and 
the Potomac River.23 Several studies have 
linked acid mine drainage to the acidifica
tion of Deep Creek Lake. 24 Numerous 
unreclaimed mines mar the picturesque 
landscape. The Maryland strip mining 
program is designed to prevent future min
ing abuses, as well as to reclaim previously 
abandoned mines. 25 

The Legislative Solution 

In order to solve the problems created by 
surface mining, the SMCRA created a thor
ough and complicated federal program 
to regulate the surface coal mining indus
try. The Act regulates surface mining of 
coal from a beginning application phase, 
through the mining operation, and con
tinues until the land is reclaimed to estab
lished standards. In addition to the Act's 
requirements, Congress has authorized the 
adoption offederal regulations26 and state 
programs,27 which impose additional re
strictions on surface mining operations. 
While the Act establishes adequate safe
guards to protect the environment, it must 
be properly enforced in order to be effec
tive. 

Among the major provisions of the 
SMCRA are numerous procedural and 
technical requirements. In addition, the 
Act establishes a new organization in the 
Department of Interior known as the Of
fice of Surface Mining Reclamation and 
Enforcement. 28 The Office was designed 
to "administer the programs for control
ling surface coal mining operations which 
are required by this chapter .... " 29 The Of
fice's duties include reviewing and approv
ing permanent state programs, investigat
ing and inspecting surface mines, issuing 
orders to ensure compliance, and promul
gating regulations necessary to carry out 
the purposes of the Act. 30 The Office is the 
most important federal organization in the 
surface mining area. 31 

Congress has developed a comprehen
sive plan to supervise the surface mining 
industry. Before a mining company can 
begin a surface coal mining operation, it 
must file an application for a permit. 32 
The application includes a filing fee 33 and 
requires pertinent information about the 
mining company, the property involved, 
the proposed mining process, previous 
permits, and the expected duration of the 
project. 34 The applicant must submit a de
tailed map of the mine site and the sur
rounding area,35 a determination ofprob
able hydrologic consequences of the surface 
mining,36 and a proposed reclamation 
plan. 37 The reclamation plan must include 
a detailed description of the engineering 
techniques to be used in the mining and 
reclamation stages, a timetable for each 
major step of the reclamation plan, and 
measures that will be taken to comply with 
applicable air and water quality laws. 38 
The information provided must be signed 
as accurate, and a false disclosure can 
be punished by fine or imprisonment. 39 
Moreover, corporate directors, officers, or 
agents can be held personally accountable 
for violations of the Act. 40 

Once an application for a permit is ap
proved, the applicant must file a perfor
mance bond with the regulating body.41 
The amount of the bond depends on the 
reclamation requirements for the particu
lar site, and must be adequate to cover the 
costs of reclamation by the regulating body 
in the event of a forfeiture by the appli
cant.42 The bonds, in theory, provide ade
quate funds to reclaim the land of all the 
mining projects which have started since 
the Act became effective. If, however, an 
error is made in estimating the costs of 
reclamation, the bonds would not be suffi
cient to reclaim the land. 

The Act provides that no permit can be 
issued unless the applicant has demon
strated that the follow-up land reclamation 
can be successfully accomplished. 43 If an 
applicant is approved and a permit is is
sued, the mining process can begin. If the 
application is denied, an aggrieved party 
has an administrative remedy, and can re
quest a hearing. 44 However, the burden is 
on the applicant to establish that the appli
cation is in compliance with all the re
quirements of the federal or permanent 
state program. 45 

After a mining operation is started the 
mining company must meet the environ
mental performance standards of the Act. 46 

These technical standards are designed to 
encourage the mining company to consider 
the land use after mining, and to take timely 
steps to ensure that the land can be re
claimed according to the reclamation plan. 
The specifications establish that the com
pany must restore the land so it is capable 
of supporting the same or better land uses 
which occurred prior to the mining opera
tionY This includes restoring the land to 
its approximate original contour,48 taking 
precautions to maintain the original top
soil,49 establishing water impoundments, 50 
maintaining a proper hydrologic balance, 5 I 
and providing for proper disposal of mine 
wastes. 52 The Act also includes special 
provisions for prime farmlands,53 alluvial 
vaHey floors,54 steep slope coal mining,55 
and mining on federal lands. 56 While a 
permit holder can apply for a variance 
from most of the specific requirements, 
the mining company must show that the 
variance is necessary for implementing the 
mining operations and that no substantial 
adverse environmental damage will re
sult. 57 The mining company must con
tinue to comply with the Act even after the 
mining operation is completed as the Act 
forces the company to assume responsi
bility for successful vegetation for five full 
years after the establishment of a perma
nent vegetative covering. 58 

While Congress has authorized fairly 
rigid standards for the coal industry, the 
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Act requires policing in order to ensure 
that the environmental safeguards are ac
tually followed. Much of the policing is 
accomplished by forcing the mining com
panies to keep records and to file reports 
about the particular operations. 59 The 
SMCRA also includes provisions which 
give inspectors a right of entry throughout 
the surface mining operation without giv
ing prior notice. The inspectors must, 
however, present appropriate creden
tials. 60 These inspections must occur at 
least monthly, but on an irregular basis. 61 

The SMCRA gives the regulating body 
adequate power to enforce the Act and to 
sanction those who violate the regulations. 
Civil penalties can be assessed following 
an administrative hearing for violations of 
the Act or the permit conditions. 62 Each 
day of a continual violation can be treated 
as a separate offense. In addition, if a vio
lation is likely to cause imminent environ
mental harm to the land, air, or water 
resources, the authority can order the 
cessation of the surface mining or reclama
tion operation. 63 In the event a cessation 
order is issued, the violator must be 
fined. 64 The Act gives the United States 
Attorney General authority to collect 
these civil penalties through civil litiga
tion. 65 The enforcement provisions, as 
well as the provisions requiring accurate 
disclosure of information, give the regulat
ing body sufficient means to enforce the 
Act. 

The SMCRA also provides for a remedy 
if the regulating body fails to properly en
force the Act. The Act gives the Secretary 
of the Interior extensive powers if the reg
ulatory agency fails to properly enforce the 
Act. 66 These powers include taking over 
the enforcement of the state approved pro
gram. 67 Moreover, the statute's citizen 
unit provisions68 allow persons with an in
terest which may be adversely affected to 
file a civil action against the state regula
tory agency, the United States, or any 
other person who is alleged to be in viola
tion of any rule, order, or permit issued 
under the Act, providing that the plaintiff 
has given the appropriate sixty day notice 
of a violation. 69 By allowing enforcement 
of the Act by the Secretary of the Interior, 
and by granting adversely affected persons 
the right to compel enforcement, the Act 
provides adequate remedies to protect the 
public from the dangers of surface mining. 

In addition to thoroughly regulating the 
surface mining industry from application 
to reclamation, the Act allows the regula
tory authority to designate areas that are 
not suitable for some or all types of surface 
mining. 70 This section of the Act gives the 
regulatory body the power to bar mining 
in areas where reclamation is not techno-
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logically or economically feasible,11 Fur
thermore, mining may be prohibited if it 
would be incompatible with existing land 
use plans, would affect fragile or historic 
land, would adversely affect renewable re
sources, or affect natural hazard lands in a 
way that would endanger life or property. 72 
Before land can be designated as unsuit
able for surface mining, a public hearing 
must be held. 73 This raises the possibility 
of a conflict between the coal mining in
dustry and the community at large. In this 
type of situation it is likely that the com
bination of environmental factors and 
local interests would outweigh the argu
ments of the coal company, which are 
based largely on a profit motive. 

In addition to controlling the pollution 
from mines established after August 3, 
1977 when the SMCRA became effective, 
the Act also provides for the reclamation of 
previously abandoned mine sites. The Act 
establishes the Abandoned Mine Reclama
tion Fund74 to provide money to the states 
to reclaim and restore land and water 
resources previously damaged by coal 
mining. 75 The fund is primarily financed 
by a reclamation fee on current mining 
operations, with surface miners paying ten 
cents per ton. 76 Although the reclamation 
fee is collected by the federal government, 
half of the fee is returned to the states with 
approved abandoned mine reclamation 
plans, for use in reclaiming abandoned 
mines,77 

While the SMCRA has provided a thor
ough program for the reclamation of cur
rent surface mining operations as well as 
the Abandoned Mine Reclamation Fund 
for older mines, Congress has created a 
few exemptions which do not have to meet 
the rigorous reclamation standards. These 
exemptions were designed to be quite nar
row, and only apply to the noncommercial 
extraction of coal by a landowner on his 
own land;78 to commercial mining where 
the surface mining only affected two acres 
or less;79 and to the extraction of coal in
cidental to government financed highway 
or other construction. 80 While the exemp
tions appear to be quite narrow, they have 
been the source of abuse under the Act. 
Recent reports have shown that the two 
acre exception has been exploited by coal 
companies who have managed to develop a 
large tract of land through a series of two 
acre permits. 81 While these abuses do not 
violate the letter of the law, they clearly 
violate the congressional intent embodied 
in the Act. 

The regulatory program developed by 
Congress provides a thorough plan to cor
rect the adverse consequences of strip min
ing. Although the Act was originally criti
cized by the mining industry as excessive, 

reclamation is now considered a valid cost 
of business.82 While environmentalists 
criticize continuing abuses, the Act con
tains adequate environmental safeguards, 
providing it is properly enforced. 

The Maryland Strip Mining 
Program 

Even though Congress expressly stated 
that the SMCRA was not intended to su
persede state laws which were consistent 
with the Act,83 the statute has displaced 
the laws of numerous states governing coal 
mining. 84 In fact, by requiring the state 
programs to meet national standards and by 
having the Office of Surface Mining Recla
mation and Enforcement approve the pro
grams, Congress has ensured that the basic 
state programs are similar. 85 The Mary
land Strip Mining Law, and the regula
tions developed to implement the law, 
were clearly designed to meet the federal 
standards. 86 Moreover, the Maryland laws 
regulating surface coal mining had to be 
modified in order to achieve unconditional 
federal approval. 87 Despite the national 
standards, the Act does allow for some 
state variation. For instance, the SMCRA 
allows states to adopt even stricter land use 
and environmental standards,88 and the 
Act encourages states to consider their in
dividual environmental characteristics in 
developing their coal policies. 89 The 
Maryland surface mining program has 
utilized the flexible provisions of the Act 
to create a program which meets the 
specific needs of the state. 

The most important agency within the 
state of Maryland in the regulation of sur
face mining is the Bureau of Mines of the 
Department of Natural Resources. The 
Bureau is the state regulatory body under 
the SMCRA, and is authorized to make 
and enforce any regulations necessary to 
prevent, minimize, or repair damage to the 
land or natural resources from surface coal 
mining.90 The Bureau of Mines is respon
sible for processing surface coal mining 
applications, inspecting the land, and en
forcing the provisions of the Act in the 
state program. 

Maryland has utilized its right to create 
stricter standards in regulating surface 
mining. In addition to the procedural safe
guards of the SMCRA, Maryland requires 
mining operators to obtain an open-pit 
mining operator's license. 91 The licensing 
process includes a background investiga
tion of the applicant, and ifit is found that 
the applicant has failed to correct a viola
tion of the rules or regulations, a license 
may not be issued.92 A license may be sus
pended if the license holder repeatedlyvio
lates any of the provisions of the law.93 



The Maryland plan also contains an addi
tional enforcement clause which provides 
that a person who mines by the open pit 
method without a license can be fined or 
imprisoned. 94 This additional licensing 
requirement gives the state even greater 
control over coal strip miners than the fed
eral program. 

Maryland also exceeds the requirements 
of the SM CRA by forcing miners to pay a 
mine reclamation surcharge to the state 
and local governments. The Maryland plan 
requires the Department of Natural Re
sources to assess a nine cent per ton sur
charge on all coal removed by strip min
ing. 95 This money is deposited in the 
Bituminous Coal Open-Pit Mining Recla
mation Fund for use in reclaiming surface 
mined land. 96 Coal miners must also pay a 
six cent per ton surcharge directly to the 
county where the coal is mined to be used 
for county purposes. 97 

One of the most significant of the Mary
land regulations involves steep slope strip 
mining. While the SMCRA allows for 
steep slope mining with only a few addi
tional requirements,98 the Maryland law 
creates a de facto ban on steep slope min
ing of coal. Maryland defines a steep slope 
as any slope of twenty degrees or more. 99 

The Bureau of Mines will not issue a per
mit for surface coal mining activities on a 
steep slope unless: the mining operation 
will be conducted on a previous orphaned 
mine cite; it is determined by the Land 
Reclamation Committee that that land can 
be reclaimed to its original contour; and 
the mining and reclamation operations will 
be conducted according to special require
ments for mining on a steep slope. loo 

These specific requirements have effectively 
barred steep slope mining in Maryland. 

The strict steep slope mining require
ments have been the subject of a great deal 
of debate in Maryland. The coal industry 
claims that the standards must be relaxed 
in order to permit access to thirty-eight 
million tons of coal. lOl The coal com
panies argue that less restrictive regula
tions would be adequate to protect the 
public from environmental hazards. Envi
ronmentalists and citizens have argued 
that the more stringent standards are still 
needed. The Maryland General Assembly 
passed a bill l02 which would have lifted 
the stringent requirements for steep slope 
mining; however, this measure was vetoed 
by Governor Hughes on May 28, 1985 be
cause he was uncomfortable with the en
vironmental risks and the regulatory 
framework. l03 The bill was reintroduced 
in the General Assembly during the 
special legislative session in October of 
1985; however, the General Assembly sus
tained the Governor's veto. 104 While the 

debate on steep slope mining is likely to 
continue, the Legislature's refusal to over
ride the Governor's veto indicates that no 
change is likely in the near future. 

Litigation 
The SMCRA has been the subject of a 

great deal oflitigation since its enactment 
in 1977. The interim regulations, perma
nent regulations, and the Act itself have 
been challenged in the courts. As Congress 
may have expected, both environmental 
groups and the coal industry have taken ac
tive roles in the litigation and have tried to 
sway the courts' decisions to favor their re-

Although the Act was 
originally criticized 

by the mining 
industry as excessive, 
reclamation is now 
considered a valid 
cost of business. 

spective causes. 105 To date, the Act has 
survived all of the major constitutional 
challenges, but the courts have found 
numerous problems with the federal 
regulations. While the Maryland strip 
mining program has not been challenged, 
the litigation in other districts would be 
persuasive in interpreting the Maryland 
Law. 

The principal case interpreting the 
SMCRA is Hodel v. Virginia Surface Min
ing and Reclamation Association, Inc. 106 In 
Hodel, an association of coal producers 
brought a preenforcement challenge to the 
constitutionality of the Act and the interim 
regulations. The plaintiffs alleged that the 
interim regulations violated the commerce 
clause, the equal protection and due pro
cess clauses of the fifth amendment, the 
tenth amendment, and the just compensa
tion clause of the fifth amendment. The 
United States District Court for the West
ern District of Virginia rejected the com
merce clause, equal protection, and sub
stantiative due process challenges, but 
found that the Act violated the tenth amend
ment, and that various provisions violated 
the just compensation clause and the due 
process clause. 107 

The Supreme Court considered each of 
the constitutional challenges on appeal. 
While the mining association argued that 
the Act violated the commerce clause, the 
Court found that the commerce power "ex
tends to those activities intrastate which so 
affect interstate commerce, or the exertion 
of the power of Congress over it, as to make 
regulation of them appropriate means to 
the attainment of a legitimate end, the ef
fective execution of the granted power to 
regulate interstate commerce." 108 More
over, the Court found that Congress ra
tionally determined that the regulation of 
surface coal mining was necessary to pro
tect interstate commerce from the adverse 
affects of surface mining which included 
environmental hazards and destructive in
terstate competition. l09 Since the Act's 
regulatory scheme was reasonably related 
to the goals Congress sought to ac
complish, the Court concluded that the 
SMCRA did not violate the commerce 
clause. 110 

The Supreme Court next considered the 
lower courts' findings that the steep slope 
provisions 11 I violated the tenth amend
ment. The Court noted that the district 
court had relied heavily on the Supreme 
Court's decision in National League of 
Cities v. Usery,1I2 but found the lower 
courts had misapplied that decision's three 
prong test. 113 The Supreme Court found 
that the steep slope provision of the SMCRA 
did not regulate the states as states, but was 
part of "a program of cooperative federal
ism that allows the States, within limits 
established by minimum federal stan
dards, to enact and administer their own 
federal programs, structured to meet their 
own particular needs." 114 Since the statute 
regulates only individual businesses sub
ject to the dual sovereignty of the national 
and state governments, it was held not to 
violate the tenth amendment. 115 

While the district court had found that 
the steep slope provisions violated the just 
compensation clause, the Supreme Court 
found that no property had been taken by 
operation of the Act. 116 Since the plaintiffs 
were challenging the statute on its face, the 
test for a taking was whether the statute 
"denied an owner economically viable use 
of his land .... " 117 The Court found that 
the SMCRA survived scrutiny under the 
test because the Act did not, on its face, 
prevent the beneficial use of coal bearing 
land,1I8 and because the administrative 
remedies had not yet been exhausted so 
that the taking issue was not yet ripe. 119 

The district court's ruling that the pro
visions of the Act authorizing immediate 
cessation orders l2o violated the due pro
cess clause of the fifth amendment was also 
overturned by the Supreme Court. The 
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Court found that the immediate cessation 
orders fell within the "emergency situation 
exception to the normal rule that due pro
cess requires a hearing prior to the depri
vation of a property right." 121 The Court 
noted that" [p ]rotection of the health and 
safety of the public is a paramount govern
mental interest which justifies summary 
administrative action." 122 Moreover, 
the Court noted that the Act afforded a 
prompt and adequate post deprivation 
hearing as well as an opportunity for ju
dicial review. 123 

The Supreme Court also overturned the 
district court's finding that the Act's civil 
penalty section violated due process. 124 

The Act requires that if an operator is as
sessed a civil penalty, he must pay the 
amount assessed to the Secretary to be put 
in escrow, before the operator can have an 
administrative hearing or the right to ju
dicial review. 125 The Court noted that 
none of the plaintiffs had been assessed a 
civil penalty, and therefore the issue was 
not yet ripe for judicial review. 126 

On the same day that the Court decided 
Hodel v. Virginia Surface Mining and 
Reclamation Association, Inc., the Court 
decided the companion case of Hodel v. In
diana. 127 While the suit raised broad con
stitutional challenges, the case primarily 
involved the prime farmlands provisions 
of the Act. 128 The district court found that 
the prime farmlands provisions were an 
unconstitutional exercise of Congress' com
merce power, because they were directed 
at facets of coal mining which had no sub
stantial and adverse affect on interstate 
commerce. 129 However, the Supreme 
Court found that "Congress was entitled 
to find that the protection of prime farm
land was in the federal interest that may 
be addressed by commerce clause legisla
tion." 130 The Court pointed out that the 
question was not "how much commerce is 
involved but whether Congress could ra
tionally conclude that the regulated activ
ity affects interstate commerce." 131 The 
Court concluded that Congress had a ra
tional basis for its finding that coal mining 
on prime farmland affects interstate com
merce.132 

The Supreme Court also overruled the 
district court's holding that the prime farm
lands and other substantive requirements 
were not "reasonably related to the legiti
mate goal of protecting interstate commerce 
from adverse effects attributable to surface 
and coal mining." 133 The Court found 
that Congress had other legitimate con
cerns in addition to preventing water and 
air pollution, such as preserving the pro
ductive capacity of mined land and pro
tecting the public from health and safety 
hazards. 134 The Court concluded that 
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"Congress acted reasonably in adopting 
the regulatory scheme contained in the 
Act." 135 

The Court quickly dismissed the lower 
court's holding that twenty-one substantive 
provisions violated the tenth amendment. 
Using the same analysis as Hodel v. Surface 
Mining, the Court found that the regula
tions did not regulate the states as states, 136 
and therefore, the Act did not violate the 
tenth amendment. 

The lower court also had held that the 
substantive provisions of the Act violated 
both the substantive due process and the 
equal protection clauses of the fifth amend
ment of the United States Constitution. 
This holding was based on the fact that the 
Act allows variances from the reclamation 
of some types of mining, but did not allow 
a variance for prime farmland. 137 The Su
preme Court, however, found that Con
gress had acted rationally in drawing the 
distinction,138 and criticized the lower 
court for substituting its own policy judg
ment over that of Congress. 139 

The Supreme Court also considered 
whether the mere enactment of the SMCRA 
constituted a taking of private property. 
Like Hodel v. Surface Mining, the Supreme 
Court found that the provisions merely 
regulate the conditions under which prime 
farmlands can be mined, and that, on its 
face, the Act did not deprive a property 
owner of economically beneficial uses of 
his property. 140 Similarly, as in Hodel v. 
Surface Mining, the Court found that the 
challenges against the Act's civil penalty 
provisions were premature. 141 

The Supreme Court opinions in the 
Hodel cases were important in the devel
opment of the SMCRA. The decisions 
affirmed Congress' broad power in con
trolling environmental matters affecting in
terstate commerce. Moreover, the deci
sions gave the Act needed credibility, by 
surviving a broad range of constitutional 
challenges. These decisions remain im
portant precedent for constitutional chal
lenges to the Act. 

The issue of civil penalties, which was 
considered as premature by the Supreme 
Court in Hodel, has been raised again in 
subsequent litigation. Section l268(c) of 
the Act requires the payment of civil penal
ties into an escrow account prior to award
ing an alleged violator an administrative 
hearing or judicial review. In separate ac
tions in both the Sixth142 and Seventh143 
Circuits, plaintiffs have unsuccessfully chal
lenged the section as violative of the pro
cedural due process rights secured by the 
fifth amendment. Applying the test for 
due process from Mathews v. Eldridge, 144 
the courts found that the plaintiff's private 
interest was the temporary deprivation of 

its money, and the risk of an erroneous 
deprivation was slight. 145 Moreover, the 
courts found the government's interest in 
prompt assessment and collection of civil 
penalities to ensure compliance with the 
Act was substantial and outweighed the 
private interest of the plaintiff. Consider
ing these three factors together the courts 
in these two cases found that the Act's es
crow requirement satisfied the demands of 
due process. 146 

While the Surface Mining Control and 
Reclamation Act has been the subject of a 
great deal of litigation, the Act has with
stood constitutional scrutiny. The Supreme 
Court decisions upholding the constitu
tionality of the Act have reinforced the 
legislative power to attack environmental 
problems which have an adverse affect on 
interstate commerce. The amount of liti
gation is likely to increase as Americans 
develop more of their great coal reserves. 

Conclusion 
The Surface Mining Control and Recla

mation Act has drawn a delicate balance 
between the need for coal and the conflict
ing need to preserve the environment. By 
forcing the coal industry to internalize the 
costs ofland reclamation, the Act protects 
our environment from the various forms of 
pollution from coal strip mining. Mean
while, the Act allows mining companies to 
continue to develop one of our nation's 
greatest natural resources. As the struggle 
between environmentalists and the coal in
dustry continues into the future, the Sur
face Mining Control and Reclamation Act 
should provide a suitable balance for the 
majority of citizens. 
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