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MEDICAID ELIGIBILITY: PLANNING FOR THE 
ELDERLY CLIENT 

Cynthia M. Brubaker 

Planning for long-term care for elderly individuals 
is becoming increasingly important in our society. 
Statistics show that Americans are living longer be
cause of advances in medical technology. In 1993, 
there were about 3,~04,000 people over age eighty
four in the United States. 1 The U.S. Census Bureau 
projects that this number will increase to 5,127,000 by 
the year 2020.2 While our bodies are living longer, 
many people become unable physically and mentally to 
carry on necessary day-to-day activities. When this 
happens, there is an increased burden on families to 
care for their elders. Sometimes, even full-time resi
dential care becomes needed. In reality, it is often 
impossible for family members to care for their elderly 
loved ones. The children of ailing parents have careers, 
children, and lives of their own. Spouses are often too 
feeble to care for each other and may themselves be 
suffering from ill health. All too often nursing homes 
are the only alternative. 

Nursing homes cost an average of$3, 000 to $4,000 
per month and many people over age sixty-five do not 
have the income or resources to meet these costs. 
Those with the resources to pay nursing home costs 
face the possibility of losing a lifetime of assets and 
savings. Still others wish to preserve their assets, in 
order to pass something on to their children. 

Whatever the motivation, Americans are turning to 
Medicaid for assistance in meeting the high costs of 
nursing home care .. In most cases, other than Medicare 
and long-term care insurance, Medicaid is the only 
source of assistance for nursing home patients. 

While all people age sixty-five and over are eligible 
for Medicare, this program only covers the cost of 
nursing home care in limited circumstances. First, for 
Medicare to pick up the cost, the individual must meet 
several threshold requirements. The patient must be in 
need of skilled nursing care that has been ordered by a 
physician.3 Further, the patient must also need nursing 
care or need a speech or physical therapist. 4 In addition, 

the patient must need daily services in a nursing home 
setting. Finally, the patient must be admitted to the 
nursing home after a minimum stay of three days in a 
hospital and within thirty days after release from the 
hospital. 5 

Even if the patient meets the medical need require
ments, Medicare only pays in full for the first twenty days 
in the nursing home. 6 For the next eighty days, Medicare 
pays only $89.50 per day, and it pays nothing thereafter. 7 

As an alternative to Medicare, long-term care insur
ance is an excellent way of planning for long-term health 
care. However, due to its relative novelty, many elderly 
people are unaware of its existence and therefore do not 
use it as a tool to plan in advance for nursing home costs. 
By the time an individual becomes concerned about the 
issue, he or she is often already in ill health and ineligible 
for coverage. Furthermore, long-term care insurance 
has age requirements that may disqualify some individu
als. Long-term care insurance also can be very expen
sive and, as such, is often just as unavailable as the 
underlying nursing care. 

Since Medicare and long-term care insurance are not 
helpful to many elderly people, many are turning to 
Medicaid. However, Medicaid is meant to be a welfare 
program, not an insurance program. Accordingly, it is 
reserved only for those people who are indigent or 
impoverished. In order to qualify, an individual must 
meet strict rules regarding the income and assets that are 
available to him or her at the time of application. 8 

Eligibility Requirements 

The Medicaid statute, codified at 42 U.S.c. § 1396,9 
sets forth several criteria for determining whether a 
person is eligible for benefits and gives individual states 
the discretion to set further criteria. There are three tests 
to determine financial eligibility for an institutionalized 
individual. The institutionalized applicant must meet 
income and resource requirements, and will be scruti-
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nized for any transfers of assets he or she has made. In to the institutionalized spouse.20 

addition, the applicant must meet strict medical need 
requirements. 

Income Requirements 

States are responsible for setting limitations on the 
amount of income a person can have and still be eligible 
for Medicaid. lo While some states only require that a 
nursing home patient have less income than the cost of 
nursing home care, other states set a maximum income 
that is often lower than the average nursing home bill. II 
These states, called "income cap" states, often leave 
patients trapped between a proverbial "rock and a hard 
place." Such patients have too much income to qualify 
for Medicaid and too little income to afford proper care. 
However, Maryland is not an "income cap" state. 

In Maryland, a Medicaid applicant must have an 
income, minus several allowable deductions, that is less 
than the average cost of nursing home care. 12 Medicaid 
will pay the difference between the amount of income 
the applicant can apply to the cost of his or her care and 
the amount that Medicaid allows for nursing home 
care. 13 

In determining this difference, the applicant's total 
monthly income is reduced to allow for expenses which 
the patient incurs outside the nursing home. A personal 
needs allowance of $40 per month is permitted for 
institutionalized individuals. 14 In addition, a single 
person may be given an allowance to maintain his or her 
residence during institutionalization if he or she is 
expected to return home. 15 In order to receive this 
allowance, the patient must establish, based on a med
ical review process, that he or she will be able to resume 
living in the community and that he or she intends to do 
SO.16 The residential maintenance allowance will be 
deducted from income for a period of six months, 
beginning with the person's first full month ofinstitu
tionalization. 17 In addition, the applicant's monthly 
income will be reduced by the amount he or she spends 
on Medicare and other health insurance premiums, as 
well as amounts spent on medical care and other 
remedial services not covered by Medicaid. 18 

When an institutionalized individual has a spouse or 
family that remains in the community (community 
spouse), regulations allow for a spousal or family 
allowance, or both. 19 In addition, income of the com
munity spouse may not be counted as income available 
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Resource Requirements 

The second test to determine eligibility for Medic
aid is the Available Resources Test. An applicant must 
have assets below an amount established by state law 
available as a source to pay for nursing home costs. For 
individuals in Maryland, the amount of available re
sources may not exceed $2,500?1 The computation of 
available assets is generally made at the time of applica
tion for Medicaid. Maryland law establishes which 
assets held by the applicant at that time may be excluded 
from the computation. 

The largest asset held by most applicants is the 
home. Unless he or she has a life estate interest with full 
powers in the home, the home is excluded from avail
able resources. 22 However, this exclusion applies only 
if the patient is expected to return home. 23 If the patient 
does not intend to return to the home, the home may still 
be excluded if it is occupied by the patient's spouse or 
a dependent relative. 24 

In addition, household goods and personal effects 
that remain in the possession of the patient at the nursing 
home may be excluded.25 This provision allows nursing 
home patients to have some of the amenities of home: 
a television, personal clothing, wedding and engage
ment rings, and other items for comfort and accommo
dation. 

Further, unlimited amounts of term life insurance 
are also excluded as long as they have no surrender 
value. 26 Whole life insurance with a maximum face 
value of$1,500 for each person is excluded,27 as is the 
applicant's burial space. 28 In addition, the applicant may 
have up to $1,500 in burial funds set aside in an 
account,29 and he or she may prepay funeral expenses in 
an unlimited amount. 30 

When a patient has a community spouse, the total 
non-exempt resources that either spouse has an interest 
in at the time of institutionalization are pooled together 
to determine the total joint resources. 31 All resources 
jointly or severally held by both spouses are considered 
to be available to the institutionalized spouse. 32 How
ever, the regulations provide a community spouse 
resource allowance, consisting of$14, 964 or one half of 
the total joint assets up to $74,820, whichever is 
greater. 33 If the community spouse does not hold title 
to the amount of assets excluded from the available 



resources, the institutionalized spouse may transfer 
assets in that amount to the community spouse. How
ever, the assets must be transferred to or for the sole 
benefit of the community spouse. 34 

A community spouse may also have one automobile 
that will not be considered an available resource. 35 The 
excludable value of the automobile is unlimited if it is 
necessary for employment or for medical treatment of 
a specific or regular medical problem. 36 The excludable 
value is also unlimited if the automobile has been 
modified for use by, or for the transportation of, a 
handicapped person who is a member of the house
hold. 37 In all other cases, the automobile may only be 
excluded up to $4,500 of its value. 38 

Transfers 

In order to qualify for Medicaid under the income 
and resource tests, an applicant must disclose any asset 
transfers made within a thirty-six month "look-back 
period. "39 If an applicant has made any transfers within 
the thirty-six month period prior to application, he or 
she will be ineligible for Medicaid for the period oftime 
that he or she could have paid for nursing home care 
with the assets transferred.40 Prior federal law estab
lished a maximum period of disqualification of thirty 
months.41 However, changes made by the Omnibus 
Budget and Reconciliation Act of 1993 ("OBRA")42 
created new rules that put no limits upon the time of 
disqualification for transfers of assets. 

Under the new rules, an institutionalized applicant 
must disclose any transfers made to individuals within 
the period that began thirty-six months before both the 
first date that the individual is institutionalized and the 
date the individual had applied for assistance.43 The 
applicant must also disclose any payments made to 
certain trusts within a sixty month look-back period.44 

There is no limit on the length of ineligibility caused 
by transfers of assets made within the "look back 
period. "45 The applicant will be ineligible for the period 
of time that he or she could have paid for nursing home 
care with the funds transferred. The number of months 
of ineligibility is determined by dividing the value of 
assets transferred by the applicant (or community spouse) 
on or after the look-back date by the average monthly 
cost of nursing home care for private patients at the time 
of application. 46 For example, assume that an applicant 
transferred $300,000 worth of assets within the look-

back period and that the average monthly nursing home 
cost is $3,000. His or her period of ineligibility will be 
$300,000 divided by $3,000, or 100 months. This 
results in a much longer period of ineligibility than if the 
applicant had waited until after the thirty-six or sixty 
month look-back period to apply for benefits. 

The 1993 OBRA amendments also made an imp or -
tant change in the definition of "assets." The definition 
now includes all income and resources of the individual 
and his or her spouse.47 It includes any income that 
either person is entitled to, but does not receive because 
of the action of another, including any action of the 
individual or his or her spouse. 48 It also may include the 
action of any person, including a court or administrative 
body, acting in place of or on behalf of the applicant or 
the spouse, or any person acting at the direction of, or 
upon the request of the applicant or spouse.49 This 
definition removes the distinction between income and 
resources, and will heighten the effect of trust distribu
tions on ineligibility. 

Medical Need 

In addition to being in financial need, a Medicaid 
applicant must also meet medical need requirements. In 
Maryland, the applicant must require "nursing facility 
services" as defined by the Maryland Department of 
Health and Mental Hygiene.50 In order to qualify, the 
applicant's need must meet all of the following ele
ments. The applicant must require skilled nursing care 
and related services, rehabilitation services, or health 
related services above the level of room and board. The 
services must be needed on a daily and inpatient basis. 
In addition, the needed services must be provided by a 
facility that is certified for participation in Medicaid and 
must be ordered by and provided under the direction of 
a physician. 51 

The "skilled nursing care" element requires that the 
patient need some type of care that must be adminis
tered by a health professional, such as a nurse or a 
physical therapist. The inclusion of "health related 
services" makes this element slightly flexible. Fo~ 

example, an applicant may be eligible ifhe or she needs 
"services to maintain, improve, or protect [his or her] 
health. "52 This may include the administration of 
medication "when [the] patient's medical condition or 
cognitive deficits require the skilled observation and 
judgment of a licensed health professional. "53 There-
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fore, it is possible that a patient who has lost only mental 
faculties may in fact qualify ifhe or she needs to take 
medication on a frequent and regular basis. Unfortu
nately, most patients who are physically healthy, but 
who require constant supervision, will not qualify. 

Planning for Eligibility 

Many elderly clients fear that the day will come 
when their families can no longer take care of them. 
They fear that either they will need nursing home care 
and will not be able to afford it or that they will have to 
spend all of their assets to pay the cost. To prevent this 
from happening, they seek advice on planning tech
niques that will permit them to keep their assets and still 
qualify for Medicaid. 

The primary goal of Medicaid planning is to pre
vent the impoverishment of the client. The available 
resources ofthe client must be reduced to the maximum 
amount allowable under the eligibility laws. This goal 
can be accomplished through a variety of approaches, 
including the use of "spending down" the family 
assets, giving assets to family members, or creating 
trusts. 

Spending Down Family Assets 

An elderly person who is anticipating a need for 
nursing home care may spend some money without the 
expenditures being considered transfers of assets. 
Money may be spent on goods or services that are for 
the benefit of the applicant or his or her spouse. For 
example, a client may consider spending extra money 
on entertainment, rather than saving it to eventually 
spend on long-term care or pass on to his or her 
beneficiaries as an inheritance. Thus, the client could 
take an expensive vacation that he or she has always 
dreamed of, eat in nice restaurants, or attend theater, 
athletic events, or other social gatherings. The problem 
with this approach is that, once spent on entertainment, 
the money is gone and the client has nothing to show 
for it. Ifthe client does continue to live independently, 
he or she may need some of this money for other 
expenses. 

Another alternative is to spend some money on 
concrete items. The client may buy items that will make 
life more comfortable. For example, he or she might 
purchase some modern home appliances such as a 

microwave oven or a cordless telephone. The client may 
also make improvements to his or her home that once 
seemed unaffordable. An electric garage door opener 
may make the client's life easier, or a home alarm system 
may make him or her feel more secure. In addition, the 
client may want to catch up on necessary home repairs 
such as a new roof, replacement windows, or a profes
sional painting of the exterior of the home. These 
expenditures are particularly beneficial if a spouse or 
other family member will remain in the community home 
after the client is institutionalized. 

If the client is single and has no dependents, he or she 
may not want to invest a lot of money into a home that 
will eventually be sold to cover nursing home costs. The 
single client may, however, make expenditures on per
sonal and household items that can be taken to the 
nursing home with him or her. A television, an electric 
blanket, or extra items of clothing may be beneficial for 
this purpose. 

It is also a good idea for the client to pre-pay funeral 
expenses. The client can spend an unlimited amount for 
a funeral, and it will not be considered an available 
resource as long as the money is irrevocable. 54 Addition
al amounts may be spent on the burial space or put in a 
burial fund. Paying funeral expenses in advance not only 
lowers the client's available resources, but it relieves the 
client's family of having to make funeral arrangements 
during the very difficult time that follows the death of a 
loved one. On the other hand, the client may feel uneasy 
about making plans for his or her own death. 

Finally, the client may consider using some of his or 
her resources to payoff outstanding debt. The client 
may want to payoff a car loan, mortgage, or credit card 
debt. This is a good way to reduce resources, since debt 
is not deducted from the amount of assets the client 
owns. 

Transfers to Individuals 

A client may want to make gifts to family members 
or friends so that the assets cannot be considered 
available resources for purposes of Medicaid eligibility. 
F ederallaw provides that certain transfers will not cause 
an applicant to be ineligible even ifthey are made within 
the look-back period. 

First, an individual may transfer his or her home to 
various family members. Transfers of the home to a 
spouse are exempt under any circumstances. 55 Home 
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transfers may also be made to a child of the individual 
without causing ineligibility if the child is under age 
twenty-one, blind, or otherwise disabled.56 In addition, 
a parent may transfer the home to a son or daughter who 
lived in the home with the parent for at least two years 
immediately before the parent's admission to the nurs
ing home and provided care that permitted the parent to 
live in the community. 57 Finally, a home transfer to a 
sibling does not cause ineligibility if the sibling has an 
equity interest in the home and was residing there for at 
least one year immediately before the date that the 
individual enters the nursing home. 58 

Second, an applicant will not be declared ineligible 
because of transfers of assets made to his or her spouse 
or other person for the sole benefit of the applicant's 
spouse. 59 Of course, any assets that are not otherwise 
exempt will be included in the available resources of the 
individual if they exceed the spousal resource allow
ance. 

Transferring assets to a spouse may not always be 
a good idea. If the community spouse dies before the 
institutionalized spouse, the estate may be subject to 
recovery by Medicaid. For example, in Maryland a 
person has a right to a statutory share of his or her 
spouse's estate.60 Many people are concerned that 
Medicaid may deem a patient ineligible if he or she does 
not elect the spousal share. In the alternative, Medicaid 
may institute procedures to recover the· spousal share 
for the institutionalized individual and use the estate to 
pay for nursing home care.61 In addition, there is always 
a possibility that the community spouse will need long
term care. If this happens, all assets held by him or her 
will be considered available resources, and he or she 
may have to spend the money or be ineligible for 
Medicaid. 

Third, the rules provide that a client will not be 
ineligible if he or she intended to transfer the assets at 
fair market value or for other valuable consideration, if 
the assets were transferred for a purpose other than to 
qualify for Medicaid. Also, the client will not be eligible 
if all of the transferred assets have been returned to the 
client for less than the fair market value. 62 Finally, a 
transfer may be exempt if an applicant can show that 
denial of eligibility would create an undue hardship.63 
These last two exceptions place a heavy burden on the 
client and, in practice, are almost never effective. 

As an alternative, a client may decide to transfer 
assets that cause a period of ineligibility. A client 

planning in advance for nursing home care may decide 
to transfer all of his or her assets. However, when a 
client decides to make such a transfer, it is important 
that he or she give the assets to someone who is 
trustworthy and will look out for his or her best 
interests. The transferee must be willing to use the funds 
to pay for the needs ofthe client, including nursing home 
care ifthe need arises during the look-back period. This 
method is advantageous to clients whose children take 
itemized deductions on their tax returns, because the 
transferee can deduct the nursing home payments as a 
medical expense.64 Transferring all of the client's assets 
is useful when a client is not in immediate need of 
nursing home care, and may not be in need of such care 
for many months. However, in the interim, the transfer
ee must be someone who will allow the client to use the 
funds when necessary. 

In the alternative, a client who is entering a nursing 
home soon, or is already institutionalized, will most 
likely have to pay for care during the period of ineligi
bility caused by a transfer. In this case, it is best for the 
client to transfer only part ofhis or her assets and reserve 
enough funds to pay for the nursing home during the 
period of ineligibility. When the period of ineligibility 
is over, the funds will be depleted, and there will be 
insufficient available assets to cause ineligibility. Paying 
for the nursing home with private funds is advantageous 
to the client who is seeking a room in a nursing facility. 
Nursing homes often limit the number ofbeds that can 
be occupied by Medicaid patients, making it more 
difficult for them to be accommodated. 

One technique used by practitioners to determine 
the amount of money a client should transfer is the "50/ 
50 strategy."65 Under this strategy, a client would 
transfer half of his or her available assets and retain the 
other half to pay for medical costs. For example, a client 
with $150,000 would transfer $75,000 to his or her son. 
This would cause ineligibility for twenty-five months in 
a state that has an average nursing home cost of$3,000 
per month. The $75,000 retained by the client will pay 
for care for twenty-five months at the average rate. The 
client can then apply for Medicaid when the funds are 
depleted, which happens to be the end of the period of 
ineligibility. 

However, this method has several flaws. It fails to 
consider inflation and the fact that the cost of nursing 
home care may go up over the twenty-five month 
period. Further, it fails to consider the difference 
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between the state average cost for long-term care and 
the amount the client will actually pay for care. The 
client will almost always pay more than the state 
average. Finally, this method does not factor in the 
client's monthly income. Almost everyone has some 
form of income, whether it is a pension, social security, 
supplemental security income, or some other benefit. 
This income will be spent on care during the period of 
ineligibility and will decrease the amount that the client 
must reserve to pay for care. 

As an alternative to the "50/50 strategy," some 
practitioners use a simple formula to determine the 
amount the client should transfer to his or her child: 

Amount of transfer = E x [N(A+C)], where 
E = Excess resources 
A = Average cost of care 
C = Cost of care in excess of retirement 

income.66 

For example, if the cost of nursing home care for a 
private individual is $4,000 per month, the average cost 
of nursing home care is $3,000 per month, the client has 
$2,000 per month retirement income, and he or she has 
$100,000 in excess resources, he or she should transfer 
$60,000.67 The remaining $40,000 should be used to 
pay for nursing home care during the period ofineligi
bility. A transfer of $60,000 will result in a period of 
ineligibility of20 months (60,000/3,000). The remain
ing $40,000 will pay for the nursing home for twenty 
months at a rate of $2,000 per month, which is the 
amount of private funds available from the client's 
income. At the end of the twenty months, the applicant 
will be eligible for Medicaid. 

When using the formula above, it is important to 
remember that the look-back period is only thirty-six 
months. Therefore, proper planning can lead to unlim
ited amounts of transfers for a client with large amounts 
of excess resources, while he or she is only disqualified 
for thirty-six months. For example, assume the client in 
the above example has $180,000 in excess resources. 
According to the formula, he or she should transfer 
$108,000. This transfer results in a thirty-six month 
period of ineligibility (108,000 / 3,000). Since thirty
six months is the length of the look-back period, it is the 
maximum amount of time any client should wait to 
apply.68 

Therefore, a client who has greater than $180, 000 
in excess resources in the above example should only 
reserve enough assets to pay for thirty-six months of 

nursing home care. The remainder ofthe assets should 
be transferred to a family member. The client then will 
apply for Medicaid after the thirty-six month look-back 
period ends. The transfer will not be considered and the 
client's available resources will have been depleted by 
paying for long-term care. 

Transferring assets may be a simple way of qualify
ing for Medicaid without spending all of the resources 
that the client owns. However, the client should be very 
cautious in making this decision because there are 
several disadvantages to transferring one's assets, even 
to a family member. 

First, the donee of the assets must be very trustwor
thy. This person must be willing to give the client money 
when he or she wants or needs it. If the donee is greedy, 
he or she may withhold funds from the client to preserve 
them for his or her own benefit. The donee may be a 
controlling family member who does not approve of the 
expenditure the client wants to make. In addition, the 
funds will be subject to the donee's creditors. Ifhe or 
she is unable to pay debts, creditors can attach the 
donated funds because they become the property of the 
donee. 

Even if the client has no problem getting money 
from the donee, he or she may still feel a loss offinancial 
independence. The client can no longer make purchases 
without reporting to someone, and loses the freedom to 
spend money and the privacy of buying items without 
approval of a family member. Further, there will be 
various financial consequences when a client gives 
assets to a family member. The donee will be respon
sible for property taxes and maintenance costs of real 
property. In addition, there may be gift tax consequenc
es depending on the value of the gift. 

Second, income taxes are another important consid
eration. Ifthe client transfers property that is subject to 
capital gains tax, the donee will receive the donor's basis 
in the property. 69 Therefore, when the property is 
eventually sold, the donee will have to pay income taxes 
on the appreciation that accrued during the time that the 
donor held the property. In contrast, if the donor had 
held onto the property until death and transferred it to 
the donee by will, the donee's basis would be the market 
value of the property at the time of death.70 This 
valuation of basis results in a considerable tax savings 
for appreciated property. 

Finally, the donee will be subject to tax on unearned 
income from the transfer of assets. If the client transfers 



money or investments that earn interest or dividends, 
the donee will have to pay income tax on these amounts. 
If the donee is in a high tax bracket, the amount of tax 
will be higher than ifthe client had been charged with the 
mcome. 

The OBRA 1993 amendments71 make it consider
ably more difficult for an individual to create self-settled 
trusts without the trust disqualifying him or her from 
Medicaid eligibility. When an applicant has created a 
trust, Medicaid eligibility is based on three criteria: (I) 
whether the funding of the trust includes a transfer of 
assets; (2) if so, what the applicable period of ineligi
bility is as a result of the transfer; and (3) whether the 
principle andlor income of the trust is available for 
Medicaid purposes.72 

The trust rules established by 42 U.S.c. § 1396p(d) 
apply to trusts established by the individual applying for 
benefits. 73 However, the applicant is deemed to have 
established the trust if it is funded wholly or partially by 
assets of the applicant and is established by one of the 
following people: the applicant; the applicant's spouse; 
a person, including a court or administrative body, with 
legal authority to act on behalf of the applicant; or a 
person, including a court or administrative body, acting 
under the direction or upon the request of the applicant 
or the applicant's spouse. 74 As a result, the rules apply 
to virtually any trust that is established using the appli
cant's funds, regardless of who established the trust. 
The statute also applies to the trust regardless of the 
purposes for its creation, the degree of discretion given 
the trustees, the restrictions on when or whether distri
butions may be made, or restrictions on the use of the 
distributions. 75 

Any assets that are deemed "not available" to the 
applicant because of their placement in a trust estab
lished by the applicant will be considered a transfer of 
assets.76 These amounts are then subject to a sixty 
month look-back period. 77 

For determining availability oftrust assets, the rules 
vary depending upon whether the trust is revocable or 
irrevocable. If the trust is revocable, the entire corpus 
is considered to be a resource available to the appli
cant. 78 In addition, any payments from the trust that are 
to or for the benefit of the applicant are considered 
income. 79 Any other payments from the trust are 

considered transfers of assets and will be subject to the 
penalties for transfers made within the look-back peri
od. 80 

If the trust is irrevocable, any portion ofthe princi
pal or income that could be given to or used for the 
benefit ofthe applicant under any circumstances will be 
considered resources available to the individual. 81 Any 
payments made from the income or principal to the 
applicant will also be considered income of the individ
ual. 82 If any payments are made from the "available" 
portion of the trust for any other purpose, they will be 
considered transfers of assets and will be subject to the 
transfer rules. 83 In addition, any portion of the trust that 
could not be paid to the applicant under any circum
stances will be treated as a transfer of assets as of the 
date of its establishment. 84 The value of the trust will be 
determined by including the amount of any payments 
made from that portion of the trust after it was estab
lished.85 

It is important to note that the new definition of 
"assets" will affect the use of self-settled trusts. Any 
assignment of trust income is now considered a transfer 
of assets if made to anyone other than the applicant's 
spouse. 

Exempt Trusts 

Despite very strong efforts by Congress to have 
trusts included as available assets for Medicaid purpos
es, the Medicaid statute establishes three types of trusts 
to which the rules do not apply. Trusts established for 
certain disabled individuals and some trusts comprised 
solely of pension, Social Security, and other income to 
the individual are exempt. 86 

A trust that contains the assets of a disabled person 
under age sixty-five, known as a "supplemental needs" 
trust, is exempt from Medicaid rules if established by a 
parent, grandparent, legal guardian, or a court. 87 The 
trust must provide that assets remaining in the trust 
upon the beneficiary's death, up to an amount equal to 
the total Medicaid paid on behalf of the individual, shall 
be paid to the State as reimbursement for Medicaid. 88 

This exception allows a third party to create such a 
trust for a disabled individual using the individual's 
assets. The only disadvantage is that the remainder of 
the trust goes to the State. If the disabled individual 
wants the remainder of the trust to go to another 
beneficiary, this trust will not be a viable option. How-
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ever, the typical reason a person sets up a supplemental 
needs trust for a family member is to provide for his 
comfort and to make certain that the disabled individual 
is provided for beyond the minimum level of support. 
The family often does not object to paying for the long
term care or living facility except that they fear that all 
of the money will be used to pay for support, leaving no 
extra money for entertainment or luxuries. Under the 
new law, the supplemental needs trust still accomplish
es this goal. While the disabled individual is alive, the 
money cannot be used to pay for expenses that are not 
covered by Medicaid. The trustee may even distribute 
all of the funds in the trust for the beneficial enjoyment 
of the disabled person. It is only after the individual's 
death that the trust can be used to reimburse the State 
for the support of the beneficiary. By this time, the goals 
of the settlor have been accomplished, and the trust is 
no longer needed. 

In addition to a supplemental needs trust, a trust that 
contains assets of a disabled individual of any age is 
exempt from Medicaid rules if it is established and 
managed by a non-profit association for the benefit of 
disabled persons. 89 The trustee of such a trust must 
maintain a separate account for each individual, but 
may pool the assets of the individuals for purposes of 
management and investment.9o The fund may be estab
lished by a beneficiary, a parent, grandparent, or legal 
guardian of the beneficiary; or the court. 91 

Similar to the supplemental needs trust exempted in 
42 U.S.C. § 1396p(d)(4)(A), the remainder of these 
trusts must be used to reimburse the State, or in the 
alternative, may be kept by the trust for the benefit of 
other disabled individuals.92 If the remainder is used to 
reimburse the State, any amount in excess of the State's 
Medicaid claim may be given to family members. 

Finally, an income trust established by the State that 
is comprised only of pension, Social Security, and other 
income to the individual is exempt if the State receives 
reimbursement from the trust upon the beneficiary's 
death for the amount of Medicaid paid by the State.93 

This type oftrust originated inMi lIer v. Ibarra. 94 Miller 
trusts are particularly useful in income cap states, where 
an applicant can often receive too much income to 
qualify for Medicaid, but not enough to pay for nursing 
home care. A court creates the trust by assigning the 
applicant's income to a trustee who then distributes the 
maximum amount of income that the individual may 
receive and still qualify for Medicaid. The distributed 
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income goes directly to the nursing home, and the 
excess remains in the trust. Medicaid pays that portion 
of the patient's nursing home bill that is in excess of the 
allowable income. When the patient dies, the income 
that was retained by the trust is paid to Medicaid as 
reimbursement for services. 

Liens and Estate Recovery 

Medicaid laws generally do not allow liens to be 
imposed against the property of a recipient before his or 
her death. 95 However, a recipient that is an inpatient in 
a nursing facility who is required, as a condition of 
receiving services, to spend all of his or her income, less 
a minimal personal needs allowance, for the cost of 
medical care, may be subject to a lien on his or her real 
property.96 However, before the lien can be imposed, 
the recipient must be given notice and opportunity for 
a hearing. At the hearing, the State must find that the 
individual cannot reasonably be expected to be dis
charged from the nursing facility and return home.97 

The statute also provides that no lien can be imposed on 
the recipient's home when certain family members 
lawfully reside there: a spouse, a child under age 
twenty-one, a disabled child, or a sibling who has an 
equity interest in the home and has resided there for at 
least one year immediately before the recipient's admis
sion to the nursing facility.98 In addition, any lien that 
is imposed on the home of a Medicaid recipient dis
solves if that person is discharged from the nursing 
facility and returns home.99 

If the home on which the State has placed a lien is 
sold, the State may recover for the amount of the lien at 
that time. If the family retains the home until the 
recipient's death, the State may recover against the 
estate of the individual for the amount ofthe lien.IDo The 
State may also recover funds from a recipient's estate 
even when there is no lien if the recipient received 
Medicaid when he or she was age fifty-five or older in 
the form of nursing facility services, home and commu
nity-based services, related hospital and prescription 
drug services, or any items or services under the State 
plan. 101 

Estate recovery is also limited by rules that protect 
family members of the recipient. Recovery may be made 
only after the death of the recipient's spouse, and at a 
time when he or she has no children who are blind, 
disabled, or under the age of twenty-one. 102 In addition, 



the State may not recover from a home subject to a lien 
if a sibling of the recipient who lived with the recipient 
for at least one year immediately before the individual's 
admission to the nursing home is living in the home and 
has lived there on a continuous basis since the individual 
was institutionalized. 103 

The new rules under 42 U. S.c. § 1396 have broad
ened the definition of "estate," so that the State may 
recover nearly any asset that the recipient holds at his or 
her death. The statute provides that the "estate" shall 
include all real and personal property and other assets 
included in the recipient's probate estate. 104 In addition, 
each State may establish its own definition and include 
any other real and personal property and other assets in 
which the recipient had any legal title or interest. 105 This 
includes any assets conveyed to another person through 
joint tenancy, tenancy in common, survivorship, life 
estate, living trust, or other arrangement. 106 

Moral and Ethical Concerns 

Before any client begins to plan for nursing home 
care, he or she must deal with the moral issues that arise 
when one preserves assets at the cost of taxpayer 
dollars. The client must decide whether it is fair to give 
money away in order to qualify for Medicaid. The 
primary argument that Medicaid planning is improper is 
that Medicaid is a welfare program, not an insurance 
program like Medicare, into which all Americans have 
paid and from which all are entitled to benefits. Med
icaid is a source of assistance to only the most needy 
citizens of the United States. This is precisely why the 
income and resource requirements are so strict. 

Opponents of Medicaid planning also argue that it 
is wrong to make taxpayers foot the bill for nursing 
home care when many recipients are fully capable of 
paying. It is unfair that the family members of these 
recipients are reaping the benefits of their parent's life 
savings. With nursing home populations expected to 
double by 2030,107 how will we keep up with the rising 
costs? 

On the other hand, proponents of Medicaid plan
ning claim that most of the people who use it are middle 
class and are not transferring hundreds of thousands of 
dollars to others simply to take advantage of Medicaid. 
Nor 'are they lifetime welfare benefits collectors who 
pay little or no taxes. These people have worked hard 
and paid taxes all of their lives; they think it only fair that 

they should be able to pass their assets to their children. 
Still other proponents argue that there are more 

practical reasons to preserve assets. Medicaid only 
permits a nursing horne patient to have $40 per month 
for personal expenditures. Meanwhile, Medicaid and 
Medicare fail to cover many of the necessities such as 
eyeglasses and dental work. If the client uses all of his 
or her funds to pay for nursing home expenses, there is 
nothing left to pay for pleasures such as flowers, hair 
styles, or entertainment. In addition, if a nursing home 
patient is transferred to a hospital, Medicaid will only 
pay to hold his or her bed at the nursing horne for fifteen 
days.l08 After fifteen days, the patient's family must pay 
to hold the bed or the patient will lose it. If the patient 
loses the bed, it will be very difficult to find a new one 
when he or she is ready to return to the nursing horne. 
This problem is compounded because the client is a 
Medicaid patient. 109 Therefore, it is important for the 
family to have some funds to use for the patient's 
benefit. 

Attorneys also face many ethical issues when plan
ning for elderly clients. Many of these issues arise 
because the elderly person may be unable to seek legal 
advice without the aid offamily members. Quite often, 
family members will meet with an attorney on behalf of 
the person in need of planning. When this happens, the 
lawyer must make clear that he or she represents the 
Medicaid applicant. The attorney will have to deter
mine whether the client is competent to make decisions 
regarding asset planning and whether this person really 
wants to use Medicaid as a source for the payment of his 
or her care. 

Conclusion 

At first blush, Medicaid planning appears unethical, 
even deceitful. Giving away one's assets so that the 
government will pay for medical expenses seems to go 
against the theory that welfare is only for the poorest 
members of our society. Many spectators may even ask 
whether a plan that involves the transfer of assets is 
legal. However, the most convincing argument for the 
use of Medicaid planning is that it is legal. 

Congress has obviously pondered the impact of 
planning for medical care and the rising number of 
citizens in need of nursing home care. It made clear in 
the OBRA 1993 amendments I 10 to Medicaid law that it 
wanted to make eligibility tougher to attain. Congress 
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has taken an especially tough stance on the use of 
transfers of assets, extending the look-back period and 
creating an unlimited penalty period. About the author: 

However, Congress only lengthened the look-back Cynthia M. Brubaker is a 1995 graduate of the Univer
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