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CHOLAS E¥ LLERINTHE CASE OF
THOMAS LAD ,AND RICHARD car Ay N-
fell , his Clients. Wherein it is plainely proved , thatthe
" Ecclefiafticall Commiffioners hane no power by vertue
of their CommifSion , to Imprifon , to put tothe Oath
 Ex Officio,, or to fine any of his Maieftics
Snbiects.

ZX
P
Pfal.2, 10,

Bewife now therefore ye Kings : be learned ye Indges of
the earth.
S 4 2. Chron. 19, 6,

T ake heede what ye doe : for ye excoute not the indgments
of mansbust of 11 Lordsand be will be with yon,in the canfe and
tudgment. #
Prov,24.11,12.

Deliver them that are drawne to death : and wilt thou not
preferue them that are led tobe flayne?

Ifthou fay, Beboldswe knew yor of it: be that pondereth the
heartes doth not be underftand it? and he that keepeth thy (oule,
knoweth he it ot ? will not he alfo recompen(e every man accor-

ding 1o his workes?

Imprinted. 1607.

e
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THE PRINTER TO THE READER.

C Hriftian Reader, there came to my hands , by the ood pre-
vidence of God,this Argument of M.Fullees, accompaii-
ed with fome few lines,wherin, as 7t [honld [eeme, it was [ent 17-
clofed 10 4 Gentleman of zo0d worth and worfhip on this fide
the Seacs. Ha ving read it over, ¢ perceiving it to be of very .
ceffarie ufe for my Countrimen ( who[é good I defire from my
beart | and whofe welfare I take MYy [elfe bound 10 procure , as [
may s though new 1 be in a part farre remote from the, ) L hane
adventured to publifh it to the view of the world:the rather, be-
caufe therein both the uninft z/ﬁlrpzytim of the Prelares over
bis Maicflies Subiects is notably diftovered , and the Lames and
liberties of the land ( the high Inheritance of the fubjects )
arc worthily flood for and maintained,mangre the malice of the
Prelates, who, as I heare [Endie,and [Erine,even with might and
maine,to beare downe all before them.to the ruine of that fome.
time-flourithing Church and Common.wealth, £y 14
publifbing of it wilbe liked I canmor tell s bow cver, r fend it a.
broad 1o thy View even 45 iy came 10 my handes : which I dpe (1
profeffein the prefence of that great God daltogither without 1he
privitie either of the Gentleman bimfelfe (whofe bandes 1
would. be loth any mancy of way to increafé y gy of thefilenced
Minifkers, who haye et the weight of thefé law]es procee.
dingstoo too long in the handes of the Prelates, Reade i,
and confider well of it and if thou reape any benefite by
it, giue all the glovie 10 God aloneswho can if it feeme
fo good unto him . by weake meanes bring greas
MeALLers 10 paffé, Fayewel),




-

To my worshipfull frend 1y, 17,
Vv Orfhipfull Sir,I fend you here- inclofed the thing which you
p

ent for (o long fince . "W hat the drift of it is I underland jn
partyas having read it over. How well it is performed,I am natable to
wdge, becaule it1s out of my Elemsent . ‘I he Gensleman arguing the
Cale 1s knowne to many, but diverfly both thought and reported of,
upon occafion of his prelent troubles, His perfonand caufe I feauc
to them, to whom it belongeth iuftly.to determine of fuch great mat-
ters. But touching the poynt it {elfe , L hope that as you (out ofthe
depeh of youriudgment & great experience)are able to [peake much,
both for the matter and manver of it , {o you will not be unwiiling to
declare your minde, as occafion fhalbe offered , either in the like or

diflike of it . And [o having no more at this time to trouble your
Worfhip withall,but patiently waiting for your opinion herein
(if you fo thinke it good ) and wifhing alwayes all maner
ofg_ood unto you, I humblie take my leaue,

Gentle Reader,becaufe the French( quoted in this 4-
gnment)is fomewhat mif-printed,and the Zatie (though
itbe not much ) may yet notwithftanding ftumble the

{fimple and fuch as be unlearned: T haue thought it not
amifle to englith both the one and the other; refer-
ring thee every where to the page,andline,,

where either of them s,

Pag, g.line9. Becanfe the Kings power ought not to be wanting to holy
Church. _

Ibid. line, 79. but by the Lawful inclgment of bis Peeves s or the lam of
the land,

Pag.7.line7. as before, pag ¢.line o,

ibidem line 2. &c. Supplication 15 mad: to the moft excellent and
gratiows Prince, our Lovd the King, on the behalfe of your bumble Orators,
the Tyelats and ¢ levgse of your kingdome of England,that whereas the Ca.
tholike faith foundedmpon Chwift and by bis Apoftles, and Church e,

Which petitions of the Prelates o5 Clevsie before expref]od. our Lovd the

King, with the confent of his Nobles and other Peeyes of his Realme affens-
bled in prefens Payliament, bt b gramnted: and inevery of them according
to the forme e,




ar——

e

Pag.8.line 8. ,2fo the Commms pray, thas [ih it is conteynedin the
grear Charter, that none (hould be arvefted, or imprsfoncd, withont anfwers
or dne procefle of law  which Charter is confirmed in every Parliament,
&c. wind befides they inti cat, that sf any be arvefled or imprifoned contyary
to the forme of the Charter afore(ayd , that be may come and appeaye t0 hi ¢
anfwery and take bis iudgments cven as the law requireth: alfo that no ,/ﬂw
wArrd) o Imprifonment inay be drawae into cuffome , 10 the defbrnition of
the law of the Kine. :

Ibid. line 16, Let the Statutes, and the common law be kept.

Ibid. line 2 0. &c. Aifo the commons befeechs that whereas a flatute
was made in the laf} P avliament, in thefe words, It is ordeined in this Par-
Liament, that the Kings Commifions be divected to the Sheviffes, andother
officers of the King, or to other [ufficient perfons, after and according as the
cevtificares of the Prelates were wont to be in the Chauncery , from time to
timesand that Juchpreachers, their favourers , abettours ¢rc.

W hich was never affented unto'y nor graunted by the commons, byt that
which was done therein was done withont their affent , and [o the fatute is
of no force, Forit was never their meaning to suftific st , nor to binde them~

Jelues , nor theiy [uccefJorssto the Prelates anymore then their Aunceflors
bad done in times paff,

It pleafeth the King.
Pag.10.line 31, Becaufe noman is hound to betray himfelfe.
Pag.11.line 9. 41 Oath in 4 mans owne canfe 13 the devife of the De~
villsto throw the (oules of poore meninto Hell,
Pag.12.line. 19, Naturess a preferverof it [elfe,

Ibid, line. 27, Without 4 certaine wAutbor of the Bill exhibited no
accufations ought to haue place, for it 45 both a thing of very evill example,
and not the manncy of thefe times . :

Pag.14.line.26.&c, The King can doe nothing upon carth ( [ceing be
isthe (crvant and lieuetenant of God) but that which he may lawfully doe:
becanle that power belongeth onely to God , but the power of doing wrong

l;f/angctb tothe Devilly and not 1o God s and the workes of which [o ever of
thefe the King [ball doe s his [ervant beis,

Pag.1¢.line 12, condemned for what canfe (o ever.

Pag 18.line 2.0 will not baue the lawes of England to be changed.
Errata.

crimini reade nulla crimmna, pag,17 line

pa,29.line 21 for purafed seade pur[ucd.

Pag.12 line 22.for uull;
7.for exioent reade E xigenter,
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THE ARGVMENT OF MASTER
CHOLAS FVLLER, INTHE CASE OF T HO-
mas Lad ,and Richard Mannfell ; his clients, Wherein it is
plainely proved , that the Ecclefiafticall Commifioncts

haueno power., by vertue of their CommifSion , to Imprifon,
10 pwt tothe oth Ex Officio , o7 to fine any of his Ma-
sefties Subiecls.
THE CASE.

T Homas Lad, a marchant of Yarmouth , in Nosfolke,

209
NG
3o
35
g‘i;,}

A.
-
£z,
o

was brought before the Chauncellor of Norwich,
” fora fuppofed Conventicle ; becaufe thathe, on
the Sabbath dayes after the Sermons ended, fojourning
in the houfe of M.Iackler in T armonth,who was late Prea-
cher of Tarmouth , joyned with him in repeating of the
fubftance and heads of the fermons that day made in the
Church , at which Thomas Lad was ufually prefent: and
was forced upon his oath to anfwer certaine articles tou.-
ching that meeting,which he could not fee untill he was
fworne;and having anfwered vpon his oath twice before
the Chauncelor there, he was brought to Zambeth before
the Ecclefiaftscall CommifSioners | to make a further anfwer,
upon a newe oath ; touching the fuppofed Conventicle:
which he refufed to doe, without fight of his formeran-
{fwers (becaufe he was charged with perjury) and there-
fore was imprifoned by the Commifizoners along time, &
could not be bayled;whereupon the writt of Zabeas Cor-
pus was granted out of the Kings bench , tobring the pri-
fonerto the Barr.

A Ric.
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The Avgument of Nicholas Fu/(z‘r. ‘
Richard Mannfell,the other prifoner,beinga ‘Prcach.?l_,
was charged to haue been 3 partaker in a Pezition exhibi-
ted to the Nether houfe of the Parliament : and for refi u-
fing to take the 014 ex officio , to anfwer to certayne art-
cles, which he could not be permitted to fee, he was im-
prifoned by the ComifSioners at Lambeth,where he remay=
ned very long;and could not be bayled,and was brought
to the barr,upon the writt of habess Corpus.

Thefe imprifonments of 7 homas Lad, and Richard
Maunfell by the Comifioners , for the fappofed con tempts
aforefayd,were unlawfull (as the faid Nicholas Fuller faid)
and therefore he fayd that the prifoners ought to be dif-
charged; And, before he began his Argument, he the ﬁ!}{d
Nicholas Fuller did confefle, that it was a blefled thing, 18
all kingdomes, to haue the Church, and Common wealsh 10
agrec together as Hippocrates twinpes: And the meanes 0
continue a perfe@ agreementbetweene them was(as he
fayd)to giue to Cafar that which is Cafars,and to God that
which is Gods, Which rightdiftribution of the Turifdicti-
on of the Church in England | and Iurifdicion of the
Common lawes in England, fett forth and proved upon
good groundes of the auncient lawes and ftatutes of the

calme,would(as he thought)cétinuea peace between
the Church and Common wealth of England for evets

which he defired from his heart, and it was his Iabour to
effedt by this his Argument. Wherin for the better ypdet-

ftanding of his pPurpofeand drift of his Argument | he did
devide the fime ineo s.partes.

I And (firft becaufe the £ celefiafticall Comifsion is grofi-
flcd upon the Statute of A Ono 1. Eli, cap. 1.the title an
Kitentof which ftatute is , the refloring to the Crowne the

ascicnt -

w»
pra
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The Avgument of Nicholas Fuller, i
anncient Inrifdiction over the Eccle fiuflicall & (piritnall eftase,
and the abolifbing of all forreyne luiifdiction repugnant to {/ye
fame) he declared what that auncient fpirituall Turifdic.
tion was,which was ment in that A to be reftored, and
by the Comiffioners to be executed;and therein he pro-
ved,that the power to imprifon fubjects,to fine them, or
to force them to accufe themfelues upon their oy
forced oathes,, there being no accufer knowne, was na
parte of the auncient Ecclefiafticall jurifdiction, nor ufed
in England by any fpirituall Turifdiction, before the Sta-

tute of 2. Hew. gucap.r5. which was procured by the Papi(b
Prelats

2 Thatthe Statute of 2. Hen. 4. cap. 15, which firft gaue
authority to the Bifhopps to imprifon {ubjects, fine thé,
and force them toaccufe themfelues » Was procured by
the Popifh Prelates in the time of darknes ( if not without
afull confent of the Cémons, yet to their great miflike)
and that the fayd Statute, and every thing in the fame
conteyned, is revoked, as being againft the rule of equi-
ticand common juftice , and againft the lawes of thelad,
and very hatefull toall the fubjectes of the R ealme: and
in that 2. parte he proved,according to the words of the
ftatute, that the 0ath ex officiowas againft the law of Erg.
land,and againtt the rule of. equitie and Iuftice,

3 Thatthe lawes of Englund are the high inheritance
of the Realme, by which both the King and the fubjeéts
are direéted; And that fuch grants, Charters, and Com.-

- miffions,, as tend to charge the body, lands , or goods of

the fubjects, otherwife then according to the due courfe
of thelawes of the Realme, are not Jawfull s orofforce,
unles the fame Charters and Commiffions , doereceaue
lifeand ftrengeh, from fome 47 of Parliament,

A That

vacen. -

b




4 T he Argument of Nicholas Fuller

4 4  That, in this Commiffion Ecclefiafticall , thereare

fome thinges tending to charge the body,lands,& gOOd?
of the fubjedts,otherwife then according tothe cqurfc:' 0
thelawes of the Realime ; and cfpecially in 1mpr1fomng_
thent,fyning them and forcing thé to accufe themfclues
(upon their owne oath)withoutany accufer. ,
5..0 Thatthe 4 of Parliament of Anno.1. E/l@é- cap.r.
whereupon the Ecclefiafticall Commiffion is founded,
doth not giue life or ftrength to fuch partes of the CO_m-
miffion , as concerne imprifonment of fubjees , fyning
them; orforcing them toaccufe themfclues ; but doth
make voyd and abolifh the fame, as repugnant to the an-
cient Ecdlefiaftical juri{diction which by the Statute was
to bereftored. And fo hefayd that the imprifonment of
his clients was unlawfull & the proceeding of the Com.
miffioners , upon the 0dsh ex of ficio;, without an accufer,
notwarranted by law,but erroneous and voyd.
Touching the firft parte of the divifion, which was to
proue, that, before the ftatute of 2. Hen.g.cap.rs. the Or-
dinaries had no power to imprifon the fubjes,or to fine
them,itappeareth both by the preamble of that Statute,
whereitis declared , that, before that time,, they could
notby their {pirituall TurifdiGion., without ayd of the
Royal Ma jettiefufficiently correétperyerfe people,who
didcontemne their! fpwituall jurisdiction’ and Keyes of

the Churchrwhich was; arthe uttermoft, tolocke them

out of the Chutch by Excomsnication’) and alfo by the
booke cafe of 70, Hew's; drguing upori that poynt of the
fame ftavute,where it is fot torth,that the Ordinaries, be-
forethd Searulte of 2. Hew, 4., had no power to imprifon’”
{objeétsbut the Keyes of the!/Church:and the like is alfo
confefled bythe Statute 6fr. and 1., of Philip and Mary.
" which




The drgument of Nicholas Full,r, s
which was made after the tormer Statute of 2.Hen,g was
revoked by z5. Hen, g, cap. 14. which doe fhew as much,
viz.that the 0rdinaries had no powerbut the Keyes.

And by the Common law it is apparant, that when
the Ordinary or Ecclefafticall Tudge had proceeded fo
farras they could, by Excomunicating the offendor co
locke himoutofthe Church y then the Comon law, up-
on fignificavit,did affift them by the write Of Excomunicary
Capiendo: Quia poteftas vegia fucro. fanite Ecclefie deefle non
debet,as is fayd in the Regifter.Butin this cafe the Coms
law ftill reteyned power to difcharge the fubjectes {6 im.
prifonedj(uponan £ xXcomunicato capiendo) without affent
of the Ordinary , both by the writt of Cantsone admitien.
da,and by the writt of [etre facias ;upon an appeale; where
a fuperfedeas was ufually awarded, to difcharge the per-
forr imprifoned » againft the will of the Ordinary For
thelawes of England did o much regatd and preferue
theliberty of the fubjeéts » asthat none fhould be 1mpti-
fo ncd,ﬁiﬁ per lcga[e indicium parium (norum

: aut /cgcm terre,
as it isfayd in Magna Chartacap . 29, which Charter , by

divers other ftatutesafter, is confirmed, with fuch ﬁrz)ng
inforcemeritsin fome of them,as to make voydf{uch fta-
tutes ,as thould be CONtrary to Magna Chayrt,.
And,inthe1s5.E4,;. the firftarticle of the
Petition in Parliament, was, that the great C
inall poynts be obferved,fo as fuch perfons
appealed, Indited, norfollowed at the
and haue their goodes, landes,or poffe
may be reftored thereunto agayne,
- Whereanto the King anfwered thus,
“The King eranteth for him & his heires

s,thatifany per:
ioncomit an 2& againft the forme of the great Charter,

Or

Commons
harter may
asareneither
fute of the party,
ffions taken away,

FitzH.f 42,

4—3.1‘1(]\&’.3.
cap.3.

Inthe To-

wer amégﬁ:
the Parlia-

ment Rolls
1¢-Eig

¥ pe e
fponfio Res

1’7 .Y.)‘.




N

Fitzh, fo,40

Ed.3.f0.36

The drgument of Nicholas Fuller., o
orany other good lawe, and he fhall anfwer in Parliamét
or clie where; he ought to anfwer according to law. And
therfore if any free tubject were wrongfully imprifoned,
the Common law did not leaue him to an action of
falfe imprifonment onely, but provided the writt De bo-
mine replegiando,to fet him free of his imprifonment,vnles
* he wereimprifoned for fuch particular caufe,as is expref-
fedin the fame writt de homine replegiando : which writt is
partof the fubjectes inheritance,and fhould notbe deny-
ed them. Andthis freedome of the f; ubjectes did make
Markbam the Tudge, in the 4. Hep. 7. 18t:prerog. 139. Brook:
declare that the King could not arreft 2 {ubjeét upon fuf:
picion of felony,as a common perfon might doe;becaufe
that againft the one an action of flfe imprifonment
would lye,but notagainft the King( for the fubiects liberty
wmuft be preferved)and by the Statute of Wini1.cap.15.who-

{oever fhall deteyne fij bjeéts in prifon,who are bayleable
by law,fhalbe grievoufly amerced,

‘Andto fhew thatit was thought an unmeete thing
to leave power in the Ordinaries to commit fubjectes to
prifon, although they contemned their decrees never fo
much,appeareth partly by the ftatutes of 27.Hen.8 ca.z0.
and 32.Hen.$.ca.7 which were made after the revocation
of the former ftatute of 5. Hen.4: by which latter ftatytes

power is given to two Iuftices of peace,or to fome of the
Honorable privie Counfell, uppon certificate of the Or-
dinary, to commit fuch offendets to prifon , who thould
contemne the decrees of the Ordinary : denying to the
Ordinary,that made the decree, that he fhould haue any
fuch power to commit the fubjeéts to prifon: & in §.ElR,
¢a.23.which flatute, not allowing Excomunicate perfons
tobeimprifoned by any Ecclefiattical Iurifdiction, limits

by
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The Argument of Nicholas Falley,
by very fpeciall manner , how they fhall be: X
by the téporall power . Foralthough the Bifhop of Rome
ufeth two fwordes,, the fpirituall and temporall yetthe
common lawes of England,and the Parliament in divers
ages , thought not {o meete, for the Bithopps or Ecclefi.
afticall Turifdiction in England to ufe two fivordes , but

according to the Regifter, Regia poteftas Jacro-fauite E;.
clefie deeffe non debet,

o

2 Touching the fecond part (wherin he Was, to proue
that the ftatuce of 2.Hen.g.cap:15:which firft gaucautho.
rity to the Ordinaries to imprifon {ubjeds, or to fet f nes
on them,and force them to accufe themfelyes upon their
Owne oathes,was procured by the Popifh Prelates in the
time of darknes ) he fayd that the very Actit felfe did ve-
1y playnely fhew it;it being thus; 42d where iz ;5 Shewed 1o
the King , on the ée/mlfe of the Prelates and Clergic of England
etc. And that the fame was

procured to fuppreffe the gof-
pell, which then began to fpring or revive, both the bo.
dy ofthe A&,and the booke of 4¢Zs and Monuments writ-
tenby M. Fox,and other Chronicles doe fheyw it playnly,
for that thofe perfons , whom they tearmed heretickes,
preached in thofe dayes againft the Sactament of the
Church, which was theiy Maffe. And that the fayd Sta-
tate of 2. Hen: g.cap. 15 . was procured by the Prelats, with
outaflent of the Com mons,thus much appearcth by the
Recordsof the Parliamcnt,rcmayning in the Tower.
Excocllentifiimo ac gratiofifSimo Princips, Doming niflro Regi, Tgx rotulo
Jupplicatur, ex partevefirorit humilium oratorum , prelzz!omnf { ::“7"‘:";;“;
et cleri requi veflyi Anglic,quod cié fides catholica [uper C brzﬂu %czit};. e
Jundata, ot per dpoftolos fuos, ct Ecclefiam et 1‘C11C&1'ﬁng 8L 5hiee herew
the words of the A&, Luas quidem petitioies prelatovum et

tices,
CIerE [ipeyisys expreffatas dominus yo fler Rex, de con enfiemag- Refp Reois:
F A

#ati.
i i € fy Vo

7
apprehended
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natuinr, et alioriiprocerid regni fui in prefent Pliamento exiffé:
1iis concefSit et 1 [fingulis iuxta forma ete: wherin tI_IC Com-
mons are not mentioned . And it is the more likely that
the Comons gaueno affent to this ftatute of 2. Hen: #
, both for thatin the Parliament rolls of the fameyeare of
2.Hen.4.1n the Tower, there is to be feene the Petition of
the Commons to the King, thus.

The Petiti Isem prient les comens, depuis q will e[t contenn en la grande
Wi Sl c/mrtrc,quenul [era arefle e enprz[onc fans rq/]:on.ce,ou dwe pro-
Commons, ¢¢(f¢ de la ley,quell chartre cﬂ conferme en cb_armz plement et ore
ils fupplient,que [i ancun [oit arefte on enpr:fone encontre la for-
me del charte avant diét § ill veigne.et appierge s [arefponce,es
preigne [on Tugement , ficome le ley demande, anfi § nulltiela.
refte ne imprifoncment foit trait en cuftome, cn deflructionde la

ley du Roy. Wherto the King anfiwered. ]

Soient les [Fatutes etla comen ley tenus; As alfo for that ic
Prelats had notlong before procured an other act againft
the Lolards,in Anno 5. Rich:2 .cap: 5. without affent of the
Commons;as appeareth by the Parliament Rolles,in the
Tower, of anno 6. R. 2. whichisthus. Iem [upplient les
comens, § come un cftatute fuit fait en darrein plement , en ces

- paroles : Ordone eft enceft Plement, g ComifSions dn Roy foient
d{rcc?es avifconntes et autres miniftres du 70y 5 ou antres /;lf fi-
[antz perfons , apreset felon que les certificates des prelates ent
affaire in chancellerie , du semips en temps , touls tiels prechesrs
¢ lour fautours mamtenours ctc.

La qm'l ne }uit tm(} affente, me ZQrante b4 les Comiens , WIS
(0] fuit parledece , fust fans affent de lowr  celi eftatue foit
anea ati car 4 neftoit milour entent inflifiez ne obliger lowr
nelonr fucce(forers as Prelates plus g lonr annceftres nont effe en
temps [mfff %,

Relp: 1 pleft an Roy.

The an(wey
¢f the King,

And




The Argument of Nicholas F ulley.
Anditisalfo reported by 7. Fox in the f3
Altsand Monuments,that the fame A

Wwas procured without affent of the Commons, and chat 1?)1& “; Mo;
the Commons did greatly repyne atit fig time to time, *°"5 39

many godly men WIityng agdinft i » fome of them rer.
ming it a bioodie law, and a cruel] la

o
yd booke of
Cof 2. Hen. 4 ¢a. 1§,

cufe themfelués, ther.
fore the title of that A& is fz

1ebooke of A, & M3,
Als & Monuments, the ftatute Ex officioy at which time fol.48 1.
1t was not commonly ufedto giue tit]e to Acts of Pyr.
liament.

- And, to thew how much the fubjectes mifliked thae
kind of Proceeding appeareth by feve iti

nary or Ecclefiafticall Tudge, pro Jalute aie,which is the
oath Ex Yficio, to accufe hi mielfe) a Prodibizioss didlye at
B

the




fol,2.

10 T'he Argument of Nicholas Fuller. ;
the comon-law , and an attachment againft the Ordina-
ry,if he did proceed in that cafe contrary to that prohibi-
tion;as appeareth in Fir H. fol.42.and the ftatute of 2.4
s.which was made {foone after the fayd atute of 2. Hen 4.
(giving warrant to graunta prohibition to the Ordinary
for defaule ofa libell) doth croffe the proceeding by oath
Ex officioy where he isfogced to a libell,as appearcth #.Ed.
¢ fol.37.and Futz H. fol.43 ctc.

And by the words of the ftatute of 22, Eduw. 3.0ap. 3.
(which was made before thofe {tatutes procured by th_c
Prelates’s when Ordinaries had no power to imprifon
fubjetes)it is exprefled,inwhat manner the proceeding
fhould be againft fubjectes upon accufations,thus viz, Tt
is affented & accorded, for the good governement of the
Commons, thatno manbe put toanfwer, without pre-
{entment before Iuftices,or thing of Record,by due pro-
ces, and writt originall, according to the ould law of the
land ; And if any thing be done from henceforth to the
contrary,it {halbe voyd in law & holden for errory wher-
in it is worthy the noting;that it is {ayd according to the old
basves of England, ”

_ Andto prouethe old law of England to be fo, the or-
dinary cafe of dayly experience, touching the challenge
of Ixrors,doth fufficien tly declare, Forif the Iuror be
challenged for kindred to either of ghe parties, or for wat
of freehould, the Turor fhall anfiver upon hisoath , to
cleare that matter becaufe it toucheth not the Turor in

lofft or credit:bue if the chiallenge doe tend to touch the

‘P : e Anaddl : 4 o
40.8dy. g.lmoz any way in his credit,or his loffe;he fhal not be fot-

ced,upon hisoath, to anfwer,although his anfwer might
tend to further Tuftice ; quia nemo tenetur prodere feipfum,
~asisruled’zo. Edw. 3. fol. 2, And the cafe of wager of la,

which
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whichis allowed to the detendant in no criminall cafe,
which might bring imprifonment to the partie by the
courfcof the common lawas in trefpas &c: but onely in
debtand detinewe: and the ftatute of Magna Charta cap.
28. inacting , that no Bailife {hall put a man to his open
law, nor to an‘oath , uponhis owne bare faying without
faithfull witrieffes brought in for the fame, tédeth to like
effet:and S.Edward Cooke,in his argument madeé/in Slades
Cale, fayd well,that in criminall caufes( inramentii in pro.
pria canfa eft inventio diaboli ad detrudendum animas miféro-
rum in infernum) according to whofe {aying it appeareth,
that when thofe oathes were ufed by the parties accufed,
by the border lawes between England & Scotland, thofe
oathes did bring no furtherance to the truth | but mani-
feft perjury every day;as was confefled by all that knewe
the praiife there-and therefore that manner of triall was
{oonerejetted.

And to proueit againft Iufticeand good equity, he
fayd that this oath Ex offtcio, to force aman in a criminall
caufeto accufe himfelfe,was (he thought)dire¢tly againft
theruleof the law of God.Foritis fayd in Deut.cap.rg.15.
thatone witnes fhall notarife againft a man for any tref:
pas,or for any fin,or forany fault that he offédeth in; but
at the mouth of two witneffes or. 3. witnefles thall the
-mattet be eftablithed.Which rule is confirmed under the
Gofpell,asappeareth Math:18.16. 2.Cor.r3.1. whereitis
fayd, In the mouth of two ot three witnefles fhall every
word ftand ; and Chrift fayd to the woman accufed of a-
dultery,where be thine accufers? dre.But without any wit-
nesoraccufer to eftablifh the matter , upon the inforced
oath of the partie, hath no cohetence with the rule of
Gods law, which fhould bea direétion to all Chriftian
B2 ' Princes




13 The Argument of Nicholas Fuller,
Princes in making of their lawes, we being now the peo-
ple of God the Iewes being cut of; the Iudgments being
now the iudgments of God,and not of men alone.

But here may be objeted, that by the lawes ofEng.
land one witnes is fufficient : to which he anfwered, that
the Turors beingall fwornetoitrie the particulermattet
in fac? , wherewith the party defendant is charged may
well fupplic thewant of one witnes, being 12 perfons in.
different,without any affinitic to cither partic, who bet-
ter knowe the witnefles then the Iudge,and may perhaps
know the caufe in queftion , afwell as the witnes : which
kinde of triall is fo behouefull for the fubjectes, as it may
prevent much wrongand oppreflfion from high authori-
tic, if the Turors be iuft & faithfull perfons, as they ought
tobe; and their verdit alfo may be redrefled byateaint , if
they thould doe wrong therein : which writts of attaint,
and error , are parte of the fubjeétes inheritance,

Alfo this path Ex officio hath no coherence with the
law ot nature. For, as driftorle faith, natura oft confervasyis
fuisasisfayd in g9.Edw,;. fol.z:but this tendeth to amans
owne overthrowe;&it hath no coherencé with the lawes
of Nations , as he gathered by the writing of Zraiane the
Emperour,being a very wife & juft man; who writing to
Plinze the fecond,his lievetenant of fome Provincesin 4-
fia minor.for direction in his governement, againit thofe,
‘who at that time were oppofite to his religion, faith thus
( Sine anthore certo propofits libelli nulli crimini locii habere de-
beint; mam et pefSimi cxcempli , nec noftri feculieff) Accordin g
to which direction , Felix the governer of the Iewes un.

Ads 3.3, derthe Emperor,when Pau/the Apoftle was broughtbe-

fore him, fayd to Pasl that he would heare him.when his
accufers were come 3 holding itasunjuft, without an ac-
cufer, to charge him.
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And it is much worfe then auricular confeffion ; be- ‘

caufe thatis voluntary,this by conftreint; that to be con- i
ccaled, this to be revealed to.the parties hame;that to in- !
duce pardon, this to induce punifhment to himfclfe. And !
wherean oath fhould be the end of firife, this oath Ex of:
ficiais often times the begining of ftrife; yea it hath been
{0 hatefullas fome Martyrs haue written againft it asa i
bloudie law ; and therefore not without juft caufe, that !
the whole eftate affembled in Parliament in an. » $. Hen, |
8. heldit not to beagreeing with the rule of rightand e-
quity ; and to becontrary to the lawes of England, and :
therfore revoked the fayd ftatute of 2. Hen.z.and did ther !
by limitt another forme of proceeding againft perfons }
accufed or fufpected , thus, viz. upon Inditement or two ;
witngffes at the leaft(according to Gods law ) with wordes i
of reftreint , mot to proceed otherwifé: fince which time, no f
cuftome, or colourof prefcription in the Ecclefiatticall |
Courts,can take placeagainft that law,to uphold the oth
Ex officio in cafe of herefie.

Andtouching fines,by the Rattite of drticals cleri cap.
1.by the Regiffer and by Fit{h Natwrabrev f5.51.& 52.and 5
by the ftatute of rs. Edw. ;. cap.6. it is o fhewed, that, by {
auncient Ecclefiafticall jurisdiction , they ought not to |
fet fines of mony upon fubjectes , unles it were upon cé-
mutation of penaunce; o as it need no further proofe of
that matter. 5

The third matter which he endevored to proue,was, 3
that the lawes of the kingdome of England,and the man.- )
ner of proceeding in cafes of law and juftice, are fetled in
the Realme, as parte of the inheritance of the fubje&es,
andrightly termed by fome ludges in 1. Hen: 4. fo:62.t0
be the moft high inheritance of the Kingdome,by which
B3 both
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both King and fubjeéts are guided: & that without lawes
there would be nether King nor inheritance in England.
Which lawes; by long continuance of time and good in-
deavor of many wife men,are {o fitted to this peoplc,and
this people to them,asit doth make a{fweete harmony in
the goverment; all things being as readily obeyed onthe
, one parte which areagreeing to law,as they are willingly
i commanded on the other parte according tolaw : cvery
a)Stemffol. officer,by the rule of the law;kniowing the duties of their
99, places,as Sheriffes,Bayliffes,(a) Conftables,Coroners,Efchetors,
& ¢. theband of an oath ; both for govermentand obedi-
ence,being mutually made on each parte. ,

For the lawes ina common wealth are like the finewes
ina naturall body, by which the hand , foote , and other
partes of the body doe readily moue, by thedirectionof
thehead ; butif the hand, or foote ; be forced aboue the
ftrength of the fineéwe , it eyther taketh away the ufe of
that parte,or els it maketh it a weake or halting member:
{oisit, if the lawes be fireyned againft any part of the co-
mon wealth, aboue it right, and naturall ftrength , it will
make that parte weake , or halting: and therefore it is ex-

8 Hen.4.fo,ccllently fayd in 8.Hen.4. fol r9.in the com. fol.2 36, and in
* 19.com.fol, the Cale of 4lton woodes, that thelaw admeafureth the
236, Kings prerogatiue,fo as it fhall not extend to hurt the in-
heritance of the fubjectes on theon parte: andas Bracton
{aith,nihil alind poseft rex in tervis, cum (it Dei minifler et vj.
carists quam quod de inve poteft: quiailla poseftas [olins Deieff,
poseftas antem ininrie diaboli eff et non Deiset cuins horum ope-
va fecerit vexeins miniffer eff.
And the law dothreftrayne the liberall wordes of the
Kings grant,for the benefit both of the King and the fub
jects,and to the great happines of the Realme; efpecially

when

Braf. fol.g.

Q.
(ﬂp.o-




T he Argument of Nicholas Fuller. 15
when the Iudges are mé of courage, fearing God;as is to
be proved by many Cafes adjudged in thefe Courtes of
Kings Bench , and Common- Pleas 5 which Courtes are the
principall prefervers of this high inheritance of the law:
whereof he rehearfed fome few Cafes on the parte of the
King, and on the part of the {ubjectes diverfe Cales;as in
45.4fS.p.15. where the King did grant to .5. & his heires,
the manour of Dale,% all the woodes,and underwoods,
and Myuies within the fayd mannor 5 yet Mynes of gold
and filver did notpafle: andin thez22. 4[] 49. the King
did grantto. .5.the goods and chattells of perfons with-
in Dale,gualitercunque damuatoramsyet the goodes of per-
fons attainted of treafon did not pafle, for thebenefit of
the King:becaufc the fameare fo annexed to the crowne,
as by no generall words they may pafie fr6 the Crowne,
by the rule of law.And of late yeares what great benefite,
hath growne to the Kings and Queenes of this Realme,
upon conftruétion, accordingto the rules of Jaw, of the
Kings graunts,the cafe of 4lton woods, the ftatute lately
made for confirmation of Charters granted to the Citi-
zens of London,and the many cafes preferred by Tipper &
his fellowes,doe fufficiently proue.

And,on the other fide, if any graunt or Commiffion
from the King doth tend to charge the body, landes, or
goods of the fubjects unlawfully,the Tudges will redrefle
the fame.For if the King graunt thelands or goods of . I.
§;thatis {o manifeftly againft law, as it needes no proofe.

But(he faid) he would put fuch Cafes as, being groii-
ded upon prerogatiue,hane a (hew of good to the Com-

mon wealth , and yet are not allowable , becaufe the:

tend to.charge the fubject, without the affent of the fub-
ject: asthe Cale,r3. Hen.4. where the King did graunt
' By an
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16 The Argument of Nicholas Fuller.
an office of meafuring of cloathin Londonto I.8. with a
Fee to be receaved for the fame meafuring:andalthough
the office tend to further commutatiue Tuftice; whercof
the poweris in the King for weightand meafure, yetbe-
caufe this fee did tend to charge the fubject , without his
affent,it was adjudged,by the learned Iudges, uponlong
debate , to be voyd: and the cafe of Prosection, 3 9. Hen. 6.
fol.3 9. where the King did grant aprotection to A.B. his
fervant, quia profeéturus, foravoyageto Rome , for fervice
of the King and Common wealth for weightie caufes,to
continue for three yeares ; and yetit was difallowed by
the Tudges,becaufe it was for three yeares, where, by the
rules of the law,it fhould be but for oney & becaufe there
was no excepti6 of dower, Affife,and guare impedit which
by law fhould haue been excepted : and that protecion
did not barr the fubjects right,but only delayed his fuite.
Andin 3.Edw.z:14. Nort. Afifé. 445.com. fol. 48. the
King did pardon .§.the making of a bridge:and becaufe
the Fubjcé’ces had intereft in the paffage over that bridge;
the Kings pardon was not fufficient,to difcharge 7. 5. fr5
the making therof. Inthe cafe of 42. 4/’5. a Commiffion
from the King, under the great feale of England, was di-
redted to A.and B. totake 7. §. and him imprifonin the
Caftleof P. and to take his goodes; which was done ac-
cordingly by the Comiffioners: and becaufe it was done
without any inditment,or due courfe of law, the procee-
dings of the fame Commiffioners were adjudged voyd.
The like cafe was 42. 4[p.12.Where,upon the Kings
writt directed to the Tuftices of laborers, 7.5, was indited
for fome thing not perteyning to the Tuftices of laborers,
and therfore adjudged voyd , they having no Cémiffion
fotodoe. For although the Sheriffe, or officer, cannot
judge
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judge of the Kings writt, butmuft execute it : yet the ‘f'
Tudge may refufe to execute the fame writt, when itis a- !
gainftlaw,or impofiible to be done, according to r. Edw. |

3.fol.26. and inthe 7.& 2.EliZ, Scroggeshis C;{f‘cs wherea :(rj; « ol
Caomiffion was awarded to fome Tudges, and perfons of *°- '
credit , to heare the caufe concerning the Ofhice of exi- |
gentof London,which Serogges did challenge, & if Scrogges 1\5
refufed tofubmit himfelfe to their order, to commit him I
to prifon : upon which Commiffion Seragzes was comit. ,
ted to prifon;and he was difcharged,by the Tudges,of his

imprifonment,by writt of habeas corpus,becaufe his im pri 5
fonment was notlawfull: which writs of habess corpus are :
ufually graunted in the fayd Courts of Kings bench  and }
Comsmon pleas thereby to releeue the fubjectes, which are I
many times in other Courtes, and by fome Commiffio- :
nefs, unlawfully imprifoned: yeamany times, although f
the'Commiffions be grounded upon A&s of Parliamét,
as the Commiffion of Sewers , the Commiffion of Bazck-
ripts , and the EcclefSiafticall CommifGion : and many times i
they graunt Probibitions tothe Ecclefiafticall Conrt | to the i
Admirall Cotirt,and to'the Court of Requefts,and other in- i
ferior Courts,when they exceed their authority.

And many other Cafes he would have put to proue
thofe poynts,but that in a former argumét made by him
in the court of Kings bench,againft Monopolie Patents of M. i
Darcie, Mich. 4.4.ElZ. all the Tudges then feemed to yeeld . (0 o g
the fame to the law,without any doubt, as he conceéived. sesiags !

- s ; : % 5 H,8.prohib,
which high inheritance of the law the Commonwealth £

hathalwayes o preferved, as without A& of Parlian ent
1tcannot be changed , as appeareth by the anfiver of the {
Barons swwhen the Bifhops fought to haue the law ch !

3 anged,
touching children borne before mariage, although'the
C mariage

| S——




18 The Argument of Nicholas Fuller,
mariage after enflied,to be held as battards:the LZ. fayd,
Nolumus leges Anglie mutari and as is apparant by booke
cales,where it is adj udged,that the King, by anon obftante
may difpence with a ftatute law,but not with the comon
Jaw, nor alter thefameas is adjudged 49. 4/[p. 8. and Bo-
oms Cafe s nor put the fubjectes from their 1aheritance of
the law,as is 8. Hew.4. fol.1 9. which was alwayes accomp-

Ta (e {¢ 1 p g
Cafe Cooke 1.4 e of the great bleflings of this land, to haue the law

the meat-yeard,& the Tudges the meafurers, For,inall well
govcmed Common wealthes , Relizion and Infliceare the
two principall pillars, wherein the power of God appea-
yeth;and many times weake weomen doe rule, and com-
mand many thoufand firong men , touching their liues,
lands,and goods,without refiftance ; which the loueand
regard of Tuftice procureth, ;
For the better proofe of the fourth part, he did reade
werbatim the partes of the Ecclefiafticall Commifion,which
he thought to be againft thelawes of England, and liber-
ties of the fubjeéts; remembring firft to marke and confi-
der ,how , whereas the whole drift of the Act of Parlia-
ment.z.EliZ cap.1. was,toreftote to the Crowne the aun.
cient inrifdiction over the Ecclefiafticall & fpirituall eftatesand,
for that purpofe,did giue power to the Ecclefiaftical C6-
miflioners , 0 execute the premiffes in the fayd A& contey-
ned , for the correcting, and amending, and reforming of fuch
herefies, errors, fohifmes, contempts and enormityes , as by the
Ecclefiafticall lawes might lawfully be reformed,according to the
senonr and effect of the [ayd Letsers Patents, this Commiffi
is fince enlarged , and how it giveth power to the Coms-
miffioners , to enquire not onely of the permsiffés ,mentio-
ned in the ftatute of 7. E/iZ. cap. 1. but alfo of all offences,
and contemps: againft the ftatute of 7.ElZ; cap, 2.intitu.
led
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led, an A¢t for uniformitie of Common prayer , and [ervice of
the Church , and adminifiration of the [acraments, and of all
offences , and contempts againft thefe ftatuts following,
which were all made fince anno r.E/:3. viz. the ftatute of
$.Eli3:ca: 1 intituled, an ACE for the affurance of the Quecues
Maicfties power, over all flates and [ubiccies,within her domi-
mions, the ftatute of 13:E /i%'capstz. intituled, an Act to -

orme certayne diforders, towching the Minifters of the C hurch
the ftatute of 35, EiiZ:cap:1. intituled, am A 10 reteyne hey
maitflies [wbiecls sn their due obediencesthe (tatute of 35.E /1'{:
cap: z.intituled , an A¢ to reftreyne fome Popifh vecufants to
[ome certeyne places of aboad 5 the ftatute of anno . 1. Jacobi,
intituled, an AC? for the duc execution of the flatntes againft
Tefwits,Seminarics,priefls,recufants ére.

Alfo power is given to the Comiffioners,or any three
or more of them, notonly upon thefe penalllawes, and
upon every offence therein conteyned , butalfo upon all

editiows bookes , contempts, confpiracies , private conventicles,
falfe rumors or tales, feditions misbehavionrs,and many other
civill offences particulerly named in the letters pattens,
to callbefore them alland every offendorin any of the
premifles , and all fuch, as, by them or any three ormore
of them, fhall feeme to be fufpeéted perfonsinany of the
premiffes;and every of them to examine, upon their cor-
porall oathes, touching every or any of the premiffes,
which they fhall object againft them ;and to procecde a-
gainft them and every of them, as the nature and quality
of the offence or fufpicion, in that behalfe, thall require;
And to inquire of adulteries, fornications, ontragions misbe-
baviours,and diforders in mariages,and of al other grievous
and great crymes , and offences , withinany parte of the
Realme, which are punifhable orreformable by the Ec.
C:z clefi-
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clefiafticall lawes of this Realme, according to the tenor
of the lawes on that behalfe , or according to their wife-
domes,and difcretions, or the difcretions of any three of
them.

The Commifioners , ot any three of them are further
authorized , willed, and commaunded to ufeand devife
all fuch good,lawfull,reafonable, and convenient wayes,
for the triall and {earching outof all the premifles and
proceedings therin,as by any three or more of them fhall
be thought moft expedient,and neceflary.

They,orany . 2. or more of them, haue authority to

~order &award fuch punifhment to every fuch offender,

by fine, imprifonment, cenfures of the Church, or other
lawfull way , or by allor any of the fayd wayes ; and to
take fuch order for the redreffe of the fame, as to the wif:
domes and difcretions of any three or more of them fhall
be thought meete, and conyenient.

For contempt in notappearance, or not obeying the
decree of any three ofrhcm,thcy haue powerto fine thé
at their difcretios, and to commit them to ward.there to
remayne, untill, by any three of them, they {halbeinlar-
ged,according to their difcretions.

They haue power to take recognizance of every of-
fendor;and fufpected perfon,afiwell for their perfonall ap-
pearance, as for the performance of fuch orders & de-
crees, as to any three of them fhall feeme reafonable, and
convenient in that behelfe,

They hauealfo power to commaund all & every fhe-
riffes, Tuftices, and other officers,and {ubjeéts within this
Realme, in all places, afwell exempt as not exempt, by
their lettersand other proces , to apprehend , or caufe to
beapprehended,any perfon or perfons , which they fhall

e thinke
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thinke meete to be convented , and take fuch bonds for
their appearance,as any three of them fhall prefcribe,&c.
or to committ them to prifon.

They haue power to execute the premiffes, notwith-
ftanding any appellation,provocation, priviledge, or ex-
emption;any lawes, ftatutes,proclamations,other grants,
priviledges,or other ordinances, which be or may feeme
contrary to the premifies, notwithftanding.

Vponwhich parts of the fayd Commuffion, being {o
indefinite without limitation or reftraynt, he noted, that
if the Commiffion thould be executed according tothe
letter thereofsthe fubjeéts, notwithftanding any lawes or
cuftomes to the contrary, might be cited out of their
owne Dioces,yca from the furtheft parte of the Realme,
forany caufe,or fufpicion conceaved by the Commiffio-
ners,or any three of them,and forced to attend the Com
miffioners , where they will appoynt, in time of harveft,
ortime of plague, with the danger of a mans life : as he
was forced to attend many weekes in daunger of his life;
they refufing to delay the caufe, untill the termie,upon a-
ny bayle or bond. And they may force any fubject to ap-
peare , at what dayes and howers any three of them fhall
appoynt, for fuch matters fometimes, as are more proper
to be heard in other Courts.

Andalthough the penalties of the ftatuts be never fo
great,as Premunire, Abiuration, forfeyture of lands ¢ goode:,
whereof fome offences areby the {ame ftatute limitted
tobetryed onely in the Kings bench,yet the party fufpec-
ted may be forced , by this Commiffion , to accufe him.
felfe upon his owne oath,upon fuch captious Interrogato-
ries , as the witt of man can devife, when there is neyther
accufer,nor libell of accufation: And that in many things

h >
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they may inflit what punithmentany three of them fhal
thinke meete in their difcretions , and force men to per-
forme fuch order as they fhall make, by the parties bond,
beforeany order made: and that their judgments,or de-
crees whatfoever, fhould not be fubject to any writt of
Error,attaint,or appeale:and that they may devife meanes,
attheir owne difcretion , for the triall and finding out of
any the fayd offences. Which kind of proceedinges how
farr they doe differ from the common lawes of England,
which is the inheritace of the fubjeéts,and what Iarres &
harfh tunes they make in the fweete harmony therof, fet.
led by {o long continuance , witha moft happy fucceffe,
any wifeman may fee,without any inforcement fr5 him,
and how much of thisthey doe dayly execute, he did
leaueto feeit.

Only {fo muchas came under his owne viewe, he faid,
that , the laft day of Eaffer terme , he moved at the Exche-
guer batre, for 20. perfons, his Clients, dwelling in Zorke.
Jhyre;wherof fomas they told him,were very poore,who
were finel by the Ecelefiaflicall ComifGioners for not appea-
ring at their dayes appoynted,many of them to 30.pousnds
apeece,one only at ten,and all the reft at twenty a peece,
which was not {alve contenemento,according to the ftatute
of Magna Charta cap.14. And one client, being an houft
holder in Fleeteftrecte,named William Goulder prayed ad-
vife for his hard & clofe imprifonment many dayes,with
great Irons on him,by the CommifSioners , upon fome fuf.
pition conceaved by fome of the Commiffioners , that
fome perfon was hid in his houfe ; and was after freed
withoutany conviétion of his fuppofed offence.And be.
caufe the fayd Nicholas Fuller did exceptagaint the Cons-
mifitoners, as not competent Iudges , in their owne caufe,

of
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of him and of his argument, made againft them at the
Kings bench barre,they threatned to {ett 500. pounds fine
on him,and to imprifon him.And when(he finding their
proceeding by the oath Ex officio to vary from the Com-
monlawes,which he had long tyme practifed) he faid to
them , it feemed to him, that he was inanew world ,or
other Common wealth - thereupon they threatned to
iinprifon him, ifhe {pake one word moreto thedifgrace
of the CommifSion.

Whetefore he held it ftrong, in his opinion (becaufe
his Majefties Comumiffion,which they terme High, is,by
the true intent of the ftatute, only a CommifSion exccutorie,
but for {o long time onely as fhall pleafe the King , and is
no fetled court for continuance for ever, as they would
haue it comparing the authority thereof with the Kings
bench,and preferring it aboue it)that, in all the partesand
poynts aboue rehearfed , the Commisfion is not of force in
law,nor warranted by law,except fome A¢t of Parliamét
doe giue it life.

And now touching the lalt.and principall parte of
his divifion,viz, that no Act of Parliament doth giue life
to the CommifSion Ecclefiafticall, in the parts aboue menti-
oned, it is to be noted , that the Commiffion is founded
only upon the ftatute of an.r.EliZ.cap.r.and that this A&
of an.r.E/i.neyther doth,nor can giue life to this Com-
miffion, by any right conftruction, in thefe partes aboue
rehearfed , but contraryyife doth exprefly abolifh theit
Turifdiction to imprifon {ubjectes , fyne them , and force
them to accufe themfielues, as repugnant to the Auncient
Ecclefiafticall Inrifdiction , which, by this A&, is reftored
tothe Crowne: and he hoped to make that poynt fo
playne and apparant to all the hearers , that would atten-

Cq tiuely
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tiucly regard it, as that they mightbe fully fatisfied ther-
in. For,befides the Booke Cafes, wluch\ he mentto put,in
that poynt,to proue his affertion,he fayd, that the title in
the 4¢2 of an.r.Eli the preamble of the A&and the mat
ter preceding the preamblein that Aé, and the body of
that Act, which giveth power to the Commiffionérs to
execute the premifies ( by colour wherof they challenge
this great power to imprifon fubjectes etc.) doe all con.
curre, by their being rightly applyed , to condemneand
overthrowe thefe poynts of the Commiffion Ecclefiafti.
call,before fpoken of and rehearfed by him, as unlawfull,
and unjuft.

Thetitleis , an A¢Z, refloring to the Crowne the auncient
Inrifdiction over the Ecclefiafticall and [pirituall eftate.and abo.
lifbing all forven Inrifdiciton, repugnant to the (ame.What the
auncient Turifdiction over the Ecclefiafticall and fpirity.
all eftate is ; he hath fufficiently before declared, and pro-
ved it to be that Ecclefiafticall jurifdiction (viz. Keyes or
cenfures of the Church) which was lawfully vied in Englad,
before the ftatute of 2. Hen.4.the uttermoft whereof was,
to lockemen out of the Church by excommunication, ter.
med, the keyes of the Church . Which ftatute firft gaue po-
werto the'Ordinaries, to imprifon fubje@s,to fine them,
and force thé to accufe théfelues by their owne oathes,
which was ever hatefull to the fubjeéts of England.

And to proue plainely , that this Parliament of an, 1.
EliZ. ment to abolifh that power to imprifon fubjeétes, &
force them to accufe themfelues,, the matter precedent
before the preamble doth fully proue;for that,in this ve.
1y ftatute ofan. 7, E f23. thelaw makers, as wife framers of
a Common wealth, before they goeabout toannexe the
auncient right Ecclefiaftical Turifdiction to the Crowne,

do
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doe by exprefle words,at the requeft of the fubjeéts,efta-
blith and inact, that the ftatute of 5. Rich: 2 .cap.5.and 2.4,
4. cap. 15. (which did giue authority to the Ordinaries to
imprifon, fine, and force the fubjeéts to accufe théfelues,
as aboue)and all and every branches, articles, claufes,and [in-
tences conteyned in the [ayd [everall ffatutes, and every of 14,
Jhould , Gom the laft day of that Parliament be usterly rcpealed,
voyd, and of none effect , any thing in the [ayd feverall Acts, or

any of them, conteyned , or any other matter or canféto the con.

trary notwithftanding . So as the imprifonment of the fub-
jects,finyng of them,and forcing of them to accufe them
{elues, being the matters , branches, and articles of thofc
ftatuts,howfoever they came into the power of the Cler-
gieof England, by thefe ftatutes or otherwife, being
thought, by the Parliament, to be repugnant to the aun-
cient Turifdiction Ecclefiafticall ( as revera they are being
a temporallfword) were repealed,and made voyd by ex-
prefle words of this ftatute of anno 1. EliZ as repugnant to
the auncient Spirituall Inrifdiction.

And to make the meaning of the law-makers more
apparant,that they allowed not,thatany offences thould
be tried by the parties owne oath, but by witnefles; as in
the begining of this ftatute of an.r.Eli .cap.1.1t doth abo-
lith the oath Ex officie,by making voyd the ftatute of 2.4.
4. ¢ap. 15. which firft gauelife to that kind of proceeding;
{0 in the end of the fayd ftatute it addeth this claufe, 4%d
beit further inaced by the anthoritic aforefayd , that no perfin,
or per(ons, [halbe hereafier indited, or arraigned for any the of-
Jences,made ordeyned, vevived, or adindged by this Act, unle(fé
there be two [ufficient witne(fés | or more , 10 teflifie and declare
the (ayd offence,wherecof he [halbe indited etc.and the [anie wit-
neffes, or [0 many of the as [balbe living andwithin the Realme,

at
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at tiye time of the arraignement of fich perfons (6 indited, fhall
be brought forth in perfon, faceto face, before the partie foar-
razgnedyand there fhal teffsfie & declare what th. y canyagainft
the party [0 arraigued.ifhe require the fame.
By which words fich it is playne, that no offence, or-
ned or revived by that ftatute , fhould receaue tuiall,
v twa witnefles bro ughtface to facesthat th ey mét
not to giue power, by any Commifiion grounded upon
that ftatute,to haue the offences of the {ubjectes (which
touch {o deepeas Premmnire , abinration ,and forfiiture of
lands and goodes ) fhould be tried by the parties owne for-
ced oath, againft his will,without any witnes or accufer,
as this Commiffion limitts ; and yet it is pretended to be
grounded upon this ftatute.-And therfore it were a moft
violent conftru&ion, and abfurd, that the generall words
in this (tatute, viz. 2o execate the premifes according to the te.
nor aud effect of the letters patents, hould reviue that by an
intendment,which was,by {o playne wordes ofall the af:
{femblie in Parliament , revoked and abolifhed , as amoft
hatefull thing to the fubjectes of England , and of which
they mentto purge the Churchand Ecclefiatticall gover
ment.For that were to make one parte of the {tatute con.-
trary to the other,and to conftrue the wordes of the lay,
indefinitely fett downe, directly againft the meaning of
the law makers plainely exprefled by wordes;which Iud-
ges never did, nor,as he hoped, ever would doe.
And the titleand preamble of the ftatute doe further

reftrayne the overlarge conftruion of thofe generall
vordes, to execute the premiffés: becaufe the premifles,be.
ing the auncient jutifdiGtion Ecclefiafticall and {pirituall,
purged from that temporall [urifdition,as abouc,is mét

to bereftored onely over the Ecclefiafticall and { piritnall
cltate
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eftate,and not overall the fubjects of the R ealme;and be-
caufe,in the preamble,the Commiffioners,who are to be
named, are inabled , touching Ecclefiafticall ot {pirituall
Lurifdiction only,to reforme,correct and amend ail fuch here.

Jies, errors , [Chifmes  contempts, etc-which by any [piritnall or
Ecclefuafticall power , antboritie, or Inrifdiction, might lawfully
be reformed,and not allabufes of the common wealth mé-
tioned in their Commffion, orany abufe not proper to
the Ecclefiafticall or {pirituall Iurifdiétion, whereof there
are many named in their Commisfion,which are tempo.
rall Turifdictions,viz.to imprifon and fine{; ubjeéts,and to
execute lawes upon thé;for that the fpirituall law {hould
not meddle with that, for which there was remedye b
common law,as is 22.Edw. 4. fol.z0. and the ftatute of 2.
Edw.1.cap: 1.

And to proue, that the titles and preambles of other
ftatutes doe many times , in conftruétion of ftatutes , re-
ftrayne the generall words of the fame ftatuts following,
he put the cafe upon the ftatute of perjurie, anno. s. ElR.
where the wordes of the ftatute are , that every perfin and
perfons who shall commit voluntarie and corrupt perinrie, shall
forfeit twentie ponndes. And becaufe the preamble and
matter precedent touched witneffes only, therefore that
penaltie is reftreyned, by conftruction,to charge witnef:
{es onely therwith , and not fuch perfons as fhall commit
voluntary and corrupt periuriein their owne cafes. And
foupon the ftatute of 7. Edward. 6. againft Recesvers | Bay-
liffs,etc.although the wordes of that ftatute extend gene.
rally,to lay a penaltie of 6.{hillings 8. pence for every pe-
ny that receivours fhall take unlawfully ; yet becaufe the
preamble of that ftatute touched only the Kings officers,
Atis, in conftruction , reftrayned to take force againft the
) 2 Kings
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Cinges officers onely, and againft none other receivets,
or bayliffes.

And to conclude this poynt of the expofition of the
wordes of the ftatute, he did demaund,why the expofiti-
onand conftruction of all ftatutes is left to the Tudges of
the law, but for this caufe, for that they are, and alwayes
hauebeen thought the moft carefull , ludicious,, andje-
lous prefervers of the lawes of England: And is it not ap-
parant,that,to uphold the tight of the lawes of England,
the Iudges in ages paft hauc advifedly conftrued fome
wordes of divers ftatutes contrary to the commop fence
of the words of the ftatute,to uphold the meaning of the
common lawes of the R ealme? asin the ftatute of 25. Ed.
3. where itis fayd, that, #og tenure of parcell fhall abate
thewritt but for parcell ; yet if by the writt an entier ma-
nour be demaunded, #om tenure of parcell fhall abate the
whole writt. And where, by the ftatute of Marlbridy ca.4,
itis prohibited, that no diftrefle fhalbe driven out of the
County where it is taken,yet,if one manour extend into.
two Counties, there the diftreffe may be drivé fiom one
County into another Countie. And, upon the ftatute
of Prerggatine , which toucheth the King, although the
wordes be generall, that the King fhall haue the cuftodie
ofall thelandes of his tenaunt where parte is holden in
Capitesyetif part of the landes of his tenaunt doe defcend
to feverall heyres, on the parte of the Father,and on the
parte of the Mother, there the King fhall not haue 4] the
landes of his tenaunt, during the minoritie of the heire,
for that,in all thefe Cafes, the great regard of the rule and
right of the common lawes doth controll the generall or
common {ence of the wordes of thofe flatutes.

And why then thould this ftatute receiue conftruc-

tion,
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tion, by the Iudges of the law, contrary to the rule ofal]

other ftatutes,to this effe,that by an intendment gathe.

red out of the generall wordes of the At according'to the

tenorof the [ayd letters Patents | there might be ereéted , in

this common wealth of England,a coutfe of an arbitrarie
governement at the difcretion of the Com miflioners, di-
rectly contrary to the happie long con tinued goverment
and courfe of the common lawes of the R zalme yand di-
rectly contrary to Magna Charta : which if the ftatute of
24.Edw.3. did {o highly regard, as to make voyd Aéts of
Parliament contrary to the fame, it would,a fortiori,make
voyd allconftruétion of ftatuts contrary to Magna Charta,

which haue no exprefle wordes , but an intendement or
conftruction of words,with much violence to be wrefted
to that end. And for fuch as would make fuch conftrudi.
onofthe ftatute,as that whatfoever fhould be conteyned

in the letters Pattents fhould be as 2 law ; hewould haue
them remember, that the X ing may make new letters Pa.
tents for thefe matters(Ecclefiafticall caufes every day al-
tering the fame in the penalties and manner of procee-

ding) and that, if the letter of the ftatute fhould be puru.
{ed,the King may change the Commiffioners every day,
and make any perfons Commiffioners , being naturall
borne fubjeétes to the King, although notborne in Eng-

land: which wereagainft the meaning of the A ; which

meaning of the Act is the life of the Act, and not the let-

ter of the Act.

And, befides thofe former errors of the Commiffion
before remembred, he fayd, that he did not {ee, how, by
colour of the ftatute of 7. Eli}, which gaue power to the
Commiffioners 0 execute the premiffes conteyned in that
Act,they fhould inlargetheir Patent to enquire of offen-
D; - ces
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the ould Common lawes of England,, exprefled in the
ftatute of 42.Edw: 3. cap. 3. and from the anncient Turifdic.
tion Ecclefiafticall ; for that no pretended cuftome , againft
thofe ftatutes which prohibite {uch kind of proceeding,
can’be of force ; and efpecially for that the Act of Parlia-
ment of 7. Eliz. didnot giuelife or ftrength to the fayd
Commisfion,in thofe parts fo varying,but the contrary:
therefore he did hold the proceeding of the Ecclefiafti-
call Commisfioners againft the fubjectes,by force of the
fayd Commisfion , in thefe poyntes, to be voyd, and er-
roneous, according to the wordes of the fayd ftatute
: 42.Edw.3.and did humblie pray,that his Clsents may
i be difcharged from their Imprifonment ,and the

fubjects freed from fuch erroneons proceedings,
t0o too heavieand burdenfome to them,

FINIS,
" 7~
KR

Lev.ro.15.

e [hall not doe uninftly in iudgment. T hou [balt ot favoy
£ the perfon of the poorejror honor the perfon of the mightie
| butthon [halt indge thy nesghbour inflly.

Deut.1.17.
Ye fball bane no vepect of perfon in indgment , but [hall
beare the [mall, as well as the great : ye fhall not feare the
Jace of mans for the indgment is Gods.
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