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Why ADR?

 Only 1-2% of lawsuits end up with a jury
verdict.

 Costs and time involved drive most disputes
to settle.

 Disputes are resolved with:
- privately negotiated settlement
-facilitated settlement (mediation)
-arbitrated settlement

(or a combination of these methods)
A




Types of ADR

1. Arbitration
« Final and binding
« Decided by “experienced neutrals”

e Rules and procedures can be tailored to
suit the specific industry or dispute

» Provides an expedited process with
minimal discovery and less formality
than litigation.

— €S-



Types of ADR

1. Arbitration (continued)

Federal Arbitration Act 9 U.S.C. § 1-16 (1994)
applies if it involves a maritime transaction or
interstate commerce

If not, see Revised Uniform Arbitration Act
N.C.G.S. 1-569.1-31 (2004)

Under both statutes arbitration clauses are
“valid, irrevocable and enforceable save upon
such ground as exist at law or equity for the
revocation of any contract.” 9 U.S.C. § 2;
N.C.G.S. §1-569.6(a) A



Types of ADR

2. Mediation

e Usually voluntary (but see, N.C. G. S. §
7A-38.1)

e Non-binding

« Neutral mediator helps the parties
negotiate and resolve disputes

« “Facilitated Settlement Negotiations”
« Non-adversarial

. €S-



Types of ADR

2., Mediation (continued)

« Often helps preserve an on-going
relationship

« Can provide creative solutions outside
win/lose of courtroom

« Compromise is the focus

« Can provide preview of litigation or
reality check for clients

. < S-



Types of ADR

3. Other Forms of ADR

A. Step Clauses specify deadlines for
negotiation, mediation, and arbitration
— Gives firm timeline with defined trigger points
—  allows for voluntary settlement and/or
mediation before required arbitration
B. Appraisal/Valuation

— Used when there is a transfer of ownership
interest

— Anytime there is a desire for independent
determination of value N

. €S-



Types of ADR

3. Other Forms of ADR (continued)

C. Other types of ADR mentioned in
the mediation rules

1)Neutral Evaluation —Rule 11

Done early on, gives value, identifies
strengths/weaknesses



"~ RULE 1. RULES FOR NEUTRAL
‘;:;‘*‘; EVALUATION
@“*::\k

I, ufmon is an informal, abbrevlated presentatxon of facts
v mdxmuw by the parties o an evaluator at an early

¥ Tegs6, providing candid assessment of liability, settle-
Eumenl value, and 2 doilar value or range of potential
{uigwands if the case proceeds to trial. The evaluator is
maL%responsible for identifying aveas of agreement
m‘ﬂnd disagreement and suggesting necessary and ap-
‘fpmpgam discovery.

..mi & When Conference is to be Held. As a guiding
% principle, the neutral evaluation conference should be
;f’held % an early stage of the case after the time for

Tiling of answers has expired but in advance of the
F:,., explrabon of the discovery period.

?‘fs €: Pre-Conference Submissions. No later than
V2 tnly (20).days prior to the date established for the
:«’neulfal evaluation conference to begin, each party
h?:yg!fgll Jfurnish the evaluator with written information
the case, and shall at the same time certify to
. the evaluatpr that they served a copy of such sum-
“miby:.on all-other parties to the case. The informa-
«;A,hun provided to the evaluator and the other parties
%2 Yereunder shall be a summary of the significant facts
S.mmd“‘lsmm in the party’s case, shall not be more than
N gvg (B) pages in length, and shall have attached to it
qopies of any documents supporting the parties’ sum-
"‘;fmin' Information provided to the cvaluator and to
" 1He ottier parties pursuant to this paragraph shall not
& .,be"ﬁled with the Court.

v{paljy may, but is not requn'ed to, send addmona.}
“cyitien information not exceeding three (3) pages in
*#Jength to the evaluator, responding to the submission
% of an opposmg party. The response ghall be served
:é,’r“ all-other parties and the party sending such re-
0 ;pouse "shall certify such serviee to the evaluator, but
- suthresmnse shall not be filed with the Court.

S E. Conference Procedure. Prior to a neutral
w’grdnatxon canference, the evaluator may request addi-
Qo‘na] wrillen information from any party. At the
F‘ mrﬂenencc, the evaluator may address questions to
parues and give them an opportunity to complete

% then' summaries with a hrief oral statement.

“F. Modifieation of Procedure. Subject to ap-
proval of the evaluator, the parties may agree to

modify the procedures required by these rules for
peutral evaluation.

G. Evaluator’s Dutics.

(1) Bvaluator’s opening stulemenl. Al the begin-
ning of the conference the evaluator shail define and
deseribe the following points to the parties in addition
to those matters set out in Rule 10.C.<2)(b):

(a) The fact that the neutral evaluation confer-
ence is not a trial, the evaluator is not a judge, the
evaluator's opinions are not binding on any party,
and the parties retain their right to trial if they do
not reach a settlement.

(b The fact that any setllernent reached will be
only by mutual consent of the Parties.

(2) Oral veport to purties by evaluator. In addition
to the written report to the Cowt required under
these rules, at the conclusion of the neutral evaluation
conference the evaluator shall issue an oral report to
the parties advising them of hia or her opinions of the
case. Such opinion shall include a candid assessment
of liability, estimated settlement value, and the
strengths and weaknesses of each party’s claims if the
case procceds to trial. The oral report shall also
contain a suggested zettlement or disposition of the
case and the reasqns therefore. The evuluator shall
not reduce his or her oral report to wriling, and shall
not inform the Court thereof.

(3) Report of evaluator to court. Within ten (10)
days after the completion of the neutral evaluation
conference, the evaluator shall file a written report
with the Court using an AQC form. The evaluator’s
report shall inform the court when and where the
evaluation was held, the names of those who attended,
and the names of any party, attorney, or insurance
company representative known to the evaluator to
have been absent from the ncutral evaluation without
permission. The report shall also inform the court
whether or not an agreement upon all issues was
reached by the parties and, if so, state the name of the
person{s) designated to file the consent judgment or
voluntary dismissal(s) with the court. Loeal rules
shall not require the evalator to send a capy of uny
agreement reached by the parties to the court.

H. Evaluator's Authority to Assist Negotia-
tions, If all parties to the neutral evaluation confer-
ence request and agree, the evaluator may assist the
parties in settlement discussions.

[Adopted effective November 21, 2002; Amended Effective
March 4, 2004.]

Rule 11



: RULE 11. RULES FOR NEUTRAL modify the procedures required by these rules for
. EYALUATION neutral evaluation.

£ EBvaluator’s Dhitins

en 1_‘}‘(""{“”

> A Nature of Neutral Evaluation. Neutral eval-
riation is an informal, abbreviated presentation of facts
“Fand issues by the parties to an evaluator at an early
r"L,t?;ii;age of the case. The neutral ev aluator is rc,spon*n«
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mgnt value, and a doHar va lue or range of potentlal
{.qwards if the case proceeds to trial. The evaluator is
o ‘dlso responsible for identifying arcas of agreement

,:and disagreement and suggesting necessary and ap-
| propmate dxscovez Y.

e tho pualnntar shall fila o sevitten yanarr |

o H. Ev aluator s Authority to Assist Negotia-
.| tions. If all parties to the neutral evaluation confer-
| ence request and agree, the evaluator may assist the
1 parties in settlement discussions.

.| [Adopted effective November 21, 2002; Amended Effective
i March 4, 2004.]

* F. Modification of Procedure. Subject to ap- lAdopted effective November 21, 2002; Amended Effective A

proval of the evaluator, the parties may agree to March 4, 2004.]




Types of ADR

3. Other Forms of ADR (continued)

C. Other types of ADR mentioned in
the mediation rules

2)Summary Trials-Rule 13

e Jury or “Judge”; combine with settlement
conference

:
\



RULE 13. RULES FOR
SUMMARY TRIALS

In a summary bench trial, evidence is presented in
a summary fashion to a presiding officer, who shall
render a verdict. In a summary jury triul, evidence is
presented in—summary fashion to a privately pro-
cured jury, which shall render a verdict. The goal of
suntmary trials is to obtain an accurate prediction of
the ultimate verdict of a full civil trial as an aid to the
parties and their settlement efforts.

Rule 23 of the General Rules of Practice also pro-
vide for summary jury trials. While parties may
request of the Court permission to utilize that process,
it may not be substituted in lieu of mediated settle-
ment conferences or other procedures outlined in
these rules.

A. Pre-Summary Trial Conference.

Prior to the summary trial, counsel for the parties
shall attend a conference with the presiding officer
selected by the parties pursuant to Rule 10.C.(10).
That presiding officer shall issue an order which shall:

(1) Confirm the completion of discovery or set a
date for the completion;

Rule 13




Rule 13 - SUPERIOR COURT CIVIL ACTIONS

2) Order that all statements made by eounsel in
the summary trial shall be founded on admissible
evidence, either documented by deposition or other
discovery previously filed and served, ot by sffidavits
of the witnerses;

{8) Schedule all outstanding motions for hearing;
{4} Set dates by which the parties exchange

(8) A list of parties’ respective issues and eonten-
tions for trial;

(b) A preview of the pmty's presentation, includ-
ing notations u8 to the document (¢.g. .deposition,
affidavit, Jetrer, contract) which supports shat evi-
dentiary statoment;

@) All decursents or uther evidence upon which
ench party will rely in making its preseniation; and

{d) AT exhibits to be pr b at the y
trial.

(5) Bet the date by which the partics shall enter a2
stipulation, subject to the presiding offier’s approval,
detailing the time allowable for j jury selestion, opening
statements, the presentation of evidence, and elosing
arguments (total time is usually limited to one day);

{6 Establish a procedure by which private, pnid
Jurers will be located and asssmbled by the partes if
3 summary jury trial is to held and sebdhe dato by
which the parties shall submit agreed .upon jury in-
structions, jury aelection questionnaire, and the aum-
ber of potential jurors 1o be questioned nnd seated:

(7) Sel a date for the summeary jury trinl: and

(8) Address such other matiers ag arg medessary'to
place the matter in a -pesture for suvunary trial

B. Presiding Officer-to Issue Order if Partics
Unable to Agree. If the partiés ase unable to agree
ﬂpmﬁxedstmdpmwdumwmmsmna&.of
thia Rule, the presiding officer shall issue an order
which, addresses all matters netessary to place the
casg in u posture for summary trial

C. Stipulation to a Biuding Sunnhavy Trial. At
any time prior to the rendering of the verdict, the
parties may stipulate thatthe summary trial be bind-
ing and the verdict-become a-final judgment. The
parties may also make a binding Yigh/low syneement.
wherein a verdiet balow a stipufated floor or above 2
stipulited eailing would ba yejected in fivor of the
flour or celling.

D. Evidentinry Motions. Counsel shall exchange
and fle motion in limine and other evidentiary mat.
ters, which shall be heard prior to the trjal.  Gounsel
shall agree prior to the hearing of said motions as to
whether the presiding officer’s rulings will bé hinding
in all subsequent hear{ngs or not-hinding and Himited
to the summary trial

E. Jury Selection. Iz the case of a summary jury
trigl, potential jarors shali be selecied in accordance
with the procedure set vt o the pre-sumwary trial

order. These jurers shall complete & qnestionnake
previously stipulated to by the parties. Eighteer
Jurers or such lesser nwmber gs the partles age’
shall subit to questioning by the piosiding officer
amtd each party for such time us iy allowed purrnait i 4
the Summary Trial Pre-irial Order. Each party s <hal!;i
then have three peremptory challenges, to be mktng
alternately, beginning with the plaintiff, Followinf 4
the exereise of all peremptory chflanges, the find 4
twelve-seated jurors, or such lesser Aumbor as (i
parties may xgree, shall constitute the panol. o

After the jury is seated, the presiding offieer &
higther discretion, may deseribe the fssues and pmg
diives to be used in presenting the summary jury lrig#

The jury shall not be informed of the non- -bindiag-
nature of the proceeding, so as not (o diminish the”)
sariousness with which they consider the matter anf™
in {he event the parties later stipulats to a bmdlnz‘
proeceding.

F. Presentation of Evidence and Argumenty ul 4
Counsel. Each party ingy make s brief upenmg 7
stutement, following which each side shall present
case within the time limits bet tn the Symmary Trid
Pre-trid Order.  Each party may reserve o portion of
fts time for rebuttal or surrebubtal evidence A
though closing arguments are generally omitted, sl
Jeet to the presiding officer’s discretion.and the pas:,
ties' agreement, each party may be allowed to makey
closing arguments within the time lintite prevumslp
established.

Evidence shall be presented i sumoary Tashion bs‘
the attorneys for esch party without live testimeny.
Where the eredibility of a witnesa iy impartant the §
witness may testify in person or by video deposm(m:
All statements of counsel shall be founded on evidenre
that would be admissible at crisl and docamnented by ~
prior discovery.

Affidavits offered into evidence shall be served npla:
oppoking parties far endugh in advatice of the pro-
ceeding to allow time for afffants to be deposedss
Ceunsel may réad portiops of the deposition to t]\:
juty. Photographs; exhibits, docimentary ev:dem'e
and accurste summdries of evidence through chaﬂs.
dingramd, evidende notabooks, or other visual mesns
are encouraged, but shall be supnlated by both pama
o approved by the presiding office

G, Jury Charge. In a summary jury trial, folled <]
ing the presentation of evidenca by both parties, the
presiding officer shall give a brief charge to the jury,
relying on predetermised jury instructions and such+
additional Instructions a3 the presiding -officor deens
approprinte.

H. Deliberation and Verdict. In a sommary Jvzr,\'g
trinl, the presiding officer shall inform the jurors that
they should attempt to return a unanimous verdm
The jury shall be given a verdiet form stipulated to by
the parties or approved by the presiding offiecr. The




‘ form may include specifie interrogatories, a general
hablht inquiry and/or an inquiry as to damuges. If,
. ater diligent efforts and a reasonable time, the jury is
¥ umable to reach a unanimous verdict, the presiding
. ufiicer may recall the jurors and encourage them to
!reach & verdict quickly, and/or inform them that they
«may retarn separate verdicts, for which purpose the
presiding officer may distribute separate forms,

¢ In a summary bench trial, at the close of the
nresentahon of evidence and arguments of counsel
- ard after allowing time for settlement discussions and
consideration of the evidence by the presiding officer,
-fhe presiding officer shall render a decision. Upon a
 Farty’s request, the presiding officer may allow three
*business days for the filing of post-hearing briefs. If
1be pregiding officer takes the matter under advise-
Jment or allows post-hearing briefs, the decision shall
be rendered no later than ten days after the close of
the hearing or filing of briefs whichever is longer.

L I Jury Questioning. In a summary jury trial the
pre*xdmg ofticer may allow a brief conference with the
- Jurors in open court after a verdiet has been returned,
“in arder to determine the basis of the jury’s verdict.
However, if such a conference is used, it should be
fimited to general impressions. The presiding officer
should not allow counsel to ask detailed questions of

L jurors to prevent altering the summary trial from a

e seftlement technique to a form of pre-trial rehearsal
“hrars shall not {Le required to submit w counsels’
"questiondng and shall be informed of the option to
depart,

1 Seltlement Discussions. Upen the retirement

_of the jury in summary jury trials or the presiding
officer in summary bench trials, the parties and/or
their counsel shall meet for cettlement discussions.

*Following the verdict or decision, the parties and/or
their counsel shall meet to explore further settiement
poslbihhe& The parties may request that the presid-

ing officer remain available to provide such input or
guidance as the presiding officer deems appropriate.

K. Modification of Procedure. Subject to ap-
proval of the presiding officer, the parties may agree
to modify the procedures set forth in these Rules for
summary trial

L. Report of Presiding Officer. The presiding
officer shall file a written report no later than ten (10)
days after the verdiet. The report shall be signed by
the presiding officer and filed with the Clerk of the
Superior Court in the County where the action is

Rule 13

pending, with a copy to the Senior Resident Court
Judge. The presiding officer’s report shall inform the
court of the absence of any party, attorney, or insur-
ance company representative known to the presiding
officer to have been absent from the summary jury or
summary bench trial without permission. The report
may be used to record the verdict. The report shall
also inform the court in the event that an agreement
upon all issues was reached by the parties and, if so,
state the name of the person(s) designated to file the
consent judgment or voluntary dismissal(s) with the
court. Local rules shall not require the presiding
officer to send a copy of any agreement reached by
the parties.

[Adopted Effective November 21, 2002; Amended Lffective
March 4, 2004.]




RULE 13. RULES FOR Rule 13
SUMMARY TRIALS
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In a summary bench trial, evidence is presented in
a summary fashion to a presiding officer, who shall
render a verdict. In a summary jury trial, evidence is
presented in—summary fashion to a privately pro-
cured jury, which shall render a verdict. The goal of
summary trials is to chtain an accurate prediction of
the ultimate verdict of a full civil trial as an aid to the
parties and their settlement efforts.

Rule 23 of the General Rules of Practice also pro-
vide for summary jury trials, While parties may
request of the Court permission to utilize that process,
it may not be substituted in lieu of mediated settle-
ment conferences or other procedures outlined in
these rules.

date for the completion;
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Drafting Considerations

1. Arbitration

A. Rule 12,Revised and Federal Acts good
starting places

1) One arbitrator or panel? Agree or each
pick one (they pick a third)

2) How selected?
3) What qualifications?
4) Who pays? Split costs or does loser pay?



Drafting Considerations

1. Arbitration (continued)

5) What rules apply?
— AAA?
— Other private services like JAMS or
Endispute?
— Rules specific to industry?
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Arbitration and mediation are time-tested, cost-effective alternatives to litigation. Arbitration is the submission of
a dispute to onie or more impartial persons for a final and binding decision, known as an "award." Awards are
made in writing and are generally. final and binding on the parties in the case. Mediation, on the other hand, is a
process in which an impartial third party facilitates communication and negotiation and promotes-voluntary
decision making by the parties to the dispute. This process can be effective for resolving disputes prior to
arbitration or litigation.

The AAA's arbitration and mediation services include access to its superior case management services, well-
screened expert neutrals who undergo continucus training, and the AAA's Rules anfl Procedures that govem the
various ADR processes.

AAA neutrals--mediators and atbitrators--possess years of industry-specific knowledge and expetience. The
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available to parties who have already filed a case.

The AAA's Rules and Procedures cover arbitrations and mediations across a wide variety of industries and case
types. These niles and procedures detail the steps in the resolution process and ensyre that all parties to a case are
treated fairly and equitably. The commercial, consumer, employment and labor rules, as well asthe rules for state
programs can be found in this-section of the website.
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Drafting Considerations

1. Arbitration (continued)

6) Specify procedural issues or default to
the Act? (N.C.G.S. §1-69.15)

— Discovery limited but may subpoena
people/documents to hearing (N.C.G.S. §1-

569.17)

— Time limits

— Pre-hearing motion practice not affected or
delayed

— Appeal process, procedure and cost

A

<SS



Drafting Considerations

1. Arbitration (continued)

7) Venue (consider N.C.G.S. § 22B-3)

8) Any disputes excluded from arbitration?
9) Is joinder allowed?

10) Sample arbitration clause



procedures that have been crafted to sult varlous types of commercial disputes. JAMS
Streamlined Arbitration Rules and Procedures provide for an expedited process with minimal
discovery and less formality. JAMS Comprehensive Arbitration Rules and Procedures provide
for a more formal process, including more complete — yet still expedited — Information
exchange. We recommend that you use the Streamlined Arbitration Rules when the amount
In controversy Is fikely to he less than $250,000, and that you use the. Cumprehenslve
Arbitration Rules when the amount In controversy iIs Iikely to exceed that hgure However,
you may agree to use either set of Arbitration Rules, regardless ofthe amounts in dispute.

Standard Commercial Arbitration Clause *

Any dispute, claim or controversy arising out of or relating to this Agreement or
the breach, termination, enforcement, interpretation or validity theréof,
including the determination of the scope or applicability of this agreement to
arbitrate, shall be determined by arbitration in (insert the desired place of
arbitration), before (one) (three) arbitrator(s). The arbitrgtivri'shall be
administered by JAMS pursvant to its (Comprehensive Arbitration Rules and
Frocadures) (Streamiined Arbitration Rules and Procedires). Judgment on the’
Award may be entered in any court having jurisdiction. This clatise shall not
preclutde parties from seeking provisional remedies in aid of arbll:raBon from a
court of appropriate jurisdiction.

(Optional) Alfocation of Fees and Casts: The arbitrator may, in the Award,
aflocate aff or part of the costs.of the aibitration, induding-the fees ofthe
arbitrator and the reasonable attorneys’ fees of the prevailing party.

Sometimes contracting parties may want their agreement to allow a choice.of provider
organizations {JAMS being one) that can be used if a dispute arises, The followlng clause
permits a cholce between JAMS or ancther provider organization at the option of the first
party to file the arbitration.

Standard Commercial Arbitration Clause Naming JAMS or Another Provider *

Any dispute, daim or controversy arlsing out of or relating to this Agreement or
the breach, termination, enforcement, interpretation or validity thereof,
including thie determination of the scope or apphcabllity of Whis agreéiment to
arbitrate, shall be determined by arbitration in (insert the desired. place of
arbitration), before fone) (three)arbltrator(s). At the option of the ﬁrst to
commence an arbitration, the arbitratian shall be administeréd gitfier by JAMS
pursuant to its (Comprehensive Arbitration Rules and Procédures) (Streamibined
Arbitration Rules and Procedures), or by (name an alternate. provider) pursuant
to its (identify thé rules that will goveérm). Judgment on the Award siiay be
éntered in ahy court having jurlsdzctlon. This dause shall not preclude parties
from seeking provisional remedies in aid of arbitration from & court of
appropriate jurisdiction.

(Optional) Alocation of Fees and Costs: The arbitrator may, in the Award,
allocate afl or part of the costs of the arbitration, including-the fees of the
arbitrator and the reasonable attorneys’ fees of the prevalling party

JAMS Model International Arbitration Clause *

Any dispute, controversy or claim arising out of or relating to.this contract,
including the formation, interpretation, breach or termination thereof; including
whether the claims asserted are arbitrable, will be refefred to and finally
determined by arbltrabon in accordance with the JAMS International Arbitration
Rules. The tribunal will consist of (three arbitrators) (a sole arbitrator). The
place of arbitration will be (location). The language to be used in the arbitral
proceedings will be (language). Judgment upon the award rendered by the
arbitrator(s) may be entered by any court having jurisdiction thereof.

* The drafter should select the desired option from those provided in the parentheses.




protedures that have been crafted to suit various types of commercial disputes. JAMS
Streatnlined Arbitration Rules and Procedures proyidefor an expedited process with minimal
discovery and less formality. JAMS Comprehensive Arbitration Ryles and Procedures provide
for a more formal process, including more complete — yet still expedited — Information
excliange. We recommend that you use the Streamlirfied Arbitratior Rules when the amount
in controvergy is likely to be less than $250,000, and that you use the Comprehensive
Arbitration Rules when the amount in controversy Is'likely tn exceed that figure. However,
you may agree to use elther set of Arbitration Rules, regardless of the.amounts in dispute.

Standard Commercisl Arbitration Clause *

Any dispute, claifn or controversy arising out ofor relating to this Agreement or
the breach, termiititation, enforcement, ititerpretation or validity thereof.
including the determination of the scope grapplicability of this agreement to
arbitrate, shall' be Hatermined by arbitration in (insert the desired place of
arbitration), beforé (one) (three) arb;trator(s) The arbitratiors shall be
administered by JAMS pursuant to its { Comprehensive Arbitration Rufes and
Procedures) (Streamiined Arbitration Rules and Procedures). Judgment on the
Award may be entered in any court having Jurisdiction. This clause shall not
preclude parties from seekmg provisional remedies in aid of arbitration from a
court af appropriate jurisdiction.

{Optional) Allocation.of Fees and Costs: Fhe arbitrator may, in the Award,
allocate all-or pait of the costs of the aibitration, including the fées of the
arbitrator and the reasonabie attorneys’ feas af the. prevailing party.

ATOTTATOrOTIOUTe T ATy S TS DT YT Y ATy POty
JAMS Model International Arbitration Clause *

Any dispute, controversy or claim arising out varre/a&ngto this contract,
including the for i ion, breach-or termination thereof, including
whether the claims. asserted are arbttrable will-be refetred to and finally
determined by arbitration in accordance with the JAMS International Arbitration
Rules. The tribunal will consist of (three arbitrators) (a sole. arblbat;or), The
place of arbitration will be {locatron) The Iangu.sge' to be used in the arbitral
dings wiil be (language). Judg ¢ upon the award rendered by the
arbitrator(s) may be entered by any court having jurisdiction thereof,

* The drafter should select the desirad option from those provided In the parentheses. 5 I




Drafting Considerations

1. Arbitration (continued)

B. Challenges to enforceability
1) Negotiated or unilateral?

2) Unconscionability or Fraud?



Tillman v. Commercial Credit Loans, Inc.,
2008 Westlaw 201750

NC Supreme Court found procedural and
substantive unconscionability:

Procedural-“Bargaining Naughtiness”, unilateral
contract, only defendant could avoid arbitration,
rushed

Substantive-costs prohibitive for plaintiff, no
joinder or class actions allowed

Severability-despite a severability provision in the

agreement the entire contract was struck down.
The Court also refused to re-write the agreement in
light of favorable AAA rules change.

<Sit




Drafting Considerations

2. Mediation

A. Do court rules apply? Should they? If
so, which rules?

B. How will you select mediator?
e Certification under Rule 8
e Lawyer/Non-Lawyer
e Other training or expertise



‘.

Drafting Considerations

2. Mediation (continued)

C. Compensation of mediator-costs usually
shared equally

D. Who attends? Must have authority to
settle (Rule 4)

E. Timing—when is best time to mediate?
« Investigation/fact gathering
« Preparation/seriousness



Drafting Considerations

2. Mediation (continued)

F. Venue

G. 1Confidentiali‘cy/ Inadmissibility at later
fria

H. Enforceability in court
. Sample mediation clause



