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INSURANCE LAW

Beverly W. Snukals*
Fiona M. Tower**

I. INTRODUCTION

This article addresses the significant case decisions and stat-
utory changes in the past year in the field of insurance. Most of
the cases involved automobile insurance coverage. Other cases
involved insurance agent liability, duty of good faith to third
party beneficiaries, and interpretation of general liability poli-
cies. The statutory changes were minor amendments to statutes
dealing with medical payments coverage and cancellation of
motor vehicle insurance policies.

II. UNINSURED AND UNDERINSURED MOTORIST COVERAGE

In several cases in 1995-96, the Supreme Court of Virginia
narrowed the definition of "use" of a vehicle as contemplated by
Virginia Code section 38.2-2206, and restricted the scope of
uninsured motorist (UM) coverage.' These cases clearly show
that physical proximity to the vehicle is not the test for cover-

* Director, Mezzullo & McCandlish, P.C., Richmond, Virginia. B-, cum laude,
1978, Hollins College; J.D., 1981, T. C. Williams School of Law, University of Rich-
mond.

** Attorney, Mezzullo & McCandlish, P.C., Richmond, Virginia. B-A, 1992, Uni-
versity of Virginia; J.D., 1995, Marshall-Wythe School of Law, College of William and
Mary.

1. Virginia Code § 38.2-2206 states, in relevant part:
no policy or contract of bodily injury or property damage liability insur-
ance relating to the ownership, maintenance, or use of a motor vehicle
shall be issued or delivered in this Commonwealth to the owner of such
vehicle or shall be issued or delivered by any insurer licensed in this
Commonwealth upon any motor vehicle principally garaged or used in
this Commonwealth unless it contains an endorsement or provisions un-
dertaking to pay the insured all sums that he is legally entitled to recov-
er as damages from the owner or operator of an uninsured motor vehicle.

VA. CODE ANN. § 38.2-2206(A) (Cum. Supp. 1996) (emphasis added).

1437



UNIVERSITY OF RICHMOND LAW REVIEW [Vol. 30:1437

age. Instead, the issue is whether the vehicle is being used as a
vehicle.

A. UM Coverage for Criminal Acts

In 1996, after several years of confusion, the supreme court
finally ruled on the issue of UM coverage for injuries resulting
from a drive-by shooting.2 In Lexie v. State Farm Mutual Auto-
mobile Insurance Co.,3 the supreme court held that injuries
resulting from drive-by shootings were not covered by UM cov-
erage because the use of an automobile as a "mobile fortress"
was not in the regular and normal use of a vehicle as a vehi-
cle.4

Prior to 1994, the issue of UM coverage for criminal acts
arose frequently in the lower courts.5 The cases usually in-
volved a shooting and the presence of an automobile. The shoot-
ing victims argued that due to the roles which automobiles
played in their shootings, they were entitled to UM coverage.6
The lower courts were split on the issue, but tended to favor
coverage.7

In 1994, the supreme court considered UM coverage for crim-
inal acts in Erie Insurance Co. v. Jones.8 In Jones, the supreme
court held that the accidental shooting of an automobile passen-
ger by an occupant of another car was not covered by the UM
coverage of the vehicle in which the victim was a passenger.9
The supreme court determined that "there must be a causal
relationship between the accident and the employment of the
insured motor vehicle as a vehicle."0

2. Lexie v. State Farm Mut. Auto. Ins. Co., 251 Va. 390, 469 S.E.2d 61 (1996).
3. 251 Va. 390, 469 S.E.2d 61.
4. Id- at 396, 469 S.E.2d at 64, (quoting Travelers Ins. Co. v. LaClair, 250 Va.

368, 373, 463 S.E.2d 461, 464 (1995)).
5. See, e.g., Hartfield v. Liberty Mut. Ins. Co., 31 Va. Cir. 240 (Richmond City

1993), affld, 36 Va. Cir. 106 (Richmond City 1995).
6. Id.
7. Id.
8. 248 Va. 437, 448 S.E.2d 655 (1994).
9. Id. at 443, 448 S.E.2d at 659. In Jones, both automobiles were stopped by the

side of the road, and the individual who was holding the gun when it discharged was
no longer occupying a vehicle.

10. Id. at 440, 448 S.E.2d at 657 (quoting State Farm Mut. Ins. Co. v. Powell,
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In 1995, circuit courts continued to find that the victims of
drive-by shootings were covered by UM coverage." A distinc-
tion was drawn between incidents in which the shooting took
place from a vehicle, and those cases, like Jones, in which the
shooter had left his automobile.' Circuit courts continued to
find that the victims of shootings which took place from inside
moving vehicles were entitled to UM coverage. In those cases,
the trial courts reasoned that "the proximate cause of the...
injury was neither incidental nor tangential to the use of the
vehicle; rather a sufficient nexus exists between the accident
and the employment of the vehicle as a vehicle." 3

The issue was revisited by the supreme court late in 1995 in
Travelers Insurance Co. v. LaClair.'4 In that case, LaClair, an
Arlington County deputy sheriff, was shot by Marcus Arban,
the operator of a parked automobile." LaClair, who was driv-
ing a marked police car, noticed a vehicle being driven errati-
cally on the road in front of him.' LaClair pulled alongside
Arban's vehicle, and Arban pulled into the right-hand lane and
stopped. LaClair parked behind the vehicle, exited his police car
and approached the stopped vehicle. When LaClair reached the
vehicle, Arban opened the driver's side door and shot
LaClair. 7

The trial court found that LaClair was entitled to UM cover-
age from Travelers Insurance Company, the liability insurance
carrier for his police car.'8 The trial court determined that

227 Va. 492, 500-01, 318 S.E.2d 393, 397 (1984)).
11. See, e.g., Hartfield v. Liberty Mut. Ins. Co., 31 Va. Cir. 240 (Richmond City

1993), affid, 36 Va. Cir. 106 (Richmond City 1995). Hartfield was decided in 1993
prior to the supreme court's ruling in Jones. After Jones, Liberty moved for reconsid-
eration and vacation of the original judgment because of the supreme court's ruling in
Jones. However, the trial court distinguished Hartfield from Jones and held that UM
coverage should be extended to a person in a moving vehicle shot by a person in
another moving vehicle. Hartfield, 36 Va. Cir. at 106-07.

12. Hartfield, 36 Va. Cir. at 106-07; see also, Travelers Ins. Co. v. LaClair, 250
Va. 368, 463 S.E.2d 461 (1995).

13. Hartfield, 36 Va. Cir. at 107.
14. 250 Va. 368, 463 S.E.2d 461 (1995). The trial court's ruling in LaClair was

made before the Supreme Court's decision in Jones.
15. 250 Va. at 369-70, 463 S.E.2d at 462.
16. Id.
17. Id.
18. Id. at 370, 463 S.E.2d at 463.
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Arban used his vehicle as a "lure" to entice LaClair into stop-
ping behind him, as a "shield" to protect him while he fired his
shots, and as a "swift form of escape."'9 Based on these find-
ings, the trial court held that LaClair's injuries had arisen from
the "use" of an uninsured vehicle and that pursuant to Virginia
Code section 38.2-2206, Travelers should provide coverage to
LaClair.20

The supreme court overturned the decision of the lower court
and extended its ruling in Jones. The supreme court held that
the use of an automobile as a "mobile or stationary pillbox or
fortress, or as a shield, or as an outpost from which an assail-
ant may inflict intentional injury with a firearm" was not with-
in the ordinary and regular meaning of "use" of a private, pas-
senger automobile contemplated by either the statute or the
parties to the insurance contract.2 ' Therefore, even though the
automobile was, as the trial court found, an "accessory" to
LaClair's shooting, UM coverage did not extend to his inju-
ries

Although the language of LaClair implicitly referred to drive-
by shootings by stating that the use of an automobile as a
stationary or mobile fortress was not within the definition of
"use," litigants in the trial courts continued to attempt to dis-
tinguish cases in which the automobile from which a shot was
fired was moving from those in which it was stationary.'m

The supreme court finally ruled explicitly that injuries from
shots fired from moving vehicles do not arise from the use of a
vehicle as a vehicle in Lexie v. State Farm Mutual Auto Insur-
ance Co.' The Lexie decision was a consolidation of four cases
each involving the issue of whether an intentional shooting by
a person occupying an uninsured vehicle constituted the "use"
of a vehicle for purposes of UM coverage.'m One of the four

19. Id. at 371, 463 S.E.2d at 463.
20. Id.
21. Id. at 373, 463 S.E.2d at 464.
22. Id. at 372, 463 S.E.2d at 464.
23. See Lexie v. State Farm Mut. Auto. Ins. Co., 251 Va. 390, 469 S.E.2d 61

(1996). But see Nationwide Mut. Ins. v. Sifford, 38 Va. Cir. 341 (Pulaski County
1996) (the circuit court used the "mobile pillbox" language to deny UM coverage for a
drive-by shooting). Note that Sifford was decided after LaClair, but before Lexie.

24. Lexie, 251 Va. 390, 469 S.E.2d 61 (1996).
25. Id. at 394, 469 S.E.2d at 62. The four appeals arose from two drive-by shoot-
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cases was governed by North Carolina law. The supreme court
found that North Carolina law was consistent with Virginia law
on the subject and had no difficulty in finding that "North
Carolina law provides that injuries and death resulting from
gunshots fired from a moving automobile do not constitute an
accident arising from the 'use' of such vehicle."26

The appellants in the three cases determined under Virginia
law attempted to distinguish their cases from LaClair based on
the fact that the vehicles in their cases were moving at the
time of the assaults." The supreme court held that these were
"distinctions without any difference" and rejected this at-
tempt.28 The supreme court further emphasized that, in deter-
mining whether or not an activity falls within the definition of
"use" of a vehicle, "the principal focus is upon the manner in
which the vehicle, whether moving or stationary, is being em-
ployed, not upon the activity or role of any assailant who may
be in, upon, or around the uninsured vehicle."29 Therefore, af-
ter several years of uncertainty, it is now clear that TM cover-
age does not extend to injuries sustained from the use of an
automobile as an instrument of crime.

B. UM Coverage for Essential Employment Functions of
Automobiles

The supreme court applied the same "causal relationship"
test in determining whether or not a vehicle was being "used"
by an employee at the time she was hit by an uninsured motor-
ist.30 In United States Fire Insurance Co. v. Parker,1 which
was handed down on the same day as LaClair, an employee
who was hit by an uninsured motorist at her worksite was

ings, one which occurred in the District of Columbia and the other in Prince Edward
County.

26. See Scales v. State Farm Mut. Auto. Ins. Co., 460 S.E.2d 201, 203 (N.C. Ct.
App. 1995) ("Clearly, an automobile chase with guns blazing is not a regular and
normal use of a vehicle."); Nationwide Mutual Ins. Co. v. Knight, 237 S.E.2d 341, 344
(N.C. Ct. App. 1977), cert. denied, 239 S.E.2d 263 (N.C. 1977).

27. Leie, 251 Va. at 394, 489 S.E.2d at 62.
28. Id. at 396, 486 S.E.2d at 64.
29. Id. at 394, 486 S.E.2d at 62.
30. United States Fire Ins. Co. v. Parker, 250 Va. 374, 463 S.E.2d 464 (1995).
31. Id.
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denied UM coverage by the supreme court because she was not
"using" her company vehicle when she was hit.32 The employ-
ee, a landscape gardener, had used the company truck to carry
cabbages and tools to her worksite. She left the truck's two-way
radio on at all times to stay in contact with her supervisor
while she planted the cabbages.13 Although not instructed to
do so by her supervisor, the employee also parked the truck in
such a way that it was acting as a barrier between the
worksite and a busy adjoining road.' Despite this precaution,
the employee was struck by a passing car while planting the
cabbages. At the time she was struck, the employee was ap-
proximately twelve to fifteen feet from the truck.35

The trial court found that the employee could take advantage
of the employer's UM coverage, and the insurance company
appealed. 6 Relying on the supreme court's decision in Great
American Insurance Co. v. Cassell,' the employee argued that
the insured vehicle was performing an essential employment
function at the time of the accident. She argued that she was
"using" the truck as a communications link and as a barrier at
the time she was hit by the passing motorist." In rejecting
this argument, the supreme court distinguished the present
case from Cassell.9

In Cassell, the supreme court extended UM coverage to a
firefighter who was killed by a hit-and-run motorist while
standing approximately twenty to twenty-five feet away from
his fire truck."0 The supreme court noted in Parker that the
employment of the fire truck "to extinguish the fire, control
traffic and protect the fire fighters, including [the deceased],
was an integral part of the fire fighter's mission" and that "[the
deceased] was engaged in a transaction essential to the use of
the fire truck when he was killed."4 In contrast, the supreme

32. Id at 378, 463 S.E.2d at 466.
33. Id. at 376, 463 S.E.2d at 465.
34. Id.
35. Id. at 375-76, 463 S.E.2d at 465.
36. Id. at 376, 463 S.E.2d at 465.
37. 239 Va. 421, 389 S.E.2d 476 (1990).
38. Parker, 250 Va. at 376-77, 463 S.E.2d at 465-66.
39. Id. at 377-78, 463 S.E.2d at 466.
40. Cassell, 239 Va. at 422, 389 S.E.2d at 477.
41. Parker, 250 Va. at 377-78, 463 S.E.2d at 466.
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court found that the vehicle in Parker was not engaged in a
transaction essential to the planting of the cabbages. The su-
preme court held that the use of the truck as a barrier and a
communications link was not analogous to the use of a fire
truck as a warning device, a source of water and a barrier at
the scene.' In Parker, the supreme court found that the
truck's essential work function was that of transportation, and
it was not being used for transportation at the time the em-
ployee was injured by the uninsured motorist.' The supreme
court, therefore, overturned the decision of the trial court. In
doing so, the supreme court quoted its contemporaneous deci-
sion in LaClair and stated that in determining whether or not
a vehicle was being "used" for the purposes of section 38.2-
2206(B), the main inquiry should be whether there is a "causal
relationship between the incident and the employment of the
insured vehicle as a vehicle.""

Parker, in conjunction with LaClair and Lexie, expanded on
the supreme court's previous decisions and made it clear that
the breadth of the scope of UM coverage will be interpreted
narrowly in Virginia.

C. Carriers Consent to Settlement

In Osborne v. National Union Fire Insurance Co.,4 the su-
preme court held that the enforcement of a UM endorsement
requiring the carrier's consent to settlement was not contingent
on the settlement prejudicing the carrier.' Osborne, an em-
ployee operating his employer's truck, was injured when he was
forced off the road by another vehicle operated by an unknown
and, therefore, uninsured motorist.4" National Union Fire In-

42. Id. at 378, 463 S.E.2d at 466.
43. Id.
44. Id. at 377, 463 S.E.2d at 466.
45. 251 Va. 53, 465 S.E.2d 835 (1996), Answer to Certified Question from, 77 F.3d

470 (4th Cir. 1996). The question certified to the Supreme Court of Virginia was:
"Whether National Union may deny UM coverage to Osborne on the grounds that
Osborne settled with State Farm without National Union's consent, when National
Union's UM contract contained a consent-to-settlement clause but National Union was
not prejudiced by the settlement." Id. at 55-56, 465 S.E.2d at 837.

46. Id. at 56, 465 S.E.2d at 837.
47. Id. at 54, 465 S.E.2d at 837.
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surance, the primary insurer, had issued the employer an in-
surance policy with UM coverage of $25,000. Osborne had also
purchased a personal insurance policy with UM coverage of
$100,000. In an action in which both insurers had responded as
"John Doe," Osborne obtained a $300,000 judgment against the
unknown motorist. Osborne sought payment from both insurers
and settled with his own insurance company for $65,000. He
then sought payment from National Union Fire Insurance,
which denied payment relying on an exclusion in its policy
which specified that insurance did not apply to any claim set-
tled without its consent.'

Osborne brought an action seeking recovery against National
Union Fire Insurance.49 He contended that the consent-to-set-
tlement clause should not bar recovery in the absence of preju-
dice to the insurer.0

The supreme court held that Osborne was bound by the lan-
guage of the policy endorsement, and declined to impose a sub-
jective test of prejudice on the clear and unambiguous language
of the insurance contract.5 The supreme court noted that this
decision was consistent with interpretations it had made of
other similar policy provisions such as that requiring timely
notice of an accident.2

There are certain circumstances in which prejudice must be
shown in order for an insurer to enforce a policy provision; for
example, for the enforcement of cooperation provisions and
certain policy provisions requiring prompt delivery of suit pa-
pers to the insured. The supreme court noted, however, that in
those cases the General Assembly has required prejudice to be
shown, and in the present case, there had been no such legisla-

48. Id. at 55, 465 S.E.2d at 836-37.
49. Id. National Union Fire Insurance removed Osborne's suit to federal court.

The district court judge denied recovery based on the exclusion, and Osborne ap-
pealed to the Court of Appeals for the Fourth Circuit which certified the question to
the Supreme Court of Virginia.

50. Id. at 56, 465 S.E.2d at 837.
51. Id.
52. Id. ("[W]hen an insured fails to comply with a policy provision requiring time-

ly notice of an accident, we have said that 'the insurance company need not show
that it was prejudiced by such a violation." State Farm Fire and Cas. Co. v. Walton,
244 Va. 498, 504, 423 S.E.2d 188, 192 (1992); accord State Farm Fire and Cas. Co.
v. Scott, 236 Va. 116, 120, 372 S.E.2d 383, 385 (1988)).
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tive action. 3 The supreme court, therefore, declined to judi-
cially legislate the necessity of a prior finding of prejudice in
UM consent to settlement cases.

D. Subrogation-Equitable Indemnification

In Carr v. Home Insurance Company,' the supreme court
held that an insurer could not bring an action for equitable
indemnification in a case in which the statute of limitations for
a subrogation action had run.55 Because the statute of limita-
tions for the subrogation suit had expired, the insurance compa-
ny filed an action for contribution and/or implied or equitable
indemnification.56 The trial court granted summary judgment
to the insurance company on its claim of equitable indemnifica-
tion.

57

In Carr, the driver and passenger of a vehicle were injured
and the vehicle damaged as a result of a two vehicle accident.
The liability insurer of the other driver, Carr, denied coverage,
and the injured parties recovered under the UM provision of
their own policy, carried by Home Insurance Company. Home
Insurance then filed a motion for judgment against Carr alleg-
ing that her negligence caused the accident and seeking to
recover from her the money it had paid to its insured.58 This

53. Id.; see VA. CODE ANN. § 38.2-2204(C) (Cum. Supp. 1996) (requiring prejudice
to be established for an insurer to rely on an insured's breach of a cooperation
clause, and under certain circumstances, for violation of policy provision requiring
prompt delivery of suit papers to insurer).

54. 250 Va. 427, 463 S.E.2d 457 (1995).
55. Id. at 429-30, 463 S.E.2d at 458-59.
56. Id. Equitable indemnification is a cause of action available to a party, without

personal fault, who is legally liable for damages caused by the negligence of another.
57. Id. at 429, 463 S.E.2d at 458.
58. The right of an insured to bring a subrogation action against the person caus-

ing the injury or damage for which the insured had extended coverage is set forth in
Virginia Code § 38.2-2206(G), which states, in relevant part:

Any insurer paying a claim under the endorsement or provisions required
by subsection A of this section shall be subrogated to the rights of the
insured to whom the claim was paid against the person causing the
injury, death, or damage and that person's insurer, although it may deny
coverage for any' reason, to the extent payment was made. The bringing
of an action against the unknown owner or operator as John Doe or the
conclusion of such an action shall not bar the insured from bringing an
action against the owner or operator, ... if the identity of the owner or
operator who caused the injury or damages becomes known.
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motion for judgment was filed two years and six days after the
date of the accident, and Carr filed a plea of the statute of
limitations.59 The trial court continued Carr's plea, and grant-
ed Home Insurance time to amend its motion for judgment.
Home Insurance amended its motion for judgment and changed
its demand from legal damages to equitable relief. Home Insur-
ance then moved for summary judgment on its equitable claim.
The trial court denied Carr's plea of the statute of limitations
and granted Home Insurance's motion for summary judgment
because the statute of limitations for the equitable claims in
the amended motion for judgment did not begin to run until
Home Insurance paid its insured.0

In overruling the trial court's grant of summary judgment,
the supreme court held that a determination that the negli-
gence of another party caused the damage is a prerequisite to a
recovery based on equitable indemnification.6 Without such a
determination neither party can be held liable for the damages.
In this instance the case had settled and there had been no
prior determination of negligence on Carr's part; therefore,
Home Insurance was not permitted to assert a claim of equita-
ble indemnification against her.6"

Because equitable indemnification was not available to Home
Insurance, its only cognizable cause of action was that of subro-
gation, a cause of action which should have been brought with-
in two years of the accident and was, therefore, barred by the
statute of limitations.63

VA. CODE ANN. § 38.2-2206(G) (Cum. Supp. 1996).
59. In Virginia, the statute of limitations for personal injury actions is two years.

VA. CODE ANN. § 8.01-243(A) (Repl. Vol. 1992 & Cur. Supp. 1996).
60. Parker, 250 Va. at 429, 463 S.E.2d at 458 (holding that the claim for equita-

ble relief was covered by Virginia Code § 8.01-249(5) which states the cause of action
for contribution or indemnification accrue at the time "the contributee or indemnitee
has paid or discharged the obligation").

61. Id.
62. Id.
63. Id. at 429-30, 463 S.E.2d at 458.
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E. UM Statutory Choice of Law Provision

In Gulf Insurance Co. v. Davis," the United States Court of
Appeals for the Fourth Circuit determined that Virginia's unin-
sured motorist statute contains a choice of law provision which
supersedes Virginia's common law rule.65 In Davis, an unpub-
lished opinion, the Fourth Circuit ruled that an insurance poli-
cy issued in Missouri for a motor vehicle principally garaged
and used in Virginia was bound by Virginia's rules on UM or
under insured motorist (UIM) coverage.6" In Virginia, the UM
or UIM coverage of an insurance policy must equal the liability
coverage of the policy, unless the insured has rejected this level
of UM or UIM coverage in writing."

Davis was driving a friend's car when he was hit by an un-
derinsured motorist, Rutherford. Rutherford negligently caused
the accident resulting in serious injury to several individuals.
After settling the claims of other passengers, there was only
$187,414 of coverage left under Rutherford's policy for any
claims asserted by Davis. Because Davis' medical expenses and
claims for pain and suffering far exceeded this amount, Davis

64. No. 94-2123, 1995 U.S. App. LEXIS 22273 (4th Cir. Aug. 15, 1995) (per curi-
am).

65. Id. at *7-8. Virginia Code § 38.2-2206(A) provides in relevant part:
Except as provided in subsection J of this section, no policy or contract
of bodily injury or property damage liability insurance relating to the
ownership, maintenance, or use of a motor vehicle shall be issued or
delivered in this Commonwealth to the owner of such a vehicle or shall
be issued or delivered by an insurer licensed in this Commonwealth upon
any motor vehicle principally garaged or used in this Commonwealth
unless it contains an endorsement or provisions undertaking to pay the
insured all sums that he is legally entitled to recover as damages from
the owner or operator of an uninsured motor vehicle, within limits not to
exceed the limits of § 46.2-472. Those limits shall equal but not exceed
the limits of the liability insurance provided by the policy, unless any
one named insured rejects the additional uninsured motorist insurance
coverage by notifying the insurer as provided in subsection B of § 38.2-
2202 .... The endorsement or provision shall also obligate the insurer to
make payment for bodily injury or property damage caused by the opera-
tion or use of an underinsured motor vehicle to the extent the vehicle is
underinsured ....

VA. CODE ANN. § 38.2-2206(A) (Repl. 1994 & Cum. Supp. 1996).
66. Davis, 1995 U.S. App. LEXIS 22273, at *12.
67. Id. at *13 (citing State Farm Mut. Auto. Ins. Co. v. Weisman, 247 Va. 199,

202, 441 S.E.2d 16, 18 (1994)).
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sought recovery from his own insurer, Gulf.68

Davis had a policy with Gulf that covered his tractor-trailer.
The policy had stated limits of $50,000 for UM and UIM cover-
age, and $1,000,000 for liability coverage. The Gulf policy was
issued in Missouri to the National Association of Independent
Truckers which provides benefits to independent tractor/trailer
operators such as Davis.69

Gulf denied recovery and sought a declaration that the total
amount of UM/UIM coverage available to Davis was limited to
$50,000, the amount stated in the policy.70 Davis sought a dec-
laration that Virginia Code section 38.2-2206(A) required Gulf
to provide him with $1,000,000 in UM/UIM coverage because he
had not rejected UM/UIM coverage that equaled his liability
coverage.7

The district court granted Gulfs motion for summary judg-
ment which was based on a claim that the insurance contract
between Davis and Gulf should be governed by Missouri law.
Gulf asserted that the common-law rule in Virginia was that
"the law of the place where a contract is written and delivered
controls issues as to its coverage."72 The Fourth Circuit
overturned the decision of the district court and held that Vir-
ginia Code section 38.2-2206(A) contained a choice of law provi-
sion which superseded the common law rule.73

In making this determination, the Fourth Circuit noted that
the courts of Virginia had not explicitly stated that section
38.2-2206(A) was a choice of law statute. However, the
Fourth Circuit relied on Rose v. Travelers Indemnity Co.75 in
which the Supreme Court of Virginia had implicitly concluded

68. Davis, 1995 U.S. App. LEXIS 22273, at *3.
69. Id.
70. Id. at *4-5.
71. Id. at *5.
72. Id. at *7 (quoting Buchanan v. Doe, 246 Va. 67, 70 431 S.E.2d 289, 291

(1993)).
73. The Fourth Circuit relied on § 6(1) of the Restatement (Second) of Conflicts

which provides that "a court, subject to constitutional restrictions, will follow a statu-
tory directive of its own state on choice of law." Id. at *11. Therefore, "if a state
statute provides for choice of law, it is dispositive, rather than the state common law
rule." Id.

74. Id. at *9.
75. 209 Va. 755, 167 S.E.2d 339 (1969).
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that the precursor of section 38.2-2206(A) contained a choice of
law provision. 6 In Rose, the supreme court found that an indi-
vidual who had purchased insurance in the District of Columbia
was entitled to recover UM coverage under the precursor of
section 38.2-2206(A) if (1) the policy had been issued or deliv-
ered in Virginia or (2) the insurer was licensed to transact
business in Virginia and the insured vehicle was principally
used or garaged in Virginia."

Relying on this finding, the Fourth Circuit held that Davis
was entitled to UMJUIM coverage equal to his liability insur-
ance coverage because he had not specifically rejected such
coverage as required by section 38.2-2206(A)."8

This Fourth Circuit decision confirms that Virginia Code
section 38.2-2206(A) contains a choice of law provision, and that
the requirements of the statute apply to all insurance policies
issued in Virginia and all insurance policies which cover motor
vehicles which are principally used or garaged in Virginia.

IH. AUTOMOBILE LIABILITY COVERAGE

A. Omnibus Clause

In USAA Casualty Insurance Co. v. Hensley,9 the supreme
court refined the definition of a relative living in the household
of the insured for cases involving liability coverage where a
relative is driving a car not owned by the insured." In
Hensley, the two oldest sons of the Hoang family came to live
in Virginia with their maternal grandmother. Their parents and
younger siblings resided in Saudi Arabia. Except for a year of
boarding school, one son, George, lived and worked in Virginia
and used his grandmother's address for employment and tax
purposes.8' Mrs. Hoang, the boys' mother, purchased a car in

76. Id.
77. Id. at 758, 167 S.E.2d at 342. The supreme court decided that the insured

was not entitled to the protection of the precursor to Virginia Code § 38.2-2206(A)
because he did not fit within either of these categories. Id.

78. Davis, 1995 U.S. App. LEXIS 22273 at *15.
79. 251 Va. 177, 465 S.E.2d 791 (1996).
80. Id.
81. Id. at 178-79, 465 S.E.2d at 792.
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Virginia for the use of her two sons and insured it with USAA.
Mrs. Hoang was listed on the policy as the named insured and
she, her husband and two oldest sons were listed as operators.

During the time that George was staying with his grand-
mother, he took his aunt's automobile to the filling station for
gas. While driving his aunt's car, George collided with another
automobile. Hensley, the driver of the other automobile sued
George for the injuries he suffered in the collision. Hensley also
brought an action against USAA seeking a declaration that the
insurance policy on Mrs. Hoang's car provided additional liabili-
ty coverage beyond the policy on the aunt's car."

The Hoang family's USAA policy covered the operation of a
non-owned automobile by the named insured or "any relative"
of the named insured.' "Relative" is defined in the policy as
"a relative of the named insured who is a resident of the same
household."' The trial court found that George was a member
of his mother's household. USAA appealed, and the supreme
court found that George was not a member of his mother's
household in Saudi Arabia, but was instead a member of his
grandmother's household in Virginia.'

Relying on its decision in Allstate Insurance Co. v.
Patterson,88 the supreme court defined household as

a collection of persons as a single group, with one head,
living together, a unit of permanent and domestic character,
under one roof; a "collective body of persons living together
within one curtilage, subsisting in common and directing
their attention to a common object, the promotion of their
mutual interests and social happiness." 7

The supreme court also noted that a person's intent is impor-
tant in determining whether he qualifies as a member of a

82. Id. at 180, 465 S.E.2d at 793.
83. Id.
84. Id.
85. Id. at 182, 465 S.E.2d at 794.
86. 231 Va. 358, 344 S.E.2d 890 (1986).
87. Hensley, 251 Va. at 181, 465 S.E.2d at 793-94 (quoting Patterson, 231 Va. at

361, 344 S.E.2d at 892 (1986) (quoting State Farm Mut. Ins. Co. v. Smith, 206 Va.
280, 285 n.6, 142 S.E.2d 562, 565 n.6 (1965))).
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household.88 Because George was a minor at the time of the
incident, the supreme court extended the consideration of intent
to that of his parents.8 9

The supreme court found that there was no evidence of any
intent on the part of George or his parents that he remain a
part of their household in Saudi Arabia." George did not
maintain a room at his former residence, did not return to
visit, and had not left any of his belongings there. He was in
fact fully integrated into his grandmother's household. He spent
his vacations in Virginia, worked there in the summer, applied
for admission to college as a Virginia resident and contributed
to the common burdens associated with the operation of his
grandmother's household.9'

Despite George's testimony that his grandmother's house was
not his "home," the supreme court held that reasonable persons
could not differ in concluding that George was no longer a
member of his mother's household in Saudi Arabia, but had
become a part of his grandmother's household in Virginia.92
Relying on its finding that George was not a member of his
mother's household, the supreme court overturned the trial
court's finding that his mother's insurance policy should provide
additional coverage against George's liability to Hensley.9'

B. Statutory Changes-Policy Cancellation

Automobile liability insurance was also affected by the 1996
General Assembly which amended two statutory provisions
dealing with liability insurance. A new provision, added to
Virginia Code section 38.2-231, waives the cancellation/non-
renewal notice requirements for insurers if the named insured

88. Id. (citing Patterson, 231 Va. at 363, 344 S.E.2d at 893).
89. Id. at 181-82, 465 S.E.2d at 794 ('[Slince George was an unemancipated mi-

nor at the time of the accident, we must also consider his parents' intent in this
determination); see VA. CODE ANN. § 16.1-334(5) (Repl. Vol. 1996) (stating that an
emancipated minor may establish his own residence).

90. Hensley, 251 Va. at 182, 465 S.E.2d at 794.
91. Id.
92. Id.
93. Id. at 183, 465 S.E.2d at 794.
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or a duly constituted attorney-in-fact requests the termination
of his commercial liability or commercial automobile policy.9 4

Virginia Code section 38.2-2212 was amended to allow an
insurer to cancel a motor vehicle insurance policy mid-term if
"the named insurer or his duly constituted attorney-in-fact has
notified the insured of a change in [his] legal residence to a
state other than Virginia and the insured vehicle will be princi-
pally garaged in the new state of legal residence." 5 This
amendment expands the circumstances under which an insurer
may cancel a policy.96

IV. AUTOMOBILE MEDICAL PAYMENTS COVERAGE

The Supreme Court of Virginia affirmed a trial court's ruling
that an insurance policy exclusion which disallows medical
expense coverage for injuries that occur while occupying a non-
covered motor vehicle owned by or available for the regular use
of the named insured or a relative is not prohibited by Virginia
Code section 38.2-2201 governing medical expense coverage.97

94. VA. CODE ANN. § 38.2-231(A)(2) (Cum. Supp. 1996). The same bill also amend-
ed Virginia Code § 38.2-2114. That amendment eliminates the cancellation/non-renew-
al requirements if a homeowner's policy is cancelled at the request of the named
insured's duly constituted attorney-in-fact. VA. CODE ANN. § 38.2-2114 (Cum- Supp.
1995). The section had previously exempted insurers from the requirements only if
the named insured requested the cancellation. See VA. CODE ANN. § 38.2-2114 (Repl.
Vol. 1994 & Cum. Supp. 1995).

95. VA. CODE ANN. § 38.2-2212(D)(3) (Cum. Supp. 1996).
96. Previously an insurer was permitted to cancel a policy only if:

1. The named insured or any other operator who either resides in the
same household or customarily operates a motor vehicle insured under
the policy has had his driver's license suspended or revoked during the
policy period or, if the policy is a renewal, during its policy period or the
ninety days immediately preceding the last anniversary of the effective
date.
2. The named insured fails to pay the premium for the policy or any
installment of the premium, whether payable to the insurer or its agent
either directly or indirectly under any premium finance plan or extension
of credit.

VA. CODE ANN. § 38.2-2212(D) (Cum. Supp. 1995).
97. Cotchan v. State Farm Fire & Cas. Co., 250 Va. 232, 236, 462 S.E.2d 78, 80-

81 (1995). See Virginia Code § 38.2-2201 which provides, in relevant part:
Upon request of an insured, each insurer licensed in this Commonwealth
issuing or delivering any policy or contract of bodily injury or property
damage liability insurance covering liability arising from the ownership,
maintenance or use of any motor vehicle shall provide [medical expense
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In Cotchan v. State Farm Fire & Casualty Co.,9' the insurer
filed a declaratory judgment seeking a declaration that Christo-
pher Cotchan was not entitled to medical expense benefits un-
der a family policy. State Farm was the carrier of an automo-
bile liability insurance policy issued to Barbara and Wesley
Cotchan as the named insureds.99 The policy contained medical
expense benefits for bodily injury caused by an accident arising
from the ownership, maintenance or use of any motor vehi-
cle.' The medical expense coverage extended not only to Bar-
bara and Wesley Cotchan, but also to their son Christopher, a
relative living in their household. The liability insurance policy
also contained an exclusion providing that the medical expense
benefits did not apply to "bodily injury sustained by the named
insured or any relative while occupying any motor vehicle
owned by or furnished or available for the regular use of such
named insured or relative and which is not an insured motor
vehicle."'

0 '

While the State Farm policy was in effect, Christopher suf-
fered bodily injury and incurred medical expenses while operat-
ing a motorcycle which he owned. The motorcycle was insured
for liability by Progressive Insurance Company, and Christopher
rejected medical expense coverage on his policy from Progres-
sive."0 2 Christopher filed a claim with State Farm requesting
payment of the medical bills he incurred as a result of his
motorcycle accident. Relying on the above exclusion, State Farm
denied benefits because Christopher was operating a vehicle

benefits] on payment of the premium.
VA. CODE ANN. § 38.2-2201(A) (Cum. Supp. 1996).
Upon such a request the medical expense benefits shall be provided:

(i) to persons occupying the insured motor vehicle; and (ii) to the named
insured and, while resident of the named insured's household, the spouse
and relatives of the named insured while in or upon, entering or alight-
ing from or through being'struck by a motor vehicle while not occupying
a motor vehicle....

Id.
98. 250 Va. 232, 462 S.E.2d 78 (1995).
99. Id. at 233, 462 S.E.2d at 79.

100. Id. at 235-36, 462 S.E.2d at 79; see supra 97 and accompanying text.
101. Cotchan, 250 Va. at 234, 462 S.E.2d at 79.
102. Id.
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which he owned and which was not covered by the State Farm
policy.

10 3

The trial court ruled in favor of State Farm. On appeal, the
Cotchans asserted that the exclusion in the automobile policy
directly conflicted with the language of Virginia Code section
38.2-2201 and was, therefore, invalid. ° Section 38.2-2201
mandates medical expense coverage for the resident relatives of
the named insured while in or upon a motor vehicle. 5

Relying on its recent decisions in State Farm Mutual Auto-
mobile Insurance Co. v. Gandy... and Baker v. State Farm
Mutual Auto Insurance Co.,0 7 the supreme court held that in
the absence of specific statutory language prohibiting reason-
able exclusions of medical expense coverage, the clear and un-
ambiguous language of the State Farm exclusion is valid. °"

In a logically compelling dissent, Chief Justice Carrico, with
whom Justices Lacy and Keenan joined, argued that the policy
exclusion was in direct conflict with the statute and should,
therefore, have been stricken as invalid.' Justices Carrico,
Lacy and Russell had also dissented in Baker, interpreting Vir-
ginia Code section 38.2-2201 as the minimum level of insurance

103. Id.
104. Id., 462 S.E.2d at 80.
105. See supra note 97. There is no language in the statute which restricts cover-

age to accidents involving the insured vehicle.
106. 238 Va. 257, 383 S.E.2d 717 (1989).
107. 242 Va. 74, 405 S.E.2d 624 (1991).
108. Cotchan, 250 Va. at 236, 462 S.E.2d at 80-81. In Gandy and Baker the su-

preme court upheld exclusions to medical expense coverage. In Gandy, the supreme
court unanimously upheld the validity of an insurance policy exclusion which restrict-
ed medical expense benefits for injuries caused by "equipment designed for use princi-
pally off public roads while not upon public roads." Gandy 235 Va. at 259, 383 S.E.2d
at 718. The medical expense coverage in that case was undertaken voluntarily by the
insurance company pursuant to Virginia Code § 30.2-124. The supreme court distin-
guished § 30.2-124 from § 30.2-2201 and determined that because the coverage regu-
lated by § 30.2-124 was voluntary, any reasonable exclusions were not in conflict with
the statute. Id. at 259-260, 383 S.E.2d at 718-19.

In Baker, the supreme court again considered the validity of an exclusion to
medical benefits coverage. However, unlike Gandy, the coverage was provided pursu-
ant to the request of the insured, and was governed by § 30.2-2201. The majority
determined that there was no conflict between the exclusion, which disallowed cover-
age for injuries covered by workers compensation, and the language of § 30.2-2201
which does not prohibit exclusions. Baker, 242 Va. at 76-77, 405 S.E.2d at 625.

109. Cotchan, 250 Va. at 236-37, 462 S.E.2d at 81.
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required to be provided if the insured requests medical expense
benefits."' In both cases the dissenters found that the policy
exclusions which reduced the level of medical benefits coverage
violated the statutory requirements for the benefits and were
therefore void."'

The majority appears to have based its decision primarily on
the fact that the policy exclusion was reasonable, rather than
on the language of the statute. The language of section 38.2-
2201 states the requirements for medical expense benefits cov-
erage in very clear and inclusive terms." To construe the ab-
sence of language barring 'exclusions as allowing exclusions
"completely vitiates the coverage required by [Section] 38.2-
2201."" The result in Cotchan seems reasonable, but the de-
cision of whether or not exclusions are allowed may be better
left to the legislature than to the courts.

The method of payment of medical expense benefits was also
affected by the 1996 General Assembly which modified Virginia
Code sections 38.2-124 and 38.2-2201. These modifications re-
quire insurers to pay medical expense and loss of income bene-
fits to the insured." Previously, these payments could be
made either to the insured or to the medical provider."5 Now,
claimants appear to have more discretion in reimbursing medi-
cal providers from third party settlements rather than being
forced to reimburse them from medical payment benefits.

V. DUTY OF GOOD FAITH OWED TO THIRD PARTY
BENEFICIARIES

In Levine v. Selective Insurance Co. of America," the su-
preme court finally held that the duty of good faith in an insur-
ance contract runs to third-party beneficiaries as well as the

110. Baker, 242 Va. at 77-78, 405 S.E.2d at 625-26.
111. Cotchan, 250 Va. at 237, 462 S.E.2d at 81; Baker, 242 Va. at 78, 405 S.E.2d

at 625-26.
112. See supra note 97.
113. Baker, 242 Va. at 78, 405 S.E.2d at 626.
114. VA. CODE ANN. §§ 38.2-124, -2201 (Cum. Supp. 1996).
115. VA. CODE ANN. §§ 38.2-124, -2201 (Repl. Vol. 1994 & Cum- Supp. 1995).
116. 250 Va. 282, 462 S.E.2d 81 (1995).
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named insured." In Levine, the plaintiffs executed a contract
with a builder to construct a house on their property. The con-
struction contract contained a provision requiring the builder to
obtain construction hazard insurance (to provide coverage for
personal injuries and loss of materials on the job site) with the
Levines as loss payees."' The builder obtained the coverage
which named him, not the Levines, as the insured. The evi-
dence before the trial court showed that all parties understood
that the Levines were the beneficiaries of the policy."'

While the house was under construction, it was badly dam-
aged by wind. The Levines filed a claim with the insurance
company, and an adjuster was sent to evaluate the loss. The
adjuster was advised that prompt action was necessary to pre-
vent further damage to the building." The insurance compa-
ny "dallied in reviewing and paying the claim," "asked the
Levines and [the builder] to provide certain information regard-
ing the loss that [the insurance Company] already possessed,"
and "otherwise delayed paying the claim."'" Despite warnings
that further damage to the home was imminent, the insurance
company refused to pay the claim. Eventually, the delay result-
ed in further damage to the home. The Levines then fied a
second claim for the additional damage. After negotiations, the
insurance company paid the first claim, in a check written to
the builder and Mr. Levine jointly, but refused to pay the sec-
ond claim.'

The Levines then filed a motion for judgment against the
insurance company alleging that it had violated its duty of good
faith and fair dealing. The trial court granted summary judg-
ment in favor of the defendants. The supreme court reversed
the lower court's decision and remanded the case for a trial on
the merits.'

In determining that Selective Insurance owed the Levines the
contractual duties of good faith and fair dealing, the supreme

117. Id.
118. Id. at 284, 462 S.E.2d at 82.
119. Id.
120. Id., 462 S.E.2d at 82-83.
121. Id., 462 S.E.2d at 83.
122. Id.
123. Id. at 283, 462 S.E.2d at 81.
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court relied on the well-established rule that "a party may sue
to enforce the terms of a contract even though he is not a party
to the contract,"' and Virginia Code section 55-22, which
gives a contract beneficiary, whether named or not, the right to
sue on the contract.' The supreme court noted, "we have en-
forced third-party beneficiary contracts when '[t]he third par-
ty... show[s] that the parties to the contract clearly and defi-
nitely intended it to confer a benefit upon him."" 6 In Levine,
the supreme court determined that Levine pled sufficient facts
in the motion for judgment to support the Levines' claim that
they were third-party beneficiaries to the contract and that the
insurance company had breached its covenant of good faith and
fair dealing. 7 Therefore, Levine was remanded to the trial
court for a determination of the merits of the claim.'

This extension of the general rule of contract construction to
insurance contracts may become an important tool for plaintiffs
against insurance companies. Car-crash plaintiffs, in particular,
could use this decision to argue that they are third-party bene-
ficiaries of defendants' insurance policies. Prior to Levine, at
least one circuit court judge had allowed an injured plaintiff to
go forward with a suit against an insurance carrier for failure
to settle within policy limits.' This is an area in which much
more litigation may be anticipated.

124. Id. at 285, 462 S.E.2d at 83 (quoting Thacker v. Hubard, 122 Va. 379, 387,
94 S.E. 929, 931 (1918)) ("in contracts not under seal, it has been held, for two cen-
turies or more, that any one for whose benefit the contract was made may sue upon
it").

125. Id. Virginia Code § 55-22 states, in relevant part:
[I]f a covenant or promise be made for the benefit, in whole or in

part, of a person with whom it is not made, or with whom it is made
jointly with others, such person, whether named in the instrument or not,
may maintain in his own name any action thereon which he might main-
tain in case it had been made with him only and the consideration had
moved from him to the party making such covenant or promise.

VA. CODE ANN. § 55-22 (Repl. Vol. 1995 & Cum. Supp. 1996) (emphasis added).
126. Levine, 250 Va. at 286, 462 S.E.2d at 83 (quoting Ward v. Ernst & Young,

246 Va. 317, 330, 435 S.E.2d 628, 634 (1993) (alterations in original)).
127. Id., 462 S.E.2d at 83-84.
128. Id. at 289, 462 S.E.2d at 85.
129. Munson v. Aetna Cas. and Sur. Co., 35 Va. Cir. 216 (Albemarle County 1994).

In Munson, Judge Peatross interpreted Virginia Code § 38.2-2200 as providing for
equal treatment of judgment creditors and insureds, and found that equal treatment
"connote[s] equal rights as beneficiaries to bring suit." 35 Va. Cir. at 218.
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VI. INSURANCE AGENT LIABILITY

In General Insurance of Roanoke, Inc. v. Page,13
1 the su-

preme court made it clear that Virginia law imposes an affir-
mative duty upon policyholders to read their policies, and if
they do not they are barred from later asserting that the pro-
curing agent negligently, or in breach of a contract, failed to
procure the coverage that they requested. 131

In Page, an independent insurance agent was asked to pro-
cure and update commercial insurance for a mechanical and
tire business. The policyholder told the agent in 1981 that his
inventory was worth $10,000, his shop tools were worth $10,000
and his hand tools were worth $10,000 to $20,000. The policy-
holder also told the agent that he could not read and under-
stand the policy and that he wanted the agent to handle all of
his insurance requirements.1

2

In 1983, the policyholder substantially upgraded his business
and met with the agent. He told the agent that he had a
$50,000 bank loan for his building, showed him a parts invento-
ry indicating a value of $15,000, told him that the inventory's
value would increase to $20,000, and explained that his shop
tools and his hand tools were each worth $20,000. The agent
said that he would obtain the insurance. 3

The policy obtained by the agent, however, had building lim-
its of only $20,000 and total personal property limits of
$15,000. The policyholder did not read the policy. After sustain-
ing a loss in excess of the limits, the policyholder sued the
agent.13

The supreme court held that the policyholder's failure to read
the policy barred his claim against the agent." The court
made it clear that its decision was based on both contract and
tort principles, stating:

130. 250 Va. 409, 464 S.E.2d 343 (1995).
131. Id.
132. Id. at 410, 464 S.E.2d at 343-44.
133. Id. at 410-11, 464 S.E.2d at 344.
134. Id. at 411, 464 S.E.2d at 344.
135. Id. at 412, 464 S.E.2d at 345.
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The agent contends on appeal, as it did at trial, that [the
policyholder's] failure to read the insurance policy constitut-
ed negligence, as a matter of law, and that such negligence
proximately caused his losses and precluded recovery
against it. While we previously have not decided the precise
issue presented in the present case, we have held that one
who signs an application for life insurance without reading
the application or having someone read it to him is charge-
able with notice of the application's contents and is bound
thereby."B We also have held that the failure of a grantor
to read a deed will not relieve him of obligations contained
therein." While the decisions cited are contract cases, we
think the same rule should apply in negligence actions."

The supreme court's decision is clear and forceful.

[The policyholder] testified that he has reading difficul-
ties. [The policyholder] had a duty, nonetheless, to have his
wife, who occasionally helped with business matters, or
someone else read the policy to him if he could not read it.
We conclude, therefore, that [the policyholder's] failure to
read the policy or to have someone read it to him consti-
tutes negligence as a matter of law that bars a recovery
against the agentY9

Although no mention is made in the opinion, Page implicitly
overrules a part of the supreme court's decision in New York
Life Insurance Co. v. Eicher.' In Eicher, the supreme court
held that "there is a presumption that the applicant has read

136. People's Life Ins. Co. v. Parker, 179 Va. 662, 667, 20 S.E.2d 485, 487 (1942);
Royal Ins. Co. v. Poole, 148 Va. 363, 376-77, 138 S.E. 487, 491 (1927).

137. Carter v. Carter, 223 Va. 505, 509, 291 S.E.2d 218, 221 (1982); see Metro
Realty of Tidewater, Inc. v. Woolard, 223 Va. 92, 99, 286 S.E.2d 197, 200 (1982)
(absent fraud, one who has capacity to understand written document and signs it
without reading it or having it read to him is bound thereby).

138. Page, 250 Va. at 411-12, 464 S.E.2d at 344-45 (emphasis added).
139. Id. at 412, 464 S.E.2d at 345.
140. 198 Va. 255, 93 S.E.2d 269 (1956). Eicher was an action by a beneficiary

against the insurer on a life insurance policy. The insurer denied liability on the
ground of material misrepresentations on the application for insurance allegedly made
by the insured regarding his physical condition and medical history. The Supreme
Court of Appeals of Virginia held that the beneficiary could recover if he could pro-
duce sufficient evidence to rebut the presumption that he knew that answers recorded
in the application were those given by the insured and that he knew that the appli-
cation contained false answers. Id. at 260, 93 S.E.2d at 273-74.
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the application which he signed and he is prima facie charged
with knowledge of its contents, but this presumption may be
rebutted." Eicher expressly overruled the supreme court's
previous decision in Royal Insurance v. Poole' which states
that it is the duty of an insured to read an insurance applica-
tion and that an insured "was bound to know what she had
signed."' In fact, in Page, the supreme court relies on the
previously overruled Poole to support its contention that an
insured "is chargeable with notice of [an] application's contents
and is bound thereby."'

The supreme court's decision in Page is likely to have wide-
sweeping ramifications for insurance policy holders. The facts of
Page involved policy limits; however, the language of the deci-
sion implies that policy holders will be responsible for reading
and understanding their entire policies, including any and all
exclusions.

VII. LIABILITY INSURANCE

In S.F. (Jane Doe) v. West American Insurance Co.,' the
supreme court again confirmed that any ambiguity of defini-
tions in insurance policies will be resolved in favor of cover-
age.' In overruling the decision of the lower court, the su-
preme court found that West American's definition of "occur-
rence" in an insurance policy was ambiguous.'47

West American brought a declaratory action against the
claimants, a group of infants and their parents, and against

141. Id. at 260, 93 S.E.2d at 273.
142. 148 Va. 363, 138 S.E. 487 (1927). Like Eicher, Poole concerned an application

for insurance signed by the insured which contained false information in response to
answers material to risk. The Supreme Court of Appeals of Virginia held that the in-
sured was bound by the writing which he had signed, regardless of whether or not
he had read it. Id. at 376, 138 S.E.2d at 491. The court noted that "it would intro-
duce great uncertainty in all business transactions, if a party making written propos-
als . . . should be allowed to show.. . that he did not know the contents of his
proposals." Id. at 371, 138 S.E. at 489.

143. Id. at 373, 138 S.E. at 490.
144. Page, 250 Va. at 412, 464 S.E.2d at 344.
145. 250 Va. 461, 463 S.E.2d 450 (1995).
146. Id. at 464, 463 S.E.2d at 452.
147. Id. at 465, 463 S.E.2d at 452.
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their insureds, the owners and managers of an apartment com-
plex.' Claimants filed seven separate lawsuits against the
insureds alleging that the infants were sexually molested by
the resident manager of the apartment complex.149 The suits
claimed that the owners and managers of the apartment com-
plex were negligent in hiring the resident manager, who had
been convicted of child molestation and was on parole at the
time of the hiring. The trial court awarded West American a
declaration that the claims of sexual molestation all arose from
a single negligent occurrence; the hiring of the resident manag-
er." This declaration limited West American's total exposure
to the policy limit of one million dollars for all claimants.15" '

The insurance policy contained the following provision:

The Company will pay on behalf of the insured all sums
which the insured shall become legally obligated to pay as
damages because of bodily injury.., or personal injury
caused by an occurrence to which this insurance applies.

The total liability of the Company for all damages, in-
cluding... damages for care and loss of services, as a
result of any one occurrence shall not exceed the limit of
liability stated in the Declarations as applicable to each oc-
currence.

The above limits shall apply regardless of... the num-
ber of persons or organizations who have sustained injury
or damage.

For the purpose of determining the limit of the
Company's liability, all bodily injury and property damage
arising out of a continuous or repeated exposure to ... the
same general conditions shall be considered as arising out
of one occurrence."5

The policy defined occurrence as "an accident, including con-
tinuous or related exposure to conditions which result in bodily
injury or property damage neither expected or intended from
the standpoint of the insured and with respect to personal inju-
ry, the commission of an offense, or a series of similar or relat-

148. Id. at 462, 463 S.E.2d at 451.
149. Id. at 463, 463 S.E.2d at 451.
150. Id.
151. Id.
152. Id. at 463-64, 463 S.E.2d at 451-52.
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ed offenses."' 5' Relying on the principles of ambiguity stated
in Granite State Insurance Co. v. Bottoms,' the supreme
court found that West American's definition of occurrence was
ambiguous because it was susceptible to numerous interpreta-
tions.' 5 The supreme court noted that under the facts stated
in the claimants motions for judgment, occurrence could be
defined as: (1) "the insureds' negligent hiring of [the resident
manager]," or (2) "the insureds' negligent supervision of [the
resident manager]," or (3) "the insureds' negligent retention of
[the resident manager]."5 ' Noting that it is incumbent upon
the insurance company to ensure that the language of the poli-
cy is sufficiently clear to avoid ambiguity in order to limit cov-
erage, the supreme court held that the trial court erred in lim-
iting West American's potential liability to $1,000,000."'

The supreme court further found that, for the purposes of
determining the potential exposure of West American, the sexu-
al molestation of each child should be treated as a separate
occurrence. 5 ' Therefore, because seven children were molested
by the resident manager, the maximum exposure for West
American was $7,000,000.'

West American reinforces the importance of clear and unam-
biguous language in insurance policies. The supreme court has
been reluctant in recent years to find ambiguities in insurance
policies; when ambiguities are found, however, the penalty for
the insurance company is severe. Had West American been
more precise in drafting its policy, its potential exposure to
liability for the injuries to the infants would have been reduced
by $6,000,000.

153. Id. at 464, 463 S.E.2d at 452.
154. 243 Va. 228, 415 S.E.2d 131 (1992).
155. West American, 250 Va. at 464-65, 463 S.E.2d at 452. In Granite, the su-

preme court stated the following principles regarding ambiguity:
An ambiguity, if one exists, must be found on the face of the policy. And,
language is ambiguous when it may be understood in more than one way
or when it refers to two or more things at the same time. Finally, doubt-
ful, ambiguous language in an insurance policy will be given an interpre-
tation which grants coverage, rather than one which withholds it.

Granite, 243 Va. at 233-34, 415 S.E.2d at 134 (citations omitted).
156. West American, 250 Va. at 465, 463 S.E.2d at 452.
157. Id.
158. Id.
159. Id. at 465-66, 463 S.E.2d at 452-53.
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VIII. INSURANCE REGULATION

The supreme court affirmed the decision of the State Corpo-
ration Commission that the Virginia Life, Accident and Sick-
ness Insurance Guaranty Association (the Association) is not
obligated to guarantee the policies of an insolvent insurer which
are held by the trustees of an IRS Code section 401(k) plan. 60

In Bennet v. Virginia Life, Accident and Sickness Insurance
Guar. Ass'n.,"6' a section 401(k) retirement plan sought protec-
tion pursuant to Chapter 17 of the Virginia Code for Guaran-
teed Interest Contracts (GICs) which the plan had purchased
from an insurance company. The insurance company subse-
quently became insolvent and defaulted on the contracts. 62

Because the insurance company was licensed to transact busi-
ness in Virginia and was a member of the Association, the plan
trustees asked the Association to extend coverage to the GICs.
The Association declined to extend coverage to the GICs, and
the Commissioner of Insurance for Virginia ruled that the GICs
were not covered by Chapter 17 of the Virginia Code because
the GICs were neither issued to or owned by an individual nor
annuity contracts." The plan trustees next sought a declara-

160. Bennet v. Virginia Life, Accident and Sickness Ins. Guar. Ass'n, 251 Va. 382,
468 S.E.2d 910 (1996); see VA. CODE ANN. § 38.2-1700 to -1721 (Repl. Vol. 1994).
Chapter 17 of the Code of Virginia was established to provide protection to
"policyowners, insureds, beneficiaries, annuitants, payees, and assignees of life insur-
ance policies, accident and sickness insurance policies, annuity contracts, and supple-
mental contracts against failure to fulfill contractual obligations due to the impair-
ment or insolvency of the insurers issuing those policies or contracts." VA. CODE ANN.
§38.2-1700(A) (Repl. Vol. 1994).

In order to provide this protection, the General Assembly created the Associa-
tion, composed of all insurers licensed to transact the business of insurance in Virgin-
ia. The members of the Association are assessed from time to time to provide funds
to carry out the purpose of Chapter 17. In the case of the insolvency of an insurance
company, the fund is used to "[gluarantee, assume, or reinsure or cause to be guar-
anteed, assumed, or reinsured the covered policies of the insolvent insurer." VA. CODE
ANN. § 38.2-1704(B)(1) (Repl. Vol. 1994).

This protection is subject to certain limitations, including that it does not apply
to "[alny contract or certificate which is not issued to and owned by an individual,
except to the extent of... any annuity benefits guaranteed to an individual by an
insurer under such contract or certificate." VA. CODE ANN. § 38.2-1700(C)(5) (Repl.
Vol. 1994).

161. 251 Va. 382, 468 S.E.2d 910 (1996).
162. Id. at 385, 468 S.E.2d at 912.
163. Id. at 385-86, 468 S.E.2d at 912.
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tion from the State Corporation Commission (SCC) that the
GICs were "annuity contracts" entitled to coverage under Vir-
ginia Code section 38.2-1700(A)." The SCC affirmed the deci-
sion of the Association, and the trustees appealed to the su-
preme court.'

In affirming the decision of the SCC, the supreme court first
analyzed the plan trustees' contention that the GICs were enti-
tled to coverage because the plan participants were the ulti-
mate owners of the GICs. The trustees argued that the GICs
were not excluded from coverage by the language of Chapter 17
because the ultimate beneficiaries of the GICs were the individ-
ual participants of the section 401(k) plan." In dismissing
this argument, the supreme court looked to the plan documents.
The documents stated that "the Trust was to exist as a. single
Fund .. .," and that "It]he Contractholder (and not the Partici-
pant ...) is the sole owner of all payments, rights, options, and
privileges granted or made to any participant, beneficiary or
contingent annuitant ... and is entitled ... to receive all pay-
ments at the time payable under the Plan to the Participant,
beneficiary or contingent annuitant."6 ' Therefore, the supreme
court found that the clear language of the section 401(k) plan
documents defeated the trustees' claims that the individual plan
participants were the true owners of the GICs.'

The supreme court next analyzed the trustees' claim that the
GICs were contracts which provided annuity benefits to individ-
uals. In dismissing this claim, the supreme court looked to the
actual form of the GICs and to the language of those statutes
in Chapter 17 of the Virginia Code which govern payments by
the Association. The trustees argued that the GICs were "annu-
ity contracts because they [were] agreements to make periodic
or lump-sum payments and fixed-dollar amounts to the Plan
participants through the Plan."69 However, the supreme court
noted that Virginia Code section 38.2-106 defines an annuity as
an agreement "to make periodic payments in fixed dollar

164. Id. at 385, 468 S.E.2d at 912.
165. Id. at 385-86, 468 S.E.2d at 912.
166. Id. at 386, 468 S.E.2d at 913.
167. Id. at 387, 468 S.E.2d at 913.
168. Id.
169. Id., 468 S.E.2d at 913 (quoting Brief of Appellant).
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amounts pursuant to the terms of a contract for a stated period
of time or for the life of the person or persons specified in the
contract."'70

The supreme court again reasoned that by the trustees' own
definition, the GICs failed to meet the statutory requirements
of annuities in that they neither provided for periodic payments
nor fixed a dollar amount to be paid.'7 ' Therefore, the su-
preme court affrmed the decision of the State Corporation
Commission to deny coverage to the plan trustees.' 2 Again
the supreme court found that clear and unambiguous language
of the policy was not subject to interpretation and should be
construed according to its plain meaning.

170. Id. at 387-88, 468 S.E.2d at 913 (quoting VA. CODE ANN. § 38.2-106 (Cum.
Supp. 1996)).

171. Id. at 388, 468 S.E.2d at 913.
172. Id., 468 S.E.2d at 914.
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