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ABSTRACT

The Sarbanes-Oxley Act of 2002 conferred upon the Securities and Ex-
change Commission (“SEC”) the authority to recognize as “‘generally ac-
cepted’ for purposes of the securities laws, any accounting principles estab-
lished by a standard setting body” provided that the standard setting body
met certain conditions.! Two weeks after the Sarbanes-Oxley Act was
signed into law in July, 2002 the Financial Accounting Standards Board
(“FASB”) and its parent organization, the Financial Accounting Founda-
tion, submitted a letter to the SEC declaring that it met the conditions set
forth in the Sarbanes-Oxley Act. Eight months later, in April, 2003 the SEC
issued a policy statement that the FASB did in fact meet the Sarbanes-Oxley
criteria.?

While the FASB met some of the criteria, this article argues that it did
not meet all the criteria, and therefore the SEC exceeded its statutory
authority in recognizing the FASB as a standard-setting body and accepting
principles established by the FASB as a standard setting body.s This article
further argues that the SEC cannot recognize the International Accounting
Standards Board as a standard setting body because it, too, fails to meet the
criteria set out by Congress.*

I. INTRODUCTION

The Securities Act of 1933 bestowed on the Securities and Exchange
Commission (“Commission” or “SEC”) the authority and obligation to
make, amend, and rescind rules and regulations that prescribe the manner in
which information must be presented in financial statements, and the meth-
ods to be followed in the preparation of accounts.5 The Securities Exchange

1 Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204, § 108, 116 Stat. 745, 768.

2 Reaffirming the Status of the FASB as a Designated Private-Sector Standard Setter, SEC Policy
Statement, Release Nos. 33-8221; 34-47743; IC-26028; FR-70 (Apr. 25, 2003), available at http://www
.sec.gov/rules/policy/33-8221.htm#p405130 [hereinafter Policy Statement].

3 Id.; Sarbanes-Oxley Act, supra note 1.

415U.S.C. § 77s(a) (2012); 15 U.S.C. § 78m(b) (2012); Sarbanes-Oxley Act, supra note 1.

515 U.S.C. § 77s(a) (2012) (“The Commission shall have authority from time to time to make, amend,
and rescind such rules and regulations as may be necessary to carry out the provisions of this subchapter,
including rules and regulations governing registration statements and prospectuses for various classes of
securities and issuers, and defining accounting, technical, and trade terms used in this subchapter.
Among other things, the Commission shall have authority, for the purposes of this subchapter, to pre-
scribe the form or forms in which required information shall be set forth, the items or details to be
shown in the balance sheet and earning statement, and the methods to be followed in the preparation of
accounts, in the appraisal or valuation of assets and liabilities, in the determination of depreciation and
depletion, in the differentiation of recurring and nonrecurring income, in the differentiation of invest-

http://scholarship.richmond.edu/pilr/vol19/iss2/5



Huber: The SEC's Ultra Vires Recognition of the FASB as a Standard Setti

2016] THE FASB AS A STANDARD SETTING BODY 125

Act of 1934 likewise gave the SEC the power to prescribe the form in
which the required information must be set forth in the financial state-
ments.6 This is commonly referred to as “Generally Accepted Accounting
Principles,” or “GAAP.””

For four decades, from 1934 to 1973, the SEC implicitly delegated that
authority to the American Institute of Certified Public Accountants
(“AICPA”) through its various committees.® This delegation was heavily
criticized as an abandonment of the SEC’s responsibility conferred upon it
by Congress.?

In 1972 the Financial Accounting Foundation (“FAF’’) was incorporated
in the State of Delaware which instituted the Financial Accounting Stan-
dards Board (“FASB”).10 In 1973 the FASB replaced the AICPA as the un-
official delegate of the SEC for developing GAAP.1!

ment and operating income, and in the preparation, where the Commission deems it necessary or desir-
able, of consolidated balance sheets or income accounts of any person directly or indirectly controlling
or controlled by the issuer, or any person under direct or indirect common control with the issuer. The
rules and regulations of the Commission shall be effective upon publication in the manner which the
Commission shall prescribe...”).

615 U.S.C. § 78m(b) (2012) (“[P]rescribe, in regard to reports made pursuant to this chapter, the form
or forms in which the required information shall be set forth, the items or details to be shown in the bal-
ance sheet and the earnings statement, and the methods to be followed in the preparation of reports, in
the appraisal or valuation of assets and liabilities, in the determination of depreciation and depletion, in
the differentiation of recurring and nonrecurring income, in the differentiation of investment and operat-
ing income, and in the preparation, where the Commission deems it necessary or desirable, of separate
and/or consolidated balance sheets or income accounts of any person directly or indirectly controlling or
controlled by the issuer, or any person under direct or indirect common control with the issuer; but in the
case of the reports of any person whose methods of accounting are prescribed under the provisions of
any law of the United States, or any rule or regulation thereunder, the rules and regulations of the Com-
mission with respect to reports shall not be inconsistent with the requirements imposed by such law or
rule or regulation in respect of the same subject matter (except that such rules and regulations of the
Commission may be inconsistent with such requirements to the extent that the Commission determines
that the public interest or the protection of investors so requires)”).

7 The term Generally Accepted Accounting Principles (GAAP) has been used for decades and is stan-
dard fare in every accounting textbook. The Need for Generally Accepted Accounting Principles,
FLATWORLD, http://www.flatworldknowledge.com/pub/1.0/financial-accounting/what-should-decision-
maker-kno/objective-4. However, 15 U.S.C. § 77s(b) refers to “standards,” not “principles.”15 U.S.C §
77s (2012).

8 Tracy N. Tucker, It Really Is Just Trying to Help: The History of FASB and Its Role in Modern Ac-
counting Practices, 28 N.C. J. INT’L L. & COM. REG. 1023, 1024-27 (2003) (discussing the history
leading up to the creation of the FASB).

9 Robert Chatov, The Collapse of Corporate Financial Standards Regulation: A Study of SEC-
Accountant Interaction, (1973) (unpublished Ph.D. dissertation, University of California at Berkeley)
(on file at Berkeley); Jacob L. Barney. Beyond Economics: The U.S. Recognition of International Fi-
nancial Reporting Standards as an International Subdelegation of the SEC's Rulemaking Authority. 42
VAND. J. TRANSNAT’L L. 579, 586 (2009) (“Congress first granted explicit statutory authorization of the
SEC's sub-delegation of accounting rulemaking authority in 2002, despite the fact that the SEC had sub-
delegated this authority since 1938.”).

10 FIN. ACCOUNTING FOUND., RELATED CERTIFICATE OF INCORPORATION OF THE FIN. ACCOUNTING
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Beginning with the Sarbanes-Oxley Act of 2002 (“SOX”), however,
Congress authorized the SEC to explicitly recognize accounting standards
established by a private standard-setting body provided it met five criteria.2
These criteria include the organization of the entity, a requirement for a
board of trustees serving in the public interest, a funding requirement under
15 U.S.C. § 7219, required procedures for prompt amendment of account-
ing principles, and finally, considering the adoption of accounting princi-
ples that are necessary or appropriate in the public interest and the protec-
tion of investors.!3

The fifth criterion requiring consideration, “in adopting accounting prin-
ciples, the need to keep standards current in order to reflect changes in the
business environment, the extent to which international convergence on
high quality accounting standards is necessary or appropriate in the public
interest and for the protection of investors” is the subject of the analysis of
this article.1* While the FASB and the IASB may meet the first four criteria,
a deeper look into the Articles of Incorporation and Bylaws of these two en-
tities shows that the fifth criteria is not satisfied. As discussed in detail in-
fra, both entities have no mandate to consider the public interest or protec-
tion of investors when adopting accounting principles.

FOUND., (Del.) (Oct. 19, 2012) (amending original 1972 Certificate of Incorporation) [hereinafter 2012
FAF CERTIFICATE OF INCORPORATION].

11 policy Statement, supra note 2.

12 15 U.S.C. § 77s(b) (2012). (“Recognition of accounting standards (1) In general In carrying out its
authority under subsection (a) and under section 13(b) of the Securities Exchange Act of 1934 [15
U.S.C. § 78m(b)], the Commission may recognize, as ‘generally accepted’ for purposes of the securities
laws, any accounting principles established by a standard setting body— (A) that— (i) is organized as a
private entity; (ii) has, for administrative and operational purposes, a board of trustees (or equivalent
body) serving in the public interest, the majority of whom are not, concurrent with their service on such
board, and have not been during the 2-year period preceding such service, associated persons of any
registered public accounting firm; (iii) is funded as provided in section 7219 of this title; (iv) has
adopted procedures to ensure prompt consideration, by majority vote of its members, of changes to ac-
counting principles necessary to reflect emerging accounting issues and changing business practices; and
(v) considers, in adopting accounting principles, the need to keep standards current in order to reflect
changes in the business environment, the extent to which international convergence on high quality ac-
counting standards is necessary or appropriate in the public interest and for the protection of investors;
and (B) that the Commission determines has the capacity to assist the Commission in fulfilling the re-
quirements of subsection (a) and section 13(b) of the Securities Exchange Act of 1934 [15 U.S.C. §
78m(b)], because, at a minimum, the standard setting body is capable of improving the accuracy and
effectiveness of financial reporting and the protection of investors under the securities laws. (2) Annual
report. A standard setting body described in paragraph (1) shall submit an annual report to the Commis-
sion and the public, containing audited financial statements of that standard setting body.”) (emphasis
added). Note that 15 U.S.C. § 77s(b) does not specify the legal form of a standard setting body that can
be recognized by the SEC.

13 1d.

1415 U.S.C. § 77s(b)(v) (2012).
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Immediately following the enactment of SOX the FASB together with its
parent entity, the FAF, submitted a letter to the SEC “in the interest of ex-
pediting implementation of the Sarbanes-Oxley Act of 2002 (the ‘Act’) as it
relates to recognition of the standard-setting body.”15 SOX was signed into
law on July 30, 2002.16 The FASB submitted the letter to the SEC on
August 16, 2002, a mere two weeks later.17

While this quick approval might cause a raised eyebrow or two, the ma-
jor concern is that the FAF/FASB submitted no evidence to the SEC that it
met the criteria as set forth by §77s(b). The letter merely asserted, rather
self-servingly, that it met the criteria. “Please be advised that the FAF
and/or the FASB meet the following criteria as set forth in section 108(a) of
the Act.”18 With no evidence on record, on April 25, 2003 the SEC “reaf-
firm[ed] the Status of the FASB as a Designated Private-Sector Standard
Setter.”19

This article examines the SEC’s recognition of the FASB as a standard-
setting body and concludes that the SEC exceeded its statutory authority in
recognizing the FASB as a standard-setting body. Contrary to its declara-
tion of August 16, 2002, the FASB does not meet the criteria required by
Congress to recognize a private standard setting body, and more specifi-
cally, the criterion concerning the public interest.

Furthermore, there has been much debate of the question of whether the
SEC should, or can, recognize the International Accounting Standards
Board (“IASB”) as a standard setting body and the International Financial
Accounting Standards (“IFRS”) established by the IASB as “generally ac-
cepted” for purposes of the securities laws. After examining the IASB, this
article further concludes that the SEC is not authorized by Congress to rec-
ognize the IASB as a standard setting body or the principles established by
the IASB because, like the FASB, the IASB does not meet the necessary
criteria.

The article is organized as follows. First, the SEC’s authority to recog-
nize standard setting bodies is examined. In Section III, the FASB as a
standard setting body is considered. Section IV analyzes the SEC’s recogni-
tion of the FASB. Section V discusses the question of whether the SEC can

15 See Letter from Robert H. Herz, Chairman, Financial Accounting Standards Board and Manuel H.
Johnson, Chairman and President, Financial Accounting Foundation, to The Honorable Harvey L. Pitt,
Chairman, Sec. and Exchange Comm’n (Aug. 16, 2002) (on file with the author) [hereinafter Letter].

16 See Policy Statement, supra note 2.

17 Letter, supra note 15.

18 Letter, supra note 15.

19 policy Statement, supra note 2.
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recognize the IASB as a standard setting body. Section VI concludes the ar-
ticle.

II. THE SEC’S AUTHORITY TO RECOGNIZE STANDARD SETTING
BODIES

When Congress created the SEC in 1934, Congress gave to the SEC the
sole authority to make, amend, and rescind rules and regulations defining
accounting terms and to prescribe the form in which required information
must be set forth in a company’s financial statements.2° This includes the
items or details shown in the balance sheet and earning statement as well as
the methods to be followed in the preparation of accounts, valuing assets
and liabilities, determining depreciation and depletion, differentiation of re-
curring and nonrecurring income, differentiation of investment and operat-
ing income, and in the preparation of consolidated balance sheets or income
accounts of any person directly or indirectly controlling or controlled by the
issuer, or any person under direct or indirect common control with the is-
suer.2!

For reasons beyond the scope of this article, the SEC delegated that
authority, albeit implicitly (i.e., not authorized by Congress), to the Ameri-
can Institute of Certified Public Accountants (“AICPA”) through its various
committees?? from its creation in 1934 to 1973.23 This delegation was heav-
ily criticized as an abdication of the SEC’s responsibility conferred upon it
by Congress.24

Not only was the SEC’s delegation to the AICPA seen as an abandon-
ment of its responsibility, the AICPA was the target of heavy criticism as
the fox guarding the henhouse. Eventually capitulating to the critics, the Fi-
nancial Accounting Foundation and Financial Accounting Standards Board,
discussed in Section 111, infira, were formed in 1972.25 The FASB was to be
an independent, private-sector, not-for-profit, non-stock corporation with
responsibility for establishing financial accounting and reporting standards
and educating stakeholders about those standards and is responsible for the

2015 U.S.C. § 17(s)(a) (2012).

2115U.S.C. § 77(s)(a) (2012); 15 U.S.C. § 78(m)(b) (2012).

22 Tucker, supra note 8.

23 Tucker, supra note 8.

24 Chatov, supra note 9; Barney, supra note 9.

25 What We Do: FAF, FIN. ACCOUNTING FOUND., http://www.accountingfoundation.org/jsp/Foundation
/Page/FAFSectionPage&cid=1351027541289 (last visited February 7, 2016).
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oversight, administration, finances, and selection of the members of the
FASB.26

Without breaking stride, the FASB succeeded the AICPA as the standard
setting body for establishing GAAP.27 While the FASB was not officially
recognized by the SEC as a standard setting body (i.e., not authorized by
Congress), its financial reporting standards were unofficially recognized by
the SEC for 30 years.28

III. THE FASB AS A STANDARD SETTING BODY

Prior to considering the FASB its parent organization, the FAF, must be
examined. The FASB is not a legal entity in itself, but a board created by
the FAF, which is a legal entity.2?

A. The Financial Accounting Foundation
1. Articles of Incorporation of 1972

The FAF was incorporated in Delaware in 1972.30 The Articles of Incor-
poration of the FAF have been amended several times since its initial incor-
poration.3* The 1972 Articles of Incorporation declared the purposes of the
FAF as follows:

[T]o advance and to contribute to the education of the public, investors, credi-
tors, preparers, and suppliers of financial information, reporting entities, and
certified public accountants in regard to standards of financial accounting and
reporting; to establish and improve the standards of financial accounting and
reporting by defining, issuing, and promoting such standards; to conduct and
commission research, statistical compilations, and other studies and surveys;

26 FIN. ACCOUNTING FOUND., BUILDING A BETTER GAAP, 2014 ANN. REP., 13 (2015), available at
http://www.accountingfoundation.org/jsp/Foundation/Document_C/FAFDocumentPage&cid=11761660
22212.

27 See Policy Statement, supra note 2.

28 See Policy Statement, supra note 2.

29 See Policy Statement, supra note 2. 2012 FAF CERTIFICATE OF INCORPORATION, supra note 10, at 1,
3.

302012 FAF CERTIFICATE OF INCORPORATION, supra note 10, at 1.

31 See generally, FIN. ACCOUNTING FOUND., RELATED CERTIFICATE OF INCORPORATION OF THE FIN.
ACCOUNTING FOUND., (Del.) (July 23, 2002) (amending original 1972 Certificate of Incorporation) (on
file with author) [hereinafter 2002A FAF CERTIFICATE OF INCORPORATION]; RELATED CERTIFICATE OF
INCORPORATION OF THE FIN. ACCOUNTING FOUND., (Del.) (Nov. 19, 2002) (amending original 1972
Certificate of Incorporation) [hereinafter 2002B CERTIFICATE OF INCORPORATION]; 2012 FAF
CERTIFICATE OF INCORPORATION, supra note 10.
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and to sponsor meetings, conferences, hearings, and seminars, in respect of fi-
nancial accounting and reporting.32

It is important to note that there is nothing in the Articles of Incorpora-
tion that even suggests, let alone explicitly states, that any purpose of the
FAF is to protect investors or the public interest as required by 15 U.S.C.
§77s(b).33

The original Articles of Incorporation of the FAF created the FASB:
“There shall be a Financial Accounting Standards Board in which the By-
laws shall rest sole and exclusive responsibility, power and authority in re-
spect of standards of financial reporting...”3¢ As with the FAF itself, no
purpose of the FASB is to protect investors or the public interest.

2. Articles of Incorporation of 2002

The Articles of Incorporation of the FAF were amended on August 13,
2002.35 These amendments occurred two weeks after the Sarbanes-Oxley
Act was signed into law on July 30, 2002, and three days before FASB
chairman Robert Herz and FAF chairman Manuel H. Johnson submitted a
letter to Harvey Pitt, Chairman of the SEC on August 16, 2012, “in the in-
terest of expediting implementation of the Sarbanes-Oxley Act of 2002 (the
“Act”) as it relates to recognition of the standard-setting body.”36 The letter
argued that the FASB should “continue to be the designated organization in
the private sector for establishing standards of financial accounting and re-
porting.”’3” The amended Articles of Incorporation clearly re-affirm the pur-
poses of the FAF to be:

[T]o advance and to contribute to the education of the public, investors, credi-
tors, preparers, and suppliers of financial information, reporting entities, and
certified public accountants in regard to standards of financial accounting and
reporting; to establish and improve the standards of financial accounting and
reporting by defining, issuing, and promoting such standards; to conduct and
commission research, statistical compilations, and other studies and surveys;
and to sponsor meetings, conferences, hearings, and seminars, in respect of fi-
nancial accounting and reporting.38

32 CERTIFICATE OF INCORPORATION OF THE FIN. ACCOUNTING FOUND., (Del.) (1972) [hereinafter 1972
FAF ARTICLES OF INCORPORATION].

332012 FAF CERTIFICATE OF INCORPORATION (2012), supra note 10.

341972 FAF CERTIFICATE OF INCORPORATION, supra note 32.

352002A FAF CERTIFICATE OF INCORPORATION, supra note 31.

36 Sarbanes-Oxley Act, supra note 1; Letter, supra note 15.

37 Letter, supra note 15 (emphasis added) (noting the letter urges the SEC that the FASB should con-
tinue to be "the designated organization, not "a designated organization.").

38 2002A FAF CERTIFICATE OF INCORPORATION, supra note 31.
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As can be seen, the purposes of the amended Articles of Incorporation
are identical to the purposes identified in the original 1972 Articles of In-
corporation.?® While the Article amendments were seemingly for the pur-
pose of complying with the criteria and being designated as a standard-
setting body, as with the 1972 Articles of Incorporation, one searches in
vain for evidence that any purpose of the FAF is to protect investors or the
public interest.

The 2002 Articles of Incorporation again created the FASB with ex-
panded, but substantially similar, language.4°

There shall be a Financial Accounting Standards Board (the "FASB") to which
there is hereby delegated all authority, functions, and powers of the Corpora-
tion and the Board of Trustees in respect of standards of financial accounting
and reporting (other than in respect of activities and transactions of state and
local governmental entities), including the conduct of all activities related
thereto not reserved to the Board of Trustees or others in this Restated Certifi-
cate or in the By-Laws, which authority, functions, and powers shall be exer-
cised by the FASB in conformity with the By-Laws.4!

3. Articles of Incorporation of 2012

The Articles of Incorporation were amended again on October 19, 2012
with, not surprisingly, the same purposes as the 1972 and 2002 Articles of
Incorporation:

[T]o advance and to contribute to the education of the public, investors, credi-
tors, preparers, and suppliers of financial information, reporting entities, and
certified public accountants in regard to standards of financial accounting and
reporting; to establish and improve the standards of financial accounting and
reporting by defining, issuing, and promoting such standards; to conduct and
commission research, statistical compilations, and other studies and surveys;
and to sponsor meetings, conferences, hearings, and seminars, in respect of fi-
nancial accounting and reporting.42

Ten years later, the purposes of the FAF have not changed. There is still
no purpose to protect investors or the public interest. Both the original and
amended Articles of Incorporation fail to provide evidence that the FASB
meets the fifth criterion for standard setting bodies under 15 U.S.C. §77s(b).

391972 FAF CERTIFICATE OF INCORPORATION, supra note 32.

40 The Articles of Incorporation also created the Government Accounting Standards Board (GASB)
which serves the same function as the FASB but for state and local government financial reporting. The
GASB is beyond the scope of this paper. 2002A FAF CERTIFICATE OF INCORPORATION, supra note 31.
412002A FAF CERTIFICATE OF INCORPORATION, supra note 31.

422012 FAF CERTIFICATE OF INCORPORATION, supra note 10.
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4. Bylaws

Since the focus of this paper is on the SEC’s recognition of the FASB
pursuant to the Sarbanes-Oxley Act of 2002, only the Bylaws in effect sub-
sequent to the enactment of SOX are relevant.

a. 2002 Bylaws

Among the qualifications for serving on the Board of Trustees of the
FAF are the following: “subject to Section 8§ of this Article, the remaining
members of the full Board of Trustees shall be members at large...and shall
be individuals with business, professional, government or other experience
who, in the judgment of the Board of Trustees, can contribute to advancing
the purposes of the Foundation.”43

Recall, however, that none of the purposes of the Foundation include
protecting investors or the public interest. Only individuals who can con-
tribute to the education of the public, the education of investors, the educa-
tion of creditors, the education of preparers, the education of suppliers of
financial information, the education of reporting entities, and the education
of certified public accountants in regard to standards of financial accounting
and reporting; and who can contribute to establishment and improvement of
the standards of financial accounting and reporting are permitted to serve on
the Board of Trustees of the FAF .44

Although the FASB is not a legal entity, it has a board appointed by the
Trustees of the FAF. Pursuant to the Articles of Incorporation, the Bylaws
provided that, “The FASB shall have and exercise all authority and
power, and perform all functions, of the Foundation and the Board of
Trustees in respect of standards of financial accounting and reporting,

43 FIN. ACCOUNTING FOUND., BYLAWS, CHAPTER A, ARTICLE I-A (Dec. 1, 2002) (on file with author)
[hereinafter 2002 FAF BYLAWS]. Sec. 4. Qualifications. Subject to Sec. 8 of this Article, of the sixteen
Trustees on a full Board, three shall be certified public accountants in public practice at the time of their
election; two shall be or, in the judgment of the Board of Trustees, have extensive experience as finan-
cial executives; one shall be or, in the judgment of the Board of Trustees, have extensive experience as
an investment professional; one shall be or, in the judgment of the Board of Trustees, have extensive
experience as an accounting educator; one shall be or, in the judgment of the Board of Trustees, have
extensive experience as an investment banker; three shall be or, in the judgment of the Electors, have
extensive experience as financial officers or as elected officials of state or local governmental entities;
and, subject to Section 8 of this Article, the remaining members of the full Board of Trustees shall be
members at large, shall be elected for three-year terms (subject further to Secs 3 and 6 of this Article) by
the members of the Board of Trustees serving at the time, of such election, and shall be individuals with
business, professional, government or other experience who, in the judgment of the Board of Trustees,
can contribute to advancing the purposes of the Foundation. /d.

442002 FAF BYLAWS, supra note 43.
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including the conduct of all activities related thereto.”+ In respect of
standards of financial accounting and reporting, “The FASB's State-
ments of Financial Accounting Standards shall be designed to establish
or improve standards of financial accounting and reporting for the guid-
ance and education of the public, including issuers, attestors, and users
of financial information, investors, creditors, educators, and govern-
ment.”46

Obviously, members of the FASB must have “knowledge of ac-
counting, finance, and business.”4” However, they must also have “a
concern for the public interest in matters of financial accounting and
reporting.”#8 Criteria for how a “concern for the public interest” is
measured or evaluated is not specified other than it is “in the judg-
ment of the FAF Trustees.”* However, a “concern for the public in-
terest” clearly does not rise to the level of protecting either investors
interest or the public interest. As with the Articles of Incorporation of
the FAF, and the Bylaws of the FAF, the Bylaws of the FASB make no
mention of protecting investors or the public interest; only to guide and
to educate.

b. 2012 Bylaws

The Bylaws in effect in 2012 expand, albeit marginally, both nomina-
tions and qualifications for the Board of Trustees. Nominations for at-large
Trustees are now sought from “domestic and international investor, ac-
counting, and business organizations; financial and capital markets partici-
pants; accounting and business academicians; consumer groups; regulatory
organizations; and other interested entities and persons...”?0 Nominations
from the public are not explicitly included except to the extent that “con-
sumer groups” might be considered as a subset of the public.

Qualifications for election to the Board of Trustees include evidence of a
candidate’s commitment to the mission of the FAF; his or her ability and
commitment to exercise independence and objectivity as a Trustee; under-
standing of financial and capital markets; appreciation of the interests of

452002 FAF BYLAWS, supra note 43.

46 2002 FAF BYLAWS, supra note 43.

472002 FAF BYLAWS, supra note 43.

482002 FAF BYLAWS, supra note 43.

492002 FAF BYLAWS, supra note 43.

50 FIN. ACCOUNTING FOUND., BYLAWS, CHAPTER A, ARTICLE I-A (Feb., 2010) (in effect in 2012) (on
file with author) [hereinafter 2012 FAF BYLAWS].
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investors and other users of financial information, a concern for the public
interest; and unquestionable professional ethics and integrity.5

What constitutes an “appreciation of the interests of investors” or a “con-
cern for the public interest” is not addressed. Also unanswered is how an
“appreciation of the interests of investors” translates into the mandate of
“protecting investors” given to the SEC by Congress.52

Suitability for election to the Board of Trustees are “evidence of the can-
didate’s commitment to the mission of the Foundation...appreciation of the
interests of investors and other users of financial information in standards of
financial accounting and reporting and ... concern for the public inter-
est...”s “Concern,” however, is not defined.

Neither the 2002 nor the 2012 Articles of Incorporation or the Bylaws of
the FAF require the Board of Trustees of the FAF or of the FASB to
“serve” in the public interest, a requirement of §77s(b).?* Indeed, one may
wonder what it means to “serve in the public interest.” Yet, the letter from
the FAF/FASB to the SEC boldly declares that “the FAF and/or the FASB
[h]ave, for administrative and operational purposes, a board of trustees
serving in the public interest.”s5

Like the Board of Trustees of the FAF, the members of the FASB “shall,
in the judgment of the Trustees, each have a concern for the investor and
public interest.”36 Thus, the problems presented by the inconsistency be-
tween the mission the FAF and the requirements of 15 U.S.C. § 77(s)(b)
apply equally to the FASB.

The 2012 Bylaws require the FASB to “at all times be mindful of the im-
portance of clarity and persuasiveness in its standards and other communi-
cations, and of their impact on users of financial information, investors,
creditors, issuers, auditors, educators, and the public at large.”5” Thus, the

512012 FAF BYLAWS, supra note 50.

52 15 U.S.C. 77b(b) (2012). See also Wm. Dennis Huber, Public Accounting and the Myth of the Public
Interest, 16 J. ACCT., ETHICS, AND PUB. POL’Y 2, 251-72 (2015); Wm. Dennis Huber, The Myth of Pro-
tecting the Public Interest: The Case of the Missing Mandate in Federal Securities Laws, 17 J. BUS. &
SEC. L. (forthcoming 2016).

532012 FAF BYLAWS, supra note 50.

5415 U.S.C § 77s (2012). See generally 2002A FAF CERTIFICATE OF INCORPORATION, supra note 31;
2002B FAF CERTIFICATE OF INCORPORATION, supra note 31. (leaving out a decision on whether receiv-
ing compensation is consistent with serving the public interest, as it is a debate left for others).

55 Letter, supra note 15.

56 2012 FAF BYLAWS, supra note 50 (emphasis added). It seems that here “a concern for the investor”
is equivalent to an “appreciation of the interests of investors” but neither is for the protection of inves-
tors.

572012 FAF BYLAWS, supra note 50.
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FASB has an obligation to be mindful of the importance not just of the clar-
ity of the standards, but the ability of the standards to be persuasive to the
public at large.

Questions naturally arise. One question is, persuasive to the public at
large of what? That the standards are in the best interest of the public? That
is not the purpose for which the FASB was created. Attempting to persuade
the public of something that is contrary to the purpose of the standards, i.e.,
to guide and educate of the public, would be antithetical to the FASB’s pur-
poses and mission. It is doubtful the public at large cares about the clarity of
the standards and highly questionable whether the public at large believes
the standards are in their best interest.

Is the FASB to be mindful of the importance to persuade the public at
large that the standards are to protect the public? If this is the intent of the
FASB, it would be an egregious misrepresentation of the missions and
mandates of both the FASB and the SEC since it has been shown that the
Securities Laws were not enacted to protect the interest of the public at
large.’8 For the FASB to be mindful of the persuasiveness of its standards
and their impact on the "public at large" runs contra to both the mission and
mandate of the SEC and the FASB.

5. FAF Annual Report 2014

Section 77s(b) requires a standard-setting body recognized by the SEC
“to submit an annual report to the Commission and the public, containing
audited financial statements of that standard setting body.”s® With this in
mind, it is important to review the FAF’s annual report to determine if the
annual report reveals any information pertaining to its purpose. 15 U.S.C.
77s(b) does not specify the legal form of a standard setting body in order to
be recognized by the SEC; i.e., it is not required by 15 U.S.C. 77s(b) that
the standard-setting body be a corporation.

The recognized body standard-setting body is the FASB, which is not a
corporation. As the recognized standard setting body under 15 U.S.C. §
77s(b), it is also important to review the annual report of the FASB.

The 2014 Annual Report of the FAF does not explicitly state the pur-
poses of the FAF other than it was incorporated under Delaware General
Corporation Law “to operate exclusively for charitable, educational, scien-

58 Huber, Public Accounting and the Myth of the Public Interest, 16 J. ACCT., ETHICS, AND PUB. POL’Y
2,251-72 (2015).
5915 U.S.C. § 77s(b)(2) (2012).
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tific, and literary purposes within the meaning of Section 501(c)(3) of the
Internal Revenue Code, as amended (Code).’60

According to the 2014 Annual Report, the FAF is an independent, pri-
vate-sector, not-for-profit, non-stock corporation with responsibility for es-
tablishing financial accounting and reporting standards and educating
stakeholders about those standards and is responsible for the oversight, ad-
ministration, finances, and selection of the members of the FASB.61 Al-
though no purpose is explicitly stated, the purpose of the FAF is implied in
the following paragraph: “The FAF [is] committed to the development of
high-quality financial accounting and reporting standards through an inde-
pendent and open process that results in useful financial information, con-
siders all stakeholder views, and ensures public accountability.”62

A review of the 2014 Annual Report of the FAF thus confirms that, con-
sistent with its Articles of Incorporation and the Bylaws, the purpose of the
FAF omits consideration of adopting accounting principles and standards
necessary or appropriate in the public interest and for the protection of in-
vestors as required by 15 U.S.C. § 77s(b).

6. FASB Annual Report 2014

Although not a legal entity, as a recognized standard-setting body the
FASB submits an annual report pursuant to 15 U.S.C.§ 77s(b). The 2014
Annual Report of the FASB states, in relevant part, that the FASB was or-
ganized in 197363 as an independent standard-setting body created by the
FAF .64 Furthermore, the FASB is the designated body in the private sector
responsible for establishing standards of financial accounting and reporting
in the United States for non-governmental entities. Those standards govern
the preparation of financial reports and are provided for the guidance and
education of the public, including issuers, auditors and users of financial in-
formation.ss

Once more, the standards of the designated standard setting body are
provided only for the guidance and education of the public, including issu-

60 FIN. ACCOUNTING FOUND., supra note 26, at 35.

61 FIN. ACCOUNTING FOUND., supra note 26, at 35.

62 FIN. ACCOUNTING FOUND., supra note 26, at 27.

63 Although created by the Articles of Incorporation of the FAF in 1972, it was not organized until 1973.
Facts About FASB, FASB, http://www.fasb.org/facts/ (last visited Feb. 24, 2016).

64 FASB, FINANCIAL STATEMENTS AS OF AND FOR THE YEARS ENDED DECEMBER 31, 2014 AND 2013 4,
available at http://www.accountingfoundation.org/jsp/Foundation/Document C/FAFDocumentPage&ci
d=1176166276005.

65 Jd. (emphasis added).
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ers, auditors and users of financial information. They are not designed to
protect investors or the public, but merely to guide and educate them. Note
again that the FASB proclaims that it is the designated body in the private
sector responsible for establishing standards of financial accounting and re-
porting in the United States, not a designated body in the private sector re-
sponsible for establishing standards of financial accounting and reporting in
the United States.

7. FAF IRS Form 990¢¢

Not-for-profit corporations exempt under 501(c)(3) must file on an an-
nual basis IRS Form 990.67 FAF Form 990 contains a disclosure of the pur-
pose of the corporation, although referred to as “mission,” of the FAF.68 Not
surprisingly, that mission does not include the protection of investors.

Quite simply, “The mission of the FASB is to establish and improve
standards of financial accounting and reporting that foster financial report-
ing by nongovernmental entities that provides decision-useful information
to investors and other users of financial reports.”6?

The FAF does not believe, however, that establishing and improving
standards of financial accounting and reporting protects investors or the
public. Instead, “The FASB believes that by faithfully implementing US
GAAP, entities will produce financial reports that provide useful informa-
tion to investors, creditors, and other providers of capital.”” Through ex-
amination of the stated mission of the FASB we find no evidence that the
FASB conforms to the fifth criterion of 15 U.S.C. § 77s(b).

IV. THE IASB AS A STANDARD SETTING BODY
The only private standard-setting body that the SEC presently recog-

nizes is the FASB. However, there has been much debate within the SEC
and throughout the field, regarding the adoption of the IFRS by the SEC.™

66 Since the FASB is not a legal entity, it does not file a Form 990. Internal Revenue Serv., 2015 In-
structions for Form 990 Return of Organization Exempt From Income Tax, Cat. No. 11283], available
at https://www.irs.gov/pub/irs-pdf/i990.pdf.

67 Id.

68 INT’L FIN. REPORTING STANDARDS FOUND., FORM 990 2 (2013), available at http://990s.foundation
center.org/990 pdf archive/237/237211935/237211935_201312_990.pdf.

69 Jd.

07d. at2.

n Barney, supra note 10 at 581-82 (stating “The SEC currently recognizes the Financial Accounting
Standards Board (FASB) as the organization empowered to promulgate such accounting rules [. . . .]

Recently, however, the SEC has considered allowing companies, both foreign and U.S.-based, to dis-
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As a condition of being recognized as a standard setting body, the entity
is required “to keep standards current in order to reflect changes in the
business environment, the extent to which international convergence on
high quality accounting standards is necessary or appropriate in the public
interest and for the protection of investors.”72

This language of the statute is both revealing and disturbing. The crite-
rion does not require that an entity to be recognized by the SEC as a stan-
dard setting body actually adopt high quality accounting standards neces-
sary or appropriate in the public interest and for the protection of investors,
international or otherwise. The body need only consider whether interna-
tional convergence on (undefined) high quality accounting standards is nec-
essary or appropriate in the public interest and for the protection of inves-
tors.™

It is obvious that “international convergence on high quality accounting
standards” is necessarily targeted to the IASB since there is no other body
whose mission and purpose is to develop high quality international account-
ing standards. The language reflects the purpose and mission of the IASB,
as discussed in the following section.

A. IFRS Foundation
1. Articles of Incorporation of the IFRS Foundation

Undisclosed by either the IFRS Foundation (IFRSF) or the IASB is the
fact that IFRSF was first incorporated in Delaware on January 25, 2001 as
the International Accounting Standards Foundation (IASF).™ The affairs
of the IASF were to be managed by the Trustees whose ‘“qualifications,
election, number, tenure, powers and duties of the Trustees shall be as pro-
vided in the Bylaws.”?s The IASF was dissolved one month later on Febru-
ary 6, 2001 only to be immediately re-incorporated on the same date as the

International Accounting Standards Committee Foundation (IASCF).76

close financial information in accordance with the International Financial Reporting Standards (IFRS)
promulgated by the International Accounting Standards Board (IASB)”); Philip P. M. Joos & Edith Le-
ung, Investor Perceptions of Potential IFRS Adoption in the United States, 88 THE ACCOUNTING REV. 2,
577,577-78 (2013).

7215 U.S.C. § 77s(b) (2012).

3.

74 INT’L. ACCOUNTING STANDARDS FOUND., CERTIFICATE OF INCORPORATION, (Del.) (Jan. 25, 2001)
(on file with author).

.

76 INT’L. ACCOUNTING STANDARDS COMM. FOUND., CERTIFICATE OF INCORPORATION, (Del.) (Feb. 6,
2001) (on file with author) [hereinafter IASCF CERTIFICATE OF INCORPORATION].
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The affairs of IASCF also were to be managed by the Trustees whose
“qualifications, election, number, tenure, powers, and duties of the Trustees
shall be as provided in the Bylaws.” 77

Since its previous incorporation, dissolution and reincorporation with a
different name has not been disclosed, no reason is found in any of its
documents for the previous incorporation and subsequent dissolution.

The purposes for which the IASF was formed on January 25, 2001 were

(1) to develop, in the public interest, a single set of high quality, understandable
and enforceable global accounting standards that require high quality, transpar-
ent and comparable information in financial statements and other financial re-
porting to help participants in the world's capital markers and other users make
economic decisions: (2) to promote the use and rigorous application of those
standards; and (3) to bring about convergence of national accounting standards
and International Accounting Standards to high quality solutions.”

On April 21, 2010, the IASCF changed its name to the International Fi-
nancial Reporting Standards Foundation (IFRSF), the name by which it is
known today. 70

After its incorporation in the U.S., on May 31, 2001 IASCF was regis-
tered in the UK as an Oversea Company “under Section 691 of the Com-
panies Act 1985 as having established a place of business in England and
Wales.”80 On April 21, 2010 the UK registered IASCF changed its name to
the International Financial Reporting Standards Foundation (IFRSF),8! to
match the name of the U.S. corporation.s2

2. Bylaws of the IFRSF

First, the Bylaws establish the Trustees as members of IFRSF. The Trus-
tees manage the affairs of the corporation and appoint the members of the

77 1d.

8 Id.

79 INT’L. ACCOUNTING STANDARDS COMM. FOUND., CERTIFICATE OF AMENDMENT AND RESTATEMENT
OF CERTIFICATE OF INCORPORATION, (Del.) (Apr. 21, 2010) (amending IASCF Certificate of Incorpora-
tion) (on file with author).

80 INT’L. ACCOUNTING STANDARDS COMM. FOUND., CERTIFICATE OF REGISTRATION OF AN OVERSEA
COMPANY, (England & Wales) (May 31, 2001) (on file with author).

81 INT’L ACCOUNTING STANDARDS COMM. FOUND., RETURN BY AN OVERSEAS COMPANY OF AN
ALTERATION OF CONSTITUTIONAL DOCUMENTS, Form OS CCO1 (England & Wales) (Apr. 21, 2010)
(on file with author).

82 INT’L. ACCOUNTING STANDARDS COMM. FOUND., CERTIFICATE OF AMENDMENT AND RESTATEMENT
OF CERTIFICATE OF INCORPORATION, (Del.) (Apr. 21, 2010) (amending IASCF Certificate of Incorpora-
tion) (on file with author).
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IASB. The vacant positions on the board are filled by an election of the cur-
rent Trustees.s?

While the meetings of the Trustees are generally open to the public,
meetings concerning selection, appointment and other personnel issues, and
funding may be held in private.8* The Trustees approve the annual budget of
the Corporation and determine the basis for funding.8> The Trustees are also
charged to ensure that each Trustee makes a commitment to act in the pub-
lic interest.86

Each Trustee shall be required to show a firm commitment to the Corporation
as a high quality global standard setter, to be financially knowledgeable, and to
have an ability to meet the time commitment. Each Trustee shall have an un-
derstanding of, and be sensitive to the challenges associated with the adoption
and application of high quality global financial reporting standards for use in
the world’s capital markets and by other users. The mix of Trustees shall
broadly reflect the world’s capital markets and a diversity of geographic and
professional backgrounds. The Trustees shall be required to commit themselves
formally to acting in the public interest in all matters.87

3. Mission Statement of the IFRSF

The Mission Statement reiterates the objectives of the IFRS Foundation
and IFRS Standards. According to its Mission Statement the primary mis-
sion of the IFRSF is to develop International Financial Reporting Standards
(IFRS) that bring (1) transparency, (2) accountability and (3) efficiency to
financial markets around the world.” 88 The work of IFRSF “serves the pub-
lic interest by fostering trust, growth and long-term financial stability in the
global economy.”80

Elsewhere, the IFRSF states its objectives are:

83 Process for Trustee Appointments, INT’L FIN. REPORTING STANDARDS FOUND., http://www.ifts.org
/About-us/IFRS-Foundation/Oversight/Trustees/Pages/Process-and-Timetable-for-Trustee-
Appointments.aspx (last visited Feb. 24, 2016).

84 See Trustee’s Review of Structure and Effectiveness: Issues for the Review, INT’L FIN. REPORTING
STANDARDS FOUND. (2015) available at http://www.ifrs.org/About-us/IFRS-Foundation/Oversight
/Trustees/Documents/ WEBSITE _IFRS-Foundation-Trustees-Review%20-of-Structure-and-
Effectiveness_JULY-2015.pdf.

8 Trustee Responsibilities, INT’L FIN. REPORTING STANDARDS FOUND., http://www.ifrs.org/About-
us/[FRS-Foundation/Oversight/Trustees/Pages/Trustee-responsibilities.aspx (last visited Feb. 14, 2016).
86 See INT’L ACCOUNTING STANDARDS COMM. FOUND., REVISED CONSTITUTION 6 (Feb. 1, 2009),
available at http://www.ifrs.org/The-organisation/Governance-and-accountability/Documents/Constit
utionfinal.pdf [hereinafter IASCF REVISED CONSTITUTION].

87 Jd. What constitutes “acting in the public interest” is not explained or defined.

88 Mission Statement, INT’L FIN. REPORTING STANDARDS FOUND., http://www.ifrs.org/About-us/Pages
/IFRS-Foundation-and-IASB.aspx (last visited Feb. 14, 2016).

89 Jd.
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* to develop, in the public interest, a single set of high quality, understand-
able, enforceable and globally accepted financial reporting standards based
upon clearly articulated principles. These standards should require high
quality, transparent and comparable information in financial statements and
other financial reporting to help investors, other participants in the world’s
capital markets and other users of financial information make economic de-
cisions;

* to promote the use and rigorous application of those standards;

* in fulfilling the above objectives, to take account of, as appropriate, the
needs of a range of sizes and types of entities in diverse economic settings;
and

* to promote and facilitate adoption of International Financial Reporting
Standards (IFRS), being the standards and interpretations issued by the
IASB, through the convergence of national accounting standards and
IFRS.90

Transparency “enhance[s] the international comparability and quality of
financial information, enabling investors and other market participants to
make informed economic decisions.”! Note, however, that transparency is
not intended to protect investor or the public interest.

Accountability is strengthened by IFRS “by reducing the information gap
between the providers of capital and the people to whom they have en-
trusted their money.”?2 It is not claimed that reducing the information gap
protects investors or the public interest.

Furthermore, IFRS provides information “that is needed to hold man-
agement to account. As a source of globally comparable information, IFRS
is also of vital importance to regulators around the world.”?3 Again, no
mention is made of how holding management to account, or how, assuming
globally comparable information IFRS is of vital importance to regulators
around the world, protects investors or the public interest.

Finally, the IFRSF claims that “IFRS contributes to economic efficiency
by helping investors to identify opportunities and risks across the world,
thus improving capital allocation. For businesses, the use of a single, trusted
accounting language lowers the cost of capital and reduces international re-
porting costs.”9

Protecting either investors’ interests or the public interest is omitted from
its mission statement.

90 JASCF REVISED CONSTITUTION, supra note 87, at 5.
91 Mission Statement, supra note 89.
92 Mission Statement, supra note 89.
93 Mission Statement, supra note 89.
94 Mission Statement, supra note 89.
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4. IFRSF Constitution

The IFRS Foundation has developed a Constitution.? The Constitution
sets forth the objectives of the IFRSF.? In addition, the Constitution states
that the governance of the IFRSF rests with the Board of Trustees.®” The
Trustees are required to show a firm commitment to the IFRS Foundation
and the IASB.% In addition, the Trustees must be financially knowledge-
able, and “have an understanding of, and be sensitive to, the challenges as-
sociated with the adoption and application of high quality global accounting
standards developed for use in the world’s capital markets and by other us-
ers.”? The Trustees must also “commit themselves formally to acting in the
public interest in all matters.”19 As a group, the Trustees comprise indi-
viduals who provide “an appropriate balance of professional backgrounds,
including auditors, preparers, users, academics, and officials serving the
public interest.”101 The Trustees appoint the members of the IASB who “ex-
ercise all powers of the IFRS Foundation.”102

Qualifications for membership of the IASB include professional compe-
tence and practical experience.1%® However, although the members of the
IASB are required to “commit themselves formally to acting in the public
interest,”104 there is no public representation on the IASB. Rather, as a
group IASB members consist of “an appropriate mix of recent practical ex-

95 INT’L FIN. REPORTING STANDARDS FOUND., CONSTITUTION REVISED AND APPROVED BY THE
TRUSTEES (Jan. 2013), available at http://www.ifrs.org/The-organisation/Governance-and-account
ability/Constitution/Documents/IFRS-Foundation-Constitution-January-2013.pdf  [hereinafter ~ [FRS
Constitution).

96 IFRS Constitution, supra note 96. The objectives of the IFRS Foundation are: (a) to develop, in the
public interest, a single set of high quality, understandable, enforceable and globally accepted financial
reporting standards based upon clearly articulated principles. These standards should require high qual-
ity, transparent and comparable information in financial statements and other financial reporting to help
investors, other participants in the world’s capital markets and other users of financial information make
economic decisions; (b) to promote the use and rigorous application of those standards. (c) in fulfilling
the objectives associated with (a) and (b), to take account of, as appropriate, the needs of a range of sizes
and types of entities in diverse economic settings. (d) to promote and facilitate adoption of International
Financial Reporting Standards (IFRSs), being the standards and interpretations issued by the IASB,
through the convergence of national accounting standards and IFRSs. IFRS Constitution, supra note 96
at5.

97 IFRS Constitution, supra note 96, at 5.

98 JFRS Constitution, supra note 96, at 6.

99 JFRS Constitution, supra note 96, at 6.

100 JFRS Constitution, supra note 96, at 6..

101 JFRS Constitution, supra note 96, at 6..

102 See IFRS Constitution, supra note 96, at 7-8.

103 JFRS Constitution, supra note 96, at 10.

104 JFRS Constitution, supra note 96, at 10.
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perience among auditors, preparers, users and academics.”1%5 Furthermore,
members of the JASB must agree contractually to “act in the public inter-
est.”106 It should be noted that members of the FASB, the only standard-
setting body recognized by the SEC, are not committed to, and have no ob-
ligation to, act in the public interest or to protect investors.

The IFRS/IASB created a document entitled “Working in the Public In-
terest: The IFRS Foundation and the IASB”107 which argues that its stan-
dard-setting “is motivated by a strong sense of Public Interest as embodied
in our Constitution and, more recently, our Mission Statement”108 and that
the IFRSF “has emphasized that IFRS Standards are created to serve the
Public Interest”109 by “fostering trust, growth and long-term financial stabil-
ity in the global economy.”!10 Noticeably absent from its “Working in the
Public Interest” document is any reference to protecting either investors’
interest or the public interest.

5. IFRSF 2014 Annual Report

The 2014 Annual Report identifies the mission of the IFRSF, namely, “to
develop International Financial Reporting Standards (IFRS) that bring
transparency, accountability and efficiency to financial markets around the
world.”111 The Annual Report explains that the work of the IFRSF “serves
the public interest by fostering trust, growth and long-term financial stabil-
ity in the global economy” and repeats its objectives to bring transparency,
strengthen accountability, and contribute to economic efficiency.!12

Not found in any other IFRSF document is its claim that “Securities
regulators and accounting standard-setters are natural allies, because we
both have investor protection at heart.”1!3 But, besides revealing that pro-
tecting the public is not at the heart of either securities regulators or ac-
counting standard-setters, its claim is inaccurate for two reasons. First, se-

105 [FRS FOUND., supra note 96, at 11.

106 How the “contract” is enforced is not specified. What, according to the “contract,” constitutes “act-
ing in the public interest?”

107 Hans Hoogervorst & Michael Prada, Working in the Public Interest: The IFRS Foundation and the
IASB, INT’L FIN. REPORTING STANDARDS, http://www.ifts.org/About-us/Documents/Working-in-the-
Public-Interest.pdf (last visited Feb. 7, 2016).

108 /4. at 1.

109 74, at 3.

110 74,

111 INT’L FIN. REPORTING STANDARDS FOUND., ANN. REP. 2014 49 (2015), available at http://www.ifrs
.org/About-us/IFRS-Foundation/Oversight/Annual-reports/Documents/IFRS-Foundation-Annual-Report
-2014.pdf.

12 14

113 4. at 8.
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curities regulators, at least the SEC, have more than investor protection “at
heart.” The SEC has a mandate from Congress not “to have investor protec-
tion at heart,” but to actually protect investors.14

Second, there is nothing to support the statement in the IFRSF Annual
Report that it has “investor protection at heart.” None of the purposes, mis-
sions, or objectives identified in the Articles of Incorporation, the Bylaws,
Constitution, Mission Statement, Working with the Public Interest, or IRS
Form 990 (discussed in the following section) include any reference to in-
vestor protection.

6. IFRSF IRS Form 990

The IFRSF IRS Form 990 states “the IFRS Foundation is an independ-
ent, not-for profit private sector organization working in the public inter-
est.”115 [ts objective it to “develop, in the public interest, a single set of high
quality, understandable, enforceable and globally accepted international fi-
nancial reporting standards based upon clearly articulated principles.”116

While serving voluntarily on the board of a standard setting body is not
required by 15 U.S.C. § 77(a), in order to judge the degree of commitment
to “serving in the public interest” of the IASB it is useful to know the sala-
ries of the Trustees. The top ten highest paid officers received more than $6
million in reportable compensation in 2014, over 14% of its annual budget.
(One officer was part-time. If the part-time officer had been on a full-time
basis, the total would be slightly less than 15% of the annual budget).1”
Some would argue that is not “serving in the public interest.” Even more

114 Huber, The Myth of Protecting the Public Interest: The Case of the Missing Mandate in Federal Se-
curities Law, supra note 58 (stating that the SEC was not created primarily to protect investors’ interest,
but to protect the market, and protecting the public interest is not within the mandate given by Con-
gress).

115 INT’L FIN. REPORTING STANDARDS FOUND., FORM 990 2 (2014), available at https://www
.guidestar.org/FinDocuments/2014/134/164/2014-134164140-0b9782£3-9.pdf.

116 INT’L FIN. REPORTING STANDARDS FOUND., Schedule O, in FORM 990 (2014), available at https://
www.guidestar.org/FinDocuments/2014/134/164/2014-134164140-0b9782£3-9.pdf.

117 Compare INT’L FIN. REPORTING STANDARDS FOUND., ANN. REP., supra note 112, at 43, with INT’L
FIN. REPORTING STANDARDS FOUND., Schedule J, Part II, in FORM 990 (2014), available at https://
www.guidestar.org/FinDocuments/2014/134/164/2014-134164140-0b9782f3-9.pdf (stating the salaries
of: Hans Hoogervorst, Chairman $813,149; Yael Almog Secretary/Executive Director $336,346; Michel
Prada Chair of Trustees (1600 hours) $189,472; lan Mackintosh Vice-Chairman $754,421; Miranda
Corti Treasurer/Director of Operations $279,636; Patrick Finnegan Board Member $750,330; Patricia
McConnell Board Member $750,330; Prabhakar Kalavacherla Board Member $756,659; Takatsugu
Ochi Board Member $771,373; and Darrel Scott Board Member $676,164).

http://scholarship.richmond.edu/pilr/vol19/iss2/5

22



Huber: The SEC's Ultra Vires Recognition of the FASB as a Standard Setti

2016] THE FASB AS A STANDARD SETTING BODY 145

importantly, nothing in the entire IRS Form 990 makes any reference to
protecting investors.118

B. IASB

The International Accounting Standards Board is the independent stan-
dard-setting body of the IFRS Foundation. The IASB is not a legal entity.
Rather, the TASB is to the IFRS Foundation what the FASB is to the Finan-
cial Accounting Foundation, and IFRS is to the IASB what GAAP is to the
FASB.119

The Trustees of the IFRS Foundation appoint the members of the
IASB.120 Among the criteria for IASB membership are the following: mem-
bers must have a demonstrated technical competency and knowledge of fi-
nancial accounting and reporting; members of the IASB must have an
awareness of the financial reporting environment; and IASB members
should have an understanding of the global economic environment in
which the IASB operates including an awareness of financial reporting is-
sues “that are relevant to, and effect [sic] the quality of, transparent finan-
cial reporting and disclosure in the various capital markets worldwide.”2!

Trustees must also have a “commitment to the corporation’s mission and
public interests.”122 Each member of the IASB must “agree contractually to
act in the public interest.”123 But acting in the public interest is not equiva-
lent to protecting the public interest or protecting investors. Noteworthy is
the requirement that, “The Trustees shall select members of the IASB so
that the IASB as a group provides an appropriate mix of recent practical ex-
perience among auditors, preparers, users and academics.”'24 Absent is any
reference to members representing the public.125

Another criterion is that “While a working knowledge of English is nec-
essary, there should not be discrimination in selection against those for
whom English is not their first language” which suggests a greater emphasis

118 See Form 990, Return of Organization Exempt from Income Tax, INTERNAL REVENUE SERV. (2015),
available at https://www_irs.gov/pub/irs-pdf/f990.pdf.

119 Tronically, although it is called Generally Accepted Accounting Principles, GAAP is rule based,
while IFRS is principles (based on judgment) based. William W. Bratton & Lawrence A. Cunningham,
Treatment Differences and Political Realities in the GAAP-IFRS Debate, 95 Va. L. Rev. 989, 994, 1009
(2009). The difference is beyond the scope of this paper.

120 JFRS Constitution, supra note 96, at 8.

121 JFRS Constitution, supra note 96, at 16.

122 [FRS Constitution, supra note 96, at 17.

123 [FRS Constitution, supra note 96, at 11.

124 [FRS Constitution, supra note 96, at 11,

125 See IFRS Constitution, supra note 96, at 10—13.

Published by UR Scholarship Repository, 2015

23



Richmond Public Interest Law Review, Vol. 19 [2015], Iss. 2, Art. 5

146 RICHMOND JOURNAL OF LAW AND THE PUBLIC INTEREST [Vol. XIX:ii

on issues of concern to the U.S. and UK.!26 Still another indication of a
greater emphasis on issues of concern to the U.S. and UK is the requirement
that, “The authoritative text of any exposure draft, draft Interpretation or
IFRS shall be that published by the IASB in the English language. The
IASB may publish authorized translations or give authority to others to pub-
lish translations of the authoritative text of exposure drafts, draft Interpreta-
tions or IFRSs.”127

Similar to the IFRS Foundation, the IASB claims that it is “committed to
developing, in the public interest, a single set of high quality, global ac-
counting standards that provide high quality, transparent and comparable
information in general purpose financial statements.”’28 But assuming the
IASB actually achieves that goal, the IASB makes no claim that the global
accounting standards it develops would protect investors.

Unlike the FASB, the IASB does not file an annual report separate from
its parent organization.!2?

V. DISCUSSION AND CONCLUSION

The purpose of this article was to inquire first, whether the SEC was
authorized to recognize the FASB as a designated standard setting body and
second, whether the SEC can recognize the IASB as a designated standard
setting body. The answer to both questions is no.

Recognition is a two-step process. First, the SEC was authorized by
Congress to recognize private standard-setting bodies if they meet a set of
five criteria. To be recognized as a standard-setting body it must (1) be or-
ganized as a private entity;!3° (2) have a board of trustees serving in the
public interest;131 (3) be funded as provided in section 7219;132 (4) have

126 JFRS Constitution, supra note 96, at 16.

127 [FRS Constitution, supra note 96, at 13.

128 JFRS Constitution, supra note 96, at 10.

12 See INT’L FIN. REPORTING STANDARDS FOUND., 2013 ANN. REP. (2014), available at http://www
.ifrs.org/About-us/IFRS-Foundation/Oversight/Annual-reports/Documents/IFRS-Foundation-Annual-
Report-2013.pdf. 15 U.S.C. § 77(s)(b) requires a standard-setting body recognized by the SEC to file an
annual report. Since the IASB does not file a report, it would not meet the criteria set forth by Congress
to be recognized as a standard-

setting body.

130 Sarbanes-Oxley Act, supra note 1, at § 108(b)(1)(A)(i). The criterion does not state it must be a cor-
poration. A for-profit close corporation would be a private entity.

131 Sarbanes-Oxley Act, supra note 1, at § 108(b)(1)(A)(ii). How members of the board “serve in the
public interest” is not explained. Whether receiving compensation can be considered as serving in the
public interest is not considered here.

132 Sarbanes-Oxley Act, supra note 1, at § 108(b)(1)(A)(iii).

http://scholarship.richmond.edu/pilr/vol19/iss2/5

24



Huber: The SEC's Ultra Vires Recognition of the FASB as a Standard Setti

2016] THE FASB AS A STANDARD SETTING BODY 147

adopted procedures to ensure prompt consideration of changes to account-
ing principles necessary to reflect emerging accounting issues and changing
business practices;'3? and (5) consider, in adopting accounting principles,
the need to keep standards current in order to reflect changes in the business
environment, the extent to which international convergence on high quality
accounting standards is necessary or appropriate in the public interest3* and
for the protection of investors.13

But the inquiry does not stop there. Once the set of five criteria is met the
Commission must then determine that the private standard-setting body has
the capacity to assist the Commission in fulfilling the requirements of pre-
scribing the form or forms in which the required information shall be set
forth, and the methods to be followed in the preparation of reports,36 be-
cause the standard setting body is capable of improving both the accuracy
and effectiveness of financial reporting and the protection of investors un-
der the securities laws.137

A. The SEC was not authorized to recognize the FASB as a designated
standard setting body

For purposes of the article, it is accepted that the FASB is organized as a
private entity. It has a board of trustees serving in the public interest. It is
funded as provided in 15 U.S.C. § 7219.13 It has procedures to ensure
prompt consideration of changes to accounting principles necessary.

A serious problem, however, is encountered when considering whether
the FASB meets the fifth criterion. None of the purposes, missions, or ob-
jectives of the FAF or the FASB as found in the Articles of Incorporation,
Bylaws, Annual Reports, or IRS Form 990s is to protect investors’ interest
(and certainly not the public interest). Therefore, the FASB cannot consider,
in adopting accounting principles, the extent to which international conver-
gence on high quality accounting standards is necessary or appropriate in
the public interest and for the protection of investors.

133 Sarbanes-Oxley Act, supra note 1, at § 108(b)(1)(A)(iv).

134 Sarbanes-Oxley Act, supra note 1, at § 108(b)(1)(A)(v). (“In the public interest” has no meaning
since the mandate of the SEC is to protect first the market and second investors’ interest.) See Huber,
The Myth of Protecting the Public Interest: The Case of the Missing

Mandate in Federal Securities Laws, supra note 58.

135 Sarbanes-Oxley Act, supra note 1 (emphasis added).

136 15 U.S.C. § 78m(B)(1) (2012).

13715 U.S.C. § 77s(b) (2012) (emphasis added).

138 See 15 U.S.C. § 7219 (2012); How We're Funded, ACCOUNTINGFOUNDATION.ORG, http://www.acc
ountingfoundation.org/jsp/Foundation/Page/FAFSectionPage&cid=1351027545591 (last visited Feb. 8,
2016).
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The letter from FASB chairman Robert Herz and FAF chairman Manuel
H. Johnson to the SEC cited the five criteria and declared that the FAF and
FASB met all five criteria.13® However, the letter contained no evidence to
support the declaration that the FAF and FASB met the criteria.

The SEC Policy Statement: Reaffirming the Status of the FASB as a
Designated Private-Sector Standard Setter (“Policy Statement”) states that:

The Securities and Exchange Commission has determined that the Financial
Accounting Standards Board (FASB or Board) and its parent organization, the
Financial Accounting Foundation (FAF), satisfy the criteria in section 108 of
the Sarbanes-Oxley Act of 2002 and, accordingly, FASB's financial accounting
and reporting standards are recognized as "generally accepted" for purposes of
the federal securities laws. As a result, registrants are required to continue to
comply with those standards in preparing financial statements filed with the
Commission, unless the Commission directs otherwise. Our determination is
premised on an expectation that the FASB, and any organization affiliated with
it, will address the issues set forth in this statement and any future amendments
to this statement, and will continue to serve investors and protect the public in-
terest.140

This clearly exceeds the parameters set by Congress. First, Congress re-
quires that the board “serve in the public interest,” not that the standard-
setting body “serve investors” or “protect the public interest.” Even if the
members of the board serve the public interest, the FASB cannot “serve in-
vestors” because serving investors is not within the scope of the FASB’s
Mission.™! Second, the FASB cannot determine if “international conver-
gence on high quality accounting standards is necessary or appropriate...for
the protection of investors” because protection of the investors is not within
the scope of the FASB’s Mission.!42

For the SEC to determine that the FASB and FAF will “continue to pro-
tect the public interest” is an outrageous overstatement since neither the
FASB nor FAF ever acted to protect the public interest. Neither have even
claimed its purpose is to protect the public interest. Thus, it is impossible
that the FASB and FAF can “continue to protect the public interest.” The
SEC has created a criterion that is not only not authorized by Congress, but
one that does not even exist within the documents of the FAF or the FASB.

139 Letter, supra note 15.

140 policy Statement, supra note 2.

141 “Serving investors” excludes all others, including the public. See Facts About FASB, FASB, http://
www.fasb.org/facts/.

142 policy Statement, supra note 2.
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Furthermore, Congress did not give a mandate to the SEC to protect the
public interest.1#3 It gave a mandate to the SEC primarily to protect the
market and secondarily to protect investors’ interest.’4¢ But while the FASB
may contribute to the efficiency of the market and capital formation, neither
the FASB nor FAF claim to protect the market, the public, or investors.

The Policy Statement continues:

The Commission has determined that the FASB has the capacity to assist the
Commission in fulfilling the requirements of subsection 19(a) of the Securities
Act of 193301451 and section 13(b) of the Securities Exchange Act of 19341146]
and is capable of improving both the accuracy and effectiveness of financial re-
porting and the protection of investors under the securities laws.147

143 Huber, The Myth of Protecting the Public Interest: The Case of the Missing Mandate in Federal Se-

curities Law, supra note 58 at 256-57.

144 Huber, The Myth of Protecting the Public Interest: The Case of the Missing Mandate in Federal Se-
curities Law, supra note 58 at 256-57.

15 Us.C. § 77s(a) (2012). The section states that “[t|he Commission shall have authority from time
to time to make, amend, and rescind such rules and regulations as may be necessary to carry out the pro-
visions of this subchapter, including rules and regulations governing registration statements and pro-
spectuses for various classes of securities and issuers, and defining accounting, technical, and trade
terms used in this subchapter. Among other things, the Commission shall have authority, for the pur-
poses of this subchapter, to prescribe the form or forms in which required information shall be set forth,
the items or details to be shown in the balance sheet and earning statement, and the methods to be fol-
lowed in the preparation of accounts, in the appraisal or valuation of assets and liabilities, in the deter-
mination of depreciation and depletion, in the differentiation of recurring and nonrecurring income, in
the differentiation of investment and operating income, and in the preparation, where the Commission
deems it necessary or desirable, of consolidated balance sheets or income accounts of any person di-
rectly or indirectly controlling or controlled by the issuer, or any person under direct or indirect common
control with the issuer. The rules and regulations of the Commission shall be effective upon publication
in the manner which the Commission shall prescribe. No provision of this subchapter imposing any li-
ability shall apply to any act done or omitted in good faith in conformity with any rule or regulation of
the Commission, notwithstanding that such rule or regulation may, after such act or omission, be
amended or rescinded or be determined by judicial or other authority to be invalid for any reason.”

4 15 US.C. § 78m(b) (2012). The section describes the form of report, books, records, internal ac-
counting, and directives, and states that “(1) The Commission may prescribe, in regard to reports made
pursuant to this chapter, the form or forms in which the required information shall be set forth, the items
or details to be shown in the balance sheet and the earnings statement, and the methods to be followed in
the preparation of reports, in the appraisal or valuation of assets and liabilities, in the determination of
depreciation and depletion, in the differentiation of recurring and nonrecurring income, in the differen-
tiation of investment and operating income, and in the preparation, where the Commission deems it nec-
essary or desirable, of separate and/or consolidated balance sheets or income accounts of any person
directly or indirectly controlling or controlled by the issuer, or any person under direct or indirect com-
mon control with the issuer; but in the case of the reports of any person whose methods of accounting
are prescribed under the provisions of any law of the United States, or any rule or regulation thereunder,
the rules and regulations of the Commission with respect to reports shall not be inconsistent with the
requirements imposed by such law or rule or regulation in respect of the same subject matter (except that
such rules and regulations of the Commission may be inconsistent with such requirements to the extent
that the Commission determines that the public interest or the protection of investors so requires).”

147 policy Statement, supra note 2.
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While FASB standards may improve the accuracy and effectiveness of
financial reporting, it is not intended for the protection of investors. The in-
tent is clear: “The mission of the FASB is to establish and improve stan-
dards of financial accounting and reporting that foster financial reporting by
nongovernmental entities that provides decision-useful information to in-
vestors and other users of financial reports.”4® Thus, the determination by
the SEC that “the Commission has determined that the FASB...is capable
of improving...the protection of investors under the securities laws” is un-
supportable.

The ultra vires recognition of the FASB as a standard-setting body raises
a prosecutorial problem. Although the SEC has directed that “As a result [or
recognizing the FASB as a standard-setting body], registrants are required
to continue to comply with those standards in preparing financial statements
filed with the Commission...”149¢ However, if the SEC could not have rec-
ognized the FASB as a standard setting body, it may be difficult to prose-
cute companies and individuals can for not complying with standards
promulgated by the FASB.

B. The SEC is not authorized to recognize the IASB as a designated
standard setting body.

Although the SEC has not recognized the IASB as a standard setting
body, the same reasoning that the SEC cannot recognize the FASB as a
standard-setting body applies to the (potential) recognition of the IASB as a
standard-setting body. The IASB does not meet the criteria set forth by
Congress.

C. Where do we go from here?

This article has searched for evidence that the FASB, (or the IASB) ful-
filled the criteria set forth by Congress to recognize the FASB (or IASB) as
a standard setting body. No evidence was found to support the SEC’s rec-
ognition of the FASB as a designated standard setting body or its determi-
nation that the FASB is capable of improving the protection of investors.
On the contrary all evidence points to the SEC’s recognition of the FASB as
a designated standard setting body as ultra vires.

148 Facts about FASB, supra note 142.
149 policy Statement, supra note 2.
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The FASB must prove to the SEC that it meets the criteria, not just de-
clare it. Not only has the FASB failed to prove it meets the criteria, given its
Articles of Incorporation and Bylaws it cannot do so at the present time.

The SEC has an obligation to explain and justify to Congress and the
public how the FASB meets the criteria. Not only has the SEC failed to ex-
plain and justify to Congress and the public how the FASB meets the crite-
ria, it cannot do so since the FASB does not meet the criteria.

Therefore, Congress must take immediate action to amend the criteria in
a manner that will allow the SEC to recognize the FASB as a standard set-
ting body, which would then require the FASB to apply for recognition un-
der the new criteria. Alternatively, the FASB must amend its Articles of In-
corporation and Bylaws which would also require the FASB to apply to the
SEC for recognition as a standard setting body. Either way, changes should
be implemented quickly in order to uphold the original intent of the law and
avert destabilization of the market.
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