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VENTURE CAPITAL AND PUBLIC OFFERING NEGOTIATION
1. iNTRODUCTION

ThlS chapter examines issues that attorneys face when perfornnng services
for-developmg companies, with particular focus on private offerings and the ini-
tial public offering (“IPO™). In private and public offerings, both the securities
laws and the issuer’s interests mandate that the offering document present full
and fair disclostre of the issuer’s business and financial condition, In assisting an
issuer, attorneys share this goal, and can face hablhty if they err when prov1d1ng
services in such a transaction. :

For the protection of investors, the. securltles laws place the burden on the
issuer, its officers, and its directors to assure that private offering.documents and
the prospectus.in a public offering contain no misstatement of -a material fact, or
omission of a material fact required to avoid misleading by-the siatements the
company makes. There may'be subtle or overt conflicts between the desire to
market a company’s securities and the need. for. conservative: disclosures. The
issuer, the underwriter, the counsel for the issuer and the underwriter, and the
company’s independent .public -accountants will often spend hours. discussing
the required disclosures in an IPO, The inherent risks of an IPO may be exacer-
bated if management is unfamiliar with-the reporting, disclosure, and other obli-
gations of public companies. In assisting companies.through the' private and
public offering process, attorneys should devote significant ln:ne to educatmg
management and’ helpmg the issucr minimize these risks.

In both public: offerings and private placements, attorneys face the usual
risks br professional liability and must address the usual rules of ethics. Addi-
tional‘tisks.result, however, from the specialized nature of the work to be done,
thé multiple parties involved, the many actual. and potential conflicts of interest,
the need to-consider duties to the public and to government agencies, and the
opportunities for legal professionals to profit in offerings by virtue: of the own-
ershlp of stock in the client or options for such stock. There is also the overarch-
ing risk that, if the offering company “[ails, lawyers’ for the & company will incur
defense costs when sued in private securities lawsuits as a deep pocket, even if
they have in fact done nothing wrong. Attorneys may in addition face SEC c1v11
actions, professional discipline, or SEC administrative actions. ;

Attorneys representing start-up companies commonly ., face confhct of
interest issues. The attorneys often work closely with. the founders and principal
ifivestors on an ongoing basis. Consequently, if the attorneys’ roles are not
clearly defined, misunderstandings' may .arise as- to. whom the attorneys are
representing. The attorneys may have an opportunity: to invest in a start-up
client; or to receive stock or options as partial payment for services. Whether or
not to invest requires consideration of ethical issues.-A client may wish to have
an‘attorney serve on the client’s board of directors or as an officer. This too may
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ATTORNEY OBLIGATIONS IN-PUBLIC AND PRIVATE OFFERINGS

not be -advisable without careful consideration: of:the msks 1nvolved in serving
both as,a.director or officer and as legal counsel G
This ehaptel examines: :

" thi rolés of the attor ney and chent 1n prtvate placements and IPOs (sec— _
tlon N, ‘ ’

the 1dent1ty of the client and in partlcular potent1a1 conﬂtcts between

. gompanics, and management {(section 3); -,

" he standard ‘of care apphcable to work on offerings and the extent to

i

‘ Wthh an attorney may rely on fac:ts provlded by the client (section 4),

habthty for fede1 al SBCUI‘lt}eS v1olat1ons (section 3), under, Sectton 11 of
the 1933 Act, Section 12 of the 1933 Act, Section 5: of the 1933 Act,
. SEC.-Rule:-10b-3, and Section 17{a) .of the, 1933 Act; and dJSClplme

.. under.SEC Rule 102(e); ... o

spec1al risks that ani attomey runs in pe1f01mmg due dﬂl gence for offer-
o 1ngs (sectlon 6)

an dttorney S dutles to mform tthd pa1t1es {e.g., 1nvest01s or the SEC)
of facts abeut a clignt. company, report “up the ladder” ingide, a client
.when the attorney learns of wrongdoing within the company and, in the
last resort, resign {section 7Y; :

an attomey s exposuie to third parties (e.g., mvcstons) on commion law
‘negligetice (section 8) and fraud and neghgent n"nsrepresentatton (sec-

: t10n 9y theorles ‘and’

eth1ca1 and pract;cal issues. to address when an attomey con51ders
- Investing in-a. client (sectlon 10) or servmg as an officer or director of

.-, aclient (section. 11)

2, THE PR]NCIPAL ROLES OF THE ATTORNEY IN A
PRIVATE OFFERING . AND THE IPO

The clients who ask an attorney. to a551st in"a prlvate offermg Or an IPO
may range from the exceptmnally sophisticated to-the exceptionally naive. What-
ever the case, the attorney almost always has at least iwo advantages: he or she
has.experience (or access to others’;expenienee).- in.preparing offerings and-is

trained to consider the views of investors. The first advantage furnishes the law-

yer with wisdom about the mistakes of others, and the common pitfalls likely to
be encountered by the company and its management The second advantage gives

-
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