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CIIINESE JURISPRUDENCE. 

Coming before you this evening, I wish first to 

express my appreciation of the honor you have doue 

me by inviting me to deliver an address on this most 

interesting occasion. It seems omewhat trange that 

the representative of the mo t ancient empire in the 

world, in the person of such a man as my humble 

self, should be called upon to speak before such a 

learned body as the New York State Bar Associa

tion, at the Capital City of the Empire State in this 
young Republic. I suppose this clue to a natural 
desire on your part to know omething about tile 

principles of law · that prevail in that ancient empire, 

not so much, I believe, for the purpose of adopting 
them as for the purpose of comparison. 

The law of China may be treated under three 
heads: Common law; tatute law; ca e law. By 

common law I mean that which consists of those prin

ciples and rules sanctioned by usage and custom from 

time immemorial, and observed and followed by the 
courts. The cu tomary law rest , undoubtedly, as did 

the Roman law before the publication of the Twelve 
Tables, upon the mores majorwn, that is, customs lon g 

observed and sanctioned by the consent of the people. 
The fundamental social principles enunciated by the 
Book of Rites since the time of Chow Kung have con

tinued to exercise a profound influence upon the 
Chinese mind. By fundamental principle , it is t~eant 
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those, such as the patriarchal principle and the fraternal 

principle, which pervade the law and customs of China 

as completely as the pa!ria potcslas ever did the juris

prudence of Rome. Another source of common law is 

to be found in the \\'ise maxims and injunctions of 
ancient emper rs scattered through the classics. Some 

of the e are forty centurie old, and are still scrupu

lously observed. It is curious to note, in passing, that 
the spirit of the \l·ell-knO\m legal maxim, .. It is better 

to let nine guilty persons go unf>tmished than t.o adjudge 

one innocent person guilty," is exemplified in the 

ancient law of the hinese. I find in the chronicle of 

Shun, whose reign commenced 2317 B. ., the estab

lished rules of procedure in these words: 

" Pardon inadvertent faults, however great; and 

punish wilful crimes, however mall. In ca es of doubt

ful crimes deal with them lightly; in cases of doubtful 

merit, prefer the high estimation. Rather than put to 

death an innocent person. it is better to f~il in the strict 

administration of the law." 

Whatever faults and irregularities there are in the 

Chinese judicial . yst m- and I admit that they are not 

few- I have no hesitation in sayinO' that the good old 

rules quoted in the above passage, especially in the last 

portion of it, are generally observed. In the trial of 

cases for murder and other serious crimes, Chinese 

judges are particularly careful and cautious. If there is 

any point that can be stretched in favor of the accused, 

they will give him the benefit of it. The consequence 

of wrongly convicting an innocent person is most seri

ous.. Suppose a per on were convicted and sentenced 
to death for the crime of murder of which he was 
innocent, and an appeal t.o Peking resulted in t.he 
reversal of t.he decision. All the officials who had any-

, 



thing to do with the trial of the case, from the Governor 

of the province down to the sub-magistrate of the dis

trict, would be degraded and subjected to the severest 

punishment. Thus, apar't from other reasons, the dread 

of punishment for giYing a wrong deci ion acts as a 

check on the judges and makes them extremely careful 

and pain taking in deciding a case. 

The statute law of China is the most important result 

of legislation. Its foundation was laid over twenty 

centurie ago, and since then. uccessive dynasties haYe 

buil"t upon it by addition, amendment, abrogation and · 

amalgamation, a· circumstances required. The stand

ard wc;n·k, which is now in use oYer the whole Empire 

of China, is called Ta Ching Luli, generally knom1 as 

the Penal Code. Jt contains not only the fundamental 

statute , but also the supplemental law·. It i arranged 

under seven headings. viz.: General, civil , fiscal, ritual, 

military, criminal and that relatitw to public work , and 

is subdivided into four hundred and thirty-six ections. It 

also contains a collection of important cases 1yhich have 

been decided by the proper authorities and approved 

by the Emperor, 11·ith notes and comments illustrating 

the practice and theory of the law ap1 ended. The first 

edition 1ras pnbli h cl in 16-~7 , only three year after the 

accession of the present dynasty. A new edition is 

generally issued eYery five or. ten years, with summary 

reports of important case that deserve notice. The 

principles on "·hich the work is pullished will be better 

under toocl by referring to the original preface of the 

Code. After remarking upon the inconveniences arising 

from the necessity of aggraYating or mitigating the 
sentence of the mag-istrates, who, preYious to the 
re-establishment of an authentic Code of Penal Laws, 
were not in pos ession of any fixed rules upon which 
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they could base a just decision, His Majesty, the 

Emperor Shunchi, goes on to describe the manner of 

revising the Code as follows: 
"A numerous body of magistrates was assembled at 

the capital, at our command, for the purpose of revising 

the Penal Code formerly in force under the late dynasty 

of Ming and of digesting the same into a new Code by 

the exclusion of such part as were exceptionable and 

the introduction of others which were likely to· con

tribute to the attainmen.t of justice and the general 

perfection of the work. The result of their labors 

having been ubmitted to our examination. ,,·e 

maturely weighed and con. iclerecl the various matter it 

contained, and then in tructed a select number of our 

great officers of State carefully to revise the whole for 

the purpose of making such alterations and emen

dations as might . till lJe found requisite. \\'here

fore, it being now publi bed, let it be your great care, 

officer and magistrates of the interior and exterior 

departments of our Empire, diligently to observe· the 

same, and to forbear in the future to give any decision 

or to pass any sentence according to your private senti 

ment or upon your unsupported authority. Thus shall 

the magistrates and the people look up with awe and 

submission to the justice of these institutions as tlwy 

find them elves respectively concerned in them: the 

transgressor will not fail to . nffer a strict expiation of 

his crimes, and will be the instrument of deterring 

others from similar misconduct: and, finally, both officers 

and people will be equally secured for endless genera

tions in the enjoyment of the happy effects of the great 

and noble virtues of our illustriou progenitors.'' 

lt will take up too much time and pace to go into 

a minute description of the Code, but it may not be 
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uninteresting to gi,·e an outline of it. Under the head

ing of general laws are forty-six sections, laying clown 
principles· and definitions applicable to the whole. The 

description of the five ordinary punishments ; the defini- -
tion of the ten treasomible offenses; the ntl()s for the 

mitigation of punishment; the description of the eight 

privileged classes, and the general directions reaarding 

the conduct of officers, offenses of astronomers, arti

ficers, musicians, and women, and indulgence to offenders 

in consideration of age, youth or infirmities, and to 

offend~rs for the sake of their parents, are all minutely 
o·iven under this hea 1. It may be asked how mercy 

is to be shown to an offender for the sake of his parents. 

Here is the law on the subject: 

" When any offender under sentence of death, for an 

offense not excluded from the contingent benefit of an 

act of grace, shall have parents or grandparents who 

are sick, infirm or aged above seventy year . and who 

have no other male child or grandchild above the 

age of fifteen to support them besides such capitally

com'icted offender. thi circumstance. after ha\ ing 

been investigated and ascertained by the magistrate of 

the district, shall be submitted to the consideration and 

decision of hi s Imperial Majesty. Any offend.er who. 

under similar circum tances. has been condemned to 

undergo temporary or perpetual banishment, shall, 

instead thereof, receive 100 blows, and redeem himself 

from further punishment by the payment of the cus

tomary fine.'' 
In order not to frighten my hearers who are opposed 

to corporal punishment. I will explain that a sentence 
of 100 blows is nominal. A reduction of sixty per cent 
is allowed, which means, in this case. only forty blows: 
and these forty blows can, according to the Code, he 
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commuted to a pecuniary payment. The rea on for 

such special grace, shown to at~ offender who is the only 

child of his parents, is based upon the obligations of a 

man to support and take care of his parents and grand

parents, for these old folks would have to suffer if their 

only child should be executed. 

The six remaining main division of the Code per

tain to the six administrative boards of the government 

in Peking. The second division, which treats of civil 

laws in twenty-eight sections, has two books, one relat

ing to the system of government and the other to the 

conduct of officials, etc. The hereditary uccession of 

rank and titles is regulated, and punishments are laic! 

clown for those who illegally assume such honors. The 

second book provides punishment for failing to execnte 

an imperial edict ; for de troying or discard ina· edicts 

and seals of office; for neo-!ecting to make full reports 

to superior officers, a required by law; for omitting to 

use an official seal when necessary, etc. A kn wledge 

of the law is a great advantage, for it is enacted that all 

officers and others in the employ of the government 

ought to study diligently and make them elves perfect 

in the knowledge of the law, and that all private individ 

uals; whether husbandmen or artificers, or whatever el se 

may be their calling or profession, who are found 

capable of explaining the nature and compi:ehendillg the 

objects of the law , shall receive their pardon in all 

cases of ·offense re ulting purely from accident or 

imputable to them only from the guilt of others, pro
vided it be their first offense. 

The third division, " ·hich has eighty-two sections, is 
devoted to fiscal law . It is subcliviclecl into seven 
books. The first book, containino- fifteen sections. 
deals with matters relating to the nrollment of 
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families and individuals, to succession and inheritance, 

to levy of taxes and personal services and to the care 

of the aged and infirm. The second book, with eleven 

sections, treats of the subject of lands and tenements. 

There i one section which prohibits officers of the 

government from purchasing lands within the limits of 

their juri diction. It runs thus: 

"The officers in any of the departments of govern

ment which possess a territorial jurisdiction shall not, 

luring the exerci e of their authority therein, pur

chase, or hold by 1ur ha e, any lands or tenements 

within the limits of such jurisdiction; whoever is con

victed of a breach of this law shall suffer fifty blows, and 

be removed from hi office, but shall not thereby be 

r~ndered incapable of holclino· office under the govern

ment elsewhere; the lands and tenements so unlawfully 

held shall be forfeited to the O'Overnment." 

The rea on for this enactment is that, if Governors 
and other officials \\'ere permitted to buy and sell lands, · 

etc., they ,,·ould be competing with the people in their 

bu iness. The third book, with seventeen sections pre

scril e rules for marriages beh,·een different clas es of 

society. The law prO\·icle various degrees of puni h

ment for a man or woman who marries during the 

legal period of rnourning for a deceased parent, and for 

a wi low who marries again within the legal period of 

mourning for her deceased husband , the period of . 
mourning in each case, I may state. being twenty- even 

months. This law could never be passed or enforced in 
Europe or in this country where every man or woman 
after coming of age can marry whenever he or she likes. 
But our law goes further. "\Vhoever marries a wife or 
hu band, having a father, mother, grandfather or grand
mother at the sam tim under confinement in pri on 
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for a capital offense, shall be punished with eighty 

blows. Nevertheless, if any such person enters into the 

marriage state at such period by the express- command 

of his or her parent or grandparent in prison, no pun
ishment shall ensue, provided the usual feast and eJ1ter

tainment is omitted; otherwise a punishment of eighty 

blows shall be still inflicted." The pro!)ibitions a to 

marriage between persons on account of consanguinity 

and other relationships are more numerous and general 

than those in this country or in Europe. Section I07 

provides that "whenever any persons having the same 

surname or family name intermarry, the parties ancl the 

contractor of. the marriage shall each receive sixty 

blows, and, the marriage being null and void, the man 

and woman shall be separated, and the marnage 

presents forfeited to the rrovernment. " Generally 

speaking, names of families in China are nnmerous, bnt 

they are few in proportion. to the immense population. 

It can be easily understood that the prohibitions imposed 

by this section has often been found embarrassing and 

inconvenient. In the interior of China there are many 

villages and towns, nearly all of who e inhabitants bear " 

the same surname. Great hardship is felt. if they be not 

allowed to contract marriage among themselve . This 

difficulty renders it necessary to relax the stringent 

enforcement of that prohibition in those places. 

Section ro8 forbid s marriage between parties related 

by marriage in these words: 

"All marriages between persons who , through 

another marriage, are related to each other in any of 
the four degrees. and all marriages with sisters by the 
same mother, though by a different father. or with the 
daughters of a wife's former husband, shall be considered 
as incestuous. A man shall not marry his father's or 
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mother's sister-in-law, his father's or mother's aunt's 
daughters, his son-in-law's or daughter-in-law's si ter, or 

his grandson's wife's sister, on pain of receiving 100 

blows for such offense. \Vhoever marries his mother's 

brother's or mother's sister's daughter shall receive 

eighty blows, and in these, as well as the foregoing cases, 

the marriage shall be annulled. " 

As to marriage with relations by blood or with the 

widows of such relations, it is enacted as follows: 

"Whoever marries a female relation beyond the 

fourth degree or the widow of a male relation equally 

remote, shall be punished with a hundred blows. \Vho

ever marrie,s the widow of a relation in the fourth 

degree or of a sister's son shall be punished with sixty 

blows and one year's banishment. vVhoever marries 

the widow of any nearer relation shall be punished 

according to the law again t ince tuous connections with 

such persons. N everthele. s, when the connectiQn has 

been broken up by a divorce or an intervening marriage 

with a stranger, the offense shall, in general, be only 

punished by eighty blows. \Vhoever marnes his 

brother's widow shall be stranO'led. vVhoever marries 

any female relation in the fourth or any nearer deO'ree 

shall be punished according to the law concerning incest, 

and all such incestuous marriages shall be null and 

void." 

There i a provision against the marriage of priests. 

If a Buddhist or Taoist priest shall marry, he hall be 

punished with eighty blows and be expelled from the 
order to which he belongs. and ·the marriage shall he 

null and void. , 
The law anctioning di,·orce gives even justifying 

causes; namely, 1 arrennes . !asci viousness. di obedience to 
her husband' parent talkativene , thievery, jealousy and 
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leprosy. This is, however, almost annulled by the other 

part of the same section, which declares that, although one 

of the seven above causes of divorce can be chargeable 

upon the wife, yet if any of the three reasons against a 

divorce should exist, namely, (1) the wife having mourned 

three years for her husband's parents; (2) the family 

having become rich after having been poor at the time 

of the marriage, and (3) the wife having no parents 

living to receive her back again, then none of the seven 

afore-mentioned causes will justify a divorce, and if the 

husband should put away his wife upon such grounds, he 

shall be punished and obliged to take her back. 

The fourth book of the third division contains regula

tions concerning coinage and collection of revenue, and 

for guarding granarie and treasure . The fifth book 

contains provisions for the prevention and puni hment of 

smuggling. The salt trade in hina, the duties on which 

form a considerable source of revenue, is a regulated 

monopoly, carried on ·by a limited number of merchants, 

to whom licenses are granted by the Crown, and whose 

proceedings are at the ame time ubjected to the inspec

tion and control of public officers, specially appointed Lo 

that service in each province. lt i not to be wondered 

at that severe measures are provided against smuggling 
in salt. 

The sixth and seventh books deal with usury, license 

of commercial agenL, and false weights and measure . 

Jt may be noted that the legal rate of interest is three 

per cent per mensem, but in practice it is considerably 
lower. 

'There is a provision against monopolists and unfair 
traders which is worth quotino·. Section I 54 reads: 

"When the parties to a purcha e or sale of goods do 
not amicably agree respecting the terms, if one of them, 
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by monopolizing or otherwise using undue influen m 

the market, obliges the other to allow him an exorbitant 
profit, or if artful speculators in trade, by entering into 

a private understanding with the commercial agent and 

by employing other unwarrantalle contrivances, raise 

the price of their own goods, although of low value, and 

depress the prices of those of others, although of high 

value, in all such cases the offending parties shall be 

seve,rally punished with eighty blows, each for his ovvn 

misconduct. \i\Then a trader, ob erving the nature of the 

commercial busines carried on by another, contrives to 

suit or manage the disposal or appreciation of its own 

goods in such manner as to derange and excite eli trust 

against the proceedings of the other, and thereby draws 

unfairly a greater proportion of profit to himself, than 

usual , he shall be puni heel with forty blows." 

There are no trust in China yet; but if there should 

be uch, I fear the local authorities will put them down 

under the law. 

The fourth main division of the Code 111 twenty-six 
sections contain the regulations for state sacrifices and 

ceremonies and other ritual law . The provisions con

cerning the duties of mourning are minute and severe. 

"If a son, on recei\·ing information of the death 
of his father or mother, or a wife, on receiving infor

mation of the death of her husband, suppre ses uch 

intelligence, and omit to go into lawful mourning 

for the deceased, uch neglect hall be puni heel with 

sixty blows and one year's banishment. If a on or 
wife enters into mourning in a la\dul manner, ·hut, 
previous to the expiration of the term, discards the 

mourning habit, and, forgetful of the loss sust;;_inecl, 
plays upon musical instruments and partakes in fes
tivities. the punishment shall amount for such orfense 

_, 



to eighty blows. Whoever, on receiving information 

of the death of any other relation in the fir t degree 

than the above-mentioned, suppresses the notice of 

it, and omits to mourn, shall be punished with eighty 

blows; if, previous to the expiration of ' the legal period 

of mourning for such relation, any person casts away 

the mourning habit, and resume his wonted amuse

ment , he shall be punished with sixty blows. vVhen 

any officer or other person in the employ of the gov

ernment has received intelligence of the death of hi 

father or mother, in consequence of which intelligence 

he is bound to retire from office during the period of 

mourning; if, in order to avoid such retirement, he 

falsely represents the deceased to have been his grand

father, grandmother, uncle, aunt, or cousin, he shall 

suffer punishment of 100 blows, be deposed from 

office and be rendered incapable of again enterinO' 
into the public ·service." 

The law of compul ory ·mourning for a fixed period, 

during which the mourner has to give up his office, 

frequently works great hardship ; but it has to be 

observed, especially in the case of an official. 

In connection with thi subject, I may mention a 

case that bas happened to come under my notice, 

in which the custom of mourning for the nearly 

related dead was utterly ignored. Some years ago 

a highly respected Englishman m China lost his 

mother. When the news reached him, he wa deeply 

affected for he loved his mother dearly. But whatever 

his inner grief might be, there was no outward sign 

of it. He would not put on mourning in any form. 
The.re was no change in the color or material of his 
garments, nor did he wear any crape on his hat. In 
his correspondence he continued to use the ordinary 
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stationery without the regulation black border to 

indicate that anything unusual had passed upon his daily 

life., His conduct seemed to me at the time to be 

nothing less than scandalous, and I remonstrated with 

him. He explained that he felt the deepest grief at 

the death of his mother; but as he did not believe in 

the conventional mode of mourning, he considered all 

outward signs as superfluous, inasmuch as they could 

not add anything more to his sorrow. Whether such 

conduct is, or is not, consonant with the sentiment of 

this country, I have to leave to others who are moral 

ists to decide. 

The fifth main division, which treats of military laws 

in seventy-one sections, makes provisions for the pro

tection of the imperial palace, the government of the 

army, the guarding of frontier passes, the management 

and rearing of horses and cattle for military or imperial 

use, and the forwarding of dispatches by couriers. There 

is a section dealing with vicious and dangerous ani

mals, according to which, if such animals should not_ 

be properly tied and confined, and any per on should 

be killed or wounded by them, the owner thereof would 

be obliged to redeem himself from the punishment 

incurred for manslaughter by the payment of a fine 

or .by making suitable compensation. The rarity of 

cases of biting or l)illing by ferocious dogs in China is 

mainly attributable to the severity of this Jaw. 

The sixth main division, which deals with criminal 

laws, is most important. It contains 170 sections, 
arranged in eleven books. They treat of robbery, of 
theft, of homicide, of murder, of quarreling and fighting, 
of abusive language, of indictment and inform_ations, 
of bribery and corruption, of forgery and fraud, of 
incest and adultery, of arrest and e cape f criminals, 
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of imprisonment, of execution, and lastly f miscella

neous offenses. nder the head of robbery is included 

high treason, which is considered the gravest crime in 

Chinese law. To it are attached the severest penalties 

imaginable with the view not only of punishing the 

offenders, but also of deterring other from followitw 

their evil example. It i described in these terms: 

"High trea on is either treason against the State 

by an attempt to subvert. the established government, 

or treason against the sovereign by an attempt to 

destroy the palace, in which he reside , the temple in 

which his family is worshipr eel, or the tombs, in which 

the remain of hi ance tors are deposited. All persons 

convicted of being principals or acce sories to the 

actual or designed commission of thi heinou cnme, 

shall suffer death by a slow and painful execution. All 
the male relations in the first deo-ree, at or above the 

age of sixteen, of persons convicted as aforesaid, viz., 

the father, grandfather, son , grandsons, paternal uncles 

and their ons. respectively, shall be beheaded. All the 

other male r elations at or above the age of ixteen, 

h~wever eli tant their relationship and whether by blood 

or marriage, hall like\Yise uffer death by being 

beheaded, if they were livinrr under the same roof 

with the trea onable offender. at the time the offeme 

was committed. The male relations in the first degree 

under the age of sixteen, and the female relations in the 

first degree of all age , hall be distributed as slave 

to the great officers of State. The property of every 
description belongi~g to treasonable offenders shall 
be confiscated for the use and service of the o·overn

ment. All persons who, privy to the commission, or 
t the intent to commit the crim e of high lreas n, 
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wilfully conceal and connive at the same, shall be 

beheaded." 

It will be een that when a person commits such 

an enormou cnme as high treason, not only he him

self will be severely punished, but his wife, hi family, 

and all his relations also will have to suffer; hence thi 

crime i very rarely committed in China. 

Using abu ive language renders the speaker liable to 

punishment, for the law provides that "persons abusing 

each other shall be punishable with ten blows respect

ively." But much more evere punishment is imposed 

for using abusive language to a parent, paternal grand

father or grandmother. It is provided that any person 

who is guilty of addressing abusive language to his or 

her father or mother, or father's parents, or a wife who 

rails at her husband's parents or o-randparents shall be 

tranglecl; provided alway that the persons so abused 

complain themselves to the magistrate , and had per

sonally heard the language addressed to them. I find 

this provision is similar in terms to the injunction of , 

Moses as given in the ninth verse of the twentieth chapt"er 

of the book of LevitiCLt : "Ev ry one that curseth his 

father or mother hall be surely put to death; he hath 

cursed hi father or his mother; his blood shall be 

upon him." 

The seventh main division has thirteen sections 

relating to public works, such as the preservation and 

repair of pul lie building , roads and bridges; the proper 

official of the government are charged with the duty 

of keeping all such in good order. 

From the above summary of the statute law, it will 

be noticed that the Code comprehends a great v .. 1.riety 

of subjects and goes into many details. It was fore
seen hy th compilers that there might be still some 
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offenses beyond the reach of any of the expres pro-

vision in the Code. Jo t wishing that such off en es 

should go unpunished, they have added this very com

prehensive section: "vVhoever is guilty of improper 

conduct, though not expressly prohibited, shall be 

punished at the least with forty blows, and, when it is 

of a serious nature, with eighty blows." Under this 

section, all offenses imag-inable, not expressly provided 

for, are considered as coming within its purview, and 

punishable in accordance . with this provision. I fear 

that such a general law would not be tolerated by the 

people of a free country, nor approved by lawyers, who 

. naturally wi h to secure as much freedom and liberty 

for their clients as possible. I must not omit to state 

that beside the laws and regulations contained in the 

Code, every high provincial officer has the right to i sue 

proclamations having the force of law within his own 

jurisdiction to meet local requirement and unforeseen 

exigencies. Such orders affect the welfare of the people, 

and sometime prescribe evere penalties in case of 

violation. But all official act of this character must 

be reported to the proper b ard at Peking, as well a 

the Emperor, for approval. 

Competent foreigners, who have long been in hina 

and are acquainted with the customs ,and laws of the 

people, are of the opinion that "a broad survey of 

Chinese legislation, judged by the re ults and the gen

eral appearance of society, gives the impres ion of an 

administration far superior to other siatic countries." 

Let me quote the comment of the Edinburgh Review 

on this subject. It says: 
"By far the mo t remarkable thing in this Code is its 

great reasonableness, clearness ancl consistency, th 
business-like brevity ancl directnes of the various pro-
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vtstons, and the plainnes , and moderation, in which 

they are expressed. There is nothing here of the mon

strous verbiage of most other Asiatic productions, none 

of the superstitious deliration, the miserable incoher

ence, the tremendous non- equiturs, and eternal repe

titions of those oracular performances- nothing even 

of the turgid adjulation, accumulated epithet , an<1 

fatiguing self-praise of other eastern despotisms- but a 

calm, concise and distinct series of enactments, savoring 

throughout of practical judgment ancl European good 

sense, and, if not always conformable to our improved 

notions of expediency, in general approaching to them 

more nearly than the odes of most other nations. When 

we pass, indeed, from the ravings of the Zend-A vesta 

or the Puranas to the tone of sense and business in 

this Chine e collection , we eem to be passing from 

darknes to light, from the drivelings of dotage to the 

exercise of an im1 roved tmclerstanding; and redundant 

and absurdly minute as these laws are in many particu

lars, we scarcely know any European Code that is at once 

so copious and so consistent, or that is so nearly free 

from intricacy, bigotry and friction. In everything 

relating to political freedom or individual indepenclencs, 

it is, indeed, wofully defective; but for the repre si n 

of disorder and the gentle coercion of a va t population, 

it appears to be equally mild and efficaci us. " 
The system of procedure for the admini tration of 

the law is peculiar, and e entially different in many 
respects from that which prevails in America and Europe. 
In the first place, we have no such thing as a jury. The 
judge, or magistrate, as the case may be, tries the case 
alone, and has to decide it according to law and equity. 
He has not only t sift the evidence thoroughly, but 
to find more in case of in . ufficiency to secure a ·on vic-
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tion. No sentence can be passed without the confession 

of the accused. Hence the cruel practice of extorting 

confession by torture, I am sorry to say, is often resorted 

to. But the consequence of convicting the wrong 

person is very serious. In some cases, the magistrate 

has to uffer the same punishment that has been inflicted 

upon the innocent victim. This has the effect of caus

ing all magistrates and judges to be extremely careful 

in the investigations of cases. I shall give an illustration 

of how a case is tried from beginning to encl. Let me 

first define the duties, powers and responsibilities of a 

magistrate in a district. Though a magistrate hold a 

comparatively low rank, i. e., only the seventh in the 

official hierarchy, the responsibilities of his position are 

exceedingly varied and heavy. He is considered as a 

father to the people and held responsible for their 

welfare and good behavior. If a crime is committed 

within his jurisdiction, he is bound to discover and 

arrest the offender. He has under him a body of police 

and detectives, whom he can dispatch on missions of 

this character. If the offender cannot be found, he is 

liable to be degraded; so he has good reason to exert 

himself to the utmost to bring the guilty to justice. 

Jn case the offender is duly captured, he has to summon 

the complainant and witnesses and hold court for the 

trial of the case. He has no jury or assessor to assist 

him in the discharge of his duties. All that he can do 

is to spare no pains to get at the merits of the case and 

decide accordingly. There is no lawyer in court to 

help him in the examination of witnesses either for the 

prosecution or for the defense or to give him points 
of la\v bearing upon the cnse. He has, however, in his 
yamen or office, Jaw secretaries, who are of great assist

ance to him. As I have said before, there arc no lawyers 



21 

m hina corresponding to those 111 thi country and in 

Europe. But there i a cla s of men who are well 

versed m the technicalities and intricacies of the law, 

and in every yamen are always t\\·o or three such men, 

who have exclusive charge of legal matter . They are 

not only law secretaries. but also juri consults to their 

chiefs. No ca e of importance is decided in court 

without their having been first consulted and their 

opinion obtained. They are extremely skilful in sifting 

and weighino- evidence and in applying the law to the 

case in hand. Instance are not wanting, in which they 

have been, to their credit, instrumental in reversing 

erroneous decisions of judges and magistrates. Tow 

to return to the case in question, the magistrate, as a 

matter of course, has to show the law secretaries all 

the testimony taken and to consult \\'ith them not only 

as to it uffi.ciency and insufficiency, but also 

as to the law to be applied under the Circum

stances. If they consider the evidence insufli

cient for conviction, then he must get more evidence 

r dismiss the ca e. In important case , such as 

burglary and murder, after the offender is duly con

victed, the magistrate has to forward all the evidence 

with his report of the case, to his immediate superior, 

the prefect, for approval. The prefect, . in his turn, 

has to report the same to the provincial judge, who. 

in hi turn, ha to report the same to the"' gover

nor or the viceroy, a the case may be. It is abso
lutely nece sary that all these high officials should 
confirm the sentence pronounced by the magistrate 
before it can be carried out. In case of a death sen
tence, the governor has to transmit to the b6arcl of 
punishments at Peking·, full copies of all paper pertain
ing to the case with his report, and at the same time 
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memorialize the throne for approval before the murderer 

can be executed. If the emperor or the board of 

punishments considers the sentence as unsupported by 

the weight of the evidence, the execution will be stayed, 

and the case remanded for a new trial. 

Not many years ago, a man and a woman were 

charged with the murder, by poisoning, of the woman's 

husband. The case was first tried by the magistrate of 

the district where the alleged murder was committed. 

The parties were found guilty and sentenced to death 

according to law. The case was successfully reviewed 

by the prefect, the provincial judge and the governor, 

all of whom confirmed the sentence. Finally an appeal 

was taken to Peking, and the Emperor granted a new 

trial. Then the case was reopened. After a searching 

examination, it wa found that the woman's husband did 

not die of poisoning, as certified by the different pro

vincial officials and the sentence \\'as set aside. For 

this miscarriage of justice, all those officials, from the 

governor to the magistrate, "·ere punished; the judge 

and the magistrate suffered the most. Tht1s it will be 

seen that. though the 1 rovincial authorities have great 

powers still they cannot e cape severe punishment if 

they are found to abuse or improperly exercise those 

powers. 
There are everal features in the judicial proceedino·s 

of a Chine e court which must seem peculiar and 

strange to a western observer. · witne s is not treated 

in the same way as he would be in thi country; that is 

to say, after giving his testimony, he is allowed to go 
home. In a Chinese court he is generally detained, and 
only in minor cases is he allowed to go away on bail. 
As a rule, all witne ses. especially in serious cases. are 
confined and deprived of their liberty until the ter-
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mination of the ca e. For this reason, it i very 

difficult to get people to go voluntarily to court to give 

evidence. Persons who have reached the age of eighty, 

or are under ten years of age, or are gi·ievously infirm, 

are exempted from being called upon to give evidence. 

An official also has the same privilege. He is not com

pelled to give h'is testimony in open court. Even when 

he is the plaintiff or the defendant in an action , he need 

not appear in person, but can send some one to represent 

him. If his testimony i absolutely necessary, he can 

draw up a statement at home and send it lo court. 

Another peculiarity in the Chine e system i that a 

judge or magi trate can delegate another official to try 

a case for him. \Vhen the deputy holds court he exer

cises all the powers of his principal, and, if he renders 

a wrong decision, he and hi principal are equally held 
responsible. 

As I have already said before, the judicial powers of 

a magistrate are very great. In every case that comes 

before him he has to follow the Jaw, but where the 

cole or statute law is silent, he is at liberty to decide 

according to the equity of the case. Thus hi tribunal 

is not only a court of law, but a court of equity also. I 

would add that it ha civil as well as criminal juris

diction. In fact it takes cognizance of all sorts of cases, 

from a petit family quarrel to a divorce, from an assault 

to ' a murder, from a suit for ten dollars, to one involving 

millions. ' 
It can be inferred from what I have said that the 

line of demarcation between criminal and civil ca es is 
not clearly defined. Civil nits such as those relating 
to lands. mortgages, debts, etc .. are tried by the same 
tribunal, the procedure being nearly the same as in 
criminal cases. Indeed, the penalties imposed for non-
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fulfillment of the decrees of the court are not essentially 

different. 
The laws and practices of China above described have 

now been enforced for many centuries. Generation 

of Chinese have lived, moved, worked and died under 

them. Time has proved that they are adapted to the 

needs and genius of the people. True it is that now 

and then they see a miscarriage of justice, but they 

believe that this is due to the incompetency or corrup

tion of the. presiding officer, and not to any defect or 

imperfection in their system. It wa not till a mixed 

case occurred and had to be tried that the inequality of 

their laws and imperfection of their system becallle 

apparent to them. \Vhen I say a mixed case, I mean 

one in which the complainant or plaintiff is a Chinese 

and the defendant a foreigner, or vice ~·crsa. In the 

treaties which China has concluded with different coun

tries it is stipulated that o long as the laws of China 

differ so much from those of other countrie , " there can 

be but one principle to guide judicial proceedings in 

mixed cases, namely, that the ca e i tried by the official 

of the defendant's nationality, the official of the 
plaintiff"s nationality merely attending to watch the 

proceedings in the interests of ju tice. The law admin

istered will be the law of the nationality of the officer 

trying the case." By virtue of the e treaty pro

vi ions, if a Chinese assaults a foreio·ner, he i to be 
tried and puni heel according to Chine e law; I ut, if he 

is assaulted by a foreigner. the case can only be tried 

by the foreigner"s consul. If convicted, he is punished. 
not in accordance with Chinese Jaw, but in accordance 
with the Jaw of his own country: which is generally 
much more lenient than the Chinese law. The dis
similarity and inequality in the punishments inAicted on 
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off nder m mixed case " ·ill at once be apparent, if 

we take, for an example, the case of homicide. Sup

posing a foreigner is killed in an affray by a Chinese, 

the latter will have to suffer death in accordance with 

section 290 of the Penal o le, which provi~e that 

"all per ons g uilty of killing in an affray, that is to say, 

st riking in a quarrel or affray so as to kill , thotwh 

without any exp ress or implied design to kill, shall , 

whether th e blow was struck with the hand or the fo ot, 

with a metal weapo n o r with any instrument of any 

kind, uffer death by bein trangled after the usual 

period of confinement.'' But, if the ca e i reversed , th at 

is to ay, if a Chinese is killed by an European or an 

American, the accused will not, in any ca e, be sentenced 

to death. In all probability, he will be senten ced to a 

longer or shorter term of imprisonment according to 

circumstance , or, perhaps, let off with a fine. If the 

Chinaman is killed in play or purely by accident, n 

American or E uropean court will COI1\·ict the killer. 

But it is a very different matter with a Chinaman , if be 

shoull be the killer. in such a ca e. The consequences 

a re serious. as he is surely to be convicted under ec

tion 292 of the ode, which reads: 

"All persons playing with the fi sts, with a stick, o r 

with any weapon or other means whatsoever which 

can be made the instrument of killing, and thu killing 

or wounding some individual, ha ll uffer the punish

ment provided by the law in any ordinary case of killing 

or wo undin g in an affray; otherwi 1 e any person who, 

being engaged in an affray, by mistake kill s or wound 
a bystander, shall he punished in the same manner. that 
is, shall suffer cleath by being strangled.'' 

Now. let me take a civil case. Suppa e a foreigner 
is sued by a Chinese merchant for the recovery of a 
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debt of $w,ooo. The case naturally comes up before 

the consul of the country to which the foreigner 

belongs. The Chinese merchant has to produce strong 

evidence in support of his claim _in order to obtain a 

judgment in his favor. Even then he is not sure that 

he can recover his money. If the foreigner has any 

goods or any other kind of property that can be se.ized. 

the Chinese merchant may, perhaps, be able to get 

possession of them and have them sold to satisfy his 

claim. But it is more likely that there is nothing he 

can levy on. In that case he has no further remedy. 

According to the law of some nations, a judgment

debtor cannot be put in jail. Furthermore, a foreigner, 

who o\\·es other i)eople money and is unable to pay his 

deb'ts in full. can either o·o into bankruptcy under the 

insolvent la\Y, or make a general a signment for the 

benefit of his creditors. If he resorts to either course 

in a straightforward manner without fraud, •his whole 

indebtedness is wiped out, no 1i1atter how much or how 

little his creditors may get back in the settlement. 

Henceforth he can engage in business again without any 

old debts hanging over him. 

· Now, let us see what a Chinese can do, or, rather. 

cannot do, when he is unfortunate enough to nm 

heavily in debt. All that he can do is to call a meeting 

of his creditor and offer to settle with them on an 

equitable ba is. But. if any of his creditors refuse to 

accept his terms, there is no Chinese court or insolvent 

law that can give him relief. If a judgment is obtained 
against him by a foreigner in a suit brought for the 

purpose, his property will be seized. If that does not 
realize enough to pay his debt in full, the property of 
his wife and children. and frequently of his parents and 
brothers also, is clistrainecl. Jn the meantime he is 
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arrested and put under confinement until the full 

amount he owes the foreigner is satisfied. Let me give 

you a case in point. I have in mind a respectable 

Chinese merchant I knew, who, on account of his reck

Jess, but perfectly legitimate. speculations in busines , 

had the misfortune of becoming insolvent. mong his 

creditors was a · foreigner, " ·ho, through the consular 

representative of his country. brought a suit against 

him. He was summoned to appear before the proper 

Chinese magistrate. and, as the amount of the claim was 

not disputed, he was at once confined in the yamen. In 

the meantime all his property was seized and old, but 

it did not realize enough to pay the full amount of the 

judgment debt. I learned subsequently that he was 

kept in jail for several years, and could not rerrain his 

liberty until his relatives came forward and helped him 

to pay all that he owed the foreigner. 

It may be urged, on the other hand, that, in the cases 

just cited, the parties were dealt with aq:ording to the 

laws of their respective countries, and that, if the parties 

had been all Chinese, they would have received exactly 

the same treatment. This, I admit, is, indeed, true. 

But the fact remains that, for the ame offense com-
' mitted in China, different punishments are imposed 

according as the offender is a foreigner or a Chinese. 

A Chinese offender is severely dealt with in accordance 

with the law of the land, but a foreign offender is tried 

by a different Code, which is more lenient in its pro
visions, and receives far less punishment from the 
consequences of his misdeeds. This state of things is 
anything but satisfactory. It often produces friction 
between the foreign ancl the local officials. and is a con
stant source of complaint among; the natives. The 
Penal Code has now been in force for more than two 
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hundred and fifty year . Many of its provisions are 

taken from the Codes of prece ling dynastie and 

embodied in it. At the time of its adoption it was, no 

doubt, suited to the circumstances of that period, for 

the Empire of China was then practically hut out from 

commerce and intercour c with the we tern nation '. 

There were no port opened to foreign trade, where 

hundreds and thou and of foreigners could reside and 

transact business \\·ith the native as there are now. 

There were no treaties with other nations then in force, 

conferring ex-territorial rights and special privileges 

upon foreigners in the country a there are now. \Vhat 

is needed, in my humble opinion, i to recast and re\'i e 

the Code to suit the requirements and circumstances of 

the present day. 1any of its sections should be 

retained, while many others, which are not in keeping 

with the present state of ociety, hould be con icier

ably modified, if not entirely changed. I may say that 

efforts have been made in this direction on my part, 

but so far without success. In Yiew of the many 

thousands of foreig-ners residing in Yari u parts of 

China and the vast trade that is being daily carried on 

by millions of nati\·es with them, it seem to me that 

there is an urgent neces. ity for the compilation of a com

mercial code. giving the law ' relating to patents, 

copyrights. corporations, shipping and other kindred 

subjects, and also a Code of Procedure for the trial of 

mixe I cases, both criminal and ciYil. The \\·ant of such 

Codes is everely felt. It seems to me that n w i just 

the time for such a useful \\'Ork. The power, which, 

through its ach·ice and inAuence, is instrumental in 

bringing about so beneficent an undertaking as this will 

confer a great boon on foreigners and natives alike 111 

hina. 



\Ve have just pas eel out of an old century and 

entered the threshold of a ne\\- one. The nineteenth 

century has furnished many examples of noble 

achie-vements of men and nations for our admiration and 

emulation- such as the abolition of slavery, the eman

cipation of serfs, the extension of intercour e and 

commerce between peoples, the mitigation of the horrors 

of war and the gradual recognition of the principle 

of arbitration in the settlement of international dis

putes. Now, we are at the beginning of the twentieth 

century. He would be a bold man, indeed, who hould 

predict that during this century the millennium would 

urely come. But 1 think it is not too sanguine to hope 

that the opening of the new century will be signalized 

by the erection of a grand monument of humane legis

lation, which, while providing just punishments for evil

doers, hall ecure equal rights and liberty to both 

foreigners and natives in China without distinction or 

discrimination. In thi noble work I trust that this 

great nation, " -ith the advice and assis.tance of the 

eminent lawyers of the Empire State, will take a .promiJ 

nent part. Happy will be the day when uniform princi

ples of law, ba eel on justice and equity, shall prevail 

. throughout the world. 
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