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Preface and Acknowledgments

The Civil Rights Act of 1964 was an extraordinary achievement of law,
politics, and human rights. On the fiftieth anniversary of the Act’s pas-
sage, it is appropriate to reflect on the successes and failures of the civil
rights project reflected in the statute, as well as on its future directions.
This volume represents an attempt to assess the Civil Rights Act’s legacy.

On October 11, 2013, a diverse group of civil rights scholars met at the
University of Michigan Law School in Ann Arbor to assess the interpre-
tation, development, and administration of civil rights law in the five
decades since President Lyndon Baines Johnson signed the Civil Rights
Act. In the volume that follows, readers will find edited versions of the
papers that these scholars presented, enriched by our lively discussions
at and after the conference. We hope that the essays in this volume will
contribute to the continuing debates regarding the civil rights project in
the United States and the world.

This volume, and the conference from which it emerged, would not
have existed without the generous financial support of the Anti-
Discrimination Center. We thank the Anti-Discrimination Center and its
executive director, Craig Gurian, for their tremendous assistance. The
current and former deans of the University of Michigan Law School,
Mark West and Evan Caminker, also were especially supportive of this
project. We thank Jenny Rickard, Jenny Whalen, and Jessica Hanes for
their tireless staff work to make the conference and volume a success.
And last but not least, we very much appreciate the editorial assistance
of two terrific students, Cali Cope-Kasten and Rachel Goldberg.



Performative Citizenship in the Civil
Rights and Immigrant Rights Movements

Kathryn Abrams

In August 2013, Maria Teresa Kumar, the executive director of Voto
Latino, spoke alongside civil rights leaders at the fiftieth anniversary of
the March on Washington. A month earlier, immigrant activists invited
the Reverend Al Sharpton to join a press conference outside the federal
court building as they celebrated a legal victory over Joe Arpaio, the
anti-immigrant sheriff of Maricopa County. Undocumented youth orga-
nizing for immigration reform explained their persistence with Martin
Luther King's statement that “the arc of the moral universe is long, but it
bends toward justice.”!

The civil rights movement remains a potent reminder that politically
marginalized groups can shape the law through mobilization and col-
lective action. This has made the movement a crucial source of sym-
bolism for those activists who have come after. But it has also been a
source of what sociologist Doug McAdam has called “cultural innova-
tions™?: transformative strategies and tactics that can be embraced and
modified by later movements. This chapter examines the legacy of the
Civil Rights Act by revisiting the social movement that produced it and
comparing that movement to a recent and galvanizing successor, the
movement for immigrant rights.2 This movement has not simply used
the storied tactics of the civil rights movement; it has modified them
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in ways that render them more performative: undocumented activists
implement the familiar tactics that enact, in daring and surprising ways,
the public belonging to which they aspire.* This performative dimen-
sion would seem to distinguish the immigrant rights movement, at the
level of organizational strategy, from its civil rights counterpart, whose
participants were constitutionally acknowledged as citizens. However,
focusing instead on the legal consciousness and self-conception of indi-
vidual activists may unveil greater similarities between participants in
the two movements. As the individual narratives elicited by sociologists
and historians of the civil rights movement demonstrate, participants in
many civil rights campaigns were asserting a citizenship in which they
did not feel secure, notwithstanding its formal recognition in law. In this
respect, both movements relied on what Patricia Williams has called the
“alchemy” of claiming rights that may be emergent or precarious as a
means of securing their formal recognition.

Part I of this chapter examines the civil rights movement and the
immigrant rights movement from the standpoint of organizational
strategy and tactics. It focuses on two “cultural innovations” that have
become hallmarks of the civil rights movement: the use of direct action,
particularly civil disobedience, to protest Jim Crow laws in Southern
states, and the campaigns that sought to prepare and register black res-
idents for the franchise in rural communities of the Deep South, such
as Mississippi. Both direct action and civic engagement campaigns have
been central to the emerging movement for immigrant rights. But they
have been implemented with distinctive variations, which enable the
assertion of belonging by one visible and compelling segment of the
immigrant population—undocumented youth. Part II reconsiders the
claim advanced in Part I, that the immigrant rights movement is distinct
in its performative dimension, by focusing on the individual legal con-
sciousness of participants. This analysis suggests that early civil rights
activists also performed a citizenship they did not experience as secure
in order to bring it more fully into being. The work of social scien-
tists such as Francesca Polletta and Charles Payne, who have studied
the civil rights movement at the level of individual legal conscious-
ness, demonstrates that the sense of belonging experienced by grass-
roots activists in the movement was shaped as much by the pervasive
threat of state-sanctioned violence as by the formal rights of citizenship
they were seeking to enforce. The role of “first-class citizens,” which
activists undertook to secure the enforcement of their rights, may have
felt to them as uncertain or aspirational as the civic roles embraced by
undocumented immigrants,



Performative Citizenship in the Civil Rights and Immigrant Rights Movements
I. Organizational Tactics: Adoption and Adaptation

A. Direct Action and Civil Disobedience

The civil rights movement deployed a range of direct action tactics,
whose moral impetus and visual imagery became synonymous with the
movement in the public mind. Boycotts brought coordinated economic
pressure to bear on those who followed segregationist laws or practices.’
Sit-ins violated Jim Crow laws, which protesters viewed as inconsistent
with federal guarantees of equal protection.® Freedom riders exercised
the federal right to integrated public accommodations in state contexts
where that act of integration sparked violent resistance.” These actions
made visible to the public that constitutional guarantees of equal protec-
tion and full citizenship were being flouted by Jim Crow laws and South-
ern resistance. Direct action tactics also highlighted the moral resolve of
protesters and their willingness to endure hardship in order to commu-
nicate their message.3

But these tactics served an additional purpose: they exposed the
regime of often-violent enforcement that held segregative practices in
place.” The dogs and firehoses that Bull Connor loosed on student pro-
testers in Birmingham and the angry mobs who attacked Freedom Rid-
ers as they debarked at interstate bus terminals set in motion several
responses that were critical to movement strategy. These repressive
responses often triggered court challenges, which enabled federal judges
to articulate the federal guarantees applicable to African Americans.'?
Moreover, where state officials targeted protesters with violence, or
failed to restrain the violent response of their citizens, protesters could
demand—and occasionally received—{federal intervention and protec-
tion.!! Finally, and perhaps most importantly, confrontations between
nonviolent protesters and violent state officials or citizens elicited broad
media coverage, which could incite empathy, indignation, and outrage
across broad swaths of the American public.!? Campaigns targeting
communities that combined Jim Crow laws with volatile law enforce-
ment were particularly effective in influencing a legislative response.!3
The meetings, trainings in nonviolent protest, and mass arrests that sur-
rounded direct action events also built deep solidarity among protest-
ers.14

The immigrant justice movement has deployed many of these tactics
with a full awareness of the expressive value of their legacy. Protests
over the enactment of Arizona’s S.B. 1070, the first in a spate of anti-
immigrant state laws, utilized many of the direct action tactics that
had helped civil rights activism to gain purchase. The enactment of
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the law was swiftly followed by the announcement of an economic
boycott of the state, organized by coalition of immigrant groups and
endorsed by Rep. Raul Grijalva, a proimmigrant member of Congress.!?
A cascade of protests, including a one-hundred-day vigil at the state
capital, followed.!® Protesters held sit-ins on public streets and at state
and federal buildings; they occasionally blocked the vehicles of anti-
immigrant Sherriff Joe Arpaio of Maricopa County. A group of undocu-
mented activists boarded the Undocubus for an interstate journey to the
2012 Democratic National Convention (DNC).)7 However, the contexts
in which movement activists utilized these tactics, and the ways in which
they were executed, often diverged from those of the civil rights move-
ment.

First, the appeal to the federal government implicit in these tactics
was a more ambivalent undertaking. While the Obama administration
ultimately challenged S.B. 1070 on the grounds that it was preempted
by federal authority over immigration, a complex array of laws and
programs, such as section 287(g) of the Immigration and National Act
(287(g)) and Secure Communities, created partnerships between state
and local officials and the federal government in the enforcement of
immigration law. This meant the federal government was often directly
implicated in the very patterns of enforcement to which protesters
objected. Second, although direct action tactics have been similar, they
have been directed toward different targets and have reflected different
kinds of strategies. Because enforcement of federal immigration law
rests substantially in the discretion of state and federal law enforcement
agents, it is more difficult to stage a protest that targets a particular law,
or captures its symbolism, in the way that the lunch counter sit-ins,
for example, captured the quotidian yet corrosive character of segrega-
tion. Early examples of direct action by immigrants were often staged
to manifest generalized resistance, with protesters sitting on a banner
in the middle of a busy street or in a courtyard in front of a state or
federal building. More recently, activists have sought to target the oper-
ation of immigration enforcement by chaining themselves to buses car-
rying immigrants toward deportation or buildings where the detention
or processing of those subject to deportation occurs.!® Moreover, direct
action tactics by immigrant groups have not predictably provoked the
repressive response that sparked widespread publicity during the civil
rights movement. Although a sea of cell phones has been raised to cap-
ture each encounter between police and protesters,'® there have been
few incidents of brutality in the confrontation or arrests of those prac-
ticing civil disobedience. This may be partly because law enforcement
officials have learned the lessons of the civil rights protests. But it may be
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because officials have had a different weapon to wield against protesters,
particularly as undocumented activists began to join in acts of protest
and civil disobedience. The fact that undocumented activists taken into
custody in connection with civil disobedience or other acts of protest
could be subject to detention or deportation on the basis of their immi-
gration status has introduced a new dynamic into direct action events.
The fear of deportation and family separation is present for undoc-
umented protesters, as the fear of violence had been for civil rights
demonstrators. But it is a less visible fear, and when realized in the con-
text of an “off-camera” administrative process, it has not subjected law
enforcement to publicity or to comparably widespread moral judgment.
Consequently, activists have been required to develop additional tactics
to turn direct action protests to their strategic advantage.

One particularly powerful tactic was introduced by DREAMers,
undocumented youth who were among the first undocumented activists
to assume visible leadership in the larger immigrant justice movement.
Beginning in 2010, as they mobilized for a federal law that would have
granted a path to citizenship for childhood arrivals, DREAMers began to
“come out” as “undocumented and unafraid”?° This tactic drew inspi-
ration from the self-disclosures that became paradigmatic for the LGBT
movement as a vehicle for fighting isolation and generating both com-
munity and public awareness.?! It also drew on the practices of self-
narration common in feminist consciousness raising and in mass meet-
ings of the civil rights movement.?2 This self-narration had several func-
tions in immigrant activism. The first was raising consciousness and
conveying information. The stories of undocumented activists commu-
nicated what it was like to be a person without legal status, thus con-
veying a reality that was starkly unfamiliar to most Americans. Young
activists described surviving day to day without even the assurance pro-
vided by a legal presence that a family would not be deported or sep-
arated; they described the difficulties of trying to make a living or get
an education any of the government-conferred benefits—from a social
security number to in-state tuition or scholarships—that many with
legal status take for granted.?? But the stories of undocumented youth
were not simply narratives of suffering. They were also stories about
progress made in confronting and transcending these limitations, both
through individual effort and through political solidarity. Finally, there
was also a persuasive and performative dimension of “stories of self”
that was directed at the larger public. Coming out as “undocumented
and unafraid” reflected an almost Austenian performativity. Those who
declared their fearlessness in coming “out of the shadows” may well have
felt fear, yet they found energy, strength, and resolve in their own dec-
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larations, the parallel actions of others, and the responsive shouts of
“undocumented and unafraid” that surrounded them as they exposed
their identities, crossed borders, or chained themselves to public prop-
erty. By speaking directly and candidly to the public and petitioning the
government for redress of grievances, they were claiming the role of
citizens—a role that felt both earned and precarious.?* They were also
enacting, in salient respects, the political reality to which they aspired:
a political world in which they could engage, as members, over critical
questions of national policy. But because undocumented immigrants
did not yet enjoy, as a matter of formal law, the role that they were
claiming, these disclosures had persuasive as well as performative value.
They showcased DREAMers as participants with moral courage and
political responsibility who were willing to take risks to win a role for
which they were otherwise prepared, much as the willingness to endure
violent attacks with nonviolent perseverance had distinguished civil
rights protesters.

Whether activists were mobilizing for federal reforms or resisting
oppressive state laws, practices of “coming out of the shadows” and
“telling your story” had a flavor of civil disobedience. They made visible
an ongoing violation of the law and exposed violators to potential con-

sequences? in order to change the law. When these practices of self-

disclosure26

were combined with familiar forms of direct action, the
combination made the risk-taking of undocumented activists visible and
generated visibility for the movement. For example, in July 2012, during
the federal civil rights trial of Sherriff Joe Arpaio, four undocumented
Phoenix activists held a press conference announcing their status and
sat down in the street in front of the federal court building, subject-
ing themselves to arrest.2’ Or, later that summer, several dozen undoc-
umented activists rode the Undocubus across several states that had
enacted or considered anti-immigrant legislation, en route to the in the
Democratic National Convention in Charlotte, North Carolina.?® These
protests used tactics popularized by the civil rights movement: the sit-in,
the freedom ride, the confrontation at the Democratic National Conven-
tion. But in each case, protesters used a new and innovative tactic—self-
disclosure and self-narration by undocumented activists—to attain the
visibility and mount the kind of moral claim that civil rights protesters

had achieved by exposing themselves to state-sponsored violence.

B. Voter Registration and Civic Engagement

As a movement of citizens who were, for all practical purposes, dis-
enfranchised, the civil rights movement embraced twin imperatives.
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First, it sought to enable African Americans to exercise their right to
vote, which would signal the advent of “first-class citizenship” and would
be integral in securing future legislative reforms. Second, because that
right, and any future reforms, would likely require legislative action for
its vindication, the movement sought to elicit the political mobilization
of those who were already able to exercise the franchise—namely, sym-
pathetic whites. The vote was sometimes the object of direct action cam-
paigns, such as the Southern Christian Leadership Conference’s (SCLC)
efforts in Selma in 1964.29 but it was also the focus of a second kind
of campaign. In the counties of the Deep South, activists from groups
like the Student Nonviolent Coordinating Committee (SNCC) sought to
persuade black residents to register to vote. This was no modest under-
taking. Blacks who attempted to register suffered economic retaliation
and physical violence from employers, neighbors, and state actors.3° Yet
organizers sought to highlight voter participation as a vehicle for full cit-
izenship and to impart to participants the knowledge and civic respon-
sibility that would sustain it. For example, in SNCC's “Mississippi Pro-
ject,” organizers not only sought to facilitate black voter registration but
also provided registrants and residents of local communities with the
experience of electoral participation through the Mississippi Freedom
Democratic Party (MFDP).3! The MFDP conducted its own primaries
and conventions for local African American participants, giving those
who had not previously participated direct experience of the electoral
process. The project also enabled some MFDP activists to communicate
their experience and commitment to a dubious white public as a result
of claiming their right to be seated at the 1964 Democratic National
Convention. Another innovation of the Mississippi Project (sometimes
referred to as “Freedom Summer”) was to bring hundreds of elite, white
college students to work with local organizers in rural Mississippi.?? The
role of whites in promoting registration in Mississippi, which built on
years of organizing by SNCC activists, was more than an injection of
relief troops in a sharply embattled region. The dangers to which both
black and white activists were exposed—captured chillingly by the mur-
ders of organizers Goodman, Cheney, and Schwerner in the summer of
1964—made the meaning of massive resistance, and of second-class cit-
izenship, stunningly concrete to the students and their well-connected
parents. Their concrete understanding of the ways that racial hierar-
chy was maintained by state-supported violence prompted demands
for protective federal intervention in Mississippi and created a body of
influential allies for the movement as a whole.??

Civic engagement has also played a large role in the movement for
immigrant rights, but it has been structured by a different set of dynam-
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ics. Undocumented immigrants face a barrier to the franchise that is dif-
ferent from the registrars and sheriffs of Mississippi. With no legal status
(and for most no legal presence), undocumented immigrants cannot
assert even a formal right to the franchise. Legislative reform providing
some path to citizenship is necessary before such a claim can be made.
To enlist support for such legislation, immigrant activists, like their civil
rights counterparts, have been required to mobilize voters beyond the
group who stands directly to benefit. The immigrant rights movement,
however, can draw on a group of Latino voters that is more proximate
than the general population of whites and far larger than the group of
“Freedom Summer” parents whose familial connection to segregationist
violence spurred their political participation. Many Latino voters have
firsthand exposure to the struggles of undocumented family members,
friends, and neighbors or have experienced their own fear of family sep-
aration. The challenge, however, has been to reach and mobilize a group
of voters who have not historically turned out in high numbers®* and
help them make the connection between the changes they want to see,
and their own electoral participation.

A pivotal innovation in this effort has been the recruitment of undoc-
umented youth to register and mobilize Latino voters. A series of civic
engagement campaigns in Arizona demonstrate the potential of this
practice. Undocumented youth have been volunteering in civil engage-
ment campaigns in Arizona since at least 2011 when Randy Parraz and
Citizens for a Better Arizona mounted a recall campaign against Russell
Pearce, the legislative sponsor of $.B. 1070.3 Youthful volunteers signed
on to challenge a politician who had exposed their communities to fear,
surveillance, and harassment. Both those who had already been active
in politics, such as members of the Arizona Dream Act Coalition and
those who were entirely new to organizing, came out for the effort
to register voters. When voters seemed reluctant about registering or
doubted that their vote could make a difference, undocumented vol-
unteers engaged them by narrating their own experience under S.B.
1070, arguing that if they could make a difference when they could not
even cast a ballot, surely a registered voter could make a contribution to
bringing about change 3% This tactic was given a powerful boost when
Pearce was defeated by an unlikely combination of Latino voters, mod-
erate business interests, and concerned Mormons. Both Latino voters
and undocumented volunteers saw that they could make a difference in
the direction of state politics.3” Perhaps the most striking example of
this approach occurred in the summer and fall of 2012, when a coali-
tion between a proimmigrant civic engagement organization and a local
union recruited more than two thousand teenage volunteers and orga-
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nizers, many of them undocumented, to register voters for the Novem-
ber 2012 election. Calling their campaign “Adios Arpaio,” the activists
used the reelection campaign of the sheriff of Maricopa County as a
hook for registering and motivating Latino voters.?® Through a system-
atic training process supported by nationwide organizations such as the
Center for Community Change, young activists learned to share their
stories of racial profiling and family separation perpetuated by Arpaio’s
forces and to engage creatively with apathetic or reluctant voters. A
DREAM Act organization supplemented their efforts with the “I am a
DREAM Voter” campaign, in which DREAMers asked registered voters
to cast their ballots on in support of pro-DREAMer candidates and poli-
cies. Although Arpaio was reelected, his margin was very narrow, and
the campaigns registered tens of thousands of new Latino voters in the
greater Phoenix area.®?

The civic engagement campaigns reflected another dimension of the
performative strategy of the immigrant rights movement. The volun-
teers who canvassed in Arizona’s civic engagement campaigns became
deeply involved not only with the principal goal of replacing particular
elected officials but also with the mechanics of the vote, the issues facing
particular neighborhoods, and the concept of political accountability.*°
In many cases they taught citizens either about the substantive issues
or about filling out a ballot. Placing undocumented youth in an integral
facilitative role in relation to one of the most central rights of citizenship
created a new political reality just as the meetings, caucuses, and elec-
tions of the MFDP created a new political reality in which mainstream
participants could see the knowledge and commitment of the new par-
ticipants differently. Yet, if anything, the inauguration of new political
relations—the improbable claiming of the “space of citizenship”—was
even more striking in the case of young immigrants. Theirs was not a
parallel process: they were integrally involved with citizens in their reg-
istration to vote and the casting of their ballots. And the young people
who performed this role were not American citizens brutally deprived
of their voting rights but residents with no legal status and, in some
cases, no legal right to be present. Both the efficacy and the transforma-
tive symbolism of this strategy were such that it was perhaps no surprise
that the Arizona legislature soon began to enact legislation regulating the
roles of volunteers in the early balloting process.



10 A Nation of Widening Opportunities

Il. Rights Consciousness, Emergent Rights, and Performative
Rights Assertion

Thus far the civil rights movement and the immigrant justice movement
have been considered as constellations of actors on the public stage. This
lens reveals that the discourse, the strategies, and the specific tactical
repertoires of the civil rights movement have become symbols and tem-
plates for the immigrant justice movement and for many other move-
ments. This perspective also highlights the ways that immigrant activists
have revised these strategies and tactics to encompass new practices.
These practices of self-narration and multifaceted civic engagement are
performative along several dimensions. First, they enable immigrants to
reject the fear and the resulting posture of hiding that governmental offi-
cials have sought to impose on them through anti-immigrant legislation
and enforcement efforts. Second, these tactics have enabled undocu-
mented activists to “claim the space of citizenship” while simultane-
ously developing and manifesting the skills and attributes that serve to
unsettle public understanding of undocumented immigrants and their
belonging. Finally, these performances create an outside—a public
impression—that emanates more from desire and imagination than
from legal foundation or subjective self-conception. In concrete and
socially transformative ways, immigrants undertake the tasks of a citi-
zenship they have not yet been granted and manifest a confidence and
self-possession that may belie a far more ambivalent set of feelings and
expectations. These performative dimensions of the recent immigrant
mobilization might seem to distinguish it from a civil rights activism
that was grounded in the guarantees of the Civil War Amendments and
sought to make good on their incomplete promise through federal leg-
islation and enforcement.

But the literature of social movements suggests another way to look at
these two efforts: not as movements engaging with legal institutions in
carefully choreographed repertoires but as situated groups of individual
actors, asserting or negotiating rights claims. From this perspective, the
question is how actors in these two movements think about their rights,
or how they see their relation to the polity as they go about their day-
to-day work. Viewed in this way, taking the individual activist and his or
her legal or rights consciousness as the focus,*! the difference between
the movements is not as stark as one might initially suspect. For many
grassroots participants in the civil rights movement, the formal rights
to citizenship and to equal protection that were conferred on African
Americans by the Civil War Amendments were less constitutive of their
sense of rights and of belonging than the regimes of social and institu-
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tional exclusion, economic retaliation, and public-private violence that
structured their daily existence. In pivotal contexts such as movement
organizing in Mississippi, the self-assertion of African American activists
had aspects of performativity that, in some respects, resemble those of
the immigrant justice movement.

A. Rights Consciousness and Emergent Rights among Immigrant
Activists

As noncitizens who lack a legal status and, in most cases, a legal right to
be present, immigrant activists do not instinctively regard their “rights”
as formal claims that can be directed to courts or enforced by legisla-
tures.*2 The experience of mobilizing without legal status, and indeed
the experience of navigating American society without many formal
rights, has engendered in many immigrant activists an attitude of
improvisatory self-reliance. They view progress as more likely to arise
from their own organizing than from the declarations of the courts.%3
Consequently, groups often operate orthogonally to formal occasions
of rights declaration.* Immigrant activists have used major court dates
as opportunities for rallying, marching, or direct action—for reminding
public officials that “we are still here and we are watching*® Activists
across the country marched on the day that the Supreme Court heard
argument in Arizona v. United States*® Activists in Arizona held a press
conference and engaged in civil disobedience on the day that Sherriff
Joe Arpaio testified before the district court in Melendres v. Arpaio.’
Participants also seem to understand their activism as working parallel
to formal adjudicative processes. For example, activists sometimes say
that the Melendres decision simply confirmed what they knew about Joe
Arpaio when they sat down in front of his trucks or conducted the “Adios
Arpaio” campaign 48

One primary way in which undocumented activists seem to under-
stand their own rights, however, is as claims to be negotiated or extended
through assertion in encounters with law enforcement officials. One
starting point for this assertion of rights is the “Know Your Rights” ses-
sions that have been held throughout Arizona and other states, often
sponsored by legal organizations such as the ACLU in conjunction with
local proimmigrant organizations. These forums have been frequent
and well-attended events that have served as both a basis for organizing
and a vehicle for preventing panic in the face of legislation like S.B.
1070.*° They advise members of the community about what they should
do in preparation for a stop, detention, or deportation. The range of
rights that undocumented immigrants can assert in encounters with
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state law enforcement officials or with agents of Immigration and Cus-
toms Enforcement (ICE) is, in a formal sense, limited.’® For example,
they can decline to tell law enforcement officials where they are from
(though this information may become available if they are ultimately
held and fingerprinted). They can ask for a lawyer if they are detained.
They can create an advance directive specifying who will be responsible
for their children (or pets or property) if they are deported. None of
these rights, however, will predictably prevent detention or deportation.
Yet some immigrant activists report that knowing about these rights can
make a difference in the way they engage law enforcement if they are
actually stopped and the way they live their daily lives.®! This greater
confidence is an advantage to the movement because it may prevent
daunted immigrants from returning to their countries of origin in the
face of restrictive state legislation. Some report that simply having made
arrangements for the care of their children gives them greater peace of
mind as they travel from home to work and back.”? Others say that they
feel less panic when they are stopped, and they are less likely to make
costly errors. One young woman explained that this kind of prepara-
tion helped her assert her rights over a thirty-six-hour period of deten-
tion. She noted, moreover, that the calm and persistent way that she
responded when questioned helped persuade Immigration and Cus-
toms (ICE) officials that she was “a good person”—the kind of person
who should be released rather than deported even though officials ulti-
mately understood that she was in the United States without authoriza-
tion.%3

This example points to a peculiar feature of immigration enforce-
ment, particularly in a period of legislative stalemate, in which many
important decisions related to detention and deportation rest on a broad
and differentially applied set of enforcement priorities. In the gray area
of intersection between immigration law and discretionary enforcement
priorities such as those contained in the Morton memorandum,’® one’s
de facto “right” to remain—which is not a formal legal right but an expe-
rientially grounded judgment about the acts for which, or circumstances
under which, one will not be deported—may ultimately be established or
extended by tendentious efforts to push the envelope. One young man,
a naturalized citizen who had been active in the early formation of Ari-
zona’s DREAM Act movement, described his disbelief when he heard
that the first DREAMers had identified themselves publicly as undocu-
mented. “My God, I thought, those kids are going to be deported. But
then they were not. And soon others joined them,” making similar self-
disclosures.”® Had those initial DREAMers not disclosed their status,
the entire community might still believe that their self-identification
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would trigger deportation. After their action, many began to believe that
it might not—at least not predictably—do so. Hundreds of DREAM-
ers began to live their lives and conduct their politics differently as a
result.36 This assertion of emergent rights”’ was performative in the
sense that it reflected neither a foundation in established law nor a
grounding in the subjective expectations of the participants, who likely
also assessed the risk of deportation as great. Perhaps more important,
this act was performative in the sense that activists’ willingness to suffer
the consequences of a previously untested form of political conduct
helped establish this form of engagement as a plausible strategy—a
lower-risk activity than had previously been believed. Because activists’
legal status has not changed, these acts of self-assertion continue to
occupy a gray area of hazard. Although the DREAMers themselves may
not be deported for coming out as “undocumented and unafraid,” there
are cases in which their family members have been detained or have
come close to deportation in the wake of this form of activism.’® But,
due in large part to this purposeful pressing of the envelope, the scope
of the de facto “right to remain” has expanded a bit.

Activists explain the resolve that has animated these risk-taking acts in
many ways.”? Some point to a feeling of necessity—that is, they must
attempt to press boundaries because there is no other choice. “When
your back is to the wall, you come out swinging” is a phrase that emerges
regularly among Arizona activists. Another kind of explanation that
reflects some tension with the preceding explanation is that undocu-
mented youth often feel like they belong to American society. “We are
citizens without the papers,” activists frequently say.®? A sense of autho-
rization may also come from a subset of families who approach being
undocumented matter-of-factly and teach their children that it should
not be a barrier to their aspirations.! A feeling of authorization may also
be generated through solidaristic activity within the movement through
which activists learn that “it doesn’t have to be this way: we can empower
ourselves to make a change”®? or that “the safest place for anyone tar-
geted by these laws is out, proud, and part of an organized commu-
nity."5% But performative assertion of emergent rights—asserting oneself
and/or one’s right to remain in a negotiation with a state or federal ofh-
cial acting in a gray area of enforcement discretion—may have value in
establishing new boundaries for the activity of undocumented immi-
grants.

13
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B. Emergent Rights and Performative Citizenship in the Civil Rights
Movement

One might expect this pattern of rights-consciousness and rights-
assertion to distinguish the immigrant justice movement from the civil
rights movement, which is grounded on a conception of rights as legally
established entitlements. No less a document than the Constitution
declares the rights of former slaves and their descendants to citizenship
and to the nondiscriminatory exercise of the right to the vote. These
rights faced adamant resistance; they required articulation by the courts
and enforcement by the elected branches, neither of which was a fore-
gone conclusion as the civil rights movement waged its early campaigns.
But the specific rights asserted by the movement had a basis in written
law. Moreover, as citizens and as federal rights holders, African Amer-
icans assumed a plausible role when they petitioned their government
for the redress of their grievances.®* The notion of rights as formal con-
stitutional guarantees, which had only to be enforced by the federal gov-
ernment against state and local resistance, was central to the discourse
of the movement. As Martin Luther King Jr. told a mass meeting at the
beginning of the Montgomery Bus Boycott, “We are not wrong..[and]
if we are wrong, the Supreme Court is wrong, and if we are wrong, the
Constitution is wrong.”6?

But if we move from the public discourse and group-based tactics of
the movement to the self-understandings of participants doing the work
of the movement on a daily basis, a different picture emerges. For the
mother sending her child to the first integrated school in her city or the
Mississippi sharecropper mustering the courage to register to vote, for
countless movement participants facing administrative intransigence,
employer retaliation, and the ever-present threat of state-sanctioned
violence, rights were never simply constitutionally established objects
of federal enforcement.%¢ In individual and family conversations and
in mass meetings at black churches, participants had to persuade them-
selves and each other that they could claim the role of citizens, a role
that was as much a product of their persistent, if uneasy, self-assertion as
of the declarations of federal courts.

This dimension of the civil rights struggle can be glimpsed, for exam-
ple, in Francesca Polletta’s analysis of rights consciousness among SNCC
activists in Mississippi from 1961 to 1966.5 Studying the sharecroppers
and domestic workers who risked their lives and livelihoods to register
to vote, Polletta did not find actors who felt that their constitutionally
established rights simply had to be vindicated by federal intervention
and affirmation. She saw people whose daily lives drove home the
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lessons of their marginality and second-class citizenship, and whose
struggle, as they put it, to achieve “first-class citizenship” was fraught
with retaliation, harassment, and pervasive physical danger. These
activists, Polletta explained, played an active role in unsuccessful lawsuits
against registrars who denied their rights or sheriffs who beat them.
They spent hours giving statements or testifying in court because they
experienced a pride in being able to tell their stories. They gathered at
the courthouse each day for the trials, fueled by a sense of wonder at wit-
nessing efforts—however unsuccessful—to hold white men to account.
In much the same way as immigrant activists in Arizona, these activists
saw moments of adjudication as opportunities for community organiz-
ing, for relating their own experience, for bearing witness to the possi-
bilities of an ongoing struggle rather than simply as occasions of rights
declaration.

Civil rights organizing in Mississippi was also characterized by
moments of improvisatory rights assertion, which sometimes provided
activists with greater room to maneuver. Neither the groups of prospec-
tive voters who presented themselves to registrars in rural Greenwood
County, nor the African American organizers who made a practice of
attending the white movie theater every Wednesday, nor the registrants
who defended themselves with words or the occasional shotgun against
neighbors or officials who came to intimidate them, knew what awaited
them in these encounters.%8 As the courage of these actors became con-
tagious in a county or a region, the tide of violent enforcement would
sometimes recede a little.

While participants may have drawn the courage for these moments of
rights assertion from the knowledge of their formal constitutional rights,
scholars of movement organizing point to other sources with greater
parallels to the experience of undocumented students. Some of those in
the movement drew their strength from the instruction and support of
family. Charles Payne quotes one Mississippi organizer: “I think some-
how you’ve always had families who were not afraid...they just talked to
their immediate family and let them know, you know ‘You're somebody.
You can'’t express it right now but you keep this in mind. You're just as
much as anybody, you keep it in mind And then when the time for this
came, we produced.”%?

Also crucial in fueling this impetus were mass meetings, often held in
local black churches.”® At these meetings, participants were exhorted by
leader-organizers like Fanny Lou Hamer or Aaron Henry.”! They sang
together’? and they narrated to each other the burdens and dangers of
trying to comport themselves like “first-class citizens” by surmounting
the many perils of registering to vote.”? By sharing and witnessing each
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other’s stories they began to earn the status of first-class citizens in each
other’s eyes, if not yet in the eyes of the law.”* This attainment enabled
them to push forward, much like the DREAMers who have celebrated
each other’s “stories of self,” both in public and in smaller, organizational
settings. Participants in Mississippi organizing campaigns had formal
citizenship, but their daily lives were a constant reminder of its unac-
complished status. Their rights were emergent’? and their participation
as citizens—though constitutionally warranted—was, in important ways,
performative. It inaugurated a new political reality in which African
Americans in the rural South emerged from the constraints imposed by
threats and fear to be participants in public life, and it created a powerful
external impression that fueled rather than reflected a subjective sense
of entitlement. Their “first-class citizenship®™—like the undocumented
immigrants’ de facto right to remain—was always in the process of being
forged by activists’ often excruciating efforts.

I1l. Conclusion

When immigrant justice activists employ the tactical forms or the broad
equal opportunity frames of the civil rights movement, this may in
fact be part of their performative strategy. They embrace the paradig-
matic example of citizens vindicating their rights in the face of brutal
opposition and uncertain enforcement as yet another way of modeling
the citizenship that they hope to attain. Perhaps the recapitulation of
the tactics or frames of the civil rights movement in a more pointedly
performative register is the ultimate example of creative adaptation. It
demonstrates that the conceptual and tactical vocabulary developed to
claim the full measure of citizenship can also be deployed by those who
lack even its formal guarantees. But immigrant justice activists may also
glimpse something about the civil rights movement that much of the
public (and many legal scholars) has tended to miss—namely, that for
African Americans fighting for civil rights, their recognition was never a
fait accompli. Their first-class citizenship was always at stake, something
that had to be contended for every day.”® These parallels suggest an
insight that may be applicable not only to the civil rights movement but
to many movements for inclusion through law. Even as we most firmly
assert our claims to belonging, we are performing, with a fragile mix of
hope and insistence, our entitlement to exercise them.



Performative Citizenship in the Civil Rights and Immigrant Rights Movements

About the Author

Herma Hill Kay Distinguished Professor of Law, UC-Berkeley School of Law.
This chapter draws not only on the secondary literatures I cite but on my own
ongoing empirical study of the immigrant justice movement in the state of Ari-
zona. The Arizona Immigrant Justice Project (Kathryn Abrams, P.I.) draws on
interview data and ethnographic observation of proimmigrant organizations in
Phoeniz and Tucson to answer questions about the mobilization, legal conscious-
ness, and emotion management of immigrant activists—particularly those who
are undocumented—during a period bracketed by the enactment of S.B. 1070
(2010) and the congressional debate over comprehensive immigration reform
(2018-14). (Interview data and other relevant materials on file with author.) I
want to thank colleagues in the UC-Berkeley Immigration, Framing, and Rights
Workshop for helpful comments on an early draft of this chapter and colleagues
in the UC-Berkeley Law and Humanities Workshop and Center for the Study of
Law and Society for lively discussions of some of the ideas elaborated here.

Notes

1. Martin Luther King, Jr. used this phrase in a number of speeches. When he
first published it in a 1958 article in The Gospel Messenger, Dr. King placed the
expression in quotes, indicating his belief that the phrase was in circulation
at the time he used it. See Martin Luther King, Out of the Long Night, GOSPEL
MESSENGER, February 8, 1958, p. 3, p. 14 col 1, htps:/archive.org/stream/
gospelmessengervl07mors#page/nl77/mode/2up. A similar phrase is attributed
to the American Transcendentalist and abolitionist, Theodore Parker, who said, “I
do not pretend to understand the moral universe, the arc is a long one and my
eye reaches but little ways...But from what I see I am sure it bends towards justice.”
See http://quoteinvestigator.com/2012/11/15/arc-of-universe/.

2. Doug McAdam, “Initiator” and “Spinoff " Movements: Diffusion Processes in Protest
Cycles, in REPERTOIRES AND CYCLES OF COLLECTIVE ACTION 217, 236 (Mark Traugott
ed., 1995).

3. The term that those activists in the movement use to refer to themselves is
still a work in progress. Some activists, particularly those fighting for federal
reform, use the term “immigrant rights movement” perhaps as part of the effort
to underscore similarities to the civil rights movement and to emphasize the
aspiration to formal rights for immigrants, such as those reflected in S. 744’s
path to citizenship. In Arizona, activists refer to their struggle with the term
“immigrant justice movement.” (They may also describe their work less globally
and more specifically as “advocating for the community” or “fighting
deportations.”) The term “immigrant justice” may reflect the fact that resistance
to legislation such as Arizona's anti-immigrant law S.B. 1070 may be more a
matter of justice than of presently enforceable rights: there are not many rights
that an undocumented immigrant can assert in the face of an official demand to
show his or her papers. Perhaps more to the point, this term seems intended to
emphasize the moral imperative behind the movement. There is value in both
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terms—the latter for its moral impetus, the former for its performative self-
assertion (participants in the civil rights movement, one might argue, could point
to a range of formal rights whose recognition and enforcement comprised the
goals of their movement). Both terms, as appropriate, will be used in this chapter.

4. The term “performative,” which has attained broad theoretical usage in the last
two decades, is subject to different kinds of understandings or interpretations. In
this chapter, I will have recourse to three distinct though sometimes interrelated
understandings. The first draws on J. L. AUSTIN, HOW TO Do THINGS WITH WORDS
(1962). Austin distinguishes “performative utterances” from “constative
utterances,” the latter of which purport to describe or report on phenomena in
the world and may be true or false. /d. at 1. Performative utterances “do not
‘describe’ or ‘report’ or constate any thing at all..[and] the uttering of a sentence
is, or is part of, the doing of an action.” Id. at 5. Paradigmatic examples include
saying “I take this woman to be my wife” in the context of a wedding ceremony
or “I name this ship the Queen Elizabeth” while smashing a bottle across the
stern. Austin clarifies that the uttering of the words is not “the sole thing necessary
if the act is deemed to have been performed..it is always necessary that the
circumstances in which the words are uttered should be in some way, or ways,
appropriate, and it is very commonly necessary that either the speaker himself
or other persons should also perform certain other actions, whether ‘physical’ or
‘mental’ actions or even acts of uttering further words.” Id. at 8. The second draws
on the work of Judith Butler. Butler, who has written on this concept famously
and extensively, contrasts an “expressive” understanding of gender, as a “core
or identity..[that] is prior to the various acts postures and gestures by which
it is dramatized and known” with a “performative” understanding of gender
in which “these attributes [acts postures and gestures] effectively constitute the
identity they are said to express or reveal” Judith Butler, Performative Acts and
Gender Constitution: An Essay in Phenomenology and Feminist Theory, 40 THEATER ].
519, 527-28 (1988). This understanding may be viewed as having an Austenian
resonance in the sense that those acts which might conventionally be understood
to describe actually bring into being. Butler uses this understanding inter alia
to challenge what she views as a pervasive notion of gender as an ontology, its
external signs functioning as an expression of an internal essence. Through her
contrasting notion of gender as “repeated acts within a highly rigid regulatory
frame that congeal over time to produce...a natural sort of being,” JUDITH BUTLER,
GENDER TROUBLE: FEMINISM AND THE SUBVERSION OF IDENTITY 33 (1990), she
suggests the ways that we intuitively make use of the social scripts and the
materials through which gender is constructed in mainstream culture, and the
possibility of using gender performance to disrupt those scripts. This
understanding has certain parallels with the third notion of performativity, which
draws on recent work on immigrant activism in particular by Cristina Beltran.
In her article Going Public: Hannah Arendt, Immigrant Action, and the Space of
Appearance, 37 PoL. THEORY 595 (2009), Beltran uses the work of Hannah Arendt
and Michael Warner to offer a provocative characterization of the proimmigrant
marches of 2006. By appearing in the public domain to march in large numbers,
undocumented immigrants constituted themselves as a Warnerian
“counterpublic,” forging a resistant collectivity and creating individual
subjectivities that had not existed before. As Beltran notes, “when subjects enter
the public realm, they are not simply enacting their already-existing
commitments, Instead, subjectivity is produced and transformed through these
civic encounters.” Id. at 616. In this way, the marchers of 2006 exercised what
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Arendt called the “power of beginnings™ “the freedom to call something into
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being, which did not exist before, which was not given, not even as an object
of cognition or imagination, and which therefore, strictly speaking, could not be
known.” Id. at 601 (quoting Hannah Arendt, What Is Freedom?, in BETWEEN PAST
AND FUTURE: EIGHT EXERCISES IN PoLiTiCAL THOUGHT 151 (2006)). In evoking
Arendt’s performativity, Beltran is not marking a contrast between a public
performance and some ostensibly expressed interior state; rather, her vision is
confluent with Butler's in its sense of the way a public performance creates
conforming or resistant meaning through its iteration of familiar and unfamiliar
elements. “By elaborating new citizenships, new privacies, and new critical
languages,” Beltran argues, “this plurality of counterpublics challenged familiar
scripts regarding the undocumented, unsettling traditional notions of sovereignty
and blurring the boundaries between legal and illegal, assimilation and resistance,
civic joy and public outrage.” Id. at 598.

For an interesting history of the Montgomery Bus Boycott from a legal scholar’s
perspective, see Randall Kennedy, Martin Luther King’s Constitution: A Legal History
of the Montgomery Bus Boycott, 98 YALE LJ. 999 (1989) [hereinafter MLK's
Constitution).

See, e.g., Michael Walzer, A Cup of Coffee and a Seat, DISSENT, 112 (1960). For a
discussion of the range of tactics employed by the civil rights movement, see
Doug McAdam, Tactical Innovation and the Pace of Insurgency, 48 AM. Soc. REV. 735
(1983) [hereinafter Tactical Innovation).

For a comprehensive history of the 1961 Freedom Rides, see RAYMOND
ARSENAULT, FREEDOM RIDERS: 1961 AND THE STRUGGLE FOR RACIAL JUSTICE (2006).

See, e.g., MLK's Constitution, supra note 4, at 1023 (ability of African Americans
in Montgomery to create alternatives to bus use during the boycott reflected
“the extraordinary sense of political commitment that suffused and mobilized
the black community”). See also Jeff Goodwin & Steven Pfaff, Emotion Work in
High-Risk Social Movements: Managing Fear in the U.S. and East German Civil Rights
Movements, in PASSIONATE POLITICS: EMOTIONS AND SOCIAL MOVEMENTS 282 (_]Cff
Goodwin et al. eds., 2001) (describing process through which protesters learned
to manage the fears created by high-risk tactics in civil rights movement)
[hereinafter Emotion Work in High-Risk Social Movements].

See Doug McAdam, The Framing Function of Movement Tactics: Strategic Dramaturgy
in the American Ctvil Rights Movement, in COMPARATIVE PERSPECTIVES ON SOCIAL
MOVEMENTS: POLITICAL OPPORTUNITIES, MOBILIZING STRUCTURES, AND CULTURAL
FRAMINGS 338 (Doug McAdam et al. eds., 1996) [hereinafter Strategic Dramaturgy).

See, e.g., MLK's Constitution, supra note 4, at 1001 (describing First Amendment
decisions on rights of protesters that emanated from civil rights movement).

See Tactical Innovation, supra note 5, at 745 (1983) (quoting James Farmer, architect
of the Freedom Rides, as saying the intention was “to provoke the Southern
authorities into arresting us and thereby prod the Justice Department into
enforcing the law of the land”).

See Strategic Dramaturgy, supra note 8.

Tactical Innovation, supra note 5, at 748-50 (describing role of community-wide
protest campaigns in Birmingham and Selma in passing civil rights legislation).

For vivid discussions of the sense of purpose, intimacy, and solidarity that
emerged among movement participants, see CHARLES PAYNE, I'VE GOT THE LIGHT
OF FREEDOM: THE ORGANIZING TRADITION AND THE MIssIssipPl FREEDOM
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STRUGGLE 236-64 (2007); Douc MCADAM, FREEDOM SUMMER 66-115 (1988);
Emotion Work in High-Risk Social Movements, supra note 7.

See Randall C. Archibold, In Wake of Immigration Law, Calls for an Economic Boycott
of Arizona, N.Y. TIMES, Apr. 26, 2010. See also Randall C. Archibold, Phoenix Counts
Big Boycott Cost, N.Y. TIMES, May 11, 2010.

Daniel Gonzalez, SB 1070 Protesters Hold Vigil, Pray Court Overturns Law,
AZCENTRAL.COM (June 21, 2012, 10:58 PM), http:/www.azcentral.com/12news/
news/articles/2012/06/21/20120621sb-1070-protesters-hold-vigil-pray-court-
overturns-law.html (describing vigil held at state capitol for 103 days, from the
signing of 8.B. 1070 to the decision of federal district court to enjoin several of its
provisions, and subsequent vigil between Supreme Court argument and decision
on constitutionality of S.B. 1070).

Griselda Nevarez, The Undocubus: DREAM Activists Arrive in Charlotte to Make Their
Voices Heard at the Democratic National Convention, HUFFINGTON POST (Sept. 3,
2012, 12:36 PM), http:/www.huffingtonpost.com/2012/09/03/undocubus-dream-
activists-democractic-convention_n_1852019.html. For an array of opinions on
the politics of the Undocubus, see Is Getting on the “UndocuBus” a Good Idea?,
THE OPINION PAGES: RooM FOR DEBATE, NYTIMES.COM (Aug. 1, 2012),
http:/www.nytimes.com/roomfordebate/2012/08/01/is-getting-on-the-
undocubus-a-good-idea. For the travelers’ own blog relating the events and
images of their journey, see No Papers No Fear: Ride for Justice,
NOPAPERSNOFEAR.ORG (last visited Feb. 11, 2014).

DREAMers Switch to Civil Disobedience to Help Cause, UPL.coM (Aug. 26, 2013, 3:09
PM), http://www.upi.com/Top_News/US/2018/08/26/Dreamers-switch-to-civil-
disobedience-to-help-cause/UPI-95551377544151 (describing shift in strategy
suggested by direct action protests at ICE building and immigration facility).
Perhaps the most controversial direct-action protest to date has been the return
of the DREAM 9, a group of undocumented activists who reentered the United
States after either experiencing deportation or leaving to be reunited with family
in Mexico. Although they were initially taken into custody at the border and
detained, they were subsequently released and have cleared the initial,
comparatively low hurdle (a “credible fear” screening) in their claims for asylum.
Aura Bogado, Undocumented Activists Take a Giant Risk to Return Home, COLORLINES
(July 23, 2013, 830 AM), http:/colorlines.com/archives/2013/07/
Undocumented’%20Activists%20Take-a-Giant-Risk-to-Return-Home.html.  See
also Julia Preston & Rebekah Zemansky, Demonstration at Arizona Border Divides
Supporters of Immigration Overhaul, NY. TIMES, Aug. 4, 2013, available at
http:/www.nytimes.com/2013/08/05/us/demonstration-at-arizona-border-
divides-supporters-of-immigration-overhaul. html?_r=0; David Leopold, The
Dream 9s Misguided Protest, FoX NEWS LATINO (Aug. 9, 2013),
http:/latino.foxnews.com/latino/opinion/2013/08/09/david-leopold-dream-s-
misguided-protest/#ixzz2dfw3ygPj.

Conventional media sources also covered these protests and were tuned into
potential sites of conflict. However, the use of cell phones to capture potential
confrontations (which was vigorously encouraged both by activist groups and by
allies such as the ACLU as protests unfolded) signaled the increasing contribution
of movement-generated coverage and social media in communications strategies
of the movement.

See Dream Activist: Undocumented Students Action & Resource Network,
National ~ Coming Out of the Shadows  Week,  DREAMACTIVIST.ORG,
http:/webcache.googleusercontent.com/search?q=cache:http:/www.
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dreamactivist.org/comeout/. For sociological discussions of “coming out” in the
DREAM Act movement, see WALTER ]. NicHOLLS, THE DREAMERS: HOW THE
UNDOCUMENTED YOUTH MOVEMENT TRANSFORMED THE IMMIGRANT RIGHTS
DEBATE (2013); Hinda Seif, “Unapologetic and Unafraid’: Immigrant Youth Come Out
from the Shadows, in YOUTH Civic DEVELOPMENT: WORK AT THE CUTTING EDGE
59-75 (C. A. Flanagan & B. D. Christens eds., 2011).

For an analysis of the relation between LGBT and undocumented “comings out,”
see Rose Cuison Villazor, Coming Out of the Undocumented Closet, 92 N.C. L. REV. 1
(2013).

A public form of this kind of self-narration in the civil rights movement was
Fanny Lou Hamer's statement to the Credentials Committee at the Democratic
National Convention in 1964.

DREAMer narratives sometimes also had additional goals. They may have been
aimed at dispelling stereotypes, such as those that circulated among supporters of
anti-immigrant state legislation that undocumented immigrants were associated
with Latin American drug cartels or had come to the United States to draw
on public benefits. Some early DREAMer narratives also involved a claim that,
because they had been brought to the United States as children, undocumented
youth had violated immigration regulations through no fault of their own. This
“no fault” strategy has more recently been criticized within the movement as
divisive and hierarchizing and has been muted as undocumented youth have
sought to make claims on behalf of the eleven million, and to explain and
celebrate, rather than stigmatize, the sacrifices of their parents. See NICHOLLS,
supra note 19, at 127-29.

Many undocumented immigrants, particularly those who have been in the United
States since early childhood, express the feeling that they are “citizens in every
way but the papers” Arizona Immigrant Justice Project, supra (interview
transcripts and notes on file with author). On the other hand, they understand
that this experience of familiarity and cultural belonging can be shattered at any
moment by an encounter with a law enforcement official or the detention of a
family member. This contradictory reality was captured vividly by the experience
of Arizona DREAMer Erika Andiola, a cofounder of the Arizona Dream Act
Coalition, and a highly visible and effective activist. Her home was raided by ICE
agents on the evening of January 10, 2013, and her mother and older brother
were taken into custody. Stephen Lemons, DREAM Activist Erika Andiola Says
Mom and Brother Taken into Custody by ICE, PHOENIX NEwW TIMES BLOGS (Jan.
11, 2013, 9:00 AM), http:/blogs.phoenixnewtimes.com/bastard/2013/01/
dream_activist_erika_andiola_s.php. Andiola made a video that was then
circulated nationwide through social media in which she related her mother’s
and brother’s detentions and sought help. Relating the circumstances of the ICE
raid and her family members’ arrests, Andiola wept and said, “I need everyone
to stop pretending that nothing is wrong, stop pretending that we're just living
normal lives, because this can happen to any of us any time.” Carla Chavarria,
Erika Andiola’s Family Separated, YOUTUBE (Jan. 11, 2013), http:/www.youtube.com/
watch?v=FVZKfoXsMxk. The national outcry prompted by Andiola’s video
resulted in her mother’s release, and the video petition has become a powerful
tool in immigrant activists’ arsenal for fighting detentions and deportations.

The risk to which an undocumented activist was exposed through such self-
revelation depended, in part, on the context in which he or she made it. Sharing
one’s status or one's story at an organization meeting created less risk of
consequences than sharing one’s status at a public rally, which in turn was less
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risky than sharing one’s status at public rally at which one was about to be arrested
for sitting down in a public thoroughfare. The varying consequences of self-
disclosure permitted activists some ability to regulate the risk to which they were
exposing themselves,

QOver time, self-narration in the context of direct action enabled demonstrators
who might not possess the familiar credentials of DREAMers to engage in similar
performative, persuasive acts, They highlighted their civic courage and
commitment by talking about their work or family—implicitly, the jobs they
would imperil or the children who would have to be cared for by others—while
they took the risk of coming out in the context of likely arrest.

“No Papers, No Fear": As Arpaio Fights Arizona Suit, 4 Undocumented Immigrants Reveal
Their Status, DEMOCRACY Now! (July 26, 2012), http:/www.democracynow.org/
2012/7/26/no_papers_no_fear_as_arpaio [hereinafter “No Papers, No Fear”).

The riders of the Undocubus did not seek to be seated at the DNC, but they staged
a sit-down in protest of the Obama administration’s record of deportation, during
which ten protesters were arrested. The arrests were not violent and protesters
were released the following day. However, this example of civil disobedience
still entailed substantial risks given the undocumented status of all the arrested
protesters, many of whom were not DACA-eligible (Deferred Action for
Childhood Arrivals). See Elise Foley, DNC Protest Leads to Arrest of 10 Undocumented
Immigrants, HUFFINGTON PosT (Sept. 5, 2012, 2:50 PM),
http:/www.huffingtonpost.com/2012/09/05/dnc-protest-undocumented-
immigrants_n_1858331.html?1346871007. Another focus for riders of the
Undocubus was organizing with members of the undocumented communities
in targeted cities and states along their route. This organizing was also fueled
by events where undocumented activists publicly disclosed their statuses and
subsequently exchanged stories with members of the communities they visited.
For an evocative narrative of this experience, see Marco Flores, Letter to My
Mother, No PAPERS NO FEAR: RIDE FOR JUSTICE (Sept. 18, 2012),
http:/undocubus.org/blog/post.php?s=2012-09-18-letter-to-my-mother  (from
CULTURESTRIKE (Sept. 18, 2012), http://culturestrike.net/letter-to-my-mother).

Tactical Innovation, supra note 5, at 749-50 (describing community-wide protests
at Selma as pivotal in the passage of the Voting Rights Act).

Francesca Polletta, The Structural Context of Novel Rights Claims: Southern Civil Rights
Organizing, 1961-1966, 34 LAw & Soc'y REV. 367, 384 (2000).

For two accounts of this campaign with contrasting foci, see DOUG MCADAM,
FREEDOM SUMMER (1988) (focusing on the experience of white volunteers who
went south for SNCC’s Mississippi Project); Polletta, supra note 29 (focusing on the
experience of rural African Americans taking part in SNCC'’s voter registration
campaigns). See also DOUG MCADAM, POLITICAL PROCESS AND THE DEVELOPMENT
OF BLACK INSURGENCY 1930-1970 (1982).

See DouG MCADAM, FREEDOM SUMMER (1988); SALLY BELFRAGE, FREEDOM SUMMER
(1965).

See DOUG MCADAM, FREEDOM SUMMER 157-60 (1988).

Mark Hugo Lopez & Ana Gonzalez-Barrera, Inside the 2012 Latino Electorate, PEW
RESEARCH HISPANIC TRENDS PROJECT (June 3, 2013), http://www.pewhispanic.org/
2013/06/03/inside-the-2012-latino-electorate (finding that despite record Latino
turnout in absolute numbers, the rate of Latino turnout has lagged behind African
Americans and whites in last two presidential elections).
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Jeff Biggers, Arizona Topples Senate President Russell Pearce, SB 1070 Immigration
Law Architect, in Historic Recall Vote, HUFFINGTON POST (Nov. 8, 2011, 11:02 PM),
http:/www.huffingtonpost.com/jeff-biggers/breaking-arizona-topples-
_b_1088202.html (noting that Citizens for a Better Arizona registered 1,150 new
voters in the district).

See Arizona Immigrant Justice Project, supra (interview transcripts and notes on
file with author).

A similar approach applied in the 2011 city council elections resulted in a 500
percent increase in Latino registration in one city council district and the election
of a proimmigrant, Latino council member, Daniel Valenzuela. Se¢e Monica
Alonzo, SB 1070 Fuels a Movement of New Voters, PHOENIX NEW TIMES, July 5, 2012,
avatlable at http://www.phoenixnewtimes.com/2012-07-05/news/sb-1070-fuels-a-
movement-of-new-voters/2.

See Joe Bernick, “Adios Arpaio” Campaign Heats Up in Arizona, PEOPLE'S WORLD
(Oct. 1, 2012), http:/peoplesworld.org/adios-arpaio-campaign-heats-up-in-
arizona/?utm_medium=twitter&utm _source=twitterfeed. See also Alonzo, supra
note 36. This campaign used the voter registration process to accomplish the
kind of “political jujitsu” that civic rights activists achieved through direct-action
confrontations with officials like Bull Connor—the more unreasonable, violent,
or suppressive the official response, the more successful the activist effort. For
a discussion of political jujitsu in the civil rights movement, see Strategic
Dramaturgy, supra note 8.

Stephen Lemons, Joe Arpaio Still Won, Arizona Vote Count Over, PHOENIX NEW
TiMES BLoGs (Nov. 21, 2012), http:/blogs.phoenixnewtimes.com/bastard/2012/
11/joe_arpaio_still_won_democrats.php (contrasting Arpaio’s 6.02 point victory
over main challenger Paul Penzone, and 1.4 percent margin of victory over all
opposing candidates, with 13 point victory in previous election).

Arizona Immigrant Justice Project, supra (interview transcripts and notes on file
with author).

For an excellent example of this focus in the sociolegal literature, see Leisy J.
Abrego, Legal Consciousness of Undocumented Latinos: Fear and Stigma as Barriers to
Claims-Making for First- and 1.5-Generation Immigrants, 45 Law & Soc'y REv. 337
(2011).

There are obvious exceptions, such as when a state actor clearly violates some
rights that those without formal legal status enjoy as “persons” under the U.S.
Constitution. For example, when Governor Jan Brewer enacted an executive order
stating that undocumented youth who had just received Deferred Action for
Childhood Arrivals (DACA) were ineligible to obtain driver’s licenses, the Arizona
Dream Act Coalition sued the governor in federal court. Arizona Dream Act
Coalition et. al [sic] v. Brewer, ACLU (Sept. 18, 2013), https:/www.aclu.org/
immigrants-rights/arizona-dream-act-coalition-et-al-v-brewer (lawsuit claiming
that Brewer's executive order violates supremacy clause and equal protection
clause of Fourteenth Amendment),

Carlos Garcia, Arizona, Arpaio and SB1070 Spur Crusade for Immigrant Rights,
Povrrtic 865 (June 20, 2012, 5:46 AM), http:/politic365.com/2012/06/20/arizona-
arpaio-and-sb1070-spur-crusade-for-immigrant-rights. In a call to action framed
around the Supreme Court’s opinion in Arizona v. United States, Garcia, the head
organizer of a leading immigrant justice organization in Phoenix, stated the
following:
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For more than a decade, we petitioned Congress for immigration reform only to be
kicked around as a political football by both parties. We hoped things would change
with President Obama but instead of feeling our pain, he caused more of it. Instead of
executive action to grant us relief, he gave us record deportations and unprecedented
quotas. When all else failed, we looked at the courts but even they seem ready to
deny us our humanity..migrant communities have responded by losing our fear and
peacefully defending ourselves. By learning our rights and more importantly, how to
defend thern when law enforcement tries to ignore them, we have created networks of
protection that are prepared for the raids and the wrongful arrests.

Id.

Enabling the exercise of rights by Latino citizens and other allies may be another
way that undocumented activists work indirectly in relation to rights. Activists
involved in the civic engagement campaigns discussed previously may draw
satisfaction and experience civic investment by enabling (while not being able to
exercise) the franchise. “I may not be able to vote,” one volunteer explained, “but
I can empower other people to vote” Arizona Immigrant Justice Project, supra
(interview transcripts and notes on file with author).

Arizona Immigrant Justice Project, supra (interview transcripts and notes on file
with author).

Cities across Country to Protest SB1070, Call for Federal Action to Reject “Arizonification”
as Supreme Court Hears SB1070 DOJ Case in Washington, NDLON: NATIONAL DAY
LABORER ORGANIZING NETWORK (April 23, 2012, 1:30 PM), http://www.ndlon.org/
en/pressroom/press-releases/item/479-sb1070-2012-marches.

“No Papers, No Fear,” supra note 26.

Arizona Immigrant Justice Project, supra (interview transcripts and notes on file
with author). See also “No Papers, No Fear,” supra note 26 (organizer Carlos Garcia
observing of DOJ lawsuit against Arpaio,[t]his just means more evidence of the
things we've known for the last four years”).

Arizona Immigrant Justice Project, supra (interview transcripts and notes on file
with author).

ACLU of Arizona makes available a small, portable card that describes the rights
immigrants have when they are stopped by a law enforcement agent and provides
advice for managing the encounter. The rights enumerated include a right to
remain silent, a right to deny consent to search beyond a manual “pat-down,”
a right to leave if you are not under arrest, and a right to a lawyer if you are
under arrest. See What to Do If You're Stopped by Police, Immigration Agents or the FBI,
ACLUORG (June 2010), http://www.acluaz.org/sites/default/files/documents/
bustcard _eng_20100630.pdf.

Arizona Immigrant Justice Project, supra (interview transcripts and notes on file
with author).

Id.

Id. Another example of this kind of self-assertion yielding results was a story
told by an Arizona DREAMer in a recent op-ed. Daniel Rodriguez, Dear Governor:
I'm Legal, So Why Can't I Legally Drive Yet?, AZCENTRAL.COM (Feb. 22, 2013),
http:/www.azcentral.com/opinions/articles/20180214rodriguez-dear-governor-

im-legal-why-cant-legally-drive-yet.html. Soon after receiving his DACA, he was
stopped by a local law enforcement agent as he drove across Phoenix. This
was one encounter in which displaying his new work permit, which he did,
was unlikely to be availing, as DACA-mented Arizonans are prohibited by state
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executive order from getting drivers' licenses. He explained to the officer the
purpose of his trip—namely, he was going to a scholarship luncheon “with a
bunch of lawyers.” Id. The officer, who could have cited him for driving without a
license at minimum, “basically let [him] go” Id. While both of these examples
represent forms of “envelope-pushing” that draw in various ways on the
distinctive (and arguably more privileged) profile of the paradigmatic DREAMer,
they nonetheless illustrate the potential value of the performative assertion of
emergent rights.

Memorandum from John Morton, Dir, US. Immigration & Customs
Enforcement, to All Field Office Dirs., All Special Agents in Charge, & All Chief
Counsel, Exercising Prosecutorial Discretion Consistent with the Civil Immigration
Enforcement Priorities of the Agency for the Apprehension, Detention, and Removal of
Aliens, ICE.GOV (June 17, 2011), http:/www.ice.gov/doclib/secure-communities/
pdf/prosecutorial-discretion-memo.pdf. The memorandum identifies a range of
factors that enforcement agents should take into account when deciding whether
to exercise discretion to apprehend, remove, or detain undocumented
immigrants, Among those which militate in favor of apprehension, detention,
and removal are commission of serious felonies, repeat offenses, unlawful reentry
into the United States, gang membership, and clear risks to national security.
Among those which militate against such enforcement are military service,
presence in United States since childhood, victimization through domestic
violence or trafficking, and being a minor or an elderly person. Id.

Arizona Immigrant Justice Project, supra (interview transcripts and notes on file
with author).

Similarly, before the DREAM 9 asserted their right to reenter the United States
after deportation or voluntary departure to join family members, no one knew
that they would be permitted, even temporarily, to do so; some immigration
experts had expressed the view that Mexican nationals were unlikely to be granted
the opportunity to make out claims for asylum. Cf. Jason Dzubow, Mezican Asylum
Seekers Need Not Apply, THE AsYLUMIST (Nov. 13, 2013), http:/www.asylumist.com/
2013/11/13/mexican-asylum-seekers-need-not-apply (examining reasons that the
rate of Mexican asylum claims granted is disproportionately low when violence
in Mexico is high).

The term ‘“emergent rights” is used to designate rights that activists are
contending for but have not been formally recognized or enforced by
governmental actors. These might be formal rights that have not been enforced,
such as the voting rights of African Americans prior to the enactment of the
Voting Rights Act of 1965, or they might be de facto rights that emerge in a
discretionary zone of enforcement, such as the de facto right to remain that may
be enjoyed by undocumented immigrants when enforcement officials decline to
detain or deport them under particular circumstances. The point made about
“emergent” rights is that when protesters assert these rights by registering to
vote or coming out as undocumented in public settings, their acts are more
performative (aimed at inaugurating a new political reality or bringing such rights
into being) than descriptive of a set of entitlements that have been enforced or an
expectation about governmental recognition of such rights.

The family of undocumented student activist Tam Tran was taken into custody
only days after she testified before Congress in support of the DREAM Act. (After
Tran mobilized the intervention of Representative Zoe Lofgren of California,
they were released.). See Emma Stickgold, Tam Tran, Brown Student, Fought for
Immigrant Rights, Bos. GLOBE, May 17, 2010. Erika Andiola also questioned
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whether the arrest and detention of her family members was related to her
activismn, particularly after her brother reported that an ICE agent had said to him,
“[W]e know about your sister, we know what she does, and you need to stay away
from that.” Lemons, supra note 23.

What feelings, experiences, or self-conceptions give rise to these forms of
political self-assertion among undocumented activists is one of the central
research questions of the Arizona Immigrant Justice Project, supra. Because the
empirical research that forms the basis of the project is not yet complete, only
a survey of some of the answers that have emerged most prominently from the
research thus far—in part to demonstrate their correspondence to some of the
feelings, experiences, and self-conceptions articulated by participants in the civil
rights movement—can be provided.

Arizona Immigrant Justice Project, supra (interview transcripts and notes on file
with author). This contradictory sense of belonging and precariousness seems to
be a feature of the legal consciousness of undocumented youth. See infra at note
93 (footnote on Erika Andiola’s mother’s detention).

Arizona Immigrant Justice Project, supra (interview transcripts and notes on file
with author).

Id.
Carlos Garcia, supra note 42.

The First Amendment, in fact, prohibits Congress from making any law that
abridges “the right of the people..to petition the Government for a redress of
grievances.” U.S. CONST. amend. I (emphasis added). But while First Amendment
rights in this context are guaranteed to “the people,” members of the public may
see petitioning for redress of grievances as an action more properly taken by
citizens whose electoral relation to governmental actors gives them the power to
hold the government accountable.

The concluding sentence of this sequence, “If we are wrong, then God Almighty
is wrong,” suggests that there were rhetorical as well as strictly legal dimensions
to this argument. Nonetheless, a view of the constitution as the ground of civil
rights claims comes through in his statement. See MLK's Constitution, supra note 4,
at 1000 (quoting speech by Martin Luther King Jr. at Holt Street Baptist Church,
Montgomery, Alabama, December 5, 1955). Another example of this way of
thinking abour rights can be found in a recent statement by Justice Ruth Bader
Ginsburg. As a litigator for the Women’s Rights Project of the ACLU, she played
a leading role in the movement for sex equality, briefing and arguing many of
the landmark cases in the Supreme Court. This movement was premised on
the same kind of immanent critique as the civil rights movement: the notion
that the United States, a constitutional democracy based on equal opportunity,
was obligated to extend that equality to a group which did not yet fully enjoy
it—women. Asked about her role in bringing about constitutional change,
Ginsburg replied, “I didn’t change the equality principle; it was there from the
start. I was just an advocate for securing its full realization” The Take Away with John
Hockenberry: Interview with Supreme Court Justice Ruth Bader Ginsburg (KQED radio
broadcast Sept. 16, 2013) (transcript available at http:/www.thetakeaway.org/
story/transcript-interview-justice-ruth-bader-ginsburg/) (emphasis added).

See, e.g., Polletta, supra note 29, at 384 (“The names of those who registered were
published in the local paper [ostensibly to give others an opportunity to challenge
their ‘good character’], so black residents knew that once they made the trip to
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the courthouse they would be fair game for reprisals. They were verbally harassed
and often subjected to physical violence.”).

See id. In this article, Polletta used archival and interview-based data from civil
rights activists to assess the rights critique mounted by Peter Gabel and other
critical legal studies scholars. Polletta offered this study to demonstrate that, far
from being ineffectual, atomizing or limiting, rights talk could be powerfully
connected to an imaginative reinvisioning of unequal structural conditions and
to intragroup solidarity. But her interview data also demonstrate the emergent
character of rights—even for those who could point to constitutional declarations
of citizenship—and the performative strand of their activism.

PAYNE, supra note 13, at 207-64.
Id, at 207.

Id. at 256-64, 260-61 (mass meetings “created a context in which individuals
created a public face for themselves, which they then had to try to live up to");
Polletta, supra note 29, at 390-91; Emotion Work in High-Risk Social Movements, supra
note 8, at 288-93.

PAYNE, supra note 14, at 256-64.
Id. at 261-68; Emotion Work in High-Risk Social Movements supra note 7, at 291-93.

Polletta, supra note 29, Emotion Work in High-Risk Social Movements, supra note 7, at
290-91.

Polletta notes, “First-class citizenship was an identity in the making, something
claimed now, rather than a means to an end. Such an identity required
recognition, but recognition not necessarily from the state (which was outright
hostile at the local level and unreliable at the national level). Instead, recognition
of first-class citizenship came from kinfolk, congregation, community, and
movement.” Id. at 390.

The rights of both civil rights and immigrant rights activists were emergent in
another sense as well. Their public performances of civic commitment, discussed
previously, helped persuade Congress to enact the Civil Rights and Voting Rights
Acts in the mid-1960s, and helped persuade the Senate, in 2013, to enact S. 744
(the comprehensive immigration reform legislation). In this chapter, however,
references to performativity or the emergent character of rights refer to the more
immediate effects of these performances in transforming participants’ sense of
their circumstances (undocumented students became, as a result of their political
posture, less fearful), their role in the polity (as participants engaged with the
electoral process), and their de facto rights or political horizons (members of
both groups discovered by pushing the boundaries of the politically possible that
they could engage publicly in ways that they might previously have assumed they
could not).

Patricia Williams is one of the few legal scholars who has specifically taken this
vantage point on the civil rights movement. In an early article in which she,
like Polletta, sought to answer the critical legal studies critique of rights, she
highlighted the performative character of black Americans’ assertion of civil
rights:

To say that blacks never fully believed in rights is true; yet it is also true ro say that
blacks believed in them so much and so hard that we gave them life where there
was none before. We held onto them, put the hope of them into our wombs, and
mothered them—not just the notion of them. We nurtured rights and gave rights
life..The making of something out of nothing took immense alchemical fire: the fusion

27



28 A Nation of Widening Opportunities

of a whole nation and the kindling of several generations. The illusion became real
only for a very few of us; it is still elusive and illusory for most. But if it took this long to
breathe life into a form whose shape had already been forged by society..imagine how
long would be the struggle without even that sense of definition, without the power of
that familiar vision.

Patricia ]. Williams, Alchemical Notes: Reconstructing Ideals from Deconstructed Rights,
22 HArRv. CR.-C.L. L. REV. 401, 430 (1987). In her understanding, the form of
rights did for African Americans in the civil rights movement what the civil rights
movement is now doing for immigrant activists: it gave them a template with a
legitimating grounding in law that activists, by force of will and determination,
could extend into uncharted areas. Williams may be able to access a perspective
not available to many legal scholars because her approach, although not
systematically empirical, draws—as does Polletta's—on the narratives and
perspectives of actors engaging in the process of asserting and defending their
rights.



Discriminatory Animus

Cary Franklin

In addition to barring employers from discriminating on the basis of
race, sex, and a number of other protected categories, Title VII of the
1964 Civil Rights Act provided for the creation of a new federal agency,
the Equal Employment Opportunity Commission.! The EEOC’s powers
were relatively limited in the years immediately after Title VII was
enacted, and the political compromises necessary to secure the law’s
passage deprived the agency of any real enforcement authority.? From
the very beginning, however, the EEOC had the power to collect data
from employers regarding the number of women and racial and ethnic
minorities in their workforce.? One of the first regulations the EEOC
issued required large employers and government contractors to submit
annual EEO-1 reports supplying this information to the agency.* The
EEOC continues to require EEO-1 reports from employers to this day,
meaning the agency now has data from nearly half a century document-
ing changes and fluctuations in the racial and gender composition of a
substantial percentage of American workplaces.’

Sociologists Kevin Stainback and Donald Tomaskovic-Devey recently
decided to analyze four decades of EEO-1 reports to determine what
these reports could tell us about the successes and failures of the project
of racial and gender integration inaugurated by Title VIL.® They found
that from the time Title VII went into effect until 1980, American work-
places were desegregating, sometimes significantly, in terms of both race
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and gender, due in no small part to the implementation and enforce-
ment of antidiscrimination law.” At the start of the 1980s, however,
progress began to stall—and it has not picked up since then.® In fact,
over the past decade or two, numerous industries in the United States
have begun to resegregate. Thus far in the twenty-first century, nearly a
third of all industries have witnessed racial resegregation among white
and black men;? racial resegregation among white and black women
has been even more “disturbingly widespread.”!® Moreover, resegrega-
tion and exclusion have tended to rise with higher income opportuni-
ties!!—a trend that has contributed to growing economic inequality and
led Stainback and Tomaskovic-Devey to the rather dispiriting conclu-
sion that “[tlhe United States is no longer on a path to equal opportu-
nity.12 Put succinctly, the EEO-1 reports tell a story of early success and
subsequent decline: Title VII got off to a promising start, but progress
under the statute began to stall within two decades of its enactment and
has not yet shown much sign of reviving.!3

Stainback and Tomaskovic-Devey attribute the decline in Title VII's
efficacy as a tool for desegregating American workplaces to the major
political and policy changes that accompanied Ronald Reagan’s ascen-
dance to the White House.!* They argue that white voters’ exhaustion
with, and frustration over, civil rights projects such as affirmative action,
busing, and government aid to the poor helped contribute to Reagan’s
victory in the presidential election of 1980, and that the new adminis-
tration’s stance toward civil rights enforcement mirrored the attitudes
of these constituents.!> The policy implications of this new stance were
immediately apparent in the sections of the federal government tasked
with enforcing Title VII and other civil rights provisions. The Reagan
administration reduced the budget of the Office of Federal Contract
Compliance Programs (OFCCP)—the office within the Department of
Labor charged with ensuring that federal contractors comply with the
government’s affirmative action and equal employment guarantees—so
significantly that the OFCCP was forced to cut more than half its staff
and drastically reduce the number of compliance reviews it conducted;
this resulted, inter alia, in a 77 percent reduction in back pay awards
between 1980 and 1982.16 The scene at the EEOC was similar. In the first
two years of the Reagan administration, the EEOC’s budget was reduced
by 10 percent, its staff was cut by 12 percent, and travel funds for EEOC
investigations were eliminated.”” The agency’s new head, Clarence
Thomas, declared himself “unalterably opposed to programs that force
or even cajole people to hire a certain percentage of minorities”'® and
suggested that employment policies that have a disparate impact on pro-
tected groups ought not to count as discrimination under Title VIL!® By
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1983, the EEOC was bringing less than half the number of Title VII law-
suits it had brought during the mid-1970s, despite the fact that the num-
ber of discrimination claims it received was substantially greater in the
later period.??

Stainback and Tomaskovic-Devey use numbers (EEO-1 reports and
data regarding agency funding and staffing) to tell a story about the his-
tory of Title VII over the past fifty years. This essay tells a similar story
about the history of Title VII over the past half-century, not by analyzing
vast demographic shifts in the workplace but by focusing on the shift-
ing meaning of a single word—"“animus”—over the same period of time.
The concept of “discriminatory animus” plays a central role in the inter-
pretation of Title VIL?! Thus, examining how the meaning of this phrase
evolves over time can provide additional purchase on the historical tra-
jectory documented in the EEO-I reports. It can help illuminate the
change in mind-set and understanding that accompanied the cessation
of progress the EEO-1 reports reveal. It can tell us something about how
courts and regulators thought about the concept of discrimination in the
decade or two after Title VII was enacted, and how these actors came to
think about discrimination after what Stainback and Tomaskovic-Devey
call the “short regulatory decade”?? from 1973 to 1980 came to an end.

One of the reasons the word “animus” functions as such a useful
barometer for measuring attitudinal change over time is that it admits
of multiple meanings. In this sense, it is like the word “age?? The
Supreme Court has noted that “the word ‘age’ standing alone can be
readily understood either as pointing to any number of years lived, or
as common shorthand for the longer span and concurrent aches that
make youth look good.”?* So, for instance, the word may mean some-
thing very different in “a sentence like ‘Age can be shown by a driver’s
license, [than it does in]..the statement, ‘Age has left him a shut-in."2%
The Court has been highly attentive to these variations in the meaning
of the word “age” when interpreting the Age Discrimination in Employ-
ment Act.26

As we shall see, however, courts have not been as attentive to such
semantic differences when deploying the word “animus” in Title VII
cases. They almost never take note of the fact that “animus” also has
two primary, and quite distinct, meanings. It can mean basic attitude,
governing spirit, or motivation; this meaning carries no negative con-
notations. But it can also mean prejudiced or spiteful ill will, hostility,
dislike, or hatred. Animus, in this second sense, connotes something far
less innocuous. To harbor animus against someone, or against an entire
group of people, is to actively wish them harm and—in the context of
antidiscrimination law—seems tantamount to bigotry.
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From the perspective of a plaintiff in a Title VII lawsuit, it matters
very much which type of animus one is required to prove. It is not easy
to prove that an employer’s actions were motivated by hatred or ani-
mosity toward a protected group, if only because most contemporary
employers are too savvy to confess openly to harboring such attitudes,
and judges are often hesitant to find employers guilty of outright big-
otry.?” If animus, defined in this way, were the legal standard, few plain-
tiffs would win Title VII suits. Officially, of course, it is not the standard.
Plaintiffs alleging disparate treatment under Title VII are not required
to prove that an employer acted out of hostility toward a protected class
but simply that race or sex or one of the other protected categories ani-
mated, or played a role, in the employer’s decision.

In practice, however, courts in Title VII cases have not always main-
tained a clear division between these two meanings of the word “ani-
mus.” As frustration with the traditional project of antidiscrimination
law mounted in the late 1970s and throughout the 1980s, Americans
increasingly began to view race and sex discrimination as phenomena of
an earlier era, which surfaced now only as aberrant conduct perpetrated
by a few malevolent employers in a generally egalitarian labor market.
Against this backdrop, Title VII increasingly came to be seen not as a tool
for combating the kinds of structural problems that continue to generate
vast racial and gender-based inequalities in the labor market but rather
as a2 mechanism for policing outliers. Today, this is all too often precisely
how Title VII functions. This essay argues that if Title VII is to accom-
plish the broader, more structural purposes for which it was enacted, we
need to engage in a new conversation—or really, reinvigorate an older
conversation—about what constitutes discrimination under the law.

I. The Emergence of “Animus” in Title VII Law

The word “animus” does not appear in the text of Title VII. Nor does
it appear in early Title VII case law. From the mid-1960s through the
mid-1970s, judicial opinions almost never use the word when discussing
discrimination by employers.?8 For the first decade of Title VII's exis-
tence, “animus” simply did not play a significant role in the law’s imple-
mentation or the adjudication of employment discrimination cases.
This is not to say, however, that the word “animus” never surfaces in
discourse about Title VII in the years after the statute was enacted. Legal
scholars and lawyers at the EEOC sometimes used the term during this
period to refer to the old, outdated conception of discrimination Title
VII was designed to replace. Alfred Blumrosen, who assisted in the orga-
nization of the EEOC in 1965 and served as its first chief of concilia-



Discriminatory Animus

tions and director of federal-state relations from 1965 to 1967, asserted
that, in the post—-World War II era, before the enactment of Title VII,
“[d]iscrimination was seen as the evil act of the rnisguidcd,"29 or as “con-
duct [that was] motivated by the dislike of the group or class to which
the victims of discrimination belonged.”3? Blumrosen noted that gov-
ernmental actors who attempted to police this form of discrimination
were not terribly successful, in part because “evil motive” was extremely
difficult to prove, even in midcentury America.3! Neither employees nor
judges have access to employers’ minds, and courts were generally loath
to find that employers had acted with malice or ill will toward racial
minorities. For this reason, among others, antidiscrimination law in the
postwar period did little to improve the status of racial minorities at
work.32

Commentators—and courts—in the late 1960s agreed that Title VII
had moved antidiscrimination law beyond this search for animus.?3 The
House Report that recommended passage of Title VII asserted that the
law was necessary not in order to protect minorities from racial ani-
mosity on the part of employers but to ameliorate the following three
problems: (1) black unemployment rates were double those of whites; (2)
black workers were concentrated in the lowest paid, least stable job clas-
sifications; and (8) given comparable age, education, and experience, the
median annual wage and salary income of black workers was 60 per-
cent that of white workers.?* Commentators pointed to these passages
as evidence that Congress had identified the racial stratification of the
American labor market as a pervasive and urgent social problem and
had passed Title VII to ameliorate it.?> They asserted that the law’s goal
is to ensure that those who had historically encountered discrimination
and exclusion would now be full and equal participants in the work-
place. The law aimed to accomplish this goal, they argued, by providing
American workers and lawyers advocating on their behalf with tools to
dismantle structural practices that perpetuate inequality—not simply to
identify and censure a few renegade employers with sinister motives.36

In keeping with this understanding of Title VII's purpose, the lawyers
tasked with enforcing the statute in the years after its enactment targeted
the kinds of structural practices, such as employment tests and seniority
systems,?’ that locked historically subordinated groups out of good jobs.
In the late 1960s and early 1970s, a number of federal courts issued
key rulings holding that such practices violate Title VII because they
continue to freeze out members of the groups the law is designed to
protect.®® The reasoning in these decisions reveals that there was not
a sharp conceptual divide between discriminatory effects and discrimi-
natory intent in this period.3? If an employer’s policy had the effect of
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depriving members of protected classes of employment opportunities,
that was considered sufficient—by courts, by the EEOC, and by many
academic commentators—to show intent. Courts in this era repeatedly
explained that if an employer implements a policy or practice it can
reasonably foresee will have a deleterious effect on the job prospects of
minorities protected by Title VII, its cognizance of the probable out-
come of its actions satisfies any intent requirement in the statute.*? In
other words, courts held, it is fair to assume that an employer intends the
likely consequences of its actions. Foreseeable effects were deemed suf-
ficient to show intent in this period because interpreters of the law were
not focused on what was transpiring inside the employer’s head. They
had a thin conception of intent: the focus was on eradicating instances
in which race or sex was functioning as a barrier to employment, not on
plumbing the depths of employers’ minds to determine their motiva-
tions. !

In the mid- to late 1970s, in the constitutional context, courts began to
define discriminatory intent differently, and more narrowly, than they
had in the preceding decade. By 1980, evidence that a decision maker
could reasonably foresee the deleterious effects a particular policy or
practice would have on a protected class was no longer deemed sufficient
evidence of discriminatory intent. The Court suggested in Washington v.
Davis*? that discriminatory intent and discriminatory effects were con-
ceptually distinct categories that involved separate structures of proof.43
A few years later, the Court held in Personnel Administrator of Massachu-
setts v. Feeney** that to prove discriminatory intent for the purposes of
equal protection law, a plaintiff was required to demonstrate that the
state had adopted a particular course of action not simply “in spite of”
its adverse effects on a protected group but at least in part “because of”
those effects.*® In other words, Feeney defined “intent” as acting not sim-
ply with an awareness of impending harm but also out of a base desire to
cause such harm. As a result, courts began to understand discriminatory
intent, for purposes of equal protection law, as a “state of mind akin to
malice 46

Davis and Feeney were not Title VII cases; they concerned state action
and the meaning of discrimination under the Constitution. But they
reflected a turn inward—a turn toward the mental state of the discrim-
inator—that was also occurring in Title VII law.*’ By this time, courts
had made it clear that disparate treatment and disparate impact were
also to be treated as distinct doctrines under Title VII. And it was at this
moment, in the late 1970s, that the word “animus” first entered Title VII
case law. For the first decade of the law’s existence, “animus” played no
role in judicial discourse about employment discrimination. But by the
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late 1970s, courts began to assert, in dozens of Title VII cases each year,
that an allegation of disparate treatment requires proof of “discrimina-
tory animus."*® By the 1980s and 1990s, the word “animus” started to
appear in hundreds of Title VII cases each year.? After the turn of the
century, such appearances began to number in the thousands.’° Today,
it has become routine for courts in disparate treatment cases to ask

whether an employer has acted with “discriminatory animus.”®!

Il. The Double Meaning of “Animus” and Its Implications for
Title VII

To be perfectly clear: Title VII doctrine does not require the plaintiff in
a disparate treatment case to demonstrate that an employer acted with
animus defined as hostility or ill will.%2 A plaintiff is required to show
only that an employer acted with discriminatory intent. Thus, when
courts assert, as they frequently do, that proof of “discriminatory ani-
mus” is required under Title VII, they are ostensibly using the word “ani-
mus” as a synonym for “intent.” In the late 1970s, when courts first began
to deploy the word “animus” in antidiscrimination cases, they some-
times took care to explain this. One court explained, for instance, that
when it used “[tlhe term ‘animus, [it meant that term] to be synony-
mous with ‘motivation,”—as in, race animated the decision—and did not
mean to refer to “animus” in its secondary sense of personal hostility or
enmity.*?

In practice, however, it has proven difficult to maintain a strict separa-
tion between these two senses of the word. It is difficult to hear the word
“animus” without also hearing its negative connotations. The phrase
“discriminatory animus,” or “racial animus,” seems to point to a thicker
conception of intent. So when courts routinely declare that disparate
treatment claims under Title VII require evidence of “discriminatory
animus,” this cannot help but shade our understanding of the kind of
conduct that violates the law. Whatever the formal doctrine says, the
term “animus” seems to describe a particular mental state, with over-
tones of ill will or hostility toward a particular group. Indeed, this usage
is far more common in normal everyday discourse than the more inno-
cent use of the word “animus” to mean, simply, intent.

Not surprisingly, courts often seem to find it difficult to eradicate the
negative connotations of the word “animus” from their thought process
when determining whether a plaintiff has succeeded in meeting the bur-
den of proof in a Title VII case. This second layer of meaning seems
regularly to spill over into judges’ consideration of what constitutes dis-
criminatory intent and, thus, what counts as discrimination under the
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law. Consider, for instance, the rhetoric the First Circuit deployed when
discussing discrimination in Candelario Ramos v. Baxter Healthcare,®* a
Title VII case in which the Puerto Rican employees of a health-care
products manufacturer alleged they had been discriminated against on
the basis of their national origin. The court rejected this claim on the
ground that “there is simply no evidence that Baxter management acted
out of animus to Puerto Ricans®® The court noted that “there are no
statements by Baxter management disparaging Puerto Ricans,”*® nor
any evidence that the reasons proffered by the employer for its actions
were pretexts for “wicked motives.”?’ There is simply no evidence, the
court concluded, that the company’s management “harbored animus
toward Puerto Ricans*8

My point is not that the plaintiffs in Candelario Ramos should have won
their case but rather that this kind of rhetoric, in which there seems to be
considerable slippage between the two meanings of the word “animus,”
subtly or not-so-subtly affects our understanding of what constitutes
discrimination. Such rhetoric is not unusual in contemporary Title VII
cases.>® Courts today sometimes reject disparate treatment claims on the
ground that the plaintiff failed to produce any evidence of “racial ani-
mus”%0 or “sex-based animus,”®! and it is hard not to conclude that the
word “animus” does some work in these instances. For example, when
courts find for an employer on the ground that the plaintiff has “offer[ed]
no evidence..of antipathy toward Hispanics”ﬁ? or “anti-Hispanic ani-
mus”%3—or when a court observes that a plaintiff has failed to show that
an employer acted with “invidious racial animus”®—it seems clear that
the more negative connotations of the word “animus” have conditioned
the way adjudicators think about the kind of conduct Title VII prohibits.
Doctrinally speaking, these courts must simply mean that there is no
evidence in these cases that race or sex played a role in the adverse
employment actions the plaintiffs allege. But by framing intent as “ani-
mus,” courts may allow a lack of evidence of group-based hatred or ill
will to bring them most of the way to a decision. Thus, although Title
VII law has not formally incorporated the notion that plaintiffs must
prove evil motive (indeed, the law explicitly rejects this idea%%), the word
“animus” can nonetheless muddle the meaning of “intent” in a way that
allows it to slide in that direction.

It is not a coincidence that the word “animus” began to appear in Title
VII case law with increasing frequency at precisely the same moment
workplace integration began to stall. The emergence of this word coin-
cided with a new (or, perhaps, renewed) understanding of discrimination
as conduct perpetrated by bad apples—a relatively circumscribed num-
ber of employers with evil motives—rather than the pervasive and
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deeply entrenched social problem Title VII was designed to address. The
hunt for animus makes sense if one believes discrimination is largely a
thing of the past—if one believes there may still be isolated bad actors,
but conditions in the workplace are now generally fair, and any inequal-
ities along lines of, say, race are likely attributable to factors other than
discrimination. In fact, by the late 1970s, the Court kad started to reason
about discrimination in this way. This conception of discrimination led
the Court, in the context of affirmative action, to invalidate a series of
programs designed to integrate institutions of higher education and sec-
tors of the labor market previously reserved for whites.%® In the con-
text of public education, it motivated the Court to curtail the pursuit
of desegregation through busing and other race-conscious integrative
measures.%” Today, this narrative features quite prominently in Supreme
Court jurisprudence: it recently played a central role in the Court’s deci-
sion to eviscerate § 5 of the Voting Rights Act.%® Title VII law has not
formally incorporated the more restrictive definitions of discrimination
that historically subordinated groups now confront in the context of
equal protection law. But as the past several decades of EEO-1 reports
reveal, employment discrimination law has not remained untouched by
these conceptual shifts.%°

The only way to revive the project of workplace integration inaugu-
rated by the passage of Title VII is to begin to tell a different story about
discrimination than the one that has currently captured the Court’s
imagination. It is not a new story, exactly—it is the story that lawyers at
the EEOC and academic commentators told in the 1960s, just after the
enactment of the Civil Rights Act. These commentators looked to the
1963 House report as a guide to the statute’s interpretation. That report
concluded that discrimination in the workplace was an urgent social
problem—and that a new federal employment discrimination law was
necessary—because (1) black unemployment rates were double those
of whites; (2) black workers were concentrated in the lowest paid, least
stable job classifications; and (3) given comparable age, education, and
experience, the median annual wage and salary income of black work-
ers was 60 percent that of white workers.”? Statistics like these do not
come about through the conduct of a few bad actors. They are evi-
dence of major structural problems. Early proponents of Title VII, and
indeed, many courts, viewed the law as a means of combating such prob-
lems—not by targeting employers with bad motivations but by disman-
tling policies and practices that impede equality in the workplace.

Today, fifty years after the passage of Title VII, (1) black unemploy-
ment rates remain double those of whites;”! (2) blacks, and other racial
minorities, are still concentrated in the lowest paying, least stable job
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classifications;”? and (8) black households earn on average just 59 percent
as much as white households.”® Thus, we might echo the academics and
EEOC lawyers of the 1960s in saying that workplace inequality is an
urgent social problem. Statistics like these do not come about through
the conduct of a few bad actors. They are evidence of major struc-
tural problems. I believe antidiscrimination law still has a role to play in
addressing these sorts of problems, but it will not—it cannot—do so if
we conceive of its goal as the policing of outliers who harbor “animus”
against protected groups.
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Civil Rights 3.0

Nan D. Hunter

President Obama’s endorsement of gay marriage...was by any measure a watershed.
A sitting United States president took sides in what many people consider the last
ctvil rights movement...

—New York Times, May 9, 2012!

The LGBT (lesbian, gay, bisexual, and transgender) rights movement
owes an immeasurable debt to the advocates for racial justice who cre-
ated the modern American idea of civil rights as well as its doctrinal
foundation. Perhaps an even greater debt is owed to those midcentury
civil rights leaders for creating one of the nation’s most compelling
cultural narratives: a scripture-like account of suffering, Exodus, and
redemption that has inspired every campaign for social justice since that
time. The quasi-mythologized history of civil rights in the 1960s has
created the sense of the eventual inevitability of victory over the most
extreme forms of irrational bias and the achievement of formal equality.
This narrative now attaches to LGBT rights, as evidenced by how fre-
quently LGBT equality is being described as the last, or the next, or
today’s, preeminent civil rights issue.? Indeed, it was this background
narrative that gave such rhetorical power to President Obama’s phrasing
of his support for LGBT equality in his second inaugural address, a pas-
sage that cements the place of LGBT rights squarely in the civil rights
heritage, in implicit equivalence to its forebears.® But the march-of-
progress narrative, while not entirely untrue, is deeply misleading.
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In this chapter, I will explore what it means, for better and for worse, to
be (arguably) this generation’s emblematic civil rights campaign. What
does the label tell us about the civil rights paradigm itself? If the achieve-
ment of marriage equality is the great civil rights achievement of this
generation, what does that suggest about a future for equality more
generally? How have new forms of, and technologies for, movement-
building affected the idea and practice of civil rights? Does the civil
rights paradigm have a future? Or are we on the cusp of reaching the
civil rights version of the end of history?*

This chapter addresses three aspects of the social meaning of civil
rights: legal doctrine and legal institutions, especially as they relate to
statutory mandates for equal treatment; social movement strategies,
with a focus on the professionalization and corporatization of a civil
rights campaign; and the tension between the discourse of social hierar-
chy and that of civil rights.

The gay story began with what many saw as an upstart, even faux, civil
rights movement as compared to the traditional civil rights movements
that were thought to be the real thing. Until recently, LGBT rights advo-
cates struggled to join the informal alliance of constituency-based rights
groups, to get a place at the civil rights table and entrée to the diversity
industry that flourishes among large employers, and to build their own
niche as part of the base of the Democratic Party. Those goals have been
achieved, along with a broad public recognition that the LGBT move-
ment counts as a civil rights struggle.

As other movements in the American civil rights tradition have each
brought new insights, approaches, and problems to the fore, so too has
the LGBT movement. Over time, the movement itself has changed,
acquiring greater resources and responding to changes in the broader
political climate. LGBT organizations have utilized increasingly sophis-
ticated technologies to achieve fundamental social movement objectives
of framing issues, mobilizing a constituency, forging alliances, and inter-
acting with political parties and state actors.

LGBT legal rights work began in earnest after the ascent of Reagan-
Bush era conservatives whose elections were fueled by the coalition of
social issues and probusiness policies. For many of the current lead-
ers—in all civil rights movements—that Reagan-Bush political culture
forms the baseline for goals and expectations.’ This context of backlash
and retrenchment contributed to the growth of multidimensional advo-
cacy: LGBT rights advocates have moved, or been forced, into a variety
of lawmaking venues—state and federal courts and legislatures, elec-
tions, and advertising. The result is a melding of new and old models
of persuasion in which themes developed in nonjuridical contexts may
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migrate to courts and legislatures. The hyperinvestment in litigation
during the height of the Warren Court era has ceased. Advocates now
routinely develop campaigns to eliminate discriminatory laws con-
sciously using litigation as only one component of an array of tech-
niques.

Underlying the chapter is an understanding that the social meaning of
civil rights in the United States is extraordinarily rich, with issues being
framed and reframed in a continuous iterative process. Every margin-
alized group seeks pathways and portals into greater power, whether
through institutions of the state, the market, or civil society. The dis-
course of civil rights has been productive in both jurisgenerative and
culture-generative terms.

Examining the meaning of civil rights through the prism of the LGBT
rights movement provides a window into strengths, weaknesses, and
dynamism of the struggle for social justice in the United States. What
we learn is that LGBT advocates have contributed to the overall project
of formal equality under law primarily by developing an extraordinary
strategic and tactical dexterity, uniquely so at the state level and in their
alliance with the business sector. Particularly as to the latter, however,
there are major trade-offs that have yet to become manifest. Mean-
while, because of a broader retrenchment in civil rights law generally,
the possibility of advances in substantive equality law—either statutory
or constitutional—has shrunk. Even as LGBT rights groups make break-
throughs in achieving goals such as marriage equality, they will have
to contend with conservative pressure to dismantle overarching pro-
tections such as the disparate impact principle or heightened scrutiny
under the Equal Protection Clause. For the future, the big question for
this movement—and all other social justice movements in the United
States—is whether it will deploy its talents and resources to meet the
more difficult challenge of dislodging embedded, structural forms of
discrimination and social hierarchy.

I. The Law: Equality and Containment

I got nothing but homage an holy thinkin for the ol songs and stories
But now there’s me an you.
—Bob Dylan®

The project that civil rights movements and arguments framed under
the rubric of equality do best, and for which the law is perfectly suited, is
ending exclusions and categorical inequalities. What civil rights move-
ments and equality arguments more broadly do not do so well is dis-
mantling hierarchies.” The fundamental critique of formal equality is
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that its very achievement perpetuates more deeply embodied patterns
of stratification, in part because the existence of civil rights laws tends to
legitimate the hierarchy that remains. Whether constitutional or statu-
tory, formal equality rights are differentially deployed by differently sit-
uated subjects in a complex stratified society.

To date, LGBT equality has been overwhelmingly framed as being
about ending exclusions—currently and most dramatically the exclusion
from marriage, but prior to that, a series of other categorical exclusions:
from legal shelter for the exercise of sexual intimacy, from protection of
one’s parental rights, and often from employment. So in that structural
sense at least, LGBT rights should be an easy fit for a civil rights para-
digm. And indeed there is truth in this parallel construction: the LGBT
movement does offer its own narrative of progress in ending exclusions.
Gay sex is no longer criminal in the United States, even in the most con-
servative jurisdictions. Several million Americans have achieved at least
a bounded liberty to live honest lives that are more economically and
physically secure than was imagined possible fifty years ago. Prospec-
tively, a demographically driven tectonic shift in public opinion suggests
that more progress is on the way.

Yet it is also true that the LGBT equality movement has not yet
attained the two traditional markers of formal equality in law. One is
adoption by the Supreme Court of an equal protection analysis under
which laws differentiating on the basis of a specific characteristic are pre-
sumptively unconstitutional under a heightened scrutiny analysis. The
other is national legislation that regulates the private as well as the public
sectors and that prohibits discrimination based on the given character-
istic in a variety of contexts. Neither has occurred in the field of LGBT
rights.

From a political point of view, we must ask whether this institutional
reluctance by both the Supreme Court and Congress stems from some-
thing more than hostility to a particular and relatively “new” minority.
Doubtless some part of it derives from controversies specific to homo-
sexuality and gender identity, but it also reflects a shrinking of the vision
of equality. Mapping civil rights legal doctrine from the perspective of a
constituency that seems to stand on the cusp of crossing the finish line
into formal equality can tell us much about how the dialog between law
and politics has constructed the evolving social meaning of “civil rights.”
LGBT groups are poised to follow in the footsteps of older movements
based on race and gender, but the parameters of what is possible have
narrowed.

In both constitutional and statutory law, the Supreme Court has cut
back on the promise that law would serve as a tool to achieve racial,
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and to a lesser extent gender, justice. These examples of retrenchment
are easy to overlook in the LGBT rights context because, for this group,
they stunt forward progress, which is less dramatic than forcing a group
backward, as has occurred with people of color and women. Since Con-
gress enacted the Civil Rights Act in 1964, an increasingly conservative
Supreme Court has in effect discounted the value of achieving equiva-
lent protection by interpretations that have undermined the efficacy of
the underlying statute.® Together, these changes have redefined equality
under law in more limited ways, even if the number of constituencies
protected under civil rights law has expanded.

The shrinkage of the civil rights paradigm is evident in comparing the
Civil Rights Act of 1964 to its closest analog in the field of sexual orien-
tation or gender identity that has gotten to a floor vote in Congress. The
Senate adopted a version of the Employment Non-Discrimination Act
(ENDA) in November 20139 but the bill died in the House of Representa-
tives.10 In this section, I will describe how ENDA and the current law on
the standard of review for sexual orientation discrimination under the
Equal Protection Clause illustrate ways in which constrictions of existing
civil rights law are channeling future law. Ironically, the strongest pro-
tection against discrimination for LGBT persons may come not from a
twenty-first-century civil rights bill but instead from a dynamic reading
of the fifty-year-old Title VIIL.

A. A Cabined Vision

As its name indicates, the ENDA legislation covered only one of the
realms—employment—that fall within the scope of the 1964 Civil Rights
Act. Congresswoman Bella Abzug introduced omnibus legislation in
1974 that would have added sexual orientation protection to a range of
issues covered in the Civil Rights Act, but Washington-based advocates
decided in 1993 that redrafting the bill to cover only employment would
increase the possibility of legislative success, because the workplace was
the context that drew the greatest level of popular support for an antidis-
crimination law.!! More recently, hoping to build on the momentum
from the Supreme Court’s ruling on same-sex marriage, rights groups
introduced a new version of the omnibus approach. Its future appears
dim, however, as long as Republicans control Congress.

Despite the increased numbers in public opinion polls voicing agree-
ment that LGBT persons should not be fired based on that character-
istic,'2 the needle has not moved for twenty years on advancing fed-
eral antidiscrimination legislation in this area. In addition to the power
of social conservatives who view homosexuality with distaste, forward
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progress is stymied by hostility toward civil rights and government reg-
ulation more generally.

Compare the United Kingdom, which enacted a new civil rights law
in 2010. The Equality Act unified dozens of laws and policies into one
comprehensive statute, eliminating fragmented coverage for race, gen-
der, disability, and sexual orientation.!® The new British law is designed
to modernize and clarify, rather than expand, the reach of the civil rights
paradigm, in an effort to render the overall concept more accessible to
the public and to eliminate areas of confusion for employers and other
institutions that must comply. Civil rights law in the United States has
expanded since 1964 only through a series of one-off measures, each
increasing the complexity of the legal edifice of antidiscrimination,!*
Despite the political modesty of the British law, enacting its equivalent
here seems impossible in the current political environment.

The second telling characteristic of the version of ENDA that passed
the Senate is that it explicitly forbade claims based on disparate impact
theory.!® The disparate impact doctrine allows proof of discrimination
without the need to prove the defendant’s intent to discriminate. While
disparate impact claims in the context of sexual orientation or gender
identity have so far been rare,'6 the insistence by business interests on
the inclusion of its prohibition in ENDA! reflects a much larger cam-
paign against the underlying concept.

In Griggs v. Duke Power Co.,'® the Supreme Court held that proof of
the disparate impact on racial minorities of facially neutral employment
rules constituted a violation of Title VII. Its effect was a powerful boost
to the continued efficacy of that statute after employers discarded once
explicitly discriminatory policies. More than one scholar has character-
ized Griggs as the Court’s most important civil rights decision aside from
Brown.'® The disparate impact principle comes the closest of any aspect
of antidiscrimination law to reaching structural patterns of stratifica-
tion.2? In other words, at least in theory, disparate impact claims have
the potential to achieve more than formal equality, something more like
concrete steps toward disestablishing hierarchy.

Since Griggs, the battle over disparate impact has become a central
point of back-and-forth dispute between those who seek to expand the
concept of civil rights and those who seek to shrink it. The Supreme
Court has ruled that disparate impact does apply to claims filed under
the Fair Housing Act and the Age Discrimination in Employment Act,?!
but it has precluded disparate impact claims under Title VI of the Civil
Rights Act,?? Section 1981,22 and the Fourteenth?* and Fifteenth?®
Amendments. In Wards Cove Packing Co. v. Atonio,? the Court severely
limited disparate impact by its ruling on allocation of burden of proof
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and the scope of the business necessity defense. Congress responded to
Wards Cove with the Civil Rights Act of 1991, which effectively reversed
most of the Court’s decision, returning the burden of proof to the defen-
dant and requiring the defendant to show that practice with disparate
effects was job related and consistent with business necessity.?® In one of
the most recently enacted antidiscrimination laws, the Genetic Informa-
tion Nondiscrimination Act, the issue arose again. Congress barred dis-
parate impact claims pending review by an Advisory Commission.2?

In light of this ongoing battle, it is a mistake to consider the disparate
impact exclusion in ENDA as turning on gay-specific issues or as of triv-
ial significance. The enactment of a prohibition on disparate impact in
LGBT civil rights legislation would contribute to a precedent against it
in future legislative debates beyond LGBT issues.

A third weakness of the version of ENDA that passed the Senate was its
overly broad exemption for religious organizations. In contrast to Title
VII, which allows religious employers to give preference to employ-
ees based on religion (but not based on other characteristics), the 2013
iteration of ENDA would have given such employers a blanket exemp-
tion from antidiscrimination requirements based on sexual orientation
and gender identity and prohibited the denial of federal contracts on
the ground of noncompliance. The acceptance of this provision as part
of the negotiations with Senate leadership produced a split among the
LGBT rights groups; ultimately, all the LGBT groups opposed the ver-
sion of ENDA that emerged from the Senate.30

B. Equal Protection

Many people use the term “civil rights” to encompass equal protection
law as well as the statutory antidiscrimination prohibitions. In this aspect
of equality law, the Supreme Court has struck down forms of sexual ori-
entation discrimination, most recently and importantly in the marriage
decision.3! Remarkably, however, it has done so without articulating a
clear standard of review for such classifications, leaving lower courts to
conclude that some form of a rational basis test was used, even though
there is little possibility that the outcomes would have been the same
had the traditional and highly deferential version of rational basis been
the operative standard.??

The Court’s treatment of this next, last, or most contemporaneous
civil rights issue signals that, like the scope of antidiscrimination statutes,
the future likely holds only the possibility of additional one-off invoca-
tions of constitutional equality. The Court has become allergic to any
extension of a more stringent standard for scrutiny beyond the groups
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to which it has traditionally been applied.?? I read the Court’s message
in the gay cases as indicating that the Justices accept that they will have
to address whether sexual orientation exclusions violate the Constitu-
tion but are determined to do so without articulating standards for equal
protection scrutiny that will have broader application.

C. Sex Discrimination Claims: A Return to the Future?

With the failure to enact national legislation prohibiting employment
discrimination, advocates have turned to the prohibition on sex discrim-
ination in Title VII to reach adverse workplace actions against LGBT
persons. To date, the progress is uneven but promising. The majority of
circuits have ruled that adverse actions that result from sex stereotyp-
ing based on gender nonconformity can constitute sex discrimination
against LGBT people.?* Courts increasingly accept that antipathy toward
homosexuality or transgender status is vulnerable because it hinges on
stereotypes of masculinity or femininity.3> These rulings reopen the
possibility of using sex discrimination theories, regardless of whether
new legislation is enacted.

The EEOC has led the movement forward on this front by issuing
decisions finding that gender identity and sexual orientation discrimi-
nation are both covered under Title VII as per se sex discrimination.3®
As a result, the EEOC accepts claims of both forms of discrimination
for investigation and conciliation and has also initiated or supported lit-
igation on these theories.?” Thus administrative agency enforcement of
Title VII as it applies to discrimination based on either sexual orienta-
tion or gender identity is already occurring nationwide, and hundreds
of persons have sought redress through this channel.3®

In many respects—the availability of disparate impact claims and a
more targeted religious exemption—Title VII is a stronger law than was
ENDA.3? Thus, ironically, the best hope for the future of civil rights pro-
tection for LGBT Americans, at least in the workplace, may well lie in
the 1964 Civil Rights Act, a law that is older than most of the lobbyists
who are working on this issue.

Il. The Law Reform Movement: Mobilization in an Era of Retreat

While there are lots of lessons that we have learned from chapters one and two of the
civil rights movement, we're in a new day. We need a little boost. There is so much to
be learned from [the LGBT forces].

—Judith Browne Dianis, quoted in San Francisco Magazine, 201240
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One cannot understand the ways in which legal claims for LGBT equal-
ity signal both continuity and change in the civil rights paradigm with-
out understanding the historical context and legal culture in which those
claims were formulated, debated, and adjudicated. Lawyers who brought
LGBT rights claims beginning roughly in the 1980s had the advantage
of well-established constitutional law doctrines and equal rights statutes
that were in their infancy for an earlier generation of civil rights lawyers
working in the 1950s and 1960s. Ironically, however, the LGBT rights
lawyers who sought to build on the legal foundations set in place by
earlier social justice lawyers discovered that the foundations themselves
were eroding. The adaptations made by the legal wing of the LGBT civil
rights movement offer a window into changes in strategy and innova-
tions in tactics that other civil rights movements can learn and utilize,

LGBT rights strategies emerged on a large scale only after—indeed,
long after—the end of the Warren and early Burger Courts. LGBT rights
litigation got off the ground not in the afterglow of Brown v. Board of Edu-
cation,*! but in the midst of a rights counterrevolution. The result was
a strange disconnect. Many of us grew up with civil rights movement
lawyers as heroes and with an aspirational understanding of the poten-
tial for using law to achieve justice that grew out of experiencing the
1960s during childhood. When baby boomers (including the first gen-
eration of women in significant numbers) began attending law school,
public interest law was already a recognized field. Some of us studied
with civil rights lawyers who had become law professors. We took
courses designed to train us as advocates for disadvantaged groups, an
opportunity that did not exist when the older generation had been in
law school. Upon graduation, many of us secured jobs with public inter-
est and civil rights groups or worked with civil rights units of govern-
ment agencies—organizations that were available for young lawyers to
join, rather than to have to invent.

The legal culture into which we graduated, however, had changed dra-
matically in a conservative direction. The single most prominent issue in
legal politics grew out of a backlash movement rather than a civil rights
movement: the continuing effort to reverse Roe v. Wade,*? a goal adopted
as official policy by the Department of Justice after President Ronald
Reagan took office.3 As the Reagan administration brilliantly used the
power of judicial appointment to deepen the conservative nature of the
federal bench that had begun under President Nixon,** a new consen-
sus emerged among progressives: that federal courts had become unre-
liable, at best, as allies in struggles for equality. In response to Reagan’s
policies and appointments, traditional civil rights groups were drawn
to Congress, where Democrats controlled both chambers from 1986 to
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1994.%° Congress, rather than the courts, became the site for expansions
of rights to new groups and for legislation effectively reversing Supreme
Court decisions that had narrowly interpreted civil rights statutes.

Advocates seeking to establish equality protections for LGBT persons
adopted the adjustments made by the older groups and developed new
ones. The federal courts almost literally closed to equal protection
claims based on sexual orientation after the Supreme Court upheld the
legitimacy of a state law that criminalized same-sex intimacy. In Bowers
v. Hardwick,*” the Court torpedoed what was then the movement’s legal
priority—eliminating sodomy laws, upon which so much antigay dis-
crimination was based. Although grounded in liberty rather than equal-
ity analysis, that decision prevented any significant victory for a class
understood as being defined by criminal conduct until the Court’s deci-
sion in Romer v. Evans ten years later.

LGBT advocates turned to state courts as an alternative. When Hard-
wick was decided, a deliberate shift to litigation strategies based on state
constitutional claims had already occurred among progressive lawyers
engaged with issues such as school financing.*® Building on this base,
LGBT rights lawyers began identifying and litigating challenges to state
sodomy laws in state courts. The successes in the campaign to invalidate
sodomy laws eventually became the most successful use of state consti-
tutions to expand rights. Half of the sodomy laws that had been in exis-
tence at the time of Hardwick were eliminated, which paved the way for
the Supreme Court’s repudiation of Hardwick in the 2003 Lawrence v.
Texas decision.*?

On the national level, LGBT rights lawyers joined other civil rights
groups in seeking relief in Congress, but to a lesser extent. Their major
success was the inclusion of HIV/AIDS as a presumptively covered dis-
ability in the Americans with Disabilities Act adopted in 199059 Most of
the Washington-based LGBT lobbying addressed issues that arose from
the first decade of the HIV/AIDS crisis.”! The movement’s greatest con-
gressional setback was the enactment of Don’t Ask Don’t Tell legislation
following President Clinton’s failed attempt to allow openly gay persons
to serve in the military.52

What the LGBT legal groups did much more extensively than tra-
ditional civil rights groups was to focus on state legislatures. During
the 1980s, this strategy was defensive—driven primarily by the need to
respond to proposals for coercive restrictions on persons with HIV/AIDS
that arose as amendments to state public health laws.’® LGBT organi-
zations often formed alliances with public health officials, who under-
stood that prevention and treatment efforts would be more successful
if patients and those at risk trusted them. To a large extent, the strat-
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egy worked; the kinds of quarantines and forced testing that many had
feared did not materialize.*

A second, positive rather than defensive, factor drew LGBT rights
advocates to state legislatures: campaigns to add protection based on
sexual orientation—and later gender identity—to state antidiscrimina-
tion laws. The initial adoption of laws prohibiting discrimination based
on race and religion had also begun with state legislatures. The pace
of enactment of sexual orientation protection between 1990 and today
resembles that of the race discrimination laws between 1945, when New
York adopted the nation’s first such law, and 1963, just before the federal
statute was enacted.”® With their attention appropriately directed to
national civil rights laws, the traditional racial justice constituency
groups had little ongoing engagement with state legislatures. As a result,
the discourse of civil rights in state legislatures since the 1980s has
focused almost exclusively on LGBT issues, together with contests over
abortion laws.

The turn to the state level of lawmaking—in both courts and legisla-
tures—has been a distinguishing characteristic of LGBT rights lawyer-
ing, and it has served the movement well. The mutual familiarity
between state lawmakers and LGBT rights advocates that has developed
since the 1980s has probably contributed significantly to legal progress
in moderate to liberal regions of the United States. On the biggest issue
of family law—marriage equality—the extent of legislative success was
dramatic. Of the twelve jurisdictions where same-sex marriage was
authorized under state law at the time of the Supreme Court decision
requiring the federal government to accept those expanded definitions
of marriage for the purpose of federal benefits, the change in law
occurred by legislative action in ten.’® Marriage equality was forced by a
judicial decision in only two states.?’

Some scholars, most prominently Gerald Rosenberg,?® continue to
assert an old critique of civil rights lawyers, now adding to it the lawyers
in marriage equality cases: that they have been blind to the lack of
social progress achieved by litigation and the risk of backlash it gener-
ates. In fact, civil rights groups long ago began to develop multidimen-
sional forms of advocacy that are not dependent on litigation.? The
LGBT rights movement provides the strongest refutation of Rosenberg’s
arguments. Although some marriage equality litigation undoubtedly has
triggered backlash in the short term, advocates have adeptly managed a
complex overall strategy, relying on organizing and education and coor-
dinating lawsuits with lobbying in state legislatures and even with antic-
ipated referenda.®? Litigation is no longer seen as the rifle-shot path to
equality but rather as merely one device in an increasingly high-tech set
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of tools. Litigation, in other words, has become radically decentered in
civil rights strategy.

In this environment, LGBT lawyering groups have developed an
extraordinary level of sophistication with regard to nonjuridical modes
and technologies of advocacy. If the emblematic movement tactic dur-
ing the late 1980s and early 1990s was an ACT-UP (AIDS Coalition to
Unleash Power) sit-in or demonstration, the core tactic now is polling.
Today, LGBT groups commission their own polling, the results of which
often shape their messaging strategies, which in turn suggest the para-
meters of “story banks” that solicit and authorize the collection of
accounts of certain kinds of experiences, stories that one often finds
summarized in the opening portions of the complaints that initiate lit-
igation, in legislative testimony, and in media feature stories.?! Until
recently, a nonprofit group’s media strategy consisted of efforts to attract
media attention and coverage of its issues; today it is likely to be an
intentional and data-driven set of techniques to change public opinion,
the success or failure of which can be measured.

Use of new technologies of social change is not unique to the LGBT
civil rights movement,%? but LGBT groups have been early adopters of
mechanisms generated by broader technological change. One reason is
necessity: the frequency of antigay ballot initiatives has forced LGBT
groups into the electoral arena more often than other civil rights
groups.?% This experience has required LGBT advocates to develop
more sophisticated methods for persuading voters—not simply judges
or legislators—to reject antigay arguments.

Direct electoral political battles over LGBT rights issues culminated
in the unsuccessful effort to defeat Proposition 8 in California in 2008.
Approximately 53 percent of a total of 13.4 million voters supported a
state constitutional amendment to prohibit same-sex marriage.%* Each
side raised and spent more than $40 million, making it second only
to the presidential contest that year in the amount of money spent on
an election campaign.%® The scale of fundraising and the nature of the
political expertise required to compete in that kind of electoral environ-
ment creates an immediate need for the capacity to play to win in the
big leagues, and its urgency simultaneously discourages any instinct to
challenge the structures of wealth that distort the electoral system. Just
as civil rights groups learn from each other, so, of course, do conserva-
tives, and this history of repeated ballot initiatives may be predictive of
continuing antiequality campaigns on other issues, such as immigration.

Combined, these interventions outside the courtroom have helped
shape new constitutional meanings of LGBT equality. In an ironic full
circle return to Rosenberg’s criticism, high-stakes court challenges on
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the issue of marriage have become virtually a no-lose proposition. Mes-
saging campaigns do not explain all of this success, and there were some
aspects of the marriage equality campaign that fell short. The litigation
to invalidate Proposition 8 succeeded but only for California; it did not
produce the nationwide ruling that plaintiffs had sought.%6 And even
in requiring all states to allow same-sex marriage, the Supreme Court
declined to adopt heightened scrutiny in analyzing the constitutionality
of sexual orientation discrimination more generally.%” But public opin-
ion shifts surely did pave the way for the remarkable number of lower
court opinions that struck down exclusionary marriage laws in the wake
of Windsor,8 despite the lack of guidance in that opinion.%? In the spring
of 2018, Time Magazine declared on its cover that “gay marriage [has]
already won.”’? For the marriage equality campaign, it would be only a
slight exaggeration to say that the Supreme Court became a very, very
important opinion poll.

These nonlitigation skills are not unique to LGBT groups, but mul-
tidimensional advocacy has been formative in its impact on relatively
newer rights organizations like the LGBT groups and on a younger gen-
eration of leaders in all groups. The by-products of new technologies
of advocacy and the blurred lines between legal advocacy and election
campaigns will shape the future dimensions of civil rights practice in
American political culture.

l1l. Social Change: Civil Rights + Corporate Social Responsibility
= Corporatist Civil Rights

Struggles for human rights always begin with brave men and women who stand
up, isolated, against the forces of oppression. But, in the United States, victory really
arrives on the glorious day when the people with money decide discrimination is bad
for business.

—New York Times, Feb. 26, 201471

Law is not an autonomous realm, least of all when one seeks social jus-
tice reforms. Other dimensions of movement advocacy interact with the
kinds of legal work described in the prior section. The meaning of con-
stitutional principles and the aspiration to equality are shaped by many
actors—not only courts and legislatures, or even only those in the legal
profession more broadly.

One distinguishing mark of the LGBT civil rights movement is the
extent to which the corporate business sector has become an important
nonjuridical voice. More so than in other civil rights movements,’”? gay
advocates have negotiated directly with employers to obtain internal
policies against discrimination and have enlisted corporate support to
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stress economic reasons for greater equality. Out of these efforts, a major
coalition has emerged: an alliance between LGBT rights and corporate
interests that has become one of the most effective movement resources
for combating the arguments of moral conservatives.

Again, historical context is everything. The LGBT civil rights move-
ment grew up under and into a Reagan-Bush-Clinton-Bush-Obama cor-
poratist political culture. Throughout that period, the political and eco-
nomic dynamics of globalization weakened the power of government to
regulate multinational enterprises and to mitigate the localized external-
ities of downward pressure on wages and benefits. The balance of power
between business on the one hand and labor and environmental inter-
ests on the other shifted dramatically from what it was in 1964. It should
not be surprising that the significance and presumed legitimacy of busi-
ness interests would be baked into any overall strategy for achieving civil
rights that essentially began during this era.

The alliance with corporate interests in the LGBT rights movement
grew out of the effort to eliminate workplace discrimination. Outside
of municipalities, usually in either large urban or university-dominated
areas, most of the early successes in securing protection came through
negotiations with large corporate employers rather than from legisla-
tion.”® As more employers agreed to adopt antidiscrimination rules, the
Human Rights Campaign began a Corporate Equality Index that itself
has become a major factor in further driving adoption of these policies,
fostering a competition among human relations and diversity profes-
sionals as they sought the 100 percent score awarded to entities that sat-
isfied each of the HRC’s indicia of “corporate equality.”’4

The larger political context for this effort was the rise of a Corporate
Social Responsibility (CSR) concept within the business sector roughly
coexistent with the rise of the LGBT rights movement.”> CSR consists
of voluntary, nonenforceable practices by which companies use meth-
ods of self-regulation to integrate social and environmental concerns in
their business operations and in their relations with stakeholders.”® The
power of internal corporate law has grown as firms have been able to
bargain with public authorities and to relocate in search of less restric-
tive legal regimes. Implicit in the CSR concept is recognition that corpo-
rations comprise a privatist layer of sovereignty, with internal law that
crosses traditional political boundaries of state and nation.

Antidiscrimination agreements for LGBT employees are a classic CSR
strategy. Especially in sectors such as technology and tourism, corpo-
rations have long viewed the LGBT population as an important source
of skilled labor or an important market segment for their products,
or both.”” Today, with popular support for LGBT equality increasing,
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88 percent of Fortune 500 companies have adopted policies that pro-
hibit discrimination and provide benefits for LGBT empﬂoyees.?8 LGBT
employee groups exist at nearly three hundred large employers.”

The corporate-friendly approach has brought cascading benefits to
the LGBT civil rights movement, at least among elites. Most signifi-
cantly, it has produced a mutually legitimating discourse that can be
deployed in multiple settings. Advocacy groups repeatedly invoke a
“business leads the way” theme in efforts to persuade Congress or other
legislatures to enact antidiscrimination protections.?? When the leading
corporate actors in a state, region, or nation have endorsed equal treat-
ment, it is much easier to depict companies that continue to discrimi-
nate as laggards or outliers. Corporate support extended to marriage as
well. Amicus briefs were filed by a number of large corporate employers
in both the challenge to the “Defense of Marriage Act” and the challenge
to state laws prohibiting same-sex marriage. Employers argued that
businesses were harmed by the unnecessary complexities in personnel-
related laws caused by their inability to treat married same-sex couples
in the same way as married different-sex couples under federal laws.®!
A Wikipedia entry lists almost 125 corporations that have issued state-
ments in support of same-sex marriage.%?

The power of corporate support for LGBT rights burst into public
view in 2014 when Arizona Governor Jan Brewer vetoed legislation that
would have allowed persons with religious objections to same-sex mar-
riage to decline service to gay customers.®® Behind her decision was a
business-led lobbying effort that stressed the potential of antigay laws
to harm prospects for economic development.8* The episode illustrated
the value to LGBT rights advocates of using corporate interests to peel
off economic from social conservatives. Indeed, LGBT rights, including
marriage, seems to have become a reverse wedge issue that once fueled
support for conservative politicians but is now weakening the free
market-traditional values coalition on which the Republican Party has
depended.

There are three major costs to this alliance, however. First, it is contin-
gent on a discourse of cultural and political sameness—that is, that the
achievement of LGBT equality would change very little in the broader
society, in family dynamics and certainly in the economic structure.®’
As Patricia Cain has noted, every civil rights movement has relied on
sameness arguments to allay fears about the effects of eliminating legal
stigma, 36 but such arguments, by their very nature, tend to de-radicalize
a social movement and distance it from broader efforts to rectify injus-
tice.
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Second, the mutual legitimation effect of an LGBT-corporate alliance
strengthens a discourse promoting privatization of social costs and risks.
In family law, for example, the tendency to shift the cost associated
with vulnerable populations (unemployed homemakers, children, the
elderly) to individual caretakers has long been criticized by feminist the-
orists but was largely unexamined in LGBT advocates’ proposals for new
family status forms of domestic partnerships and same-sex marriage.3”
More generally, the effort to allocate to individuals the expenditures that
flow from increasingly unregulated corporate discretion in hiring, firing,
and compensation of employees has become a major theme in conser-
vative politics in the United States.38 This development conflicts with all
but the narrowest conception of equality.

Lastly, the man-bites-dog narrative that results when well-known con-
servatives, such as Theodore Olson, endorse LGBT rights issues tends
to garner an outsize amount of media attention and public interest.
This can provide a powerful mechanism for breaking through media
noise and clutter to convey a message that equality is a demand with
broad support, but it can also be used to reinforce old stereotypes that
the LGBT community is almost exclusively composed of affluent white
males.

IV. The Future: Toward Antihierarchy

For years groups seeking equality for gays drew inspiration from the civil-rights
era...[After the adoption of Prop 8], Gay campaigners concluded that their approach
had been wrong. With their talk of discrimination, they had been appealing to voters’
heads...[The new strategy] involves persuading voters that their existing values allow
them to accept gay marriage...because same-sex couples are asking to join the institu-
tion, rather than to change it.

—The Economist, Feb. 201489

The future of the civil rights paradigm turns on what “civil rights”
means in a political and legal environment in which formal equality has
been incorporated into institutions of governance and cultural author-
ity, although structural forms of subordination continue and even
worsen. The gains of race and gender civil rights movements have
reshuffled those hierarchies, benefiting most the women and people of
color who are socially advantaged in terms of class. Those least likely
to benefit have been persons with intersecting vectors of social disad-
vantage, for whom the indicia of social inequality have hardened or
condensed at the bottom of the social pyramid. The prospect that for-
mal equality will fail to achieve social equality, which is so evident with
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regard to race and gender,?° looms for the LGBT civil rights movement
as well.

Liberal equality discourse may provide an essential tool in a long-term
effort to more fundamentally alter patterns of social stratification. But
there is an inevitable temptation to declare victory, paired with a ten-
dency to run out of steam (not to mention donors), when a civil rights
movement has achieved a dramatic success such as marriage. The big
question for LGBT advocates is whether, when that point is reached on
these issues, “today’s civil rights movement” will take on the project of
challenging the economic and social hierarchy associated with sexuality.

The paradoxical effect of securing formal equality can be to
strengthen the subordination of those at the bottom of the pyramid.
Progress in ending sex discrimination, for example, can reinforce (and
not merely pass by) the oppression of low-income women and women
of color by creating a mutually reinforcing dynamic of invisibility.?! If
harms disproportionately affecting LGBT people of color or who have
low incomes are not challenged as such and if privileged sectors of the
LGBT community turn their attention away from a seemingly com-
pleted set of goals, the least powerful groups will become even more vul-
nerable. The entrenched nature of discrimination against some women
and some LGBT people not only will remain but also will worsen.

There are ideological consequences as well as material harms associ-
ated with the condensation of social hierarchy. The resilience of stratifi-
cation along lines of race and poverty, in the face of civil rights progress,
creates a naturalization effect—a sense that there are intractable, irreme-
diable causes associated with the very nature of the people who suffer
the worst that explains why they have not succeeded.

Let me close by briefly sketching two possible futures for the social
meaning of “civil rights.” The first model is civil rights as a cultural com-
modity. LGBT equality is a global brand, grounded in the most desir-
able market demographic: young adults (gay and straight) who are in
the process of developing public policy loyalties, as they do product
loyalties, that they will continue to favor for the rest of their lives.
LGBT equality is a stakeholder-governed, public-private partnership. It
is both consumer friendly and a consumer durable. It combines value
and growth. It is market-friendly equality, embedded in the concepts
associated with CSR.

The second model of civil rights is grounded in egalitarianism and
the project of dismantling hierarchy. It is made visible by demographic
data documenting the LGBT individuals at greatest risk of harm, such as
low-income parents who—even if entitled to lawfully marry—routinely
engage with a variety of hostile public and private institutions. Such per-
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sons are at high risk of HIV infection, of police harassment, of incarcer-
ation, and of inadequate educations—all for reasons that are not limited
to, but are related to, their sexuality or gender identity.?2 They are con-
centrated not in the well-known gay strongholds of D.C., Fort Laud-
erdale, and San Francisco but in San Antonio, Memphis, and Virginia
Beach.%?

One does not have to strain to identify intersectionality in such sit-
uations. Relatively advantaged LGBT people experience modified, usu-
ally mitigated systems of stratification, often sheltered by race or gender
privilege. Those without such shelters are trapped in complex hierar-
chies, mutually constituted by multiple vectors of subordination. Exclu-
sions can be attacked one by one. But it is not possible to engage any
hierarchy—whether sexual, racial, or other—without addressing this
complexity. Heteronormativity is a layered set of interlocking hierar-
chies, not just a collection of exclusions. It is not merely straight—it has
a race, a class, and even a geography.

One of these models of civil rights—perhaps even a mixture of
both—will comprise Civil Rights 3.0.
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Toward a Jurisprudence of the Civil
Rights Acts

Robin L. West

What is the nature of the “rights,” jurisprudentially, that the 1964 Civil
Rights Act! legally prescribed? And, more generally, what is a “civil
right”? Today, lawyers tend to think of civil rights, and particularly those
that originated in the 1964 Act, as antidiscrimination rights: our “civil
rights,” on this understanding, are our rights not to be discriminated
against, by employers, schools, landlords, property vendors, hoteliers,
restaurant owners, and providers of public transportation, no less than
by states and state actors, on the basis of race, gender, ethnicity, age, sex-
uality, or disability. Contemporary civil rights scholarship overwhelm-
ingly reflects the same conception: our civil rights are quasi-
constitutional rights to be free of discrimination in the private as well as
public world.? But this conventional lawyerly understanding—basically,
that “civil rights” are “antidiscrimination rights”"—is clearly inadequate,
certainly with respect to civil rights generally but also, and more
tellingly, even with respect to the rights created and then protected by
the 1964 Act itself.

First, on the general point: some of the “civil rights” sought or held
across our history have not been antidiscrimination rights of any sort
at all—labor rights, welfare rights, free speech rights, and the consti-
tutional rights of criminal defendants have all, at various times, been
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championed as “civil rights,” and these rights are neither logically nor
jurisprudentially tied to any conception of antidiscrimination.? But fur-
thermore, even the “civil rights” that are defined and then protected
against discrimination by the 1964 Civil Rights Act, as well as by various
Civil Rights Acts both before and subsequent to it, are not, in circular
fashion, simply our rights not to be discriminated against on the basis of
impermissible characteristics. Rather, the “civil rights” of which we can-
not be discriminatorily deprived, whether originating in the 1964 Act or
elsewhere, are, after all, rights to something: to vote,* to physical secu-
rity,? to enter contracts,% to own, buy, or sell property,’ to legal recourse
in the aftermath of a wrong committed against us, 8 to write a will,? to
be considered for or to hold down a job and to be paid fairly for our
labor,!9 to the use of a restaurant or a hotel or a city bus,!! to a pub-
lic education,'? and to marry whom we love.!® And these are just some
of the public goods that have been recognized at various times as “civil
rights,” of which we cannot be deprived by discriminatory action.

Even if just that much is correct, then the “civil right” protected by all
of our Civil Rights Acts, including the 1964 one, is considerably more
complex, jurisprudentially, than the conventionally legalistic and for-
mulaic equation of “civil rights” with “antidiscrimination rights” sug-
gests. Minimally, the “civil right” recognized or protected by the various
Civil Rights Acts is almost invariably a multilayered right, or a “right to
a right™ it is a right to not be discriminatorily deprived of some under-
lying right. Only the first right in that phrase “a right to a right” is the
antidiscrimination right. The second “right,” though, is the underlying
civil right of which we cannot be discriminatorily deprived, and it is
both itself complex and highly variable. It might be a common law right,
such as a right to enter contracts or sell property, or a statutory right,
such as a right to vote, or simply a right to a social or public good, such as
employment or educational opportunities, or the protection of a trust-
worthy police force against private violence. And while we have gener-
ated a library of writing, and jurisprudence, and judicial opinions on the
nature of the first “right” in that phrase—the right not to be deprived of
various rights on the basis of race, sex, and so forth—we have devoted
much less to the second: the nature of the underlying right of which
we cannot be deprived. So what is the jurisprudential nature of that
right? What is a “civil right,” jurisprudentially, both with respect to the
rights protected against discrimination by the Civil Rights Act of 1964
and more broadly? Again, and more generally, what is a “civil right™?

Oddly, I believe, and in spite of their unquestioned importance in
our contemporary public life, we are woefully short on a jurisprudential
understanding of civil rights, both with respect to the Civil Rights Act
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of 1964, whose fiftieth anniversary we celebrated last year, and more
broadly. Although we have recently seen an explosion of scholarship on
the history, or histories, of both the civil rights movement of the 1950s
through 1970s and the Civil Rights Acts they produced,'* there has not
been, either during or following our various “legislative moments” ush-
ering in civil rights laws, a body of scholarly work engaged in reflective
debate over the jurisprudential nature of the civil rights they sought to
win and then to protect. We simply do not have a scholarly jurispruden-
tial canon that seeks to encompass not only the nature of the antidis-
crimination norm that our various Civil Rights Acts codify but also
the nature of the substantive underlying rights that all of those rights
against discrimination protect. Legal scholars have, for better or worse,
focused on judge-made law, and particularly judge-made constitutional
law, when engaging in the work of discerning the overarching principles
of rights-based jurisprudence. Nowhere is this clearer than in the areas
of law and life touched by the Civil Rights Acts themselves. I will return
to this problem below. Here, I just want to note that for whatever reason,
our scholarship on civil rights has shortchanged the complexities of
both the Civil Rights Acts and civil rights movements and their prod-
uct—civil rights—more broadly construed. We have focused our
jurisprudential scholarship almost entirely on the rights to nondiscrim-
ination our Civil Rights Acts created. But we have neglected the need
to understand the nature of the underlying rights of access to the social
goods, systems of law, or institutions—contractual freedom and powers,
property ownership, education, employment opportunities, public
accommodation, family life, and so on—that those nondiscrimination
rights were designed to protect.

This is a neglect that matters, beyond the obvious problem that the
neglect itself fosters confusion, with disputants and debaters often talk-
ing at cross-purposes.!® There are at least two deeper worries. First, the
lack of a jurisprudence of the Civil Rights Acts that centers the underly-
ing civil rights, and not just the antidiscrimination norm, likely reflects
as well as contributes to a lack of appreciation of the civil society and
of the law that facilitates it that “civil rights,” historically and today,
both depend upon and produce. We have a well-developed jurispru-
dential scholarship on the nature of rights, including natural rights,
human rights, legal rights, and constitutional rights.!® And we have a
well-developed body of scholarship concerning civil society—but it is a
peculiarly legally denuded civil society that, thus far, we have studied:
it is the “civil society” of voluntary bowling leagues and private associ-
ations, often by definition set apart from or in opposition to the legal
society of the courthouse and City Hall.'7 We do not have much, if any,
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scholarship seeking to understand the civil society structured, and facil-
itated, by positive law, and we have virtually none centering the nature
of our rights to participate in it.

But second, the lack of jurisprudential study of the underlying civil
rights protected by our various Civil Rights Acts throughout our history
has quite possibly skewed, and perhaps truncated, our inherited civil
rights traditions, as well as possibilities for their creative regeneration.
Civil rights, as well as the civic and participatory life they facilitate, can
be threatened not only by discriminatory private practices of the sort
prohibited by the Civil Rights Acts but by much else as well. Our nat-
ural rights to participate in family life can be threatened not only by
discriminatory state marriage law that grants rights to form families or
marriages to some but not others but also by private or intimate vio-
lence within those marriages that goes unaddressed by states, by a puni-
tive criminal justice system that overincarcerates marriageable men for
trivial or victimless offenses, and by a lack of community support for
our caregiving obligations. Our civil rights to a healthy and physically
secure life can be threatened not only by sexually discriminatory med-
ical treatment or racially discriminatory policing and profiling but also
by a lack of affordable health care, a lack of trustworthy police protec-
tion against private or neighborhood violence, and an unhealthy and
polluted planet. Our rights to decent employment opportunities can be
denied us not only by intentional discrimination or neutral rules with
discriminatory impacts but also by a lack of skills and skills training, jobs
outsourcing, plant relocations, capital strikes, and high unemployment.
Our rights to education are frustrated by a lack of preschool readiness
and lack of community support for parents of newborns, infants, and
toddlers as much as by racially discriminatory admissions or school dis-
tricting policies. To secure these rights, then, to family life, education,
employment, and physical security (assuming for the moment we have
such rights), we do indeed need to enforce laws against discrimination.
But we need to do much else as well. The scholarly focus of the last
fifty years on the nature of discrimination and its unlawfulness, rather
than on the full array of obstacles that stand as barriers to the enjoyment
of civil rights, and without insisting on the point that discrimination is
but one such obstacle among others, has shrunk our understanding and
appreciation of our own civil rights tradition, as well as its regenerative
potential.

This chapter seeks to begin such a conversation. In Part [, | introduce,
or reintroduce, and then endorse a definition of civil rights put forward
by Thomas Paine more than two hundred years ago—well before the
idea of “nondiscrimination” had taken hold—in his famous and indeed

73



74 A Nation of Widening Opportunities

iconic pamphlet Rights of Man.!® “Civil rights,” Paine argued in that
world-changing document, are, first, “natural rights"—by which he
meant that they are rights that attach by virtue of our humanity,!® what
we today sometimes call “human rights” and what were then sometimes
called “fundamental rights.” But, he went on to explain, natural rights
and civil rights are not coterminous, for two reasons. First, while nat-
ural rights attach to a man by virtue of his humanity, civil rights, Paine
argued, are those natural rights that distinctively attach not just by virtue
of his humanity but also by virtue of his “member(ship] in society.”20
That is what makes “civil” rights civil. Second, and relatedly, “civil rights”
are that subset of natural rights that a man cannot enforce on his own:
rights, in Paine’s own language, “to the enjoyment of which his individ-
ual power is not, in all cases, sufficiently (:aiznmpttcent.”21 Unlike the natural
rights “of the mind,” or of conscience, or of behavior that does not harm
others, Paine argued, civil rights distinctively require the presence of the
state for their perfection and enforcement.?? Civil rights, in other words,
unlike other (noncivil) natural rights, are not rights from, but rather are
rights to: “civil rights,” distinctively, are rights fo state action, fo state law,
to state institutions, fo a functioning government, and basically, fo com-
munity. Paine’s definition, I will argue, penned well before the idea of a
legal or constitutional right against discrimination had taken hold, may
provide a better account of both our oldest and our most contempo-
rary civil rights than the modern idea of civil rights as simply rights of
nondiscrimination. But more to the point, Paine’s account highlights just
the feature of civil rights—the necessity of the state, and of law, to the
perfection of the rights at the heart of civil society—that we have most
failed to center in our scholarship.

Paine’s quite formal definition, however, does not give us much help
in developing the content of our civil rights, beyond his fecund and
prescient suggestion that they must include rights of “security and pro-
tection.”?® Beyond reintroducing Paine, therefore, my second general
goal in the first part of this chapter will be to marry, or synthesize,
the formal definition of “civil rights” he provided with the modern and
very substantive account of the content of “human rights” propounded
by Martha Nussbaum and Amartya Sen over the last thirty years in
their exposition of the “capabilities approach” to rights and human wel-
fare.2* The capabilities approach, as developed by Sen and Nussbaum, I
believe, fills the gap in a way that is resonant with Paine’s overall polit-
ical philosophy: we have human rights, Nussbaum and Sen argue, to
enjoy those human capabilities that are most conducive to our individ-
ual flourishing—including, for example, our “capability” for a healthy
and long life, for sociability, for intimacy, for play, for cultural and intel-
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lectual engagement, and for interaction with our natural environment.2’
Protection of these capabilities and the human flourishing they nur-
ture may, sometimes, require that the state leave us alone and let us
develop and enjoy our capabilities according to our own lights, with-
out interference from an overly intrusive community or censorial state
actors. Often, though—more often, in fact—the individual flourishing
that Sen and Nussbaum identify as the end of human welfare requires a
state actively promoting those fundamental capabilities that produce it.
States, therefore, sometimes have an obligation to promote and protect
those capabilities, as well as an obligation to sometimes leave them be,
and individuals have rights—human rights—to states that do both.

The various human capabilities Sen and Nussbaum identify that
require active state promotion and protection, rather than state restraint,
suggest the premises of a moral argument for Painean civil rights as well
as a foundation for at least some of the interests protected against dis-
crimination by our Civil Rights Acts, of both centuries. At the same time,
a (modified) Nussbaum-Senian “capabilities approach” to welfare and
rights suggests a moral argument for those civil rights we might believe
we should have but do not yet fully enjoy: rights to decent work that is
safe, meaningful, and fairly compensated; rights to greater community
support for parents caring for young children or grown children caring
for sick or dying parents; a high-quality education that prepares us for
citizenship as well as gainful employment; a trustworthy and effective
police force that protects us against violence without violating our rights
of privacy and dignity; and so on. I will therefore try to supplement
Paine’s bare-boned account of the political logic of civil rights—how
and where they fit, so to speak, in the pantheon of natural, fundamen-
tal, legal and constitutional rights—with Nussbaum and Sen’s rich, sub-
stantive account of human welfare and what states are obligated to do
to promote it. This blended account, I will conclude, suggests what is
distinctive about “civil rights” against the backdrop of both our legal
rights and human rights. Against the former, civil rights are those legal
rights that promote fundamental human capabilities and protect our
enjoyment of them against unjust impediments, including public and
private discrimination. Against the latter, civil rights are those natural
rights that, more specifically, attach by virtue of membership in soci-
ety, which a man cannot enforce on his own and therefore require active
state involvement for their protection, much as Paine argued two cen-
turies ago.

Putting this together, I will ultimately argue in the first part below that
“civil rights” are rights to be free of unjust impediments—such as, as per
the 1964 Act, public or private discriminatory practices—to the under-
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lying rights we all should enjoy to some set of legally constructed or
legally protected social goods or institutions: private property, contrac-
tual freedom and powers, dignified and fairly compensated labor, pub-
lic accommodation and transportation, high-quality public education,
civil marriage, family life, and religious practice, among others. These
civil rights and the underlying rights both facilitate participation in civic
life and permit us to enjoy our most fundamental human capabilities.
So my claim will be that “civil rights,” jurisprudentially, are those rights
that give us access to the legal apparatus of civil life, which in turn facil-
itates the enjoyment of basic, universally shared human capabilities. I
will sometimes call my account a Painean-Nussbaumean, or Painean for
short, account of the jurisprudential nature of a civil right. In the first
part of this chapter, I will argue that the Painean account illuminates
features of the Civil Rights Act and shows its continuity with other civil
rights we possess or should possess, as well as with civil rights move-
ments from our history.

In Part II, I elaborate a bit on my constructed Painean conception of
civil rights by contrasting civil rights, so understood, with what I believe
is an emerging and new paradigm of constitutional rights, which I have
called elsewhere “exit rights”?® These relatively new and newly constitu-
tionally recognized “exit rights,” I will argue briefly here and have argued
at length elsewhere, are not classically individual rights, justified on tra-
ditionally liberal grounds; they are not simply rights to enjoy some mea-
sure of privacy, or religious freedom, or freedom of conscience, or to
individuate ourselves in some other way, within civil society. Rather,
exit rights—which include, inter alia, the rights to own and use a gun in
self-defense, to procure an abortion, to die, to homeschool one’s chil-
dren, and to not purchase health insurance, as well as, possibly, the rights
of religious corporations or nonprofit entities to exemptions from the
mandate of antidiscrimination laws—are radically libertarian rights to
effectively “exit” civil society, the social contract, or some substantial
part of it. Our “civil rights,” understood in the Painean sense, by contrast,
can fairly be called “rights to enter” that compact or to garner the benefit
of it, and to do so, specifically, through accessing some aspect of its legal
architecture. The exit rights increasingly protected by the Constitution,
as construed by our courts, are rights to exit the same civil society to
which civil rights protect entrance. Constitutional rights and civil rights,
then, contrary to the claims of a number of constitutional law theorists,
are not only not the same thing and not mutually constitutive of our
“fundamental law,” but they also are more often than not, these days, on
a collision course.
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The contrast between civil and constitutional rights that I will explore
in Section II below is at heart aesthetic and ethical. Our relatively new
array of constitutionally inscribed “exit rights” have, I will suggest, a
tragic arc. As in the last act of a classic or Shakespearean tragedy, their
exercise often culminates with characters splayed dead across the stage:
individuals exercising their rights to die, to kill, and to abort are, after
all, severing earthly as well as communitarian coils; they are all dealing
in death. Even when not lethal, however, the exercise of an exit right
culminates almost invariably in the spectacle of an isolated individual,
shrouded in his various constitutional rights to be left alone, with the
community from which he is so willfully estranged in shatters. The
intruder is killed by the homeowner, rather than captured by a trustwor-
thy constable; the fetus is expunged, rather than borne into a supportive
community; the child is educated in isolation at home, rather than at a
public school and in a community of peers; the suicidal patient is dead,
rather than cared for in hospice. Civil rights have, by contrast, what I call
a “comedic arc.” As in Shakespearean and classical comedy, the exercise
of a civil right culminates in a communal ritual or event, such as a cou-
ple’s wedding celebration, where they are joined by their community’s
representatives of faith and state, or a new day in a well-functioning
and integrated schoolroom or workplace, or the cure of an illness and
restoration to health, financed by a community of coinsureds who have
spread and shared risks, or the joyous arrival of a new birth accompa-
nied by responsible attendant care and not threatened by the specter of
a lost job. In the last act of a comedy, the state as well as the community
and its worth are reconfirmed, and the individual’s role within it, as well
as his distinctiveness from it, is celebrated. Part II below draws the obvi-
ous inference that centering comedic civil rights rather than the tragic
constitutional rights we have obsessed over for the last thirty years, in
our understanding of rights and in our ongoing attempts to take them
seriously, might give us a more balanced jurisprudence and a sliver of
hope for a more balanced community likewise.

The conclusion revisits the Trayvon Martin killing and its aftermath in
light of some of these distinctions.

I. Tom Paine’s Civil Rights

According to an influential and much-quoted definition provided in
Thomas Paine’s canonical late-eighteenth-century essay Rights of Man,
“civil rights” are those natural rights that are owed by a government to
the people—all of them—by virtue of their membership in civil soci-
ety.?’ “Civil rights” Paine held, are a subspecies of “natural rights"—a
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claim repeated and embraced, indeed insisted upon—by proponents
of the 1866 Civil Rights Act, three-quarters of a century after Paine
wrote.?® Natural rights, in turn, are rights we enjoy solely by virtue
of our humanity; we hold them regardless of the accident of the geo-
graphic details of our birth. We hold them against our own sovereign,
whether or not he recognizes them, and would hold them likewise
against any sovereign. And we all hold them, Paine thought—slaves and
American Indians no less than free men.?? That “natural rights” under-
pinning of our civil rights and civil rights tradition is no historical relic;
it is, rather, a vital connection between both the reconstruction and rev-
olutionary era use of the phrase and our modern antidiscrimination law
today. From the very beginning, civil rights have been grounded in nat-
ural rights, meaning they are owed everyone, without regard to race, sex,
disability, and so on—again, they are owed by virtue of one’s humanity.
By virtue of their origin as natural rights, civil rights have always con-
noted some version of an antidiscrimination norm.

Civil rights were not, however, viewed by Paine and his contempo-
raries as coterminous with the natural rights man possesses by virtue
of his humanity, when both phrases were part of the ordinary vocab-
ulary of lawyers and constitutionalists. Rather, they were a subset, with
two characteristics differentiating them from the larger class of natural
rights, of which, again, they are a part (all civil rights are natural rights,
all natural rights, however, are not civil rights). First, civil rights, unlike
other natural rights, are rights that attach by virtue of one’s “mem-
ber[ship] in society,” rather than solely by virtue of one’s humanity. But
second, although civil rights originate as natural rights, Paine explained,
unlike some of those natural rights, such as rights to the mind and con-
science or rights to behavior that does not harm others, “civil rights” are
those rights that cannot be perfected by individuals standing alone, so to
speak, or outside civil society and law:3°

Natural rights are those [rights] which appertain to man in right of his exis-
tence. Of this kind are all the intellectual rights, or rights of the mind, and
also all those rights of acting as an individual for his own comfort and hap-
piness, which are not injurious to the natural rights of others. Civil rights
are those which appertain to man in right of his being a member of society.
Every civil right has for its foundation, some natural right pre-existing in the
individual, but to the enjoyment of which his individual power is not, in all
cases, sufficiently competent. Of this kind are all those which relate to secu-
rity and protection.3!

Civil rights, then, to the founding generation, at least if Paine’s under-
standing was representative, were natural rights that require, distinc-
tively, civil society, including both positive law and legal institutions
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for their perfection. Unlike other natural rights, we cannot enforce civil
rights on our own. We need the affirmative assistance of positive law. So
defined, “civil rights” included, for Paine, quintessentially, those rights
pertaining to protection of the physical security of the individual. The
security of and protection of the physical body are examples, then,
of foundational rights that are only imperfectly, at best, enforceable
through self-help. We “trade in” our natural rights to self-protection and
security, so to speak, for the “civil right” of the protection of our physical
security by the state.

How does Paine’s account of “civil rights"—penned long before the
Civil Rights Acts of either of the two centuries following and before
the idea of antidiscrimination as an actionable wrong had gained trac-
tion—as “natural rights” that “appertain to man in right of his being
a member of society” but “of which his individual power is not, in all
cases, sufficiently competent”®? stand up, as a jurisprudential account of
civil rights, both those passed into law fifty years ago and those in vari-
ous statutory provisions before and since? Better, I think, than our cur-
rent lawyerly equation of “civil rights” with “antidiscrimination rights.”
At least echoes of Paine’s definition can be heard not only in the Civil
Rights Act of 1964 but also in virtually all of the various Civil Rights Acts
and movements of both the nineteenth and twentieth centuries. Thus,
according to the framers and advocates of the seminal Civil Rights Act
of 1866, “civil rights” include rights to enter and enforce contracts; to
buy, hold, rent, and sell property; to sue, be parties, or give evidence in
judicial proceedings; and to enjoy the protection of the state and its laws
pertaining to the security of persons and property®3—all of which read-
ily fit Paine’s description of civil rights as that subset of natural rights
that should attach by virtue of membership in society and that require
legal definition and institutions to perfect. These “civil rights,” as they
were then called (in part to distinguish them from “political rights,” such
as rights to vote or serve on juries) clearly required positive law for their
perfection—the power to make and enforce contracts requires contract
law, enjoyment of property obviously requires property law, rights to
sue and give evidence require the law of procedure, rights pertaining to
the security of persons and property require the criminal law, and so
forth. As such, these civil rights, which had long been granted by law
to white men through the combined effect of common law or statute,
should, according to the framers of the nineteenth-century Civil Rights
Act of 1866, be granted to African Americans as well 34

The Civil Rights Act of 1871, one of the “enforcement acts” passed in
the wake of the Reconstruction Amendments and popularly known as
the Ku Klux Klan Act, explicitly added personal security from various
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private conspiracies to commit, among other wrongs, acts of domestic
violence to the list of civil rights to be enforced by the federal govern-
ment, rather than state militias.33 Here too, the extension fits Paine’s
understanding. The civil and natural right to be protected against pri-
vate violence had been granted to some by the criminal laws prohibiting
it and their enforcement by state authorities, but that protection had
not been extended to the protection of the freed slaves against private
conspiracies contemplating violence (such as lynchings) against them;
thus the need for the Ku Klux Klan Act. The civil right to protection
against private violence, according to the framers of that Act, must be
extended to freed slaves. For the authors of the constitutionally doomed
Civil Rights Act of 1875, “civil rights” also included the right to use public
accommodations such as hotels and restaurants, to employ public trans-
portation, and to enjoy and participate in public amusements such as
in theatres.3® Here as well, these rights to participate sociably in these
public spaces of civil society, which attach by virtue of membership in
that society, require law for their creation and enjoyment, and the Act
of 1875 created a nondiscrimination right to enjoy those participatory
rights. The 1875 Act as well, then, fits Paine’s definition. The major Civil
Rights Acts of the nineteenth century all put into law an inclusive, uni-
versalist, and profoundly Painean impulse: to ensure that civil rights—to
contract, own property, sue for private wrongs, enjoy the state’s pro-
tection against violence, and make use of public accommodations—that
had been granted to some would be guaranteed to all, conditioned solely
on one’s membership in civil society rather than on one’s racial heritage
or one’s earlier identification as free or slave.

In the twentieth century, the phrase took on new meanings but nev-
ertheless held close to the jurisprudential core of Paine’s definition. Vir-
tually all of our twentieth-century civil rights—both those recognized in
law and those still fought over—can easily be described as natural rights
that attach, or should attach, by virtue of both one’s humanity and one’s
membership in civil society but that cannot be enforced by an individual
standing alone. Thus, as told in Risa Goluboff’s groundbreaking scholar-
ship from ten years ago,?” but as intimated as well in much of William
Forbath’s early work,2® the idea of “civil rights” in the post-Lochner era
included, foundationally, labor rights, including not only rights to be
free of peonage and involuntary servitude, derived directly from the
Thirteenth Amendment, but also, eventually, the right to join a union
and to strike, as well as rights to minimum wages and safe work con-
ditions.3 Participation in the labor economy as a free and equal citi-
zen, Goluboff shows, was viewed as key to a shared civic life, according
to the New Deal-inspired, Justice Department-housed lawyers of the
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1940s Civil Rights Section, who were responsible for giving content and
meaning to the “civil rights” they were charged to enforce.*° This usage
continued in popular discourse throughout much of the century: as late
as 1968, Martin Luther King himself spoke of rights to jobs, to strike, to
organize, and to unionize as “civil rights,” and scores of labor activists
since have followed suit.*!

In a now much-studied history, during the middle and second half
of the twenticth century, the content of “civil rights” shifted from labor
rights per se to rights of minorities to enjoy employment and educa-
tional opportunities free of discrimination, and it was during this time
that the lawyerly identification of “civil rights” with “antidiscrimina-
tion rights” apparently took hold, at least according to historians of the
era.*2 Here as well, though, the underlying civil rights—to employment
and education opportunities—no less than the underlying nineteenth-
century civil rights of contract, property, security, and access to civil jus-
tice—are fairly described as natural rights owed to individuals by virtue
of their membership in civil society and cannot be enforced by indi-
viduals standing alone. Fair employment and decent education both are
social institutions that are heavily dependent upon an array of laws, both
statutory and common, for their realization. In the last few decades,
by dint of at least occasional if not common usage, the phrase “civil
rights” is sometimes understood as including various statutorily or con-
stitutionally created rights that facilitate family life, such as the “right
to marry” without regard to sexual orientation;*? the right to family or
medical leave from work necessitated by the birth of a child or the ill-
ness of a family member, as protected by the Family Medical Leave
Act (FMI_A);44 the right to be free of intimate violence, as protected by
the Violence Against Women Act (VAWA); rights derived from vari-
ous sources to a high-quality as well as integrated public education, as
imperfectly echoed in statutes such as No Child Left Behind (NCLB)*6
and the Individuals with Disabilities Education Act (IDEA);‘” as well as a
right to health care, the existence of which is strongly suggested by the
Affordable Care Act (ACA).48 Here too, the underlying natural rights—to
family, parentage, marriage, safe intimacy, quality education, and access
to health care—are owed to all of us by virtue of societal membership.
And here as well, they are rights that cannot be enforced by any indi-
vidual without the aid of considerable positive law. They all look like
Painean civil rights.

Thus, all of these early, mid-, and late twentieth and early twenty-first-
century civil rights laws, or, in some cases, still unfinished civil rights
campaigns, recognize, create, advocate for, or protect civil rights that
loosely fit Paine’s definition. Most, although not all, protect those civil
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rights against some form of race, sex, disability, age, or sexuality dis-
crimination. What they all do, though, is protect various civil rights
against some sort of unjust social ill—either discrimination, poverty,
joblessness, lack of insurance, private violence, or unequal allocations of
unpaid intimate labor, with its consequent disparate impacts in work-
places—that in turn hampers enjoyment of underlying civil rights. In
all of them, the underlying “civil right” protected against these perni-
cious forces is a right to engage or participate in some aspect of civil
society—employment, education, marriage and family life, access to
health care, physical security and the mobility that goes with it, con-
tract exchanges, and ownership of property—that is in turn facilitated
through legal processes. And in all of them, again echoing Paine, the
underlying right that is being protected, extended, or guaranteed is not
simply natural, although it is that—a right that should attach to one by
virtue of one’s humanity—but it is also, distinctively, civil—it attaches or
should attach by virtue of one’s membership in society.

Let me try to extract four definitional principles of the jurisprudential
nature of a “civil right” from this application of Paine’s definition of
civil rights to the examples surveyed above, of the rights protected by
our various Civil Rights Acts. First: a civil right is a natural right, mean-
ing it is a right that attaches by virtue of one’s humanity. In contempo-
rary terms, we might restate the same point in this way, drawing on Sen
and Nussbaum’s universalist account of human well-being: civil rights,
like all natural rights, protect or nurture our fundamental “human capa-
bilities"—the capabilities we have, by virtue of being human, for long
and healthy lives, for cultural and intellectual engagement, for play, for
interacting with our natural environments, and so on—enjoyment of
which are the preconditions, universally, for living a good life.*? Some
of those human capabilities, of course, are nurtured by familial direc-
tion during childhood and then furthered and directed by individual
effort. They require nothing more than benign neglect from the state
for their flowering. Some of them are also, though, furthered by social
institutions and the laws that structure them, and some of them are fully
dependent on those social institutions and laws.’® Thus, our capability
for health and longevity is furthered not only by a sensible diet and
plenty of exercise growing up in a healthy household but also by access
to health care throughout life.”! Our capability for mobility and phys-
ical freedom is furthered not only by strong limbs developed by nat-
ural and healthy maturation but also by protection against violence and
the policing that provides it; our capability for intimacy not only by the
flowering of private lives that seek it and the emotional health that sus-
tains it but also by the promise of a family life that will be protected by
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sound policing against external threat and internal abuse; our capabil-
ity for sociability not only by a natural capacity for language but also
by access to our legally structured public accommeodations and public
spaces; and our capability for a stimulating mental life in adulthood not
only by being left alone to discover (or not) Pythagorean theorems on
our own but also by a high-quality public education, with sound curricu-
lum and pedagogy and the law that structures it. The “civil right,” in all
of these cases, is the right to access those institutions and to enjoy the
laws that structure them, which protect and nurture these natural capa-
bilities. The various Civil Rights Acts, in turn, provide that those rights
cannot be discriminatorily denied.

The 1964 Civil Rights Act itself, of course, directly and explicitly guar-
antees rights to some of the legal structures that facilitate various capa-
bilities, notably, for employment opportunities, education, sociability,
and community. These capabilities are quite directly furthered by fair
jobs offered at nondiscriminatory wages, the hospitality of restaurants
and hotels and the convenience and mobility of public transportation,
decent educational opportunities, and the buying and selling of prop-
erty to allow for both mobility and choice of residence and also the
enjoyment or production of consumer goods. The same relation holds,
though, for our newer civil rights. The Affordable Care Act directly pro-
tects, through a complex regime of rights and responsibilities, the indi-
vidual capability to live a healthful life,’2 while NCLB and the IDEA%?
protect, again through rights, the fundamental capacities we all share
for exploring the world and enjoying a lively mental and cultural life.
The Family and Medical Leave Act (FMLA)** encourages our capabilities
for both work and family, and state gun safety laws and the Violence
Against Women Act (VAWA)% aim to do the same for our capabilities for
intimacy, mobility, physical security, safe sociability, and freedom from
fear. All of these are human capabilities that are essential to a good life,
on Nussbaum and Sen’s account, and all of these capabilities are pro-
tected through the social and civil life that law and society both aim to
structure. Our civil rights can be understood as the rights to enjoy the
fruits of all of that law, and our Civil Rights Acts can be understood as
laws that guarantee that those civil rights will not be discriminatorily
denied.

My second principle also tracks Paine: “civil rights” are natural rights
that attach not only by virtue of man’s humanity but also by virtue of
his “member{ship] in society.” Briefly: civil rights center our rights to
participate in community rather than rights to be free from it. Profes-
sor Rebecca Zeitlow is entirely right, for just this reason, to refer to the
antidiscrimination rights created by the 1964 Civil Rights Act as “rights
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of belonging.”*® Antidiscrimination rights that attach by virtue of one’s
“member[ship] in society,” as Paine put the point, are “rights of belong-
ing,” in Zeitlow’s near-biblical usage.

The point can, however, be substantially broadened beyond Zeitlow’s
intended meaning. It is not only the antidiscrimination rights created
by the 1964 Act that can be fruitfully described as “rights of belonging”
for two reasons. First, the underlying civil rights protected against dis-
crimination by both the 1964 Civil Rights Act as well as the various Civil
Rights Acts that came after it are themselves “rights of belonging.” They
are all rights to “belong to” or participate in various communities: com-
munities of employers and employees, of landlords and tenants, of buy-
ers and sellers, of students, of teachers and administrators, of neighbors,
and of officials in polling places. The Acts protect the civil rights of
workers, buyers, sellers, tenants, voters, citizens, students, teachers, pro-
ducers, and consumers to participate in these various communal work-
places, neighborhoods, markets, schools, city halls, courthouses, sites
of public gathering and transportation, and voting sites and to do so
through accessing the legal forms, rules, and entitlements that struc-
ture those locales. As Zeitlow argues, the nondiscrimination right those
Acts create brings people together in real space and time.%” They do not
just create an abstract right in an individual to be free of an invidious
discriminatory intention in the minds of state actors: the antidiscrim-
ination rights originating in the Civil Rights Acts prohibit policies that
adversely impact actual rates of participation and encourage or man-
date affirmative actions and related remedies that aim directly for more
inclusive workplaces and neighborhoods. But the same is true of the
underlying civil rights themselves. The civil rights protected against dis-
crimination by the Civil Rights Acts, in other words, and not just the
antidiscrimination norm itself, concern the terms of our actual commu-
nal interactions with each other; they are not about the terms of our
individual relationship with the minds of state actors. They aim to bring
us together contractually, educationally, civilly, and so on. The aim of
those laws in toto, then, is a participatory community, by virtue of not
only the antidiscrimination norm but also the underlying rights. All of
those rights seek to build trust between classes of strangers once indif-
ferent or implacably hostile, and all do so, toward the end of strengthen-
ing the community’s civic bonds.

Zietlow’s provocative metaphor—that the civil rights of the Civil
Rights Acts are “rights of belonging”™8—can be extended in a second
direction as well. Other rights won or fought for as “civil rights” in our
history, outside the parameters of those Acts, and whether protected
against the pernicious effects of discrimination or some other social ill,
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can also be described as “rights of belonging.” The civil right to form a
labor union and to decent wages for safe labor, for example, prompted
by the labor struggles of the 1910s, 1920s, and 1980s, were “rights of
belonging,” aiming for a more decent, fair, and democratically partic-
ipatory workplace. Those rights contrasted—and in ways that parallel
the contrast between the constitutional and statutory antidiscrimination
norms—with the bare and sterile right to “individual liberty” presup-
posed by rights to contract: contract rights, at best, create freer individu-
als, unbound by paternalistic states and empowered, at least in theory, to
set terms and conditions of their own individual employment by virtue
of their power to exit.

The Family and Medical Leave Act directly aims to strengthen actual
communities in the home and in the workplace by pooling the costs of
early infant care or the care of sick family members, and the ACA like-
wise strengthens ties of responsibility among those who share risks in
insurance pools. Gun control laws aim to build on mutual trust rather
than rely on mutually assured destruction-styled individual antagonism
to protect us each against the threat of violence posed by each other,
and VAWA aims to protect physical security similarly, toward the end of
enhancing the protection of women’s mobility and safety in the com-
munities of home and civil life. NCLB- and IDEA-styled laws aim for
stronger communities, both in schools and in neighborhoods that indi-
rectly benefit from the floor of quality they establish, rather than leaving
parents and their children to their own individualistically fashioned
means, needs, and desires. Some of these laws can be (and have been)
fairly described as antidiscrimination laws—VAWA corrects prior dis-
criminatory policing policies, FMLA corrects an indirect form of gender
discrimination on the job, and IDEA corrects for prejudicial educational
policies against children with learning disabilities. But they obviously
cannot be simply described as antidiscrimination laws, and they might
not be best described in that way. VAWA most directly targets violence
against women, not discrimination against them; IDEA aims to educate,
not eradicate invidious distinctions; and FMLA likewise directly aims
to support parents, rather than abolish discrimination against women
on the job. All of these laws, whether they can fairly be described as
antidiscrimination norms, directly aim to strengthen civic, communal,
or neighborly bonds.

Third: civil rights distinctively aim to protect those individual fun-
damental capabilities that are facilitated by law and that, as per Paine,
cannot be perfected or enforced by the individual standing alone. The
“civil right” is a positive right of access to the laws, legal structures, legal
forms, and legal entitlements that in turn protect or nurture funda-
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mental capabilities that cannot be protected without societal and civil
interaction, encouragement, or involvement. So the civil rights acts of
both the nineteenth and twentieth centuries empower individuals who
would be otherwise barred by dint of private discrimination from var-
ious social institutions that depend upon civil society, and its law, for
their very definition: buying and selling property, contracting for and
then occupying hotel rooms, eating in restaurants, and working at jobs
under the same terms as white coworkers.

Likewise, the Accordable Care Act protects the human capabilities
of health and longevity through pooling risk and thereby ensuring
improved health, which is facilitated not by individual effort but by an
intricate and interpersonal jurisprudence interweaving statute, contract,
and property law. Gun safety laws and the Violence Against Women
Act protect the individual capabilities of safety, intimacy, and mobility
by seeking to limit the isolating fears and inhibitions associated with
excessive private violence and do so through a set of laws and legal
institutions, rather than through arming everyone or engaging in exhor-
tations toward individual empowerment. The Family and Medical Leave
Act protects individual capabilities for both work and family life, not
through cheerleading heroically individualized parenting—exhorting us
all to “lean in"—but through mandated employer-provided assistance
with the costs of child care. The underlying individual capabilities in all
of these cases require legal structures, law, and social institutions, not
just unimpeded individual initiative. Without the ACA, our ability to
live a healthy life is frustrated by poverty that prevents the purchase of
insurance; without FMLA, our ability to care for dependents and remain
employed—our ability to participate in both family and work life—is
hampered by our inability to share the burden of caring for newborns;
without gun control laws, our ability to move freely through our neigh-
borhoods is hampered by our fears for our own physical security; with-
out education laws, our abilities to participate in high culture as well as
in an educated workforce and public sphere is severely limited by igno-
rance and illiteracy. We cannot do any of this on our own, basically, and,
per Paine, that is where and why civil rights enter the picture.

Finally, civil rights are aspirational rather than positivistic. They are
not a listing of what the state has provided through law. Rather, they are
rights the state should protect, even if it does not. The positivistic civil
rights we have, in other words, are an imperfect and incomplete recor-
dation of the civil rights we are owed. Thus, while we have perfected,
more or less, the right to contract, which the 1866 Civil Rights Act aimed
to guarantee to freed slaves as well as white men, we have clearly not
perfected, in our labor law, a fully recognized legal right to good and
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decently paid labor.>® We may have a “civil right,” then, to a decent job
at decent wages, but we clearly do not have a legal right to one. Quite
the contrary: the antidiscrimination right to employment opportunities
exists against the backdrop of an employment-at-will regime that in fact
guarantees very much the opposite. Likewise, we may have a “civil right”
to a high-quality education, as evidenced in part by the rhetoric and jus-
tifications given our rights to “individualized educational plans” if we
suffer disabilities, our rights “not to be left behind” if we suffer impover-
ished school placements, and the inclusion of a constitutional right to a
good education in most state constitutions, which guarantees some mea-
sure of intrastate—although not interstate—equality. But we do not have
a secure and legally recognized legal right to a high-quality education
across the board. We may have a civil right to health care, as evidenced
in part by a right we now have to purchase insurance at reasonable rates
under the Affordable Care Act, but that is obviously a highly contingent
as well as contested and vulnerable right: we do not have a robust legally
recognized right to either health or health care. We have various legal
rights under the Violence Against Women Act, but we do not yet have
anything like a full recognition of a civil right to be free of intimate vio-
lence. Yet the civil rights to employment, education, safe intimacy, and
health are nevertheless the aspirational rights that we “have,” even if only
imperfectly secured by these statutes.

Now, let me contrast this conception of civil rights—Paine’s under-
standing, basically—with the conventional and truncated understanding
of a civil right that I believe wrongly dominates our civil rights conver-
sations. Civil rights, as I believe they should be defined, facilitate forms
of individual participation in the civic community that promote fun-
damental individual capabilities, such as our capabilities for intimacy,
work, physical security, health, engagement in mental and cultural life,
and neighborliness, and they do so through guaranteeing access to the
laws that structure the civic institutions that promote or protect them.
Rights to contract, property, employment, and so on facilitate participa-
tion in aspects of civic life that enhance our individual capabilities for
work, family, health, and sociability. Civil rights to nondiscrimination
guarantee that access to those rights is equally shared, regardless of race
and gender. This much of the Painean view is consistent with what I have
labeled the conventional view.

The differences, however, are significant. First, and as I have stressed
throughout, the Painean conception, unlike the traditional, centers
rather than ignores the content of the underlying civil rights protected
by the antidiscrimination norm: rights to contract, employment oppor-
tunities, education, and so on. Second, the Painean conception is aspira-
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tional, meaning rooted in natural as well as positive law: the civil rights
we have are those rights we should have, not just the rights we have
already won. Our civil rights are not exhausted by the rights to con-
tract, property, employment, and educational opportunities protected
by extant Civil Rights Acts but also include rights to marriage, physical
security, safe intimacy, health and longevity, participation in family life,
and our capacity for meaningful work, all of which are intimated but
nevertheless only imperfectly protected by existing law. Third, and as
I will elaborate below, civil rights, so understood, are neither consti-
tutional rights nor quasi-constitutional rights: their recognition might
be necessary to further particular constitutional guarantees, but their
meaning, their reach, and their jurisprudential implications are not
defined or limited by those guarantees or the constitutional texts that
provide them. They are determined by our nature, not by our law, con-
stitutional or otherwise. Fourth, “civil rights” so understood are rights to
the state support, state law, and state institutions that are necessary to
their enjoyment. Under the Painean view as I have constructed it here,
this positivity is a central feature of those rights definitionally rather
than an awkward and contingent feature that clumsily contrasts with
the overwhelming negativity of the constitutional rights with which civil
rights are often grouped under the traditional view.

Last, the barriers to the full development of our capabilities that relate
to community participation and that require law for their perfection, on
the Painean conception, do not end with discrimination, either public or
private. Poverty, poor education, poor health care, and vulnerability to
violence are also barriers. Laws that seek to counter those barriers, no
less than laws that seek to counter discrimination, on this understand-
ing of the rights at the heart of “civil rights,” are core, not peripheral,
examples of Civil Rights Acts. Collectively, civil rights laws all guarantee
rights to which we are entitled by virtue of our membership in society.
Some, but not all, do so by providing “rights to those rights” against pri-
vate or public discrimination. They all, though, confer rights to partici-
pate in civic structures that are products of law: public education, public
markets in insurance, secure and safe unarmed communities protected
by a trustworthy police force, and structured and legally mandated sup-
port in the aftermath of a child’s birth. Laws that do so, such as the
VAWA, ACA, NCLB, IDEA, FLSA, and FEMA, whether or not they aim at
discriminatory public or private conduct, are also, quintessentially, civil
rights laws.
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Il. Constitutional and Civil Rights: One Contrast

Are civil rights, both those protected by the Civil Rights Acts and civil
rights more generally, best understood as constitutional or quasi-
constitutional rights? A number of commentators over the last ten years,
including Bruce Ackerman in his Holmes lectures on the subject, have
suggested, or argued, as much.%? It is easy to see why this collapsing of
civil and constitutional rights is a prudentially attractive suggestion: if
the passage of the Civil Rights Act can be regarded as an extended con-
stitutional moment and civil rights, therefore, as constitutional rights,
then neither the courts nor subsequent congresses should trim them,
cut them back, repeal them, or find them unconstitutional for any but
the gravest of reasons. Constitutionalizing them, in effect, gives them
some measure of permanence as well as stature against potentially hos-
tile future configurations of congresses and courts. It is also a doctrinally
logical suggestion, particularly if we think of civil rights as antidiscrim-
ination rights: understood as antidiscrimination rights, civil rights, like
the Court’s equal protection doctrine, are attempts to give content to
the general promises of equality embedded in the Constitution’s Four-
teenth Amendment. And antidiscrimination is now the heart of the
Court’s equal protection doctrine. So: if civil rights are antidiscrim-
ination rights, and antidiscrimination rights are constitutional rights,
then, ergo, civil rights must be constitutional rights, or at least quasi-
constitutional rights, as well.

It is important to note that the doctrinal syllogism just spelled out does
not work: even if the framers of the Civil Rights Acts were reinterpret-
ing section 1 of the Fourteenth Amendment in devising rights of antidis-
crimination, it by no means follows that that is all they were doing. And
indeed, it is not all they were doing, as I hope I have already shown.
There are, however, prudential reasons as well to resist what is essen-
tially a rhetorical and strategic conflation of civil rights on the one hand
with constitutional rights on the other. The major reason is simply this:
even if constitutional and civil rights are overlapping categories—some
civil rights are also constitutional rights, and vice versa—and even
though civil rights also target the inequality prohibited by the Four-
teenth Amendment, which of course they do, nevertheless, there are
vast differences between civil rights, at least on the Painean conception
I have outlined above and particularly our contemporary constitutional
rights. Those differences are simply obscured, or muted, if we blur the
distinctions between them. Once we include within the scope of “civil
rights” the underlying rights those civil rights acts protect—if, that is,
we examine civil rights in the Painean sense as to include the rights
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protected against discrimination rather than just the antidiscrimination
right itself—it is clear that civil rights contrast, far more than they com-
pare, with constitutional rights and particularly with the newly discov-
ered constitutional rights that have been recognized, argued for, or con-
templated over the last twenty or so years. Painean civil rights and con-
stitutional rights so understood are not only, then, not co-constitutive of
constitutional law. They are also, increasingly, on a collision course, and
it might be wise not to obscure that fact. Let me just draw out this con-
trast.

The civil rights 1 have focused on in this chapter—both the historic
nineteenth-century civil rights to enjoy property, contract, physical
security, and public accommodations, and rights to sue for wrongs, and
also our modern civil rights to a high-quality publicly funded educa-
tion, family and medical leave, access to health insurance, trustworthy
police protection against intimate, private, or neighborhood violence,
rights to marry, and rights to decent labor and employment opportuni-
ties—are all rights to be included in a participatory public life. As noted
above, Professor Zeitlow calls the antidiscrimination rights the Acts cre-
ated “rights of belonging”; I would say, I think more inclusively, that
the civil rights protected by those antidiscrimination rights are rights
toenter. They are rights to enter schoolhouses, workplaces, homes, mar-
riages, neighborhoods, and so on. Understood as such, civil rights con-
trast—not compare—with a group of constitutional rights that cover
much of the same lived geography; that have been sought, recognized,
or argued for over the last thirty years; and that | have elsewhere called
“rights to exit”; the still-contested but increasingly recognized constitu-
tional right to homeschool one’s children;®! the constitutional right to
die®? and the right to not buy health insurance;%3 the Second Amend-
ment right to own a gun and use it in self-defense;%4 the ever-embattled
constitutional right to procure an abortion;®> and, most recently, the
right of religious schools to exemptions from antidiscrimination law
for the hiring of their “ministerial” teachers®® and the right of religious
employers to exemptions from the ACA to protect the sensitivities of
conscience.%” The contrast between the civil right to enter and the con-
stitutional right to exit can be drawn most sharply one by one. Thus,
the civil right to public education, in contrast to the constitutional right
to withdraw one’s children from school and homeschool them, reflects
values of shared sacrifice and common purpose, both in the ways in
which it is funded and in the content of what is conveyed. The civil right
is a right to enter a public world of education, while the constitutional
right is a right to exit it. The civil right to unpaid leave during a child’s
infancy is aimed at permitting a parent to enter a familial and parental
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relation rather than providing a constitutional right to exit such a rela-
tion through abortion. It imposes a responsibility on the community
of shareholders, customers, and co-employees for the shared burden of
the costs of the care required to nurture newborns or sick family mem-
bers, rather than an individual right to avoid those costs by aborting the
fetus. Again, it is a right to enter a world of shared responsibility for par-
enting, while the constitutional right is a right to exit both the biologi-
cal relationship with the fetus and with other potential caregivers. The
civil rights to physical security implied by VAWA and decent gun control
laws create a community of trust and shared interest among commu-
nity members who have laid down their arms and a state’s police force,
rather than a distrust of either the competency or the desires of the
police to provide that protection, reflected in the Second Amendment’s
right to arms. The civil right is a right to enter that social compact of
protection for forbearance, while the constitutional right is a right to exit
it. The civil right to health care spreads the burden of sickness and illness
over a community through the mechanism of shared risk rather than
on an individual’s constitutional right to either self-insure, self-help, or
commit suicide. The civil right to health care is a right to enter a civil
world of shared risk, cross-subsidizing insurance, and, at the end of life,
communal hospice care, while constitutional rights to die and to refuse
insurance are rights to exit just those worlds. And of course, the civil
rights to nondiscrimination—the rights of belonging, as Zeitlow dubs
them—protect rights to enter employment and education institutions,
while the “freedom of the church” now being pressed by scholars and
to some extent by courts protects the rights of churches and the schools
and hospitals they sponsor to exit those laws, through blanket exemp-
tions and various “ministerial exceptions.” In each of these examples, the
civil right, unlike the constitutional one, not only envisions a commu-
nity constituted by the civil right to enter but also rests on an assump-
tion of trust and common purpose between the individual holder of the
civil right and his co-citizens—parents, teachers, neighbors, and taxpay-
ers sharing the burden of educating children; employers, coworkers, and
customers of an enterprise as partners in the financing and support of
new parents; a community of insured individuals and medical profes-
sionals sharing the burdens and risks of sickness of each member—and
between neighborhoods and police empowered to minimize violence in
responsible and humane ways.

In other work,%® I have put forward the claim that these constitutional
“exit rights” represent the first wave of an emerging new paradigm
of constitutional individual rights. Unlike earlier First, Fourteenth, and
Fourth Amendment rights valorized during the first two-thirds of the
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last century, this new generation of rights—rights to homeschool, to own
and use a gun in self-defense, to procure an abortion, to die, to refuse
health insurance, and to exempt oneself from antidiscrimination law by
referencing one’s conscience or ministerial role—are rights that facili-
tate not just the liberty of individuals within the confines of civic life but
also a quite extreme form of “exit” from civic life and from the com-
munity and the state that structure it. They guarantee exit from some
aspect of the social contract that defines civil society. The constitutional
right to own a gun and to use it in self-defense is a right to not partici-
pate in—to exit—the traditional liberal social compact by which we dis-
arm—relinquish our right to self-help—in exchange for the sovereign’s
duty to protect us from private violence. It envisions an erected wall of
distance, difference, and lethality not only between the individual gun
owner and the intruder who endangers his life and interrupts his soli-
tude but also between the individual gun owner and the state and its
police force who have failed to protect him, the community from which
intruders come, and neighbors who must be kept at bay. It is a right to
exit that part of the social contract constituted by the trade of one’s right
to self-help in exchange for the civil right to protection from private vio-
lence. The constitutional right to die is a right to exit not just life itself
and all of its biological ties but also the social compact by which that
life is protected against self-abnegation. It protects the most isolated,
solitary, noncommunitarian act an individual can possibly make against
the paternalistic interventions of community, family, medicine, or state.
The abortion right, as well, obviously older but consistent with these
newer rights, is a right to exit an unwanted relationship not only with
the fetal life within but also from the community, family, or state that
seeks to protect it. Both killing oneself and aborting fetal life do, after all,
like killing an intruder in justified self-defense, sever earthly coils. The
right to homeschool one’s children with no supervision from a school or
school board, recognized by some lower courts as well as by school dis-
tricts in several cash-strapped states, is similarly a “right to exit” from the
civic and shared project of intergenerational public education with its
shared liberal norms of tolerance, pluralism, and feminism. The home-
schooling parent seeks to exit the shared communal project of educa-
tion as well as, oftentimes, its shared goal: a civic life informed by norms
of tolerance, gender and racial equality, and individual, but civic, auton-
omy. The right to not buy health insurance, heartily insisted upon by
Chief Justice Roberts as well as numerous commentators is likewise a
“right to exit"—this time, from the shared societal project of pooling
health risks through the mandatory purchase of insurance. All of these
newfound rights (the oldest of the group being the abortion right) are
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echoes of the much older Lochner-era contract right, which, within the
context of employment, confers an explicit right to “exit,” at will, the
employment relation.

In all of these cases, the individual’s constitutional exit right is, in form,
a negative right protecting individual liberty against an intrusive state.
But they are not only that. Exit rights protect not just an individual’s
liberty within a community but, more radically, an individual’s willed
separation from the community or from some threatening part of it: a
moralistic state with its intrusive sonograms and impediments to repro-
ductive choice; a totalitarian state with its threatening black helicopters;
an incompetent state with its ineffectual police force and poor educa-
tional pedagogy; a liberal state with its offending teachers preaching
noxious norms of inclusion and respect; or a nanny state with its manda-
tory insurance policy and its forced sharing of risk and coshouldering of
costs. In every one of these cases, the constitutional right found by the
Supreme Court or ardently desired by advocates is not only not a civil
“right of belonging,” quasi or otherwise. It is the antithesis of one. The
constitutional right protects the individual’s right to exit the very com-
munity that the civil right, at least on the Painean conception, protects,
nurtures, and seeks to promote. Civil rights and constitutional rights are
not mutually constitutive. They are on a collision course.

Let me draw out one further contrast. Part of what is distinctive about
exit rights—rights to homeschool, to kill oneself, to abort a pregnancy,
to refuse to buy health insurance, to exercise lethal self-help against vio-
lence—is their tragic hue. They protect a radical separation of the self
from others or, at best, an extreme alienation from the civic national
community: the homeschooled child is homeschooled precisely in
order to maintain or erect a strict separation from that community;
the health insurance holdout wants nothing to do with an obligation
to support co-citizens in a mutual web of obligation toward a mutual
goal of a healthier community; the gun owner risks his own death and
that of loved ones as the price he willingly pays for his rights of self-
defense against hostile outsiders and an ineffectual (or worse) police
force; the “free contractor” from the Lochner era deals with unhelpful
co-contracting employees or employers through the right to exit at will;
the suicidal individual and the woman obtaining an abortion are both
dealing in death. And, in each case, the constitutional exit right separates
the individual from some feared part of the physical, biological com-
munity: from a fetus that may threaten a woman'’s life or well-being, a
threatening intruder that endangers a homeowner’s life, a public school
teacher with liberal norms of forced ideological inclusion and equal-
ity, and, most poignantly, the suicidal individual from his own pained
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body. All of this recalls, if nothing else, classical definitions of tragedy: in
the last act of Shakespearean or classical tragedy, the characters wind up
dead on the stage, with the community or state from which they came
torn asunder. In constitutional tragedies, those dead individuals as well
as those who killed them are shrouded in rights.

Painean civil rights, by contrast, are comedic rather than tragic. The
last act of a comedy typically culminates in a community ritual, such as
a wedding celebration or the birth of a child, that reaffirms the value of
a shared, communal life, both for the individuals involved and for the
larger society. Our civil rights are “comedic” in precisely this way. If Title
VII of the Civil Rights Act is working properly, then the last scene of the
last act of that legal drama is a workplace that is actually integrated, not
a society of atomistic individuals who have rights against irrational state
classifications. If Title IX is functioning properly, then in the last act,
universities and colleges are healthier communities: women are actu-
ally playing on sports teams and African Americans are actually partic-
ipating in classrooms. When the Family Medical Leave Act is working
properly, actual workers tend to dependents in their real-life families,
creating stronger communities in both homes and workplaces. The par-
ent nurtures the newborn child, or the adult child cares for the par-
ent, without fear of losing her place in the workforce. When civil rights
to education are secured, then the classroom is public, in all senses of
the word—publicly funded, publicly supported, open to all comers, and
serving the public that funds it. It educates for citizenship and fulfill-
ing lives. When labor rights are enjoyed, workplaces are healthier, better
paid, and more participatory. With the civil right to marry secured, the
couple weds, in a ritual of communal reaffirmation, toward the end of
a communally recognized shared life. With the civil right to gun safety
and gun control, the neighborhood is safe, and the individual and her
community are supported and healthy. In the last act of comedy, not just
individuals but also the communities in which they live are on stage, cel-
ebrating the civil rights that unite and support them.

There is, it is important to note, nothing Dionysian or even romantic
about any of this. These rituals are made possible by law, and lots of
it—not by an inherently sociable nature. All of these rituals—a marriage,
the opening of a school, the integration of a workplace, the care of a
newborn, the policing of a neighborhood—are not just dependent upon
but fully constituted by law and legalism. The workplace is a prod-
uct of contract, property, and labor law; the parent’s nurturance of a
newborn without fearing loss of employment is a product of an act of
Congress; the safe neighborhood is the end result of the social com-
pact that exchanges, at its core, the natural right of self-help with the
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mutual obligations of a communally funded and manned police force;
the healthy individual owes her health to the pooling of risk, itself facili-
tated by a set of tax and spending acts of Congress; and civil marriage, as
commentators on all sides of the debates surrounding its expansion have
noted,% is a product of law and legalism, not of faith traditions. There
is nothing particularly romantic, and certainly nothing anarchic, about
any of these rights. Health care is not something we enjoy by nature’s
bounty; it is something we enjoy if we have structured our commu-
nity and its laws in a way that is conducive to pooled risk. Education is
not something that a child will pick up willy-nilly if we would but leave
him to his own devices; it is a highly structured product of law, bureau-
cracy, deliberation, compromise, and pedagogy. Safe neighborhoods are
not the spontaneous flowering of a natural Homo sapiens community in
Walden Pond; they are the deliberate outcome of a self-motivated con-
tract through which we exchange our own natural rights of self-defense
for a web of communal protection. Our own health is not something
we will enjoy in a state of nature; quite the contrary, our lives in such a
state would be both nasty and short, even without the brutishness of oth-
ers. It is something that is produced through effective law facilitating the
production and distribution of effective medicine and medical care. An
integrated workforce and access to fair labor is not the natural product
of a primitive instinct to bargain or unstructured, spontaneous contracts
without need of public enforcement. Rather, it is the product of legalistic
constraints on those instincts. Civil rights speak to our capabilities, our
respect for community, and our recognition of how law is in service to
those communal instincts. They speak to law’s virtue and law’s necessity,
not to law’s mendacity or irrelevance. They are, in short, rights fo law,
not rights to be free of it. We would not enjoy the goods they promise or
the capabilities they protect—health, education, welfare, safe neighbor-
hoods, decent work, family, and marriage—without law’s presence.

I1l. Conclusion: Civil Violence, Civil Rights

In contemporary usage, we tend to conflate civil rights and the idea of
civil rights with the antidiscrimination laws that protects those rights.
This is a mistake. Antidiscrimination laws protect us from unequal
enforcement of our civil rights, particularly where that unequal enforce-
ment is due to racial discrimination or classification on the basis of irra-
tional criteria. Our civil rights, though, are not simply the rights we
have to that nondiscrimination. Rather, they are rights to participate in
our community in all of the ways peculiarly facilitated by law, which
we have a right to enjoy free of the discrimination that would deprive
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us of them. By conflating the antidiscrimination norm with the civil
rights that norm protects, we have unnecessarily truncated the natural
development of our understanding of the contribution our very civil law
makes to our very civil society, and to the aspects of the good life that
civil law facilitates, and for which law is so architecturally central.

By way of conclusion, look again at the killing of Trayvon Martin, the
trial of George Zimmerman for that death, and its aftermath. The fail-
ure to find Zimmerman guilty of second-degree murder’® may or may
not be attributable, in part or whole, to either intentional or uninten-
tional racism on the part of the jury, the judge, the community, the pros-
ecutors, the expert witnesses, the police force, and the defense team. If
it was, then there may have been a violation of not only the antidis-
crimination norm in the abstract but also Martin’s civil rights, both as |
have defined them here and as traditionally defined, primarily to secu-
rity and protection. But whether that is the case or not, there is another
violation of Trayvon Martin’s civil rights revealed by that tragedy that
is not fundamentally a function of racism—although it is certainly exac-
erbated by it. “Stand your ground” laws,”! as well as newly broadened
self-defense laws that expand the scope of permissible violence in alter-
cations,”? basically expand the scope of justified lethal force to include
all scenarios in which a combatant is in fear for his life, regardless of
who or what triggered the fight that put him there. You can, that is,
stalk someone so long as your “stalking” is itself legal, pick a fight with
him, find yourself losing that fight, consequently fear for your own life,
and then fire a gun with the intent and hope to kill, all in justified self-
defense. That is what Zimmerman did. Martin’s mistake was to fight his
stalker, and effectively.

Zimmerman’s justified lethal violence, because it was lawful “self-
defense,” was not criminal. That which is not criminal is legal. So, when
we expand self-defense law with stand-your-ground laws and simulta-
neously protect rights to carry weapons, we have in effect changed the
terms of our civil, or social compact: some measure of public, “civic vio-
lence” is now fully permitted that was fully criminal a very short time
ago. When we embrace broad defenses that shrink the sphere of crim-
inal lethal violence, we not only expand the scope of permissible indi-
vidual self-help in altercations; we also shrink the sphere of the pacific
civility that is expected of us in our public as well as private spaces. If
a combatant is permitted to carry a gun, start a fight, and then “stand
his ground,” regardless of what he did to trigger the assault, virtually
every fistfight, regardless of how it began, becomes, potentially, a justi-
fied homicide. The sphere of peaceful coexistence—of community—is
gravely reduced.
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It seems to me that on Paine’s understanding, this entire body of newly
made law, with state statutory and U.S. constitutional underpinnings
both, far more clearly than the jury verdict acquitting his killer, is a mas-
sive violation of Trayvon Martin's civil rights. By virtue of its enact-
ment, Martin’s civil right to the enjoyment of his physical security and
his equally civil right to the state’s protection of his physical security are
what was not protected that night on his walk back from the store to his
father’s apartment. The core civil right, Paine urged, is the right to the
state’s protection of one’s physical security. That protection, to which we
have a right, is and must be provided by the state; it is the paradigmatic
right that we cannot perfect on our own. The authors of the 1871 Ku
Klux Klan Act’3 realized this. The authors of the Equal Protection Clause
of the Fourteenth Amendment recognized this. The authors of the late
twentieth century’s Violence Against Women Act recognized this. The
authors of our various Criminal Codes recognize this. Yet somehow, we
have lost track of the civil rights underpinning of our right to be pro-
tected by the state against private violence. Instead, we shrink the scope
of the right to be protected while constitutionalizing various rights to kill
each other. I am not urging a massive enlargement of our overly puni-
tive criminal justice system. But it hardly follows from the sad fact that
our criminal justice system is unjust that what we should do is return the
streets to the armed. The result of the abandonment of the civil right
to protection against violence, and the civil duty of the state to provide
it, whether through the defunding of police forces or the expanding of
“self-defense” principles, is and will continue to be carnage—in homes,
schools, and on public streets.

That carnage, no less than discriminatory law enforcement, is a central
civil rights issue of our age. It should not need to rear its head only in
the aftermath of spectacularly tragic public killings of innocents. There
is now no question but that this breach of our civil rights—the failure of
the state to protect all of us against private violence—affects blacks more
than whites, and black youth far more than white youth. It is young black
men and boys, more than white men, who are targeted not only by ordi-
nary crime but also by vigilante neighborhood watch groups staffed by
white men carrying guns and whose death-dealing acts of killing can
then be tallied as justifiable homicide. The “civil right,” then, of which
young black men are deprived, is not only the right to be free of discrim-
inatory policing, discriminatory profiling, and discriminatory sentenc-
ing policies, but it is also the civil right to live out their lives without fear
of intimate and neighborly—and, as it turns out, fully legal—violence
every time they walk from their homes to their neighborhood stores.
Both they and all the rest of us are deprived of that right by virtue
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of neutral-sounding expansions of our self-defense laws, stand-your-
ground laws, open carry laws, and constitutionally grounded gun rights,
all of which, collectively, have a horrifically adverse impact on minority
communities. But the existence of the civil right these laws offend does
not depend on such a showing. The thoroughly positive right to thor-
oughly positive, state-provided protection against thoroughly private
violence is a—maybe the—quintessential civil right: it is a right that
can only be realized through the enactment of positive law and its fair
enforcement. It is the civil right to the protection of the state against
the private violence occasioned upon him by George Zimmerman, as
accomplished here through the state of Florida's quite intentional
shrinkage of their criminal law of homicide, which was denied Trayvon
Martin.

A civil right, again, is a civil right to law—in this case, to laws crim-
inalizing private violence. That civil right cannot be realized through
negative rights to be free of law, nor can it be realized by rights to be
free of state or private discrimination. It cannot even be seen, in fact,
as a civil right as long as we remain besotted by our negative constitu-
tional rights to be free of the state, leavened only by our insistence that
the state not irrationally discriminate between us. Neither of the two
dominant understandings of rights that circulate in our contemporary
legal culture—our understanding of our beloved negative constitutional
rights that shrink the role of the state in our lives or our limited under-
standing of our equally cherished civil rights to nondiscrimination—no
matter how seriously we regard them, will be much help on this one.
All the constitutional rights and antidiscrimination rights in the world
would not have helped Trayvon Martin against George Zimmerman's
fully legal lethal force. For that, we need to regenerate interest in and
commitment to the rights to civil society, including Martin’s vital civil
rights to physical security and mobility, envisioned by early and forgot-
ten architects of our classical civil rights tradition.
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On Class-Not-Race

Samuel R. Bagenstos

Throughout the civil rights era, strong voices have argued that policy
interventions should focus on class or socioeconomic status, not race.
At times, this position-taking has seemed merely tactical, opportunistic,
or in bad faith. Many who have opposed race-based civil rights inter-
ventions on this basis have not turned around to support robust efforts
to reduce class-based or socioeconomic inequality. That sort of oppor-
tunism is interesting and important for understanding policy debates in
civil rights, but it is not my focus here. I am more interested here in
the people who clearly mean it. For example, President Lyndon Baines
Johnson—who can hardly be accused of failing to support robust race-
based or class-based interventions—advised Dr. Martin Luther King
after Congress passed the Voting Rights Act that the race-neutral, class-
based Great Society programs had to be counted on to eliminate race
inequality from that point forward.! William Julius Wilson famously
argued that our policies should focus on “the truly disadvantaged” of all
races and spelled out a rather aggressive approach to promoting eco-
nomic development in American cities.2 And Richard Kahlenberg and
Richard Sander have urged that universities should get rid of race-based
affirmative action in admissions but replace that policy with preferences
for members of disadvantaged socioeconomic groups.?

Calls for class-not-race interventions are likely to grow stronger over
the next few years. The Supreme Court’s recent decision in Fisher v. Uni-
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versity of Texas at Austin*—which did not formally change the law govern-
ing affirmative action in higher education admissions but did highlight
the vulnerability of the policy with the current Supreme Court—has
been read by some commentators as auguring a decisive turn toward
class-based affirmative action.” The Supreme Court’s decision uphold-
ing Michigan'’s state constitutional prohibition on race-based affirmative
action in Schuette v. Coalition to Defend Affirmative Action® predictably
led to renewed calls for class-based preferences.” This, then, seems an
opportune time to examine the class-not-race position that underlies
them.

There is a lot that can be said about the beyond-race interventions
favored by class-not-race advocates. And I say a lot of it elsewhere.®
Here, I want to focus on a single aspect of the argument. I want to
develop an understanding of what sincere advocates of the class-not-
race position mean and offer an initial assessment of whether that posi-
tion is a sensible one.

It seems to me that sincere advocates of the class-not-race position are
making one of two distinct arguments. The first argument is basically
a strategic one. That argument accepts that racial inequality is a funda-
mental problem that we must attack. It argues, however, that for a vari-
ety of pragmatic reasons, race-targeted approaches are not likely to be
the most successful ways of attacking them. There is much to this argu-
ment, but it seems to suffer a basic flaw. Problems of race inequality go
well beyond problems of economic or class inequality. And there is a lot
of reason to believe that efforts to respond to class inequality that do not
take race into account either will not help or actually will exacerbate race
inequality. I discuss those points in Part 1 below.

These points lead to the second distinct argument that advocates of
the class-not-race position may be making. That argument is that race
inequality is not in fact the fundamental problem that we should attack
but is at best an example or a consequence of class or economic inequal-
ity. If we have a limited reservoir of enforcement resources, redistrib-
utive largesse, or public compassion, the argument implies, we should
focus that reservoir on eliminating class-based inequality. [ think some
argument like this explains why many people influenced by traditional
left politics support the class-not-race position. But I nonetheless believe
that the argument is wrongheaded. The problem of racial inequality
overlaps with, but is importantly distinct from, economic disadvantage.
I discuss these points in Part II.

In Part III, I assess the prospects for getting beyond the class-not-race
position. Although I find some reasons for hope on this score, I am, ulti-
mately, pessimistic.
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I. The Strategic Argument for Class-Not-Race

Many of the reasons offered for the class-not-race position are essen-
tially strategic. These arguments assert not that class-not-race is superior
as a matter of principle or first-best policy but that approaches that tar-
get class instead of race are more likely to succeed in the political or
legal process than are approaches that focus directly on race. This is
most apparent in the context of affirmative action. Many of the advo-
cates of class-based affirmative action—particularly after the Supreme
Court decisions making race-based affirmative action more difficult to
defend—believe that targeting class rather than race will place the prac-
tice of affirmative action on stronger legal ground. The legal-doctrinal
argument is certainly a key talking point for some of the most promi-
nent advocates of class-based affirmative action.”

Viewed purely as a tactical gambit to shore up the legality of affir-
mative action, it is unclear whether a focus on class instead of race will
work. Under current doctrine, it is a nice question whether admissions
preferences for people of particular socioeconomic statuses are consti-
tutional when they are motivated by a desire to achieve a particular
racial outcome. The argument that they are unconstitutional involves
a seemingly straightforward application of Washington v. Davis'© and its
progeny (which held that race-neutral practices that are motivated by
race are the equivalent of racial classifications) and Adarand Construc-
tors v. Pena'! and its progeny (which held that the constitutionality of
racial classifications is the same no matter which race is benefited or bur-
dened). We know that if a school adopted a class-based preference for
applicants from higher socioeconomic classes and did so with an aim of
increasing the proportion of whites that are admitted, that action would
violate the Fourteenth Amendment. Given Adarand’s holding that equal
protection analysis does not depend on which race is burdened or bene-
fited, shouldn’t the result be the same when a school adopts a preference
for applicants of lower socioeconomic classes, with an aim of increasing
the proportion of minorities who are admitted?!2

But the Court has never been called on to add up the Davis and
Adarand lines of cases in this precise way. And there are substantial rea-
sons to think that it will balk before ruling race-motivated but class-
based affirmative action unconstitutional.!3 One is that in its cases inval-
idating affirmative action programs, the Court has looked carefully to
ensure that race-neutral means could not achieve the same ends.!4
Although that analysis does not logically compel the conclusion that
race-neutral affirmative action programs are constitutional, a contrary
conclusion would stand in great tension with it. Moreover, Justice
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Kennedy's pivotal concurrence in the Parents Involved case' suggests that
he would vote to uphold class-based affirmative action programs. In that
concurrence, Justice Kennedy explained his decision to provide the fifth
vote to invalidate race-based student assignment plans in K-12 schools.
He indicated that race-neutral efforts to achieve diversity and overcome
racial isolation would be constitutional—and indeed probably would not
even be subject to strict scrutiny.16 As a pure predictive matter, then, it
seems unlikely that five justices on this Supreme Court would invalidate
class-based affirmative action.

Other strategic arguments for the class-not-race position are political
rather than legal in nature. William Julius Wilson emphasizes many of
these points in THE TRULY DISADVANTAGED. Policies that aim overtly at
protecting or advancing the interests of particular disadvantaged racial
groups may be especially politically vulnerable. This may be because of
implicit or overt racial bias in the political process, including the phe-
nomenon of selective sympathy and indifference.'® It may be because
of a general support for color-blindness among the public and political
leaders—a sense that race should not matter. (Query how much overlap
there is between these two positions.) Or it may be because of simple
majoritarianism. Policies that obviously provide benefits to a minority
of the population may be politically vulnerable to efforts by the majority
to get some of those benefits for itself.

As Wilson makes explicit, these arguments tie rather directly to argu-
ments among social policy experts regarding targeted versus universal
social-welfare policies.!? Many experts argue that social-welfare policies
are more politically durable when they are framed in universal terms.2°
Means-tested programs like welfare (or, perhaps now, food stamps) are
understood to be more vulnerable than universal social insurance pro-
grams like Social Security. There are a couple of reasons for this. One,
again, is simple majoritarianism—if everyone feels they can benefit
from a program, it will be easier to persuade them to support it than
if they are paying for the benefit of someone else. Another is a sense
of desert. Universal programs are more easily understood in solidaristic
terms as a reciprocal covenant among all citizens. As a result, solidaristic
and reciprocal principles of distribution make sense—one deserves to
receive benefits because one is a citizen and has contributed to the sys-
tem.2! But the public expects one to prove desert for targeted benefits
more specifically—if an individual is receiving government benefits to
which other individuals are not entitled, the public expects the benefi-
ciaries to demonstrate that they really deserve them. As a result, targeted
programs are administered in a much more stingy fashion than univer-
sal ones. And scandals regarding alleged waste, fraud, and abuse arise
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far more easily in targeted programs and are far more likely to delegit-
imize those programs than they are to delegitimize universal programs
of social insurance.

This is a very controversial issue in the social policy world. Professors
Schuck and Zeckhauser make a strong theoretical argument that tar-
geted programs more efficiently achieve their aims and therefore are
more likely to draw political support than are less efficient universalist
ones.?? Basic public choice theory also suggests that targeted programs
will generate fervent support from their beneficiaries, while the broad
spreading of the costs will dampen opposition from those who do not
receive the benefits.?3 (This point seems more plausible when the ben-
eficiaries are not as socially and politically disempowered as the bene-
ficiaries of race-based interventions, however.) And the empirical evi-
dence on targeting versus universalism is mixed. Social Security is, to
be sure, far more politically stable than was welfare. But when we look
at smaller programs for classes of poor people, the targeted ones (that
focus on people with disabilities or children in poverty) have, on occa-
sion, seemed more resilient than the broader universalist ones.24

In the race-versus-class context as well, the strategic argument for
universalism is not obviously correct. For one thing, class-based inter-
ventions (like class-based affirmative action) may readily come to be
understood in the public mind as really targeted toward minorities.?
That is particularly true because in many cases, the alternative to race-
based interventions is not universal social insurance; it is a policy that
really is targeted at disadvantaged people, just a bit more broadly than
at minorities. Think about welfare in this regard and the general axiom
that programs for the poor are poor programs. One reason programs for
the poor are politically vulnerable is that they are often associated in the
public mind with racial minorities. Efforts to target class-based disad-
vantage as a way of eliminating racial disadvantage often are understood
as being “really” about race and provoke political resistance accord-
ingly—a point George Romney, U.S. Secretary of Housing and Urban
Development from 1968 to 1973, learned when his efforts to achieve
economic integration in housing provoked fierce resistance from white
suburbanites who feared that racial integration would be the result.?®
William Julius Wilson's critique of the Great Society is apt here. Wilson
argued that the Great Society’s reliance on means-tested antipoverty
programs associated it with minorities and made it politically vulner-
able.?” Unless efforts to focus on class rather than race take the form
Wilson'’s effort does—by employing truly broad-scale economic devel-
opment programs—they will likely remain politically vulnerable as tar-
geted programs. And the truly universal proposals urged by Wilson and
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others have virtually no hope of being achieved in our current politi-
cal environment, in which austerity sets the terms of economic policy
debates.

Class-based policies, then, may not be especially politically strong.
And there may be circumstances in which programs targeted at racial
minorities are quite strong politically—precisely because they appeal to
a shared commitment to equal opportunity. To the extent that race-
focused programs are understood as overcoming the particular injustice
of discrimination or the legacy of slavery and segregation, many people
will see that disadvantage as not being the fault of the beneficiaries
(unlike poverty in general). In those circumstances, candid use of race
will be politically superior to the use of class as a proxy for race.

I do not doubt, however, that class-focused approaches are likely to be
more defensible, legally and politically, than race-focused ones in many
cases. But this brings us to the deeper problem with the strategic argu-
ments for class-not-race. Recall that the premise of the strategic argu-
ment is that race-based injustice is a distinct and important concern that
the law should address; the argument for class-not-race is that class is
a more legally and politically stable way to address that concern than
is targeting racial injustice directly. But that argument depends on class
disadvantage being a good proxy for race disadvantage. And it is not. In
other words, even if class is a more stable way of addressing the prob-
lem, it does not address the problem very well. In part, that is because
there are so many more poor white people than poor minorities that any
help to poor people in general dilutes what minorities get (assuming a
sort of constant budget of compassion). But there is a more fundamental
reason class disadvantage is not a good proxy for race disadvantage. The
strategic argument assumes that racial disadvantage is a subset, a specific
application, of class disadvantage—or at least that there is a large overlap
between the two categories. There is certainly some overlap, but racial
disadvantage is in fact quite distinct. Racial disadvantage in the United
States involves economic deprivation, to be sure, but it also involves
stigma and stereotypes with a variety of consequences for the day-to-
day lives of even economically advantaged members of racial minority
groups.28

And efforts to focus on class disadvantage may actually reinforce the
structures that promote racial disadvantage. We know this, in part, from
history. The New Deal took what was well understood as a class-not-
race approach. It led to substantial economic development. But because
of the lines of eligibility its programs drew—lines that were formally
race-neutral—it also entrenched racial hierarchy and subordination.2?
As insightful recent work by Jessica Clarke and KT Albiston argues,
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these problems are not confined to history.3? They argue that formally
gender-neutral efforts to expand women'’s opportunities in the work-
place, like the Family and Medical Leave Act, have actually entrenched
gender hierarchy in workplaces. Deborah Malamud makes the same
point about class-based affirmative action.?!

I do not mean to deny that class-based approaches might be a possible
second-best solution to the problem of racial disadvantage. Legal and
political developments may substantially limit the prospect of relying
on race-based approaches, so class-based ones might be the best avail-
able way of achieving those ends. But the same legal, and especially
political, developments are likely to limit the utility of class-based
approaches in achieving racial justice. If the class-not-race position is a
purely strategic one, it is a deeply problematic one.

Il. The Substantive Argument for Class-Not-Race

I have argued that class-based interventions are not likely to be an espe-
cially effective way of overcoming race-based disadvantage. But what if
race-based disadvantage is not what we think of as the essential prob-
lem? What if the basic problem is class-based disadvantage? While race-
and class-based disadvantage overlapped in the past, one might argue,
there is a substantial disconnect between the two problems now, and it is
class, not race, on which our policy interventions should focus. I call this
the substantive argument for class-not-race. This argument is implicit
or explicit in many critiques of race-based affirmative action. Numer-
ous affirmative action critics ask why the child of the Huxtables, or of
a rich African immigrant family, should get a preference over a poor
white kid from Appalachia. William Julius Wilson asks why we should
have policies that benefit the most advantaged blacks but do very little
for the least advantaged blacks—those whom he called “the truly disad-
vantaged.” The argument is basically that racial disadvantage may have
at some point overlapped with class disadvantage but that the two have
diverged. Now that they have diverged, we should identify which of
these is the real problem. And, the advocates of class-not-race argue, the
real problem is class. The influence of traditional left-wing thinking on
this position is patent.

There is obviously something to this argument. In a nation in which
economic inequality continues to grow, and our public services shrink,
life chances and opportunities depend greatly on the socioeconomic cir-
cumstances in which one is born.3? And this is true for people of all
races. Policy interventions that focus on ameliorating economic inequal-
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ity and class disadvantage are important tools to attack this serious prob-
lem.

But I think the substantive class-not-race argument ultimately reflects
a category mistake in treating race-based policies as ultitnately aimed
at alleviating economic inequalities. Antidiscrimination law and affir-
mative action have of course provided economic advancement to some
women and minority group members. And that is a significant goal
of these bodies of law. Scholars tend to agree, in particular, that the
first decade of enforcement of Title VII was associated with a dramatic
increase in the earnings of African Americans relative to those of
whites.33

But why must we choose which is the real problem? Both economic
inequality and racial disadvantage are, it seems to me, real problems. We
can acknowledge that members of disadvantaged socioeconomic classes
face common barriers to opportunity, whatever their race. And, as I have
argued, there are more poor whites than there are poor blacks and Lati-
nos (though a much higher proportion of the black or Latino population
than of the white population is poor). The problems of poor people of all
races are best addressed by race-neutral programs of economic devel-
opment and public assistance.

But race remains an important axis of disadvantage in America, even
of its own accord. Some of this disadvantage is economic. Even middle-
and upper-middle-class blacks are more likely to hold that status pre-
cariously than whites. They have less wealth on average, they are more
likely to have relatives in poverty, and they are more likely to have chil-
dren who are downwardly mobile economically.?*

Some of this disadvantage relates directly to continuing discrimina-
tion. Housing discrimination keeps African Americans segregated in
less desirable neighborhoods, which limits educational opportunities.3
Employment discrimination continues to limit job opportunities.?% Dis-
crimination extends beyond economic opportunities: use of race by law
enforcement drives home the salience of race in the day-to-day lives
of members of racial minority groups, for example.?’ And racial bias
in the criminal justice system has a pervasive effect on minority com-
munities.?® In a provocative recent paper, Betsey Stevenson and Justin
Wolfers argue that “the fruits of the civil rights movement may lie”
beyond economic opportunities but “in other, more difficult to docu-
ment, improvements in the quality of life—improvements that have led
to rising levels of happiness and life satisfaction for some blacks.”? As
they note, however, “these improvements have taken decades to be real-
ized, and even if current rates of progress persist, it will take several

more decades to fully close the black-white happiness gap.”4°
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Much of this continuing race-based disadvantage results from subtle,
unconscious, or implicit racial bias.#! But the disadvantage also results
from the persistence of racial stereotypes. These stereotypes and biases
make it necessary for minority group members in many jobs to engage
in constant impression management to demonstrate that they do not
conform to the stereotypes. This impression management 1Imposes a
significant personal cost. But it also can be self-defeating, by discourag-
ing the sort of risk-taking that leads to success in many employment set-
tings.*2 (There is obviously a similar double-bind in the case of women
in workplaces.) Even the most economically advantaged African Amer-
icans face these constraints, as the example of the fine line President
Obama has had to walk in managing racialized expectations demon-
strates.43

These problems are distinct from the problems of socioeconomic
class. And we know that ameliorating economic inequality and disad-
vantage will not necessarily eliminate these problems of racial inequal-
ity. Rather, the most effective way we know to ameliorate problems of
racial discrimination is an affirmative focus on promoting racial inte-
gration throughout society. Intergroup contact and work on common
projects on terms of equality remain the best ways to break down stereo-
types and bias.** Although there are substantial legal and political bar-
riers to achieving that goal—something I have lamented in my earlier
work®—policies that specifically target racial discrimination and
inequality are the first-best way to respond to those problems. To say
that our policy should focus on class instead of race is to say that we
should not address these problems. And I can think of no good substan-
tive, as opposed to strategic, argument for doing that.

I1l. Class-and-Race: The Civil Rights Act and the Great Society

I should emphasize that to be against class-not-race is not to favor the
opposite policy—race-not-class. We live in a big, complex world, one
with many axes of disadvantage. I do not know of any advocate for
racial justice who is against ameliorating class-based injustice. Nobody
seriously proposes including racial diversity as a factor in a higher-
education admissions policy but refusing to consider class or economic
disadvantage. Advocates of expanded antidiscrimination law typically
strongly support antipoverty laws and broad-based economic develop-
ment policies. Consider, in this regard, how race-oriented civil rights
laws, antipoverty policies, and broad-based social insurance were all cru-
cial pieces of the Great Society. There may be tactical questions about
how and when to press different pieces of the agenda, but there is no
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reason we must choose to ameliorate disadvantages along only class or
only race axes.

Indeed, I would argue that the most effective social justice strategies
are those that, like the Great Society, combine efforts to eliminate the
effects of group-targeted discrimination with broader efforts to promote
social welfare. The Civil Rights Act of 1964 guaranteed nondiscrimina-
tion in employment, which helped African Americans gain access to job
opportunities that had previously been closed to them. But the Elemen-
tary and Secondary Education Act, Head Start, and other Great Society
Programs provided educational opportunities that made it more likely
that more African Americans could take advantage of those new job
opportunities. In my earlier work, 1 have argued that the Americans
with Disabilities Act’s effects on employment for people with disabilities
have been significantly limited by the failure to pursue social welfare
interventions (like universal health insurance and investment in accessi-
ble transportation) that would break down deep-rooted structural barri-
ers to employment.*® And women’s workplace opportunities have been
limited by both narrow interpretations of the Pregnancy Discrimination
Act and the failure to provide child care and paid family leave; an effec-
tive solution to this problem would combine more robust antidiscrimi-
nation protcctions with more robust social provision.#” To make further
progress against racial inequality will require both an aggressive effort to
enforce antidiscrimination provisions and a broader focus on economic
development and providing housing and educational opportunities.*®

So why do we have this endless fight? One reason I assumed away at
the outset—bad faith. What about people who sincerely support class-
oriented, but not race-oriented, interventions? The essential reason, |
think, is strategic, but in a broader sense than I discussed in Part 1. For
many years, one of the only commitments that united both edges of the
progressive movement—those influenced by social democratic politics
at the left edge and mainstream centrists at the right edge—was the con-
viction that identity politics was bad for the movement. Each faction had
a slightly different reason for, or way of articulating, its position: those
on the Left believed that identity politics undermined class solidarity
among the working class, while the centrists believed that identity poli-
tics made it difficult to appeal to “mainstream” Americans. But however
derived, the policy agenda of both the leftists and the centrists eschewed
race-oriented solutions in favor of class-oriented ones.

There is some reason to believe that political conditions now have
evolved in a way that might make it possible for each of these factions
newly to endorse race-focused interventions. Labor unions have
achieved great success in recent years by appealing to identity politics
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and incorporating race- and sex-focused goals into broader class-
focused ones. It appears, then, that identity politics need not undermine
the class solidarity that those on the left of the progressive spectrum aim
to achieve. And Barack Obama won two consecutive presidential elec-
tions by assembling a coalition of racial minorities, together with a size-
able minority of whites. So identity politics perhaps need not impede
mainstream political success. In this environment, race-oriented inter-
ventions may seem less threatening to the success of progressive politics
in general, and advocates of class-not-race may be persuaded to rethink
the notion that there must be a choice between race- and class-based
approaches.

Yet there are substantial grounds for pessimism on this score. Despite
the makeup of his electoral coalition, President Obama tended to
emphasize class-focused remedies at the expense of race-focused
ones.*? And the Supreme Court’s evolving jurisprudence of antidiscrim-
ination law and affirmative action are likely to make race-focused inter-
ventions less tenable, at least for the near future. Ultimately, then, the
class-not-race position may be the best we can do, despite its problems.
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The Diversity Feedback Loop

Patrick Shin, Devon Carbado, and Mitu Gulati

l. Introduction

By most accounts, the pursuit of racial diversity in the modern U.S.
workplace is ubiquitous. The extent to which firms genuinely care about
achieving it may be debatable, but assertions of commitment to a
diverse workforce have become a familiar corporate refrain. But does all
this routine talk of racial diversity square with the legal status of work-
place diversity initiatives? Arguably, there is a tension.! Given recent
develoq::»rne:nts,2 it is uncertain whether Title VII permits race-conscious
hiring measures that seek workplace racial diversity, especially if such
measures do not fit the mold of traditional affirmative action plans
designed to remedy “manifest imbalances” associated with past discrim-
ination.?

This legal issue is one that the Supreme Court will eventually be called
upon to resolve. In anticipation of that intervention, this chapter seeks
to understand the significance of workplace affirmative action from a
broader perspective that scholars have largely overlooked. We step back
from the question of whether employer affirmative action can be doc-
trinally and theoretically justified by appeal to the value of diversity and
examine, instead, the systemic role affirmative action plays in shaping
workplace diversity. Significantly, our inquiry is not limited to work-
place affirmative action plans. We focus our attention on university
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afirmative action plans as well. We do so to investigate the relation
between workplace diversity and what we hypothesize to be a critical
determinant: the diversity of the colleges and universities that feed the
employment market. We examine, in short, the causal relation between
diversity in the workplace and diversity in the student bodies of higher
educational institutions. We describe this often overlooked relationship
to situate race-conscious hiring by employers in the context of other
important systemic factors that contribute to the production of work-
place diversity. Our hope is that the framework we employ will inform
the debate about the legal permissibility of employer affirmative action
that is sure to come.

For purposes of the discussion, we assume that it is an open question
whether employers can invoke the value of diversity to justify their affir-
mative action policies.* We assume further that, as recently restated by
the Supreme Court in Fisher v. University of Texas,? the value of diver-
sity can justify a university's consideration of race as one factor among
many in deciding which applicants to admit.% Given the accepted value
of diversity in the constitutional setting and the common goals of educa-
tional affirmative action and of Title VII in general,” many have argued
that affirmative action is as desirable and as necessary in the workplace
context as it is in the university. The thinking is that, because workplaces
should be in equipoise with universities with respect to realizing the
benefits of diversity, the normative justifications for diversity and the
policy mechanism for implementing it—affirmative action—should be
transplanted from the educational context to the employment context.?

Multiple scholars have endorsed some version of the “transplant”
argument.” Some support their position with reference to the persis-
tence of historical employment inequalities in the modern workplace.
Others highlight the purposes of Title VII. Still others invoke empirical
evidence showing how the presence of diversity can reduce discrimina-
tory bias and harmful stereotyping.

We do not argue that the transplant approach is mistaken. The benefits
of educational and workplace diversity may indeed be comparable. The
problem is that scholars who justify affirmative action in the workplace
by analogy to the educational context overlook the implications of a
crucial fact: the university and the workplace are not separate and dis-
tinct institutional settings in which diversity is or is not achieved. They
are part of a causally connected system.!® This is no small thing. It
means that the policies and practices surrounding diversity in each con-
text shape and influence the diversity that emerges in the other. Schol-
ars, policymakers, and judges have largely ignored this crucial dynamic.
They continue to frame affirmative action practices in the workplace
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and those at colleges and universities as disaggregated diversity mech-
anisms. This limits our ability to understand fully what is at stake with
respect to overruling Grutter and/or prohibiting affirmative action in the
workplace. In this respect, analyses of diversity-based affirmative action
in the employment context or the educational context are incomplete
unless they take into account the consequences that rules permitting or
restricting such action in either domain are likely to have for the system
as a whole. We examine these consequences by way of a model that we
call the “diversity feedback loop.”

Three central features constitute our model: a supply effect, a reiteration
effect, and a demand effect. The schematic below and accompanying texts
describe how these three dynamics combine to create the diversity feed-
back loop.

The Diversity Feedback Loop

| Diversity of

Emplovinent Pool
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The basic dynamics are these:

* The university, through its admissions policy, assembles a diverse
student body (or not) that, on graduation, becomes a key supply of
labor for potential employers—a supply effect.

» The diversity that exists in the supply of labor is, at least to some
extent relocated to or “reiterated” in the workplace through the
operation of employer hiring mechanisms—a reiteration effect.
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» The employer’s diversity hiring criteria exert a demand for
employees who have particular characteristics, which can influence
the criteria that universities use to determine the students they
admit—a demand effect.

The remainder of this chapter elaborates on these dynamics to demon-
strate that we stand a better chance of improving the diversity of univer-
sities and workplaces if we recognize that both domains are part of the
same diversity system.!! This insight is relevant not only as a normative
matter (whether it makes sense to promote affirmative action in both
the workplace and the university setting) but also as a doctrinal matter
(whether the legality of affirmative action in the context of the workplace
should be coextensive with its legality in the context of the university).

Our argument unfolds in four parts. Part II discusses the supply and
reiteration effects. These effects follow from the fact that universities
are a gateway to the workplace. Today’s student bodies are tomorrow’s
potential workforces. To the extent that employers rely on universities
as a source of labor, universities function as a pathway through which
diversity is supplied. The diversity of the university provides both a
limit on and a template for diversity in the workplace.

Yet when employers hire from affirmative action institutions, their
own diversity-enhancing selection measures might not mirror the mea-
sures implemented at the university admissions stage. When hiring,
employers might seek to realize a conception of diversity that differs in
significant ways from the educationally rooted ideal of a diverse student
body. Actors in these two institutional contexts might therefore “screen”
for diversity in distinctive ways. Part III explores the implications of
the possible divergence between the employer and university diversity
screens.

Part IV demonstrates how the hiring practices of employers can influ-
ence the admissions practices of universities in the educational context.
Universities operate within multiple competitive markets. Among other
things, they are competing to place their students with the best employ-
ers. Students, in turn, evaluate schools, at least in part, based on their
placement rates. Universities with poor placement records are at a com-
petitive disadvantage vis-a-vis those with stronger ones. This creates an
incentive for universities to supply the kind of diversity employers want.
Doing so maximizes the likelihood that employers will hire the gradu-
ates of those universities. To the extent that universities structure their
diversity initiatives to maximize the employment opportunities avail-
able to their graduates, employer diversity preferences influence the
university’s admission’s regime. Part IV discusses this demand effect.
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Il. The Supply and Reiteration Effects

A. The Basic Supply Hypothesis

The Supreme Court recognized long ago that the composition of the
relevant labor market can constrain an employer’s ability to eliminate
patterns of racial exclusion from its workplace.12 Of course, employers
who engage in discrimination (or who practice affirmative action) can
cause their workforces to be significantly less or more racially diverse
than the available pool of qualified labor. But the fact remains that the
makeup of that pool places certain limits on the composition of the
employer’s workplace. For example, if there are no Asian Americans in
the labor pool, there will be no Asian Americans in the workplace, no
matter what hiring preferences employers might use. Employers cannot
create workplace diversity out of thin air. They need a supply.

The importance of educational diversity as a source of workplace
diversity was emphasized in an amicus brief filed by Fortune 100 com-
panies in the Fisher case. We quote directly from the brief:

But amici [Fortune 100 companies] cannot reach [the] goal [of a diverse
workforce] on their own..When amici make decisions about hiring and
promotion, it is critical that they be able to draw from a superior pool
of candidates—both minority and non-minority—who have realized the
many benefits of diversity in higher education. There can be no question
that “[tlhe Nation’s future” does indeed continue to “depend[] upon lead-
ers'—including business leaders—“trained through wide exposure to the
ideas and mores of students as diverse as this Nation of many peoples."13

The fact that employers rely on institutions of higher education to pro-
vide a supply of diverse labor implies that the achievement of racial
diversity in the workplace will depend on not only the behavior of
employers but also the behavior of educational institutions. Thus, work-
place diversity is potentially affected by the use of affirmative action by
universities at the admissions stage as well as by employers at the hiring
stage. If this is so, understanding the conditions necessary for achiev-
ing workplace diversity requires isolating the expected effects of race-
conscious selection measures at each stage. To what extent would we
expect the diversity of the workplace to be affected by (1) the use of
affirmative action in education and (2) the use of affirmative action by
employers?

Our aim here is to provide a theoretical model that provides prelimi-
nary answers to these questions. But first, two specifications are in order.
Though we believe that the model we describe below applies to employ-
ers who hire from highly selective colleges and universities generally,
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for simplicity, we narrow our focus to law firms who hire their associ-
ates predominantly from highly selective law schools. We will refer to
the law firms that hire in this way as “elite law firms” and the selective law
schools from which they hire as “elite law schools.” Of course, elite law
firms do hire from nonelite law schools, and nonelite law firms do hire
from elite law schools as well. The principal reason we limit our analy-
sis to the “elite” context is to simplify our analysis. We note, too, that
most of the literature on racial diversity and law firms focuses on elite
law firms and suggests that elite law firms are more likely to hire from
elite law schools than from nonelite law schools. Indeed, there is rea-
son to believe that elite law firms will hire very few people of color from
nonelite law schools.!* Focusing on elite law firms and elite law schools
allows us to track a very real dynamic—the flow of diversity from elite
law schools to elite law firms—and at the same time describe our theo-
retical hypothesis: namely, that the diversity of elite law school student
bodies is a causal determinant of the diversity of elite law firm work-
places. This is true simply because whatever diversity exists in elite law
firms has to come from somewhere, and we have stipulated that elite law
firms hire from elite law schools.

The question then becomes: What affects the diversity of elite law
schools? One answer is the school’s admissions policy. The diversity of
an elite law school student body is at least partly determined by the
school’s positive consideration of race as a factor in admissions—that
is, its affirmative action policy. The more robust the elite law school’s
race-conscious affirmative action program is, the more diverse its stu-
dent body will be; and the more diverse a law school’s student body is,
the more diverse its graduates will be. Since elite law firms, by our def-
inition, hire from the labor pool formed by these graduates, it follows
that the use of affirmative action by elite law schools is causally linked
to the racial composition, and hence the diversity, of the workplace of
these employers.!?

To summarize, a law school’s admissions regime affects the diversity
of the student body; the diversity of the student body shapes the diver-
sity of the labor pool; and the diversity of the labor pool influences the
diversity of law firms. These observations together make up the sup-
ply effect in the university-workplace relation. With this preliminary
hypothesis in place, we now model how a legal rule permitting or
restricting race-conscious hiring might modulate the movement of
diversity from law school student bodies to the workplace of the law
firm.
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B. The Reiteration Effect: Default Case

We begin by establishing what we call a reiteration effect, or the basic
tendency of the level of diversity that exists in the labor supply pool
to be reproduced in the relevant workplace. As a predicate, we make
four additional assumptions. First, for reasons previously discussed,'®
we assume that, above some threshold of satisfactory academic perfor-
mance, elite law firms are indifferent to grades.17 Second, we assume that
the diversity of the group of students who achieve this level of acade-
mic performance is the same as the diversity of the student body over-
all.'® These first two assumptions imply that most graduates of elite law
schools, including black and Latino students, are regarded by elite law
firms as equally qualified to be hired as associates.'9 Third, we assume
that the graduates of all elite law schools who are interested in working
in elite law firms are equally willing to accept positions in all elite firms,
but that any given firm can lure any particular graduate by expending
more resources on recruiting or offering a higher salary. Fourth, we
assume that the law firm’s and the law school’s conceptions of diversity
are congruent (including judgments about whether a particular individ-
ual will contribute to cliversity).20

With these assumptions out of the way, it is helpful to invoke a general
axiom endorsed by the Supreme Court, albeit in the context of a rather
different issue. According to the Court, “absent explanation, it is ordinar-
ily to be expected that nondiscriminatory hiring practices will in time
result in a work force more or less representative of the racial and ethnic
composition of the population in the community from which employ-
ees are hired.”?! This axiom, as applied to our model, suggests that in the
absence of employer discrimination,?? the level of workplace diversity
among elite law firms will, over time, be the same as the level of diver-
sity that exists in law school student bodies. Whatever diversity exists in
elite student bodies will be randomly supplied to all firms, with no single
law firm having a higher or lower level of diversity than others, except
by operation of chance.??

This general axiom might strike some readers as an overly simplistic
assumption, one that flies in the face of empirical evidence about ongo-
ing employment discrimination. Some might argue that any model that
accepts the Court’s assumption in the Teamsters case assumes away too
much. Two responses are in order. First, if we do not assume away dis-
crimination, that variable becomes a showstopper for our desired analy-
sis. If employers are assumed to discriminate, then workplace diversity
will be almost entirely a function of their exclusionary policies—period.
Thus, we might learn more about the structural relationship between
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educational and workplace diversity if we think about what we would
expect to happen in the absence of discrimination.

Second, and perhaps more important, imagining what we would
expect to happen in the absence of discrimination is a useful exercise
because a comparison of the expected consequences of that assumption
with real-world observations may provide a way to test whether the
assumption is true. The assumption is not an idle one. Although it would
be putting the point too strongly to say that the federal courts assume
that employment discrimination does not exist, it is fair to say that they
have not been sympathetic to plaintiffs who bring claims of discrimina-
tion.2* Our sense is that many people believe that employment discrim-
ination is largely no longer a real problem and that if workplaces lack
diversity, this is explained by a lack of qualified candidates, not by dis-
crimination The assumption behind this common belief is that if there
were a qualified, diverse pool of people of color, firms would hire them,
and their workplaces would become diverse. Note how this view aligns
with the assumptions of our model—namely, the elite law school’s stu-
dent body diversity will be supplied fully and uniformly into the work-
place.

In any event, our claim is that in a world where our basic assumptions
hold true, the racial diversity that exists in the graduating student bodies
of elite law schools will be uniformly distributed among all elite law
firms, such that the level of diversity in the group of students who enter
the elite workplace matches the level of diversity in the elite law school
student pool overall. In other words, in the default conditions of our
model, workplace diversity simply reiterates student body diversity.

C. Modeling the Reiteration Effect under Four Alternative Conditions

If full and uniform reiteration is expected in our model’s default condi-
tions, what might we expect to observe if we vary both the law firm’s and
the law school’s behavior? That is the question we now address. We will
examine how the supply of diversity from the law school to the law firm
might vary under four specific conditions. Condition 1 assumes that the
level of law school diversity is high and that the law firm is prohibited
from using affirmative action. Condition 2 imagines a low level of law
school diversity; here, too, the law firm may not use affirmative action.
Condition 3 permits the law firm to use affirmative action and posits a
high level of law school diversity. Under Condition 4, the law firm is also
permitted to use affirmative action, but the level of law school diversity
is low. We discuss below how each of these conditions might affect the
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supply of student body diversity from the university (the law school) to
the workplace (the law firm).

1. Condition 1: High Educational Diversity, Employer Affirmative
Action Prohibited

Suppose that there is a high level of racial diversity in the student bodies
of elite law schools, such that the presence of racial minorities in these
student bodies is as high as or higher than in the general population.
(We might imagine a world in which all elite law schools were permit-
ted under applicable state and federal law to consider the race of their
applicants as a positive factor in the admissions process, and all elite law
schools did in fact do so.) Stipulate also that law firms are not legally
permitted to take race into account in their hiring decisions—that is,
that the law requires formally color-blind hiring. What result should be
expected for law firm diversity, given the assumptions of our model?

Assuming full compliance by law firms, we should expect that, over
time, all elite law firms would come to have the same high level of diver-
sity that is present in elite law school student bodies. That is to say,
the diversity of the student bodies will be fully and uniformly supplied
to the workplace. To understand why, recall that we are assuming, for
purposes of analysis, that there is no explicit or implicit discrimina-
tion in the labor market. Insofar as firms are not going to differentiate
among elite students (per our earlier hypothesis and explanation), we
should expect student body diversity to be supplied to and randomly
distributed among all elite law firms. We would also expect that, over
time, every elite law firm would mirror the demographic of the elite law
school student bodies from which they are populated. In short, under
Condition 1, workplace diversity would be established at levels match-
ing the diversity of the student pool, even without the utilization of
employer affirmative action.

2. Condition 2: Low Educational Diversity, Employer Affirmative
Action Prohibited

In this condition, suppose that elite universities have low levels of racial
diversity, such that the proportion of racial minorities in their student
bodies is significantly lower than their proportion in the general popu-
lation. This scenario could emerge in a jurisdiction (like California) that
prohibits the consideration of race in university admissions; the sce-
nario could also occur if, at some future point, the Supreme Court over-
ruled Grutter and held that afirmative action was unconstitutional in the
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educational context. Assume, as in Condition 1, that the law prohibits
race-conscious affirmative action hiring. What is the expected result?

As in Condition 1, we should expect that, under Condition 2, over time,
all elite workplaces will come to share the demographic of the student
bodies from which they draw. That is, all law firms will come to have
an equally low level of racial diversity. A formally colorblind hiring rule,
again assuming nondiscrimination, should reproduce the level of diver-
sity present in the elite student body pool at the workplace level of the
law firm. If the level of diversity in the overall pool of job candidates is
low, then colorblind hiring should produce an equally low level of work-
place diversity, uniformly distributed among firms.

3. Condition 3: High Educational Diversity, Employer Affirmative
Action Permitted

In the third condition, stipulate that there is a high level of diversity
in elite law school student bodies, as in Condition 1. But now suppose
that employers are permitted (but not required) to consider job appli-
cants’ membership in a minority racial group as a positive factor in their
hiring decisions, if doing so is reasonably necessary to create or main-
tain diversity in the workplace.?’ What outcomes should we expect?
The short answer: roughly the same level and distribution of workplace
diversity as in Condition 1, the condition with high diversity in the labor
market and no affirmative action.

This might seem counterintuitive. One might think a rule permitting
consideration of race for diversity purposes would lead to variances
among law firms in their levels of diversity. But remember that firms
are only permitted to employ affirmative action “if reasonably neces-
sary” to ensure diversity. Since we stipulate in Condition 3 that there is a
high level of diversity in the pool of available candidates, and given our
overall assumption that this labor market is free of explicit or implicit
forms of discrimination and biases, employers should not need to take
race into account to yield meaningful diversity. A sufficiently high level
of diversity in the pool of available candidates should, under formally
color-blind hiring, be adequate to supply that same level of diversity
uniformly across all law firms. Assuming that employers are aware of the
racial demographics of the pool, it is reasonable to conclude that they
would see little need to engage in affirmative action hiring and would
refrain from doing s0.26 Combining the results from Conditions 1 and 3,
we can conclude that in conditions of high diversity in the available pool
of job candidates, we should not expect overall levels or the distribution
of workplace diversity across law firms to be significantly dependent on
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whether or not employers are permitted to take race into account as a
positive hiring factor for the sake of diversity.

4. Condition 4: Low Educational Diversity, Employer Affirmative
Action Permitted

Our final condition assumes that there is a low level of racial diversity in
the student bodies of elite law schools. Recall that this is also the case in
Condition 1. Stipulate now that, as in Condition 3, law firms are permit-
ted (but not required) to consider job applicants’ race as a positive factor
in their hiring decisions. The caveat, again, is that they may do so only
if reasonably necessary to create or maintain diversity in the workplace.
Under this condition, what should we expect vis-a-vis the overall supply
and distribution of diversity in the workplace?

The results will depend on the extent to which law firms give positive
weight to race in their hiring decisions. If law firms behave uniformly,
then the results of Condition 4 should be the same as Condition 2 (the
condition with low education diversity and employer affirmative action
prohibited). There are two ways in which employers could act uni-
formly.

First, all law firms might refrain from using affirmative action. This
would render Condition 4 indistinguishable from Condition 2, so the
same results should follow. Second, all law firms could decide to practice
affirmative action. Under the default assumptions of our model, elite law
firms are all on equal footing in terms of the likely success of their diver-
sity initiatives. Thus, a university’s student body diversity would be sup-
plied uniformly to all elite workplaces. The overall level of resultant law
firm diversity will also likely be uniform.?’

But now, let us imagine that elite firms have different views regarding
the importance of establishing diversity in their workplaces. Assume
that some firms give high priority to having a diverse workforce, while
other firms care less about diversity as such or are committed to an ideal
of formally color-blind hiring. Suppose, in other words, that only some
elite firms consider race as a positive consideration (call these “prodi-
versity” firms), while other firms do not take race into consideration at
all (call these “color-blind firms”). Under these additional assumptions,
what result should we expect for workplace diversity among elite firms?

In our model, the amount of diversity in the elite law school student
body pool limits the diversity that can be reiterated into the workplace,
so we should expect the overall level of diversity among all elite firms to
be about as low as that observed in the candidate pool. But unlike in pre-
vious conditions, we would expect the distribution of that diversity to be
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nonuniform across firms. Prodiversity firms, insofar as they see a greater
value in establishing workforce diversity, will offer higher salaries or
expend more recruiting resources to lure job candidates who would
enhance or bolster the firm’s diversity profile. Color-blind firms, who
by definition care less about diversity or are ideologically committed to
color-blindness, would have no reason to make the extra expenditures
necessary to attract the diversity candidates away from prodiversity
firms and so would be less likely to attract and hire them. Over time,
therefore, prodiversity firms will come to have a higher level of work-
place diversity than color-blind firms. As student body diversity con-
tinues to cluster in prodiversity firms from year to year, prodiversity
firms will eventually achieve a level of diversity that is higher than the
level of diversity available in the elite student body pool, and color-blind
firms will eventually have a level of diversity that is even lower than the
already-low level available in the candidate pool.

It may not seem particularly remarkable that in Condition 4, prodi-
versity firms will come to achieve more workplace diversity than color-
blind firms, but there are two less obvious points that bear mentioning.
First, Condition 4 is the only one of the four conditions in which we
would expect anything other than a uniform distribution of diversity
across all hiring firms. In all other conditions, including Condition 2, in
which we stipulated that employers are permitted to engage in prodi-
versity hiring, we would expect the diversity of the workplace to be the
same as the diversity of the relevant labor pool. Second, a comparison of
Conditions 2 and 4 shows that where the diversity of the available can-
didate pool is very low, then an employment rule that permits but does
not require prodiversity hiring will tend to result in a lumpy distribution
of diversity among hiring firms, such that some firms will come to have
high levels of diversity, while other firms will have minimal or no diver-
sity. In contrast, an employment rule that requires color-blind hiring in
conditions of low labor-market diversity will tend to produce an even,
albeit low, level of diversity among all hiring firms.

D. Summary

Table 1 summarizes the results of the preceding four conditions.



The Diversity Feedback Loop

Table 1

High No High Yes
Low No Low Yes

High Yes High Yes

Depends on uniformity

Low Yes among employers:

Non-
uniformity Unalmlty

a
ot ooy

High (pro-
diversity firm)
Low Low
(Colorblind
firm)

Six conclusions follow from these results. First, even when one takes into
account the diversity practices of firms—that is, whether they engage
in or refrain from using affirmative action hiring—the diversity of law
school student bodies (the diversity supply) remains crucial to the analy-
sis. Second, a similar point can be made with respect to law: whatever
the governing legal regime with respect to whether employers are per-
mitted to use affirmative action, the diversity of university student bod-
ies will play an important role in shaping the diversity of the workplace.
These two points highlight the importance of afthrmative action in the
educational domain. It is a significant mechanism through which diver-
sity is supplied to the labor market.

This brings us to our third point. Our model provides only two ways
to achieve high diversity in all elite workplaces. One is to ensure high
diversity in elite student bodies. The other is to induce all law firms to
engage in affirmative action in conditions of job scarcity (creating an
amplification effect?8),

Fourth, the results of Condition 1 might lead one to conclude that we
should jettison affirmative action in the employment context if we have
robust affirmative action in the educational context. The latter will nec-
essarily be supplied to the former. That is indeed the story our theoret-
ical model tells. But a limitation of our model is that we assume away
discrimination in the marketplace. If we add discrimination back into
the model—and not necessarily invidious discrimination but simply
implicit bias—the results under Condition 1 would change. For exam-
ple, firms whose decision making reflected implicit bias would have a
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lower level of diversity than firms whose decision making did not reflect
this bias. For many proponents of affirmative action, this is precisely
what affirmative action is designed to counteract—biases (implicit and
explicit) in the labor market.

Fifth, understanding the foregoing limitation of our model is espe-
cially important in light of the Supreme Court’s commitment to color-
blindness and general judicial skepticism about workplace discrimina-
tion.2? This is a point we made earlier but bears emphasizing here.
Condition 1 is, for us, decidedly theoretical. However, for the conserva-
tive justices on the Court, Condition 1 might be an assumed reality. That
has implications for the future of affirmative action in the context of
the workplace. If a majority of the Supreme Court concludes that work-
place discrimination is a thing of the past, it could conclude that, even
if affirmative action is necessary in the context of university admissions
to achieve student body diversity, it is unnecessary in the context of the
workplace, because the diversity of the student body would be reiterated
into the workplace.

Our sixth and final conclusion is this: in low educational diversity con-
ditions, rules that permit prodiversity hiring will likely result in racial
clustering, and law firms will separate themselves over time into high-
diversity and low-diversity workplaces.2? This has implications for juris-
dictions like California that prohibit state universities from engaging in
affirmative action. Some employees might find themselves in law firms
in which there is meaningful diversity. Most will not. Still, to the extent
that having meaningful diversity in some workplaces (Condition 4) is
better than having low diversity across all workplaces (Condition 2), we
should ensure that the prohibition of affirmative action in the context of
education is not extended to the context of employment.

Ill. Divergent Diversity Screens: Complicating the Reiteration
Dynamic

In modeling the supply of diversity from elite law schools to elite law
firms in Part II of this chapter, we assumed that law firms and law schools
share a common notion of “diversity.” This need not be the case. A law
firm might employ very different criteria than law schools. Law schools
are admitting students to service multiple markets, including the pub-
lic interest markets. As a general matter, these students are likely to be
more racially conscious with respect to both their sense of selves and
their normative commitments more generally. Moreover, as academic
institutions, law schools will likely seek to admit at least some students
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who they think will stir things up and facilitate the robust exchange of
ideas.

Law firms, on the other hand, may want very different kinds of diver-
sity. Their corporate market context will presumably shape the kind
of—and how much—diversity they pursue. For example, while law firms
are prohibited from invoking customer preferences to justify screening
their application pool for racially palatable African Americans, it is hard
not to imagine that some firms end up (at least implicitly) doing just that.

To recognize that law schools and law firms do not necessarily employ
the same diversity screens is not to say that their diversity initiatives
must be regarded as autonomous. Indeed, we claim just the opposite.
For one thing, law firms and law schools might actually employ precisely
the same diversity criteria (e.g., looking for people who will facilitate
racial cooperation and understanding), in which case we might say that
their screens expressly converge. For another, even when law firms and
law school diversity criteria do not expressly converge in this way, the
diversity that actually arises in each context could nevertheless appear
to converge on a shared conception.

Suppose, for example, that law firms care more than law schools about
weeding out individuals with poor teamwork attributes. One might
assume that this could cause law firm diversity to diverge from law
school diversity. That is possible. But on the other hand, law firms might
find that the experience of a diverse elite law school prepares students
of all backgrounds to work productively and harmoniously in hetero-
geneous social settings. If this were true, even law firms that prioritize
teamwork might be happy to accept, without much further screening,
whatever type of diversity law schools produce. The general point is that
if law firms perceive value in the diversity produced by law schools, they
might seek to capitalize on that value by reproducing it in their work-
places.

Finally, law school and law firm diversity initiatives are not
autonomous in another way: any diversity criteria the law firm utilizes at
the hiring stage will necessarily piggyback on the diversity efforts of the
law school at the admissions stage. As argued above, the diversity of law
schools creates the diversity of the labor pool from which law firms hire.

Keeping in mind these ways in which law school and law firm diversity
initiatives are connected, we turn our focus in this section to how law
school and law firm initiatives can diverge. To appreciate how law firm
and law school diversity screening can diverge and the implications of
that divergence for the reiteration effect, let us call the set of minority
individuals who are the beneficiaries of affirmative action at the law
school admissions stage “Law School Diverse” or “LS-Diverse” individu-
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als. And let us call the set of minority individuals who are beneficiaries
at the law firm hiring stage “Law Firm Diverse” or “LF-Diverse” individ-
uals. Some minorities might be both LS-Diverse and LF-Diverse, while
others might be neither.

Consider the ways in which the set of LS-Diverse individuals might
relate to LF-Diverse individuals. Quantitatively, the LF-Diverse group
could be larger than, smaller than, or the same size as the LS-Diverse
group. Qualitatively, the LF-Diverse group could overlap the LS-Diverse
group in whole, in part, or not at all. These various possibilities could be
combined in a number of ways. We will not attempt to march through
all of the permutations, but a few comments are in order.

For various reasons, the set of people who are the beneficiaries of
LF-Diversity initiatives might be different from those who previously
benefited from LS-Diversity initiatives. The two sets might be quanti-
tatively different simply because universities and employers assign dif-
ferent weight to racial considerations in the selection process. A heavier
weighting will naturally tend to result in a larger set of individuals who
benefit from the diversity initiative.

There might also be systemic reasons for this quantitative divergence
between LS-Diversity and LF-Diversity. For example, if law schools
engage in robust affirmative action measures and succeed in creating
highly diverse student bodies, who then form the labor pool from which
law firms hire, law firms might perceive that there is less of a need for
them to use prodiversity affirmative action in order to achieve signifi-
cant workplace diversity. They may assume, per our discussion in Part
11, that the diversity in the labor market will naturally “trickle up” or be
reiterated into the firm. This might be especially true of firms that con-
ceive of themselves as nondiscriminatory. These firms would see little
need to employ affirmative action as a prophylactic against the possibil-
ity of discrimination. Under this scenario, the set of people who benefit
from LF-Diversity efforts may be low relative to the set of people who
benefit from LS-Diversity efforts.

Law firm and law school affirmative action initiatives might also yield
different sets of beneficiaries for reasons having to do with the context-
dependent nature of diversity initiatives. LF-Diversity might be quali-
tatively different from LS-Diversity. Employers and universities might
look for different characteristics in constructing their institutional diver-
sities. For example, employers might screen candidates for compatibil-
ity with their corporate culture in ways that constrain their prodiversity
hiring.®! In some cases, what might appear to be facially neutral screen-
ing criteria could cause LF-Diversity selections to be negatively corre-
lated with LS-Diversity selections. A silly example: a law firm might
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screen in favor of minority candidates who, in addition to attending elite
law schools, attended prestigious private prep schools. But minority law
students with prep school backgrounds might be less likely than others
to have benefited from affirmative action at the law school admissions
stage—that is, less likely to be LS-Diverse. If so, then law firm screen-
ing for minorities who attended prestigious private prep schools could
cause LF-Diversity to be negatively correlated with LS-Diversity.

Law firm diversity and law school diversity might diverge in other
ways. Elite law firms and elite law schools might have different ideas
about the characteristics (in addition to simple racial phenotype) that
could make one person preferable to another from the standpoint of
enhancing the institution’s diversity. The basic educational goals and
academic principles that define the mission of elite universities (of
which elite law schools are a part) do not apply to most elite employ-
ers.%2 The value of diversity in the educational context, or at least the
value that has been assigned constitutional significance, encompasses
a well-known mélange of goods, including enhanced educational dis-
course, eradication of racial stereotypes and other types of de-biasing,
reduction of racial isolation, preparation for citizenry in a pluralistic
society, providing good modeling for minority youth, creation of a visi-
ble path for minorities leading to leadership roles in society, and so on.33
Against the background of these interests, a law school might make spe-
cial efforts to enroll students from racial minority groups who are most
likely to bring an overtly “racial perspective” to classroom discussions.
This might include minority students who have the least in common
with most other students with respect to their backgrounds and experi-
ences, in order to activate Bakke/Grutter discourse benefits.

Law firms might also have an interest in fostering diverse perspectives
in the workplace on a different basis, such as the belief that this would
improve their ability to anticipate client or customer needs. But over-
riding concerns about workplace harmony might make employers wary
of hiring individuals who will have trouble fitting into the corporate cul-
ture.34 This does not mean that these institutions would seek individuals
who dis-identify with their race or embrace a color-blind sense of self.
Corporate cultures are increasingly interested in establishing so-called
affinity groups—that is, groups that are organized around specific iden-
tities (such as being gay or lesbian, a person of color, or a woman). While
these groups are less prevalent in the law firm context, elite law firms are
still interested in hiring people of color who will perform palatable or
modest forms of racial diversity work. The point is that it will be the rare
elite law firm that would hire an African American applicant because
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that person will shake up the firm’s institutional culture. This is precisely
the kind of person an elite law school might admit.

More generally, the benefits that law schools as academic institutions
might seek to advance will not necessarily readily map onto the priori-
ties of a typical (nonacademic) employer’s workplace. To be clear, this is
not to say that law firms will perceive no value in diversity. The point,
instead, is that even when they perceive positive value in a diverse work-
force, they may have different reasons than law schools for pursuing
diversity.

A final reason that law firm diversity screens might be different from
law school diversity screens is that the employer may be hiring from a
pool that has already been made diverse through affirmative action at
an earlier screening stage (the admissions process). This fact may have
varying implications. One possibility is that a law firm might make fine
distinctions between minority individuals within the pool who may have
been equal beneficiaries of prodiversity admissions criteria. It might do
so, for example, in order to screen out individuals who might clash with
its corporate culture.

Much of the foregoing is speculative. That should not obscure that
our analysis is theoretically grounded in the fact that law firms and law
schools operate under different incentive systems with respect to their
pursuit of diversity. The difference in their incentive structures means
that elite law firms may utilize different diversity-screening criteria than
law schools.

IV. The Demand Effect

In Part III, we explored the implications of law firms and law schools
employing different diversity screens. We assumed that these diversity-
promoting criteria are stable over time and that they are independently
fixed within each context. In this part, we relax the latter assumptions
to explore the possibility that universities might adjust their admissions
policies in response to observed employment patterns, including
employers’ revealed preferences about the kind of diversity they want.
Elite law schools operate in a competitive market. While their primary
mission may be educational and academic, they compete with each
other to attract exceptional students who will enrich the community,
perform to the highest academic standards, and make valuable contri-
butions to society after they graduate. One way in which law schools
attract students is by trying to outperform their peer institutions in plac-
ing their graduates in the most desirable jobs. If they are unable to com-
pete with other law schools in achieving placement of graduates in the
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job market, the best students will decide to matriculate elsewhere, which
will erode the affected schools’ prestige and academic standing, even-
tually making it difficult for them to maintain their status among their
elite peers. The fact that placement rates figure significantly in the over-
all ranking of law schools makes this dynamic all the more significant.

The competition to place graduates in desirable jobs gives rise to an
incentive for universities to admit more of the types of students who are
sought by employers when they graduate and fewer of the types of stu-
dents who are not.3% Law schools may have multiple reasons to admit
or not admit a particular type of student. In general, to the extent that
employers actively seek graduates who possess some discernible set of
characteristics, universities will have an added incentive to look for those
characteristics in the students they admit. If law firms tend not to hire
graduates with some set of characteristics, then law schools will have less
reason to admit applicants fitting that type.

There is no reason that this demand effect should not apply to char-
acteristics associated with enhancing workplace diversity. If elite law
firms give priority in their hiring to elite law school graduates who pos-
sess diversity-enhancing characteristics, law schools will have an added
incentive to screen in favor of those characteristics at the admissions
stage. That is to say, other things equal,3® law schools that engage in affir-
mative action have an incentive to craft their diversity initiatives to give
preference to applicants who are likely to become LF-Diverse graduates.
The demand exerted by employers for graduates meeting their diversity
criteria could cause law firm and law school diversity initiatives to con-
verge over time.3” Whether this occurs will likely depend on the strength
of the law firm’s diversity demand?®® and the strength of the incentive for
the law school to respond to this demand.3?

V. Conclusion: Some Implications of Our Model

Our point of departure was the claim that the diversity of law schools
and of law firms is intertwined. What happens in one setting affects the
other. We then moved on to show some of the specific ways in which the
two contexts interact, including a discussion of how law firm diversity
initiatives might modulate the flow of diversity from law schools to law
firms and how those initiatives might in turn loop back to influence the
behavior of law school admissions committees. We conclude by suggest-
ing several implications of our account for the development and promo-
tion of workplace diversity.

First, the existence of diversity in the supply of labor that feeds into
the employment market is a necessary condition of workplace diversity.
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Workplace diversity cannot be created from thin air. And insofar as law
school student body diversity depends on educational affirmative action,
it follows that educational affirmative action is a necessary condition of
workplace diversity. In other words, in addition to constituting a law
school’s entering class, law school admissions constitute the future law
firm application pool from which law firms hire.

Second, there is a quantitative and a qualitative dimension to this sup-
ply function. Quantitatively, the more aggressively prodiversity the law
school’s admissions criteria are, the more diverse its contribution to the
hiring pool will be. Qualitatively, the stronger the convergence between
the kind of diversity in which a law firm is interested and the kind of
diversity a law firm seeks to advance, the greater the likelihood that the
law firm will rely on the law school’s graduates as its employment pool
and thus the greater the likelihood that the law school’s diversity will be
reiterated into the law firm.

Third, by and large, we ought not worry about law schools engaging
in “too much” affirmative action. Law firm behavior in this regard will
be disciplined by the competitive markets in which they operate. But
the same goes for the behavior of universities. Diversity initiatives in
the educational context are, after all, voluntary. Universities have no rea-
son to engage in affirmative action beyond a level that balances educa-
tional usefulness with whatever demand for diversity actually exists in
the employment market.

Finally, we should query whether the story we tell about the demand
effect means that law firms may be exerting too much pressure on law
schools to conform their conception of diversity to the model that hap-
pens to prevail in the workplace. Law schools might have good reasons
to offer admission to the iconoclastic, overtly racialized student with
a penchant for challenging hierarchy and complacency with the status
quo. But law firms might be more reticent in offering that student a
job—and that might affect the law school’s willingness to offer admis-
sion.

Similarly, law firms and law schools might have a very different sense
of how much diversity is enough. “Critical mass” from a law firm’s per-
spective might look quite different from “critical mass” from the per-
spective of the law school—and the former might end up shaping the
latter. To put this another way, if law firms have a diversity saturation
point or a diversity ceiling, law schools have an incentive to adjust their
affirmative action efforts to keep the diversity of their student bodies
below that level. The concern, in short, is that the demand effect can
influence both the quantitative and the qualitative supply of diversity
throughout the loop. This suggests that we ought to begin a conversa-
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tion about whether there are ways to effectuate a counterbalancing force
so that a law school’s quantitative and qualitative commitments to diver-
sity not only are shaped by but also shape how law firms articulate their
vision of a diverse workplace.
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students. One explanation for this may be that, for reasons beyond the scope



15.

16.
17.

18,

19.

20.
21.

22.

23.

24.

The Diversity Feedback Loop

of this chapter, blacks and Latinos perhaps tend to receive lower grades in law
school than their white and Asian American counterparts. Because elite law firms
hiring from nonelite law schools tend to limit their hiring to the very top of the
graduating class, blacks and Latinos in nonelite firms might look proportionally
underrepresented in the elite firm workplace were we to define the hiring pool
to include nonelite firms. Such a definition might make our analysis more
empirically grounded, but it would make it difficult for us to model the expected
effects of racial diversity in the hiring pool alone, not confounded by the effects
of employer selection for variables unrelated to race. By limiting the definition of
the hiring pool to elite law schools, we can factor out this confounding variable.
While elite law firms may care about the grades of black and Latino students at
elite law schools, their focus tends to be on whether these—and other—elite law
school students have met some threshold level of achievement, not on whether
they are at the top of their class. The more “elite” the law school, the less
significant the grades (again, above some threshold of academic performance).
Consequently, even if blacks and Latinos at elite law firms receive lower grades
than their white and Asian American counterparts, they are not outside of the
elite law firm’s hiring pool. Thus, by limiting our definition of the relevant hiring
pool to elite law school students, we can factor out the confounding variable of
class rank with a simple (albeit still idealizing) stipulation: law firms are generally
indifferent to grades in their hiring of elite law school graduates.

Of course, there are other factors involved. We do not claim that law school
affirmative action is the sole determinant of elite law firm diversity. For our
purposes, suffice it to say that it is one significant factor.

See supra note 14,

In the interest of being thorough, let us stipulate also that elite law firms generally
do not hire students who fall below that threshold.

This assumption probably holds true at the top five or six law schools; for law
schools further down in the rankings, the assumption may be much more
contestable.

As discussed above, the purpose of this assumption is to enable us to theorize
how workplace diversity might be affected by the level of racial diversity in law
school student bodies and positive consideration of race (for the sake of creating
diversity) by law firms and law schools.

We relax this assumption in Part I1I below.

Int’] Bhd. of Teamsters v. United States, 431 U.S. 324, 339 n.20 (1977). The Court
was addressing whether intentional discrimination could be proved using
statistical evidence of disparities between the racial composition of the
employer’s workforce and the local labor market.

Here we use “discrimination” to refer to actions—implicitly or explicitly
motivated—based on bias, prejudice, or preferences that operate to the
disadvantage of racial minorities. We do not count the use of prodiversity racial
preferences as discrimination. We recognize that this is a contested question in
the legal context of Title VII interpretation.

We might add that any observed statistically significant disparities in levels of
diversity between firms could presumptively be attributed to discrimination
(either intentional or not) or to positive employer preferences for diversity.

See Kevin M. Clermont & Stewart |. Schwab, Employment Discrimination Plaintiffs
in Federal Court: From Bad to Worse?, 3 HARv, L. & PoL'y Rev. 103, 115 (2009)
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32.

(arguing that empirical data on low success rates for employment discrimination
plaintiffs “raises the specter that federal appellate courts have a double standard
for employment discrimination cases, harshly scrutinizing employees’ victories
below while gazing benignly at employers’ victories”); see also Kerri Lynn Stone,
Shortcuts in Employment Discrimination Law, 56 ST. Louis U. L. 111, 159-62 (2011)
(summarizing recent scholarship on judicial hostility toward employment
discrimination claims).

The qualification in our hypothetical rule permitting consideration of race only
if “reasonably necessary” is not based on current Title VII law. But if the Supreme
Court were to recognize a diversity-based justification for affirmative action in
hiring, we believe the Court would impose some limitation of this sort, if not an
even more restrictive one.

In Condition 3, if an elite firm mistakenly believes that consideration of race is
necessary for workplace diversity, the firm will end up with a level of diversity
that is either equal to or higher than the level of diversity in the pool of available
students. If the firm’s prodiversity hiring results in a level of diversity that is equal
to that in the pool, then the firm’s “unnecessary” consideration of race should
have no effect on the overall distribution of diversity among firms. If the firm, as
aresult of its positive consideration of race, produces a higher level of diversity in
its own workplace than is present in the overall applicant pool, this might tend to
cause an increased level of diversity relative to the firms that perceive (correctly,
according to our assumptions) that consideration of race is not necessary.

One might think that the answer would depend on the ratio of elite students
in the available labor pool to available positions. If there are at least as many
employment positions available as there are elite students looking for jobs, then
the uniform application of affirmative action preferences by employers should
not disrupt the full and uniform propagation of the low level of diversity that
exists in the elite student pool to the workplace. However, if there are fewer
employment positions available than elite students in the pool, affirmative action
will cause minority workers to be hired at a greater rate than nonminority
workers, which will result in a level of workplace diversity that is higher than
the level of diversity in the candidate pool. In this case, one might argue that
the diversity of the pool would not only propagate to the workplace but also
be amplified. While this is theoretically possible, it seems equally possible that in
conditions of job scarcity, employers would either consciously or unconsciously
scale back their affirmative action hiring so as not to exceed a certain “saturation”
point for workplace diversity. If so, then there would be no amplification effect.

See supra note 27.
See Stone, supra note 24, at 159-62,

We say this is likely—not certain—in our model because clustering would not
occur if all employers act in perfect unison with respect to their permitted use of
prodiversity preferences.

For purposes of this discussion, we still assume, as in Part II, that employers
regard all graduates of elite universities as comparably qualified for positions in
their workplaces, but we introduce the possibility that employers might consider
characteristics other than objective qualifications in constructing their workforce.

See Fisher v. Univ. of Tex., 570 U.S., 133 S. Ct. 2411, 2418 (2013) (stating that “[t]he
academic mission of a university is ‘a special concern of the First Amendment"”
(quoting Regents of the Univ. of Cal. v. Bakke, 488 U.S. 265, 312 (1978)).
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See generally Devon W. Carbado, Intraracial Diversity, 60 UCLA L. REV. 1130 (2013).

Devon W. Carbado & Mitu Gulat, The Law and Economics of Critical Race Theory,
112 YALE L.J. 1757 (2003) (book review) (surveying the literature on the extent to
which corporate workplaces are often structured to achieve homogeneity).

Significantly, law schools are very much aware of where their students end up.
For at least the past two decades, largely because of law school rankings but also
to facilitate alumni relationships and giving, schools have been keeping fairly
accurate records about where their graduates end up.

We readily concede that other things may not be equal. For example, if LF-
Diversity is insufficient to fully activate the educational benefits that might be
possible with other modes of diversity, then universities might give priority to
achievement of those educational benefits even at the cost of marginally lower
employment of graduates. But our point is that employer demand for a particular
type of diversity will exert a pull in that direction, not that the value of LF-
Diversity will necessarily trump all other law school values.

We would not predict complete convergence because satisfying employer
demand is only part of (and concededly, perhaps only a small part of) the
educational benefit of a diverse student body. See discussion in Part IIT above.

At least two factors could shape the strength of this demand: the law firm's
substantive commitment to diversity and the employer’s symbolic commitment
to diversity. With respect to the substantive commitment, an employer might be
committed to diversity because it thinks (a) it is the right thing to do, (b) diversity
will improve workplace efficiency and productivity, and (c) it provides access to
markets. With respect to the symbolic commitment, an employer might simply
want to signal (“showcase”) diversity to avoid the reputational costs of not doing
5.

The strength of this incentive would turn on (a) how important employment
rankings are to the overall ranking of the institution, (b) how much attention
students pay to employment rates and/or rankings, and (c) whether jobs are
scarce. As to the scarcity of jobs, we note that in conditions of full employment,
the demand effect will be weak unless employers actively avoid hiring students
who are LS-Diverse—a possibility that is factored out by our initial assumptions
of Part II. The demand effect will be most pronounced when law firms implement
diversity initiatives in conditions of job scarcity. In those conditions, LF-Diverse
students will be hired at a disproportionately higher rate than all other students,
giving rise to an incentive for law schools to admit more students fitting that
profile.
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Is the Future of Affirmative Action Race
Neutral?

Brian T. Fitzpatrick

The outlook does not appear particularly bright for affirmative action
programs in the United States that grant preferences based on race to
blacks, Hispanics, and others in hiring, university admissions, and bid-
ding on government contracts. These programs continue to be unpop-
ular with the public and face increasing hostility in courts of law.! In
their place, courts and commentators have been promoting an alterna-
tive form of affirmative action that I will call “race-neutral affirmative
action.” Race-neutral affirmative action seeks to change the racial com-
position of those who benefit from employment, education, or gov-
ernment spending not by granting preferences based on race (what I
will call “racially explicit affirmative action”) but by granting preferences
based on characteristics that are correlated with race. That is, as I will
define it, the purpose of race-neutral affirmative action is the same as
the purpose of racially explicit affirmative action—to increase the num-
bers of certain racial groups who benefit from these opportunities. But
the means are different: race-neutral affirmative action uses correlates of
race rather than race itself.

Perhaps the best-known race-neutral affirmative action program in
the United States is the Texas Ten Percent Plan at the University of Texas,
which grants automatic admission to any in-state applicant who gradu-
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ated in the top 10 percent of his or her high school class.? For applicants
admitted under this plan, the Texas legislature eschewed all other crite-
ria in favor of high school class rank because the racial segregation that
still exists in Texas high schools leads class rank to correlate with appli-
cants who are black and Hispanic better than other traditional admis-
sions criteria such as SAT scores.? For the same reason, other universities
have adopted preferences for poor, bilingual, and first-generation appli-
cants, as well as for students who have “overcome diversity” or “demon-
strated cultural awareness.” Although many of these preferences have
merits of their own, when they are motivated in whole or in part by
their ability to generate racial diversity, I call them race-neutral affirma-
tive action.

As 1 noted, courts have become increasingly hostile to racially explicit
affirmative action, and many commentators have turned to promoting
this sort of race-neutral affirmative action instead.’ Indeed the United
States Supreme Court recently vacated a lower court’s approval of a new,
racially explicit affirmative action program at the University of Texas in
part because the Texas Ten Percent Plan alone had been so successful
there.% The Court will consider the question again this coming year.

In this chapter, I examine the rise of race-neutral affirmative action in
the United States and assess the costs and benefits of trying to diversify
through race-neutral means. I conclude, first, that, although courts have
been promoting race-neutral affirmative action, they have yet to con-
front serious questions about whether it is any more constitutional than
racially explicit affirmative action. In my view, it is hard to square race-
neutral affirmative action with the Supreme Court’s cases that prohibit
programs that have both the purpose and effect of racial discrimination.
Second, even if the courts decide not to adhere to these past cases, it 1s
unclear whether race-neutral affirmative action is any less problematic
than racially explicit affirmative action. Although race-neutral afirma-
tive action may be less divisive and less stigmatizing to its beneficiaries,
I suspect it will be so much less efficient at bringing about racial diver-
sity that it will require institutions to make much greater sacrifices to
other aspects of their missions. Indeed, the race-neutral programs that
are likely to be the least divisive and least stigmatizing are probably also
those that are the least efficient at diversifying. For both of these reasons,
I am not sure race-neutral afirmative action is the panacea that many
seem to think it is.
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I. The Rise of Race-Neutral Affirmative Action

As is well known, in the late 1960s, employers, governments, and uni-
versities began efforts to increase opportunities for racial minorities
by granting preferences to blacks and Hispanics who applied for jobs,
university admissions, and government contracts.” These efforts were
highly controversial from their inception—both politically and
legally®—but they received qualified legal blessings from the United
States Supreme Court in 1978 in education,? in 1979 in employment,'°
and in 1980 in government contracting.!! As the federal judiciary
became more conservative in the 1980s, the legal foundation of racially
explicit affirmative began to weaken,'? but it has thus far survived, if only
by the narrowest of margins.!® Nonetheless, many observers believe it is
only a matter of time before the legal foundation crumbles altogether.!
Indeed, even jurists supportive of racially explicit affirmative action have
said it should come to an end in the next several years.! Courts hostile
to racially explicit affirmative action have cited the availability of race-
neutral affirmative action as one reason for their hostility.!®

In some ways, the political fortunes of racially explicit afhrmative
action have improved over time even as its legal fortunes have declined.
Although the Republican Party made these programs a prominent target
in the 1980s and 1990s, the party has now largely abandoned its oppo-
sition.!” In light of the increasing racial diversity of the population of
the United States, I believe the prospects for the opposition to resume
are dim. Nonetheless, the programs remain unpopular with the public.!8
Consequently, antipreference activists have gone around the political
parties in a number of states and directly to a plebiscite for votes to
ban their governments (but not private parties) from using racial pref-
erences.!? These efforts have almost always succeeded and are likely to
continue.?? To date, there are now six states where state governments
and state universities have been prohibited from using racially explicit
affirmative action by direct democracy: California (1996),2! Washington
(1998),22 Michigan (2006),23 Nebraska (2008),2* Arizona (2010),° and
Oklahoma (2012).26 Two other states have enacted these prohibitions
through other means: Florida (1999)27 and New Hampshire (2011).28

Where racially explicit affirmative action has been banned, the states
faced a choice: forgo efforts to increase opportunities for racial minori-
ties or practice race-neutral affirmative action—that is, to find correlates
with race and to replace preferences for race with preferences for those
correlates. In many instances, state universities chose the latter course.??
As I explained above, one of the best-known examples is the University
of Texas (which lost the ability to use race by court decision®?), which
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elevated high school class rank in its admissions decisions over any other
criteria because it was better correlated with black and Hispanic appli-
cants.3! Other states—such as California and Florida—also rely heavily
on this correlate with race.32 Class rank is better correlated with race
than other traditional admissions criteria in these states because the high
schools are still so racially segregated.? Other universities have used or
considered using preferences for other correlates with race, including
family income, residence in urban areas, and bilingualism.S"’ There is no
reason similar correlates cannot be used to replace racial preferences in
employment and even government contracting (a popular example in
the latter context is preferences for smaller business).3® Although there
have been periods of transition, these correlates have proven largely
successful in achieving levels of racial diversity in universities similar
to those achieved with racial preferences.?® It is harder to find data on
employment and government contracts, but there is some evidence that
race-neutral affirmative action has been less successful at diversifying in
these contexts.3”

Many commentators believe that the trend in favor of race-neutral
affirmative action will continue, compelled by the public, by the courts,
or by both.?® Indeed, many commentators believe that racially explicit
affirmative action will eventually meet its demise and that the only
future for affirmative action in the United States is the race-neutral vari-
ety.39 On this point, it is interesting to note that race-neutral affirmative
action apparently is now being used in other countries, even those that
never had the appetite for the racially explicit variety.*?

Some commentators have celebrated this future while others have
decried it.#' As I explain below, I am not persuaded that race-neutral
affirmative action should fill the void that may be left by the demise
of racially explicit affirmative action in the United States. As I explain,
not only are race-neutral programs with racial purposes as legally dubi-
ous as racially explicit programs, but it also may very well be the case
that race-neutral affirmative action is no less problematic than racially
explicit affirmative action.

Il. Is Race-Neutral Affirmative Action Constitutional?

Many commentators believe that race-neutral affirmative action can
overcome the legal infirmities that still dog racially explicit affirmative
action.*? As I have written in the past and as I explain in this section, I
think the legal advantages of race-neutral affirmative action have been
seriously overstated.*
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Racially explicit affirmative action is legally infirm because using racial
classifications to burden or benefit individuals must pass the Supreme
Court’s “strict scrutiny” test in order to satisfy the Equal Protection
Clause of the U.S. Constitution. Under this test, affirmative action must
be supported by a “compelling government interest” and be “narrowly
tailored” to support that interest.** Although the Supreme Court has rec-
ognized a few compelling interests in this context—for example, cor-
recting for an institution’s own past discrimination*® and reaping the
educational benefits of racial diversity*®*—the Court continues to make
it hard on racially explicit affirmative action.*” For example, in Fisher v.
University of Texas,*® the Court sent a racially explicit affirmative action
program back for further litigation over whether the university had
proven that marginal educational benefits continued to accrue at the lev-
els of diversity it was seeking.*? The Court will consider the question
anew this coming year.

Some commentators believe that strict scrutiny can be avoided alto-
gether with race-neutral affirmative action because it does not rely on
racial classifications,’® but I think this view is mistaken. In a number
of cases, the Supreme Court has held that race-neutral classifications
must satisfy the strict-scrutiny test when they have the same purpose
and effect as racially explicit classifications.’! As the Court put it in one
case, “[a] racial classification...is presumptively invalid and can be upheld
only upon an extraordinary justification. This rule applies as well to a
classification that is ostensibly neutral but is a...pretext for racial discrim-
ination.”*? Almost by definition, these holdings would encompass race-
neutral affirmative action.5?

Other commentators believe that the legal parity between race-
neutral-but-racially-motivated classifications and racially explicit clas-
sifications should not include race-neutral classifications that are moti-
vated to help blacks and Hispanics as opposed to hurt them.?* But, as it
has with so-called benign racially explicit classifications, the Supreme
Court has already applied strict scrutiny to race-neutral classifications
that seek to aid blacks and Hispanics in its voting-district gerrymander-
ing cases.’®

In my view, there is only one way in which race-neutral affirmative
action is on firmer legal footing than racially explicit affirmative action:
the narrow-tailoring inquiry in the strict scrutiny test for race proxies is
easier to satisfy than it is for racially explicit programs.’” Other than that,
however, race-neutral affirmative action would seem to have to over-
come all the same legal barriers that racially explicit affirmative action
does, including the barrier for which the Supreme Court remanded in
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Fisher: to show that marginal increases in racial diversity continue to fur-
ther a compelling interest.

With all this said, it should be emphasized that the Supreme Court
is much like the stock market in at least one respect: past performance
is no guarantee of future success. The Court’s personnel changes over
time, and precedents are not always followed. Moreover, Justices are free
to change their minds. Constitutional law is, to a large extent, politi-
cal law,?8 and, if race-neutral affirmative action maintains its popularity
with the public, the Supreme Court may look for ways to facilitate it.5°
There is some reason to believe this transition is already underway.%°

Ill. The Social Desirability of Race-Neutral Affirmative Action

Perhaps courts will give a green light to race-neutral affirmative action
despite the precedents I marshaled in the previous part. Does that mean
that race-neutral affirmative action should fill the void that many com-
mentators believe will be left by racially explicit affirmative action’s
demise? I am not so sure. As I explain in this part, it may very well be
that race-neutral affirmative action is just as problematic as the racially
explicit variety.

A. The Advantages of Race-Neutral Affirmative Action

There are some reasons to believe that race-neutral affirmative action
will be less problematic than racial preferences. Many commentators,
for example, favor race-neutral affirmative action because they believe
it can achieve the same amount of racial diversity as racial preferences
but without as much racial divisiveness.®! The assertion here is that the
same people who find racially explicit affirmative action immoral or
otherwise objectionable do not get as exercised about preferences of
other sorts—even if those preferences are correlated with race and were
selected for that very reason. Indeed, there does seem to be empirical
support for the notion that the public favors at least some race-neutral
programs more than racially explicit ones, such as the Texas Ten Per-
cent Plan and preferences based on family income.%? In many of these
surveys, however, it may have been hard for the public to know whether
the race-neutral program was or was not motivated by its racial effects
as opposed to some end independent of racial diversity. Some commen-
tators are skeptical that the public will support these programs if it is
aware of the racial motivations.?3 On the other hand, the motivation
behind the Texas Ten Percent Plan should have been apparent to any
observer,% and that does not seem to have detracted from its popular-

149



150 A Nation of Widening Opportunities

ity. Thus, I tend to agree that race-neutral affirmative action is probably
less divisive than the racially explicit variety.

Other commentators believe that race-neutral affirmative action will
not burden individuals aided by it with the same stigma that is asso-
ciated with preferences based on race.%® The notion here is that the
same people who might think less of blacks or Hispanics because they
may have been admitted to a university or received a government con-
tract or job in part because of their race will not think the same way if
they received the same benefits because of other criteria—even if, again,
those other criteria are correlated with race and selected for that very
reason. This claim is harder to prove, and I am not aware of any empir-
ical evidence either for or against it. Nonetheless, for the same reason
that race-neutral programs tend to be less divisive and more popular
with the public, it may very well be that the beneficiaries of these pro-
grams are not held in lower regard.

Some people also believe that race-neutral affirmative action is a less
problematic way to generate racial diversity because it avoids the messy
business of figuring out who belongs in one racial group or another in
order to determine who should benefit from a racial preference and who
should not.%6 Although this business may have been messy at one time,
in recent years, racial preferences have largely operated on the “honor
system,” where individuals self-declare their race.%” Thus, it strikes me
that any advantage here may be insignificant.

B. The Disadvantages of Race-Neutral Affirmative Action

Although race-neutral affirmative action may offer some advantages
over racially explicit affirmative action, I believe it also comes with dis-
advantages. The biggest problem with race-neutral affirmative action is
that it is much less efficient at generating racial diversity than racial pref-
erences are.%® By definition, proxies or correlates for race will sweep in
individuals of all races, including those for whom greater representation
is not sought, usually whites and Asians.%? How much less efficient race-
neutral affirmative action is depends on how good the correlates for race
are. Some correlates—such as residence in urban areas—may be highly
correlated with race. For example, Wayne State University Law School
in Michigan has adopted an admissions policy that gives preferences to
applicants from Detroit, which is almost 90 percent black and Hispanic,
in order to maintain diversity in the face of the ban on racial prefer-
ences in Michigan.”® But other correlates such as family income and
high school class rank are very inefficient—blacks and Hispanics make
up much smaller percentages of individuals from impoverished fami-
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lies or who graduated at the top of their high school class;”! these corre-
lates are not very good, but they are used because they are better than
SAT scores. This loss in efficiency has a serious and negative implication:
in order to achieve desired levels of diversity with race-neutral affirma-
tive action, universities, employers, and governments may have to forgo
other criteria that are important to their missions. For example, under
the Texas Ten Percent Plan, in order to achieve the same racial diversity
it had when it used racial preferences, huge portions of the University of
Texas had to be admitted on class rank alone;’? the state finally permit-
ted the University to cap Ten Percent admissions at 75 percent of each
freshman class.”® All of the other characteristics that a university might
think are important to assemble in a successful student body—good test
scores, extracurricular activities, leadership skills, perseverance, and so
on—must be relegated to the remaining 25 percent of the student body.
That strikes me as an incredible sacrifice to institutional mission.

Some commentators believe another disadvantage to race-neutral
affirmative action is that it undermines transparency in government
because race-neutral afirmative action obscures the racial motivations
behind legislation.”* This may be one reason race-neutral affirmative
action is less divisive than racially explicit afhrmative action: the public
simply may not realize that race-neutral affirmative action is motivated
by racial diversity at all; perhaps if the public knew that, it would not
support race-neutral affirmative action either. On the other hand, as I
noted above, when I think it has been clear to the public that race-
neutral programs were racially motivated, as it was with the Texas Ten
Percent Plan, the public still supports the programs more than it does
racial preferences. Of course, the Texas Ten Percent Plan is only one
example, and it may be true as a general matter that it is difficult for
the public to see the “affirmative action” side to race-neutral affirmative
action. Certain schools of political science might see this as a cost to
race-neutral affirmative action.

Some commentators also oppose race-neutral affirmative action
because they think its success is a product of—rather than an antidote
to—discrimination against blacks and Hispanics.”” For example, univer-
sity preferences based on class rank achieve diversity only to the extent
that school segregation persists. Preferences for urban residents do so
only to the extent that neighborhoods are segregated by race. Prefer-
ences for family income do so only to the extent that blacks and His-
panics are stuck in greater poverty than whites and Asians. For these
commentators, race-neutral programs “lock in” racial segregation and
disadvantages based on race rather than break them.”® This argument
has some rhetorical appeal, but I am unsure if race-neutral affirma-
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tive action does any less to free blacks and Hispanics from, for exam-
ple, poverty and segregation than racially explicit affirmative action. If
racially explicit afirmative action in education, employment, and gov-
ernment contracting mitigates poverty and segregation by increasing
the wealth and improving the aspirations among blacks and Hispanics as
many commentators suggest,”’ then why would race-neutral affirmative
action not do the same so long as it places the same numbers of blacks
and Hispanics into these opportunities? In other words, I am not sure
this should count as a “cost” of using race-neutral affirmative action to
bring about racial diversity.

C. Assessment

Although the empirical evidence is somewhat undeveloped, race-
neutral affirmative action may well be able to generate the same racial
diversity as racially explicit affirmative action without two serious down-
sides: racial divisiveness and stigmatization. At the same time, however,
it may impose a cost of its own: because it is a less efficient means to
achieving racial diversity, it may force institutions to sacrifice other ends
important to their missions. A rigorous assessment of these costs and
benefits is a difficult endeavor that certainly goes beyond the scope of
this book chapter, if it is possible at all. That is, it may be impossible to
discern (at least in any coherent way) which is worse: fostering racial ani-
mosity and social stigma or undermining the institutional missions of
our universities and governments.

Nonetheless, there is one feature of the above discussion that leads
me to suspect that it is unlikely that race-neutral affirmative action will
be any less socially problematic than racially explicit affirmative action.
This feature is that the advantages offered by a race-neutral affirmative
action program are likely to be directly correlated with its disadvan-
tages. In other words, the race-neutral programs that will be the least
divisive and least stigmatizing are probably the same ones that rely on the
weakest correlates for race and will pose the greatest costs to institutional
missions. I think this might be the case for two reasons. First, weaker
correlates benefit whites and Asians more frequently; thus, from simple
self-interest, individuals from these groups (the groups mostly likely to
find such programs divisive and to impose social stigma on others) may
well prefer weaker correlates. Second, because they are so inefficient, it
may be less apparent from weaker correlates that they were adopted for
racial reasons. This could lead to more support from whites and Asians
if racial motivations behind legislative programs are what triggers oppo-
sition to them.
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Indeed, as I noted, preferences based on family income and, in the
university setting, high school class rank (such as the Texas Ten Percent
Plan) tend to be popular with the public, but these criteria are at the
same time poorly correlated with race. In regions with segregated
schools like Texas, the racial composition of individuals with top high
school rankings will be little different than the racial composition of
high school-aged students in the region overall; although this may make
class rank a better correlate with race than other traditional university
admissions criteria, it is still a weak one. Family income is a somewhat
better proxy for race—the racial composition of families in poverty is
more skewed toward blacks and Hispanics than is the overall popula-
tion”8—but even this correlation is not particularly strong.

If I am correct about this, and only those race-neutral programs that
require institutions to make the greatest sacrifices to their missions will
offer corresponding advantages over racially explicit affirmative action,
then it is easy to see how race-neutral affirmative action may be no less
costly to society than is racially explicit affirmative action.

IV. Conclusion

Many advocates of racial diversity have pinned their hopes on race-
neutral affirmative action to take the place of racially explicit affirmative
should it meet its political or legal demise. But I do not see race-neutral
affirmative action as the panacea that some do. Although race-neutral
programs appear to have the support of increasingly conservative courts
and of many commentators, these judges and commentators have not
yet wrestled with what I believe are serious constitutional questions
posed by these programs. Moreover, even if these questions are pushed
to the side, it is not clear to me that race-neutral programs are any
less problematic: the very programs that are likely to offer the greatest
advantages over racial preferences may very well pose the greatest costs.
As a result, if the future of affirmative action is indeed to be race-neutral,
it may not be a particularly happy one for proponents of increased
opportunities for blacks and Hispanics.

About the Author

Professor of law, Vanderbilt Law School. J.D., Harvard Law School. My thanks
to Suzanna Sherry and the participants at the symposium A Nation of Widening
Opportunities: The Civil Rights Act at 50 (October 11, 2013) at the University
of Michigan for their helpful comments and to Daniel Hay for excellent research
assistance.

153



154 A Nation of Widening Opportunities
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financial support for small, disadvantaged businesses (SDBs). 13 C.F.R. § 124.101 et
seq. (2013) (establishing eligibility requirements for SDBs); see City of Richmond
v. J.A. Croson Co., 488 U.S. 469, 507 (1989) (“[A] race-neutral program of city
financing for small firms would, a fortiori, lead to greater minority participation.”);
id. at 526 (Scalia, J., concurring) (noting that small-business preferences “may well
have racially disproportionate impact,” but are nonetheless permissible); see also
Gilbert ]. Ginsburg & Janine S. Benton, One Year Later: Affirmative Action in Federal
Government Contracting afier Adarand, 45 AM. U. L. REV. 1903, 1917-45 (describing
federal programs designed to benefit SDBs).

SeeKAHLENBERG, A BETTER AFFIRMATIVE ACTION, supra note 14, at 26-63 (profiling
states that have banned affirmative action in college admissions).

See David G. Blanchflower & Jon S. Wainwright, An Analysis of the Impact of
Affirmative Action Programs on Self-Employment in the Construction Industry 12-16,
24 (Nat'l Bureau of Econ. Research, Working Paper No. 11793, 2005), available
at http:/papers.ssrn.com/sol3/papers.cfm?abstract_id=851702 (“[W]hen [race-
conscious] programs are removed or replaced with race-neutral programs the
utilization of minorities and women in public construction declines rapidly.”);
MARIA E. ENCHAUTEGUI ET AL., THE URBAN INST, DO MINORITY-OWNED
BUSINESSES GET A FAIR SHARE OF GOVERNMENT CONTRACTS? 62 (1997)
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(“[Dlisparities [in contracting] are greater in those areas in which there is no
affirmative action program in place”). Isolated data also suggest that states with
bans on race-conscious affirmative action have seen a decrease in minority
contracting. See, e.g., MICH. ROUNDTABLE FOR DIVERSITY & INCLUSION, AFFIRMATIVE
AcTION DENIED: MICHIGAN IN THE WAKE OF PROPOSAL 2, at 14 (2013), available
at http:/www.miroundtable.org/assets/postproptworeport_8_30.pdf (finding
“Michigan has had a very low number of minority and women-owned contracts
with the state”); James Nash, Whites Get 92% of Contracts in Post-Affirmative Action
L.A., BLOOMBERG BUSINESS, May 9, 2013, 5:37 PM, http://www.bloomberg.com/
news/2013-05-09/white-men-get-92-of-contracts-in-post-affirmative-action-l-a-
html (reporting that white men received 92 percent of all contracts with Los
Angeles despite comprising just 14 percent of the city's population).

See, e.g., KAHLENBERG, A BETTER AFFIRMATIVE ACTION, supra note 14, at 4-10
(explaining why racial preferences are legally and politically vulnerable); Gregory
Rodriguez, The White Anziety Crisis, TIME, Mar. 11, 2010, http:/content.time.com/
time/specials/packages/article/0,28804,1971133_1971110_1971119,00.html
(predicting that demographic changes may cause whites to “develop a stronger
consciousness of their political interests as a group”); Nina Totenberg, Supreme
Court Wades into Affirmative Action, NAT'L PUB. RaDIO (Feb. 21, 2012, 4:14 PM),
http:/www.npr.org/2012/02/21/147212858/supreme-court-wades-into-
affirmative-action-issue (noting that the decisive vote in Grutter, Justice O'Connor,
was replaced by Justice Alito, who “has quite consistently been hostile to the idea
of racial preferences”).

See supra note 14 and accompanying text.

E.g., KENNEDY, supra note 7, at 248-49 (“French authorities have quietly sought to
influence the racial demographics of college admissions..by using as criteria of
eligibility for benefits the residential location and socio-economic class position
of candidates—in other words, ‘race neutral’ affirmative action.”).

Compare Kahlenberg, Class-Based Affirmative Action, supra note 5, at 1060, 1099
(“If genuine equal opportunity is the agreed-upon end, class-based preference
is the obvious remedy.”), with Richard H. Fallon Jr., Affirmative Action Based on
Economic Disadvantage, 43 UCLA L. REv. 1913, 1951 (1996) (“[W]e should not allow
proposals for economically based affirmative action to divert attention from the
need for other, more effective public policies to combat both poverty and race-
based disadvantage.”).

See, e.g., KAHLENBERG, A BETTER AFFIRMATIVE ACTION, supra note 14, at 21 ("Even
opponents of using race in student assignment concede that using socioeconomic
status is perfectly legal”); John Martinez, Trivializing Diversity: The Problem of
Owverinclusion in Affirmative Action Programs, 12 HARV. BLACKLETTER LJ. 49, 54 (1995)
(“If we reconstruct affirmative action programs according to neutral criteria, then
minimum rationality judicial review would apply instead of strict scrutiny...”).

See Fitzpatrick, Can Michigan Universities Use Proxies?, supra note 34, at 281
(“[Ulnder the Equal Protection Clause, not only are explicit racial classifications
subjected to strict scrutiny, but so are race-neutral classifications that have the
same purpose and effect as the explicit ones.”); see also Fisher v. Univ. of Tex., 133 S.
Ct. 2411, 2433 (2013) (Ginsburg, ]., dissenting) (“[O]nly an ostrich could regard the
supposedly neutral alternatives as race unconscious.”); lan Ayres, Narrow Tailoring,
43 UCLA L. Rev. 1781, 1791 (1996) (“The central problem is that the race-neutral
means still have a race-conscious motivation.”); Chapin Cimino, Comment, Class-
Based Preferences in Affirmative Action Programs afier Miller v. Johnson: 4 Race-
Neutral Option, or Subterfuge?, 64 U. CHI. L. REv. 1289, 1297 (1997)(“[W]henever
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47.

48.
49,

50.
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the Court suspects a racial motivation behind an ostensibly neutral statute, the
principle against subterfuge will prohibit the government from doing covertly
what it may not do overtly."); Forde-Mazrui, supra note 14, at 2333 (“A serious
problem facing these ostensibly race-neutral efforts to increase minority
representation in higher education..is that such efforts are themselves race-
conscious state action that may violate the Equal Protection Clause.” (citation
omitted)).

See, eg., City of Richmond v. J.A. Croson Co., 488 U.S. 469, 485-86 (1989)
(invalidating Richmond’s minority subcontracting quota because it was not
“narrowly tailored to accomplish a remedial purpose”).

United States v. Paradise, 480 U.S. 149, 167 (1987) (plurality opinion) (“The
Government unquestionably has a compelling interest in remedying past and
present discrimination by a state actor.”).

E.g., Grutter v. Bollinger, 539 U.S. 306, 343 (2008) (“[T]he Equal Protection Clause
does not prohibit..narrowly tailored use of race in admissions decisions to further
a compelling interest in obtaining the educational benefits that flow from a
diverse student body.").

Some have argued that the Court did not faithfully apply strict scrutiny in Grutter.
See, e.g., lan Ayres & Sydney Foster, Don't Tell, Don't Ask: Narrow Tailoring after
Grutter & Gratz, 85 TEX. L. REV. 517, 581 n.223 (2007) (“The extreme deference that
Justice O'Connor showed to state officials is deeply inconsistent with the whole
idea of strict scrutiny as an attempt to smoke out unjustified governmental racial
preferences.”).

570 US., 183 S. Cr. 2411 (2013).

After observing that the Ten Percent Plan alone had “resulted in a more racially
diverse environment,” the Court remanded the case because the Fifth Circuit
failed to perform the “searching examination” of whether adding a race-
conscious component was “necessary..to achieve the educational benefits of
diversity.” Id. at 2414, 2416 (internal quotation marks omitted); see alsoid. at 2424
(Thomas, ]., concurring) (“[D]iversity..cannot be an end pursued for its own
sake.”); ¢f. SANDER & TAYLOR, supra note 7, at 288 (noting that the racial-preferences
component is “vulnerable even under Grutter” because the University of Texas is
“one of the few elite universities that already has a facially race-neutral system”).

See, e.g., Martinez, supra note 42, at 54 (arguing that race-neutral criteria will
bypass strict scrutiny); KENNEDY, supra note 7, at 176-77 (noting that many “color-
blind immediatists” are willing to countenance race-neutral plans provided they
“are silent as to race”).

See, e.g., Hunter v. Underwood, 471 U.S. 222, 227-28, 233 (1985) (holding that
a provision in the Alabama Constitution disenfranchising citizens convicted of
“crimes involving moral turpitude” violated the Equal Protection Clause because
the legislature chose crimes that affected ten times as many African Americans
as whites); see also, e.g., Columbus Bd. of Educ. v. Penick, 443 U.S. 449, 461-62
(1979) (invalidating several race-neutral actions by the school board, including
the “use of optional attendance zones, discontiguous attendance areas,..boundary
changes|,] and the selection of sites for new school construction” because they
“had the foreseeable and anticipated effect of maintaining the racial separation of
the schools” (footnotes omitted)); Keyes v. Sch. Dist. No. 1, 413 U.S. 189, 201 (1978)
(holding that “concentrating Negroes in certain schools by structuring attendance
zones or designating ‘feeder’ schools” can violate the Equal Protection Clause).
In voting-district gerrymandering cases specifically, the Court has held that race-
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neutral reapportionment plans animated by race-conscious motivations violate