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Refugees and Refugee Law
in a World in Transition

Atle Grahl-Madsen*

SURVEYING THE SITUATION

Mene mene tekel!

The writing on the wall is there for everybody to see. Gone is the optimism
of the fifties and the sixties. The world economy is stagnating, and it is not
only a question of a cyclical crisis, of restoring balance between supply and
demand. Mankind is becoming increasingly aware of our global limitations
with respect to raw materials, availability of energy, and capacity to resorb
pollution. 1

The western economies are struggling with rising prices and unemploy-
ment. It seems to become more and more difficult to maintain or restore
balance in public budgeting and foreign trade. In the socialist countries
there are signs of increasing shortages of important commodities such as
grain and meat.

Workers in the industrial countries fight to preserve their accustomed
living standard. The New International Economic Order is still but a fair
dream. Frustration rides high everywhere. And as may be expected, irra-
tional reactions are becoming more and more frequent. Nations are seeking
domestic solutions to international problems. Tension between states is on
the upswing, also in the fateful relationship between East and West.

In country after country a political polarization is growing, a movement
away from the center-to the right and to the left. In states with a less than
stable political structure, coups d'etat and strongmen are commonplace.
International law is broken as a matter of convenience. The media are filled
with news of interventions, aggressions, even warfare. Human rights are
frequently trodden under foot. And we are faced with a rising wave of
xenophobia.

* Professor of international law, Uppsala University; director, Swedish Institute of Inter-
national Law; professor, University of Bergen. Among Professor Grahl-Madsen's publica-
tions are The Staius of Refugees in International Law (two volumes, 1966 and 1972) and Territorial
Asylum (1980).
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Perhaps such a pessimistic picture is too dark; there are certainly rays
of light. To be realistic, though, a sober diagnosis must precede a successful
cure which will encompass the plight of refugees.

The fate of refugees is greatly affected by the present world situation.
Political events and oppressive regimes cause hundreds of thousands, even
millions to leave their countries. The number of refugees now must be
written with eight digits, including the so-called "displaced persons."
Neighboring countries often find it difficult to accommodate the oncoming
masses of refugees. Even in as historically receptive a nation as the United
States there seems to be a sensation of saturation. And third countries are
proving increasingly reluctant when it comes to "burden sharing."

Many European countries have tended to apply the eligibility criteria
of the 1951 Refugee Convention 2 and the Refugee Protocol (1967)3 in a
rather narrow way. Instead of being recognized as refugees, many asylum
seekers have been given residence permits on humanitarian grounds or as
B-refugees. 4

But as many would-be migrant workers find themselves excluded by
bars on immigration or employment and-making the most of the political
conditions in their home country-try to qualify as asylum seekers, gov-
ernments are growing reluctant to admit aliens from beyond the nearest
region for permanent resettlement. Thus, a growing number of persons
who do not qualify for recognition as Convention (or Protocol) refugees
are being turned back.

According to official estimates, today there are more than seven million
refugees throughout the world who come within the jurisdiction of the
United Nations High Commissioner for Refugees (UNHCR). 5 In addition,
it is estimated, there are some three and a half million displaced persons,
mostly people who are uprooted because of war or civil war or similar
circumstances but who remain within their own country.

These estimates are far from complete. They exclude the approximately
two million Palestine refugees who are the concern of a special agency, the
United Nations Relief and Works Agency for Palestine Refugees in the
Near East (UNRWA). 6 Also, the unknown number of persons uprooted
within Cambodia are not included nor are the large number of asylum
seekers whose status has not yet been determined. In the Federal Republic
of Germany the number of this latter category alone probably amounts to
six digits, and the same may be the case in the United States, as a result
of the great influx of persons coming from Cuba and Haiti who are seeking
asylum. 7 These figures do not encompass the millions of legal and illegal
migrant workers and their families, however precarious their situation may
be. 8

There are, needless to say, no "easy" answers to the problems engen-
dered by the swelling refugee numbers. The Government of the United
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States has accepted hundreds of thousands of Indochinese refugees over
the past several years. Barring a new outflow of refugees from Vietnam,
this American contribution will probably effectively resolve the problem
of the "boat people" to the extent that they are resettled. 9 With respect
to the three hundred thousand (or more) refugees in Thailand, the interna-
tional community must provide care and maintenance (and such other
services as may be needed, not the least, educational facilities) until the
situation in their homeland allows the safe return of the refugees. The
same temporary, rather than permanent resettlement approach apparently
applies to non-Indochinese refugees in Southeast Asia, as well as for the
Afghan refugees. This may also be the answer to the refugee problem in
the Sudan. It must, however, be emphasized that the host countries cannot,
and should not, be expected to bear the burden of care and maintenance
without international assistance on a substantial scale.

In Somalia the many refugees are among their own brethren. Barring a
political solution, perhaps involving a readjustment of frontiers, it seems
that the answer to the problem lies in integration into the Somali economy.
But a poor country is not able to achieve this alone. International aid is
forthcoming, but a large, sustained effort is needed. 10 In equatorial Africa,
it seems likely that the majority of refugees must resign themselves to a
lifetime in exile and consequently must be helped to reestablish them-
selves in their countries of refuge. In southern Africa, on the other hand,
repatriation appears to be a feasible solution, at least for the approximately
eighty thousand Zimbabweans, once the new majority regime has brought
peace and stability to their native land.

For the overwhelming majority of African refugees, their problems must
be resolved on African soil. Resettlement in other countries is neither
necessary, feasible, nor desirable. There may be a tiny minority of refugees
for whom the situation is different, but this is clearly not a question of any
substantial number of persons.

Once the problem of the "boat people" in Southeast Asia has been
satisfactorily concluded, it seems that the pressure on the OECD countries
(the traditional recipients of refugees) from non-European asylum seekers
will not be too heavy.'1 The major demand will be for funds to help
resolve refugee problems in other parts of the world, and for providing care
and maintenance until a solution can be found, either by repatriation or
by integration in their host countries.

More and more voices are raised suggesting that one must strike at the
root causes of refugee problems, that is to say, at the very conditions
causing people to flee from their homelands. This is, however, easier said
than done in a world order based on the sovereignty and legal equality of
states. To be sure, the UN reached an agreement with the Government of
Vietnam, bringing an end to the forced exodus of people of Chinese stock,
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but at the same time making departure much more difficult for others who
felt that they had to leave in order to escape political persecution. 12

Many of the root causes are deeply ingrained in the present system of
sovereign states. A regime needs neither historical nor democratic legitima-
cy to control a nation. Oppression, ideologically motivated experimenta-
tion, ethnic or religious confrontation, civil war, military intervention, and
their like spawn refugees. It would be constructive if the plight of refugees
should inspire struggling mankind to find remedies to these problems. It
is utopian, though, to believe that the hardships suffered by more than
twelve million refugees and displaced persons would appeal so strongly to
the consciences of those who decide the destiny of the world that they
would abandon those practices which generate the masses of refugees.

THE CONCEPT OF "REFUGEE"

Refugee Definitions

The international instruments relating to refugees, adopted during the
period between the two world wars, applied only to particular categories
of refugees, such as Russian refugees, Armenian refugees, and refugees
from Germany. 13 The same may be said of the definitions of refugees and
displaced persons in the Constitution of the International Refugee Orga-
nization (1946). 14

The Statute of the UNHCR (1950)15 and the Refugee Convention
(1951) were, therefore, the first international instruments to contain a
general, albeit by no means universal definition of the term refugee. Unlike
the UNHCR Statute, the Refugee Convention contained certain geograph-
ical and temporal restrictions, which by and large were superseded by the
Refugee Protocol (1967). 16 Both the UNHCR Statute 17 and the Refugee
Convention 18 and Protocol ' 9 apply only to persons who are outside their
country of origin because of a well-founded fear of persecution.

The High Commissioner's mandate has been broadened beyond that
described in the Statute by subsequent resolutions of the United Nations
General Assembly. 20 Notably, the Organization of African Unity (OAU)
Convention Governing the Specific Aspects of Refugee Problems in Africa
(1969) extends the definition of refugee to encompass also a person com-
pelled to leave his home country "owing to external aggression, occupa-
tion, foreign domination, or events seriously disturbing public order in
either part or the whole of his country of origin or nationality." 21

The various drafts for a Convention on Territorial Asylum 22 contained
definitions somewhat broader than those in the Refugee Convention and
Protocol. But the efforts for the adoption of an Asylum Convention were
effectively frustrated at the ill-fated United Nations Conference on Ter-
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ritorial Asylum held in 1977.23 The political setback aside, the exercise
proved how difficult it is to formulate a detailed definition to cover only
worthy cases.

Broadening the High Commissioner's Mandate

The High Commissioner is a subsidiary organ of the General Assembly, in
accordance with Article 22 of the United Nations Charter. The General
Assembly alone can determine and adjust the High Commissioner's man-
date. The method of extending the mandate by resolutions of the General
Assembly without formally amending the Statute of the High Commis-
sioner's Office has proved to be a practical one, although it has become
increasingly difficult to determine how far the mandate actually extends. 24

In Resolution 34/60 (1979), the General Assembly requests the High
Commissioner "to continue to promote ... solutions to problems of ref-
ugees and displaced persons wherever they occur."' 25 These are broad
terms, indeed. For many years UNHCR has assisted in the repatriation and
reintegration of large groups of refugees. 26 However, the reference to
displaced persons in Resolution 34/60 means that the High Commissioner
is now authorized, indeed requested, to provide help not only to persons
seeking refuge abroad, but also to those who need assistance because of
displacement within their own country. 27 This marks a significant devel-
opment and is an important indicator of the future role for UNHCR in
generally addressing the problems of people unwillingly uprooted from
their homes.

Restrictive Tendencies in State Practices

The definition of "refugee" in the Refugee Convention and Protocol deter-
mines eligibility for the enjoyment of refugee status, as spelled out in the
Convention. In a number of countries this definition is also indirectly
decisive of whether a given person shall be considered entitled to asylum,
which includes a right to stay in the country for an indefinite period of
time. 28 Even though a state may grant a residence permit on humanitarian
grounds, the definition in the Convention and the Protocol is of prime
importance as a baseline standard, particularly as countries close their
frontiers to foreign labor. The definition is not bad, but as refugee crises
multiply, governments are tending to interpret the criteria in a narrow
sense.

For example, the 1980 Swedish Aliens Act (Utldnningslag) provides that
persecution shall mean only such persecution which threatens a person's
life or freedom or which otherwise is of a serious nature. 29 This represents
a considerable narrowing of the concept of persecution, as compared with
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the intentions behind the Refugee Convention and State practices in more
prosperous years. 30 In Norway, a country with a fine humanitarian tradi-
tion, the authorities are emphasizing the notion of "agent of persecu-
tion," 31 and are maintaining that persecution in only one part of the home
country does not qualify a person as a refugee, however miserable his
conditions might be in another part of the same country. 32 These are but
examples to show how the criteria for refugeehood under the Convention
and Protocol are eroded little by little, and how authorities are resorting
to interpretation of obscure parts of a complex definition to narrow its
scope instead of squarely addressing the underlying humanitarian prob-
lem.

Another way by which governments may limit their commitment is by
upholding the "events occuring in Europe" alternative offered by Article
1(B)(a) of the Refugee Convention, and by maintaining the dateline of
January 1, 1951 by not acceding to the 1967 Protocol, thus effectively
excluding non-European refugees. In contrast, there are countries which in
their domestic legislation have more liberal criteria for refugeehood than
those contained in the international instruments to which they are par-
ties. 33

The effect of these diverse practices and policies is that a refugee may
be considered a refugee in some countries and not in others. This game of
chance is most unfortunate from the legal as well as the humanitarian
perspective, 34 but uniformity would be bought at too high a price if
nations agreed only on the narrowest interpretation of who qualifies as a
refugee. The supplementary definition in Article 1(2) of the OAU Conven-
tion instructively expands the Convention definition. 35 Many govern-
ments are, however, hardly in a mood to consider a more liberal
international definition of refugee.

Uniformity of eligibility criteria being an important matter, however,
governments should at the very least be encouraged to abandon the
"Europe only" alternative and to accede to the 1967 Protocol. One might
also consider the possibility of ensuring a uniform interpretation and ap-
plication of the eligibility criteria by creating some kind of eligibility
appeals commission, perhaps on a regional level. 36 After all, governments
seldom nourish enmity toward refugees. They may, however, be afraid of
xenophobic tendencies among their electorate, and might be quite happy
with a system that enables them to refer eligibility decisions to an interna-
tional body.

A Need for a Simple Formula?

At a minimum, the definition in the Refugee Convention and Protocol
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must be respected regarding refugee status, including the provisions on
nonrefoulement which prohibit the involuntary repatriation of a refugee.

In countries with a legalistic tradition, the definitions in Convention
(Protocol) and legislation are, indeed, decisive of the status of the persons
concerned. But it has repeatedly proven unsatisfactory that admission of
refugees, this most important matter, almost a matter of life and death,
should hinge on the finer interpretive nuances of some word in a very long
and complicated definition. Of course, those who satisfy the definition,
however it is interpreted, are entitled to benefit from the rule of nonrefoule-
mentas spelled out in Article 33 of the Convention. But over and above this
threshold, it should be possible to agree-nationally or, preferably, inter-
nationally-on a more broad-minded consideration of the total situation
of the individuals concerned, placing emphasis on the humanitarian nature
of the act of admitting refugees. Even if governments may be reluctant to
accept formally the alternative criteria found in the OAU Convention,
they would do well to keep the OAU criteria in mind when deciding a
request for asylum. An even better alternative would be for governments
to accept, expressly or tacitly, a formula combining the terms of Article 14
of the Universal Declaration of Human Rights (1948)37 and the proviso
found in the Norwegian and Swedish Aliens Acts.38 Such a formula is
suggested in the Draft Convention on Territorial Asylum: a state ought to
grant asylum from persecution to a person in need of asylum in its territo-
ry, provided that there is no serious ground for refusing it. 39 The provision
of Article 14(2) of the Universal Declaration would, of course, also apply
to except from protection those asylum seekers who have committed non-
political crimes or crimes against the principles of the UN. 40

As a policy guideline, such a simple formula has many advantages. On
the one hand, it emphasizes the need for protection in the form of admis-
sion and permission to stay, but, on the other hand, emphasizes that the
humanitarian considerations have to be balanced against important rea-
sons of state.

ADMISSION AND REJECTION

First Refuge

The question of admission of refugees into a state's territory may be
accentuated in two different ways: either by refugees coming more or less
directly from their country of origin and seeking asylum, or by other states
or international organs requesting burden sharing in the form of an orderly
transfer of a contingent of refugees from a country of first refuge which
is overburdened by a mass influx of asylum seekers.

The first of these situations is covered, to some extent, by the provisions
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of Articles 31 and 33 of the Refugee Convention. 41 Implicit in these provi-
sions is the assumption that a person claiming to be a refugee has a right
to have his claim examined. Once it has been determined that he is, indeed,
a refugee, he will be protected by the nonrefoulement provisions of Article
33,42 and he must be told whether he will be allowed to stay in the country
of refuge, or if he must seek admission into another country. 43

The rule of nonrefouleent-that a refugee shall not be returned forcibly
to his or her persecutors-may be considered the modern version of Vat-
tel's old dictum that a refugee has the right to an abode somewhere on the
face of the Earth, even if this right is an imperfect one with regard to any
particular country. 44 In the same vein, the General Assembly in Resolution
34/60 (1979) requests states to respect scrupulously the rule of nonrefoule-
ment, clearly on the premise that this rule may be considered embedded in
general international law and, therefore, is binding not only on the states
party to the Refugee Convention and Protocol, 45 but by all other law
abiding nations as well.

At the same time a disturbing crosscurrent is noticeable in certain coun-
tries which otherwise may be viewed as in the vanguard of humanitarian
actions. In the Scandinavian countries a practice has lately developed of
declaring a certain category of would-be refugees collectively noneligible.
This policy means, for example, that Assyrians from Turkey, and to some
extent Kurds, are rejected at the frontier or otherwise returned to their
country of origin. 46 A similar fate befalls many of the Haitians seeking to
enter the United States. Refugees may also be turned back on the ground
that another country should be considered their "country of first asy-
lum," 47 thus giving rise to the sad phenomenon of "refugees in orbit." 48

The drive toward a Convention on Territorial Asylum came to a climax
at the ill-fated United Nations Conference on Territorial Asylum in
1977.49 Later in the same year there was a half-hearted follow-up by the
Council of Europe, whose Committee of Ministers adopted a Declaration
on Territorial Asylum. 50 Apart from this effort, the matter has been al-
lowed to rest. 51

The texts adopted by the Committee of the Whole in the 1977 Confer-
ence are not much to build on. 5 2 And it is not very likely that a second
conference will be more successful than the first one. If the matter is going
to be further pursued at all-and there are those, both in the East and in
the West, who think so-a much more modest approach is probably neces-
sary. A committee could probably prepare a text, which then could be
accepted by the General Assembly and opened for signature, as happened
with the Refugee Protocol. 53

The text of an agreement on territorial asylum would probably have to
be very simple, like the text for a protocol proposed in my recent book on
Territorial Asylum. 54 In order to accommodate certain views, particularly
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in Eastern Europe, the reference to the definition in the Refugee Conven-
tion and Protocol should probably be deleted and replaced with a similarly
simple text, preferably based on Article 14 of the Universal Declaration of
Human Rights. 5 5 According to the terms of such a protocol, a contracting
state would not only pledge itself to the rule of nonrefoulement but it would
also undertake to do its best to give a refugee in its territory, being in need
of asylum, the right to stay and to find a livelihood in that territory. The
protocol would also contain provisions concerning international coopera-
tion, or "burden sharing," as is the fashionable word for it, in case some
state should be overburdened by an influx of refugees.

Mass Influx and Burden Sharing

The drafters of the Refugee Convention created two limitations on the
applicability of Article 33: it might be necessary to deviate from the rule
of nonrefoulemeni in the case of a mass influx of refugees, 5 6 and the rule
should not encroach upon the existing law of extradition. 57 The former of
these exigencies occurred in 1956, with the influx of two hundred thou-
sand Hungarians into Austria and Yugoslavia. The governments of these
two countries alerted the international community, and, within a relatively
short time, this mass of refugees was resettled in a large number of coun-
tries. 58 The next great test came in 1979, when some tens of thousands of
Southeast Asian refugees were shoved back from Thailand into Cam-
bodia, 5 9 and others were pushed to sea from Malaysia. 60 Concerted inter-
national action, however, highlighted by the meeting convoked by the
Secretary General of the United Nations in Geneva on July 20 and 21,1979,
effectively ended these practices. 61 About twenty states offered resettle-
ment opportunities for 280,000 Indochinese refugees, mostly the so-called
boat people, 62 and a large-scale relief operation was initiated.

In the case of at least one country, namely Norway, which has many
commercial ships sailing in the South China Sea, the relief operation may
be construed as a mixture of direct admission and resettlement. By provi-
sion of the Shipping Act (1893), a ship's master is obliged to rescue people
in distress at sea, if this can be done without endangering the ship or
persons on board. 63 Norway guaranteed that persons so rescued would be
admitted to Norway, if they could not go anywhere else. Thus, Norway
has more than fulfilled its pledge to admit 3,000 boat people by admitting
many more refugees under this statutory rescue-at-sea obligation.

The political and cultural conditions in Southeast Asia, and particularly
in Malaysia, with its delicate ethnic balance, have required large-scale
resettlement in distant countries as the only feasible solution to the mas-
sive refugee migrations. The experience has provoked a discussion of the
notion of "temporary refuge," or provisional asylum, as it is also called. 64



74 TRANSNATIONAL LEGAL PROBLEMS OF REFUGEES

The concept of "temporary asylum" links the principle of nonrefoulement
-which should be scrupulously respected-with the necessity for burden
sharing in cases where a state is faced with a large-scale influx of refugees
and cannot bear the burden alone. 65 Perhaps the long-term outcome of the
tragic events in Southeast Asia during the summer of 1979 is a strengthen-
ing both of the rule of nonrefoulement and of the principle of international
cooperation or burden sharing. 66

Resettlement Quotas?

In connection with the boat people, a quota system, whereby each of the
states members of the Organization for Economic Cooperation and Devel-
opment (OECD) would undertake to accept a certain pro rata quota of the
refugees whose only chance lies in resettlement, is a possible method for
allocating the burden of their resettlement. 67 The proposed quotas can be
based on the gross national product (GNP) of the respective countries, but
with more emphasis on economy than on the size of population. The
formula can be expressed as il. 5p, where i means GNP per capita and p
population. 68

Obviously, quotas or contingents must be agreed to on an ad hoc basis,
as the need arises: no state is prepared to sign a blank check which would
only invite abuse. A formula, such as that suggested, can only serve as a
guideline. There are several factors which cannot be considered in a simple
formula. For example, typical immigration countries, such as Australia,
Canada, New Zealand, and the United States, accepted many more South-
east Asian refugees than the mathematical formula suggests, while other
countries, for more or less cogent reasons, took less or none at all. 69

Nevertheless, such a formula may have some value, because it may help
governments to assess what kind of collective effort is needed in order to
resolve the problem at hand. The problem of the boat people may now be
settled, but nations with a conscience for human beings in distress may be
faced with similar challenges in the future.

Undeniably, there are serious problems connected with intercontinental
resettlement, with the transplantation of people from one climatic, social,
and economic environment to a completely different one. Integration with-
in the region as a rule ought to have priority, but countries outside the
region must be prepared to share the burden of resettlement by providing
services, food and other supplies, and last, but not least, the necessary.
funds. Sometimes moral support, above all international recognition of the
problem, may be all that is needed. Such support should be forthcoming
in the case of the recent large-scale influxes of Cubans and Haitians into
the United States, totalling 150,000 persons or more. 70
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Extradition of Refugees

Extradition of refugees is an issue which occasionally comes into focus, in
particular in connection with a hijacking of aircraft or a terroristic activity.
Clearly, the drafters of the Refugee Convention considered "that Article
33, prohibiting expulsion or return, was without prejudice to the right of
extradition." 71 Yet a provision of nonextradition of refugees is articulated
in Article 3(2) of the European Convention on Extradition (1957), 72 and
this provision was not modified by the provisions of the European Con-
vention on the Suppression of Terrorism (1977). 73 Quite to the contrary,
the gist of the Extradition Convention's Article 3(2) was reiterated in
Article 5 of the Suppression of Terrorism Convention. 74

Under the various conventions on hijacking and terrorism, the request-
ed state has a choice between extraditing the wanted person or submitting
him or her to its own judicial process. 75 In so far as general international
law is concerned, one may claim that it follows from the principle of good
faith that a state party to the Refugee Convention can only extradite a
refugee to a country where he risks persecution, if such extradition is
mandatory under an existing treaty or convention. 76

REFUGEE STATUS

Contractual Protection of Refugees

It is appropriate to explore the possibility of the country of residence
extending diplomatic and consular protection to Convention refugees, as
well as de facto refugees and stateless persons. Any state party to the Ref-
ugee Convention and/or Protocol has a right to insist that other contract-
ing states fulfill their contractual obligations. This amounts to what can be
called "contractual protection." 77 which in many respects may be com-
pared with customary diplomatic protection of nationals, although there
are also interesting differences. The step to full-fledged diplomatic and
consular protection of refugees is not as big as one might first believe.

Certainly, Paragraph 16 of the Schedule to the Refugee Convention
states that the issue of a travel document does not in any way entitle the
holder to the protection of the diplomatic or consular authorities of the
country of issue, and does not ipso facto confer on these authorities a right
to grant such protection. This paragraph is a reproduction of Article 18 of
the London Agreement relating to the issue of travel documents to refugees
who are the concern of the Intergovernmental Committee on Refugees
(1946), 78 which in turn was taken from a recommendation adopted by the
Third General Conference on Communications and Transit in 1927.79 The
drafters of the Refugee Convention were in some doubt about the purpose
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of this provision, but adopted it merely to be on the safe side. The drafters
agreed that the paragraph "neither conferred any right on, nor took any
right away from, the refugee." 8 0

The key words in Paragraph 16 are "the issue" and "ipso facto. "Clearly,
the Refugee Convention and its Schedule do not prohibit the exercise of
protection by the country of residence, and this was fully appreciated by
the drafters of the European Convention on Consular Functions (1967). 81

According to Article 2(2) of the annexed Protocol on Consular Functions
concerning the Protection of Refugees, "the consular office of the state
where the refugee has his habitual residence shall be entitled to protect
such a refugee and to defend his rights and interests in conformity with
the Convention, in consultation, whenever possible, with the Office of the
United Nations High Commissioner for Refugees, or any other agency of
the United Nations which may succeed it." 8 2

The text of the Convention is not without peculiarities. Contractual
protection, however, can stand on its own, and the country of habitual
residence should be able to exercise protection without any reference to
UNHCR. After all, protection by states and protection by international
organs are different matters, and although states should closely cooperate
with the High Commissioner in matters of protection, such cooperation is
not a condition for exercising protection.

It may be worthwhile to explore the feasibility of an international
instrument, free from the limitations of the unsuccessful Consular Func-
tions Convention, recognizing expressly the right of a country of residence
to protect refugees (and preferably also certain other categories) vis d vis
other states. Such an instrument might provide a welcome supplement to
the present international status of refugees. An important consideration is
that the cost to the states concerned will be negligible, both in political and
financial terms.

Travel Document and Personal Status

In some instances, countries will admit persons on humanitarian grounds
without formally recognizing them as refugees, or will recognize them only
as so-called B-refugees. The existence of these and other categories of de
facto refugees raises the question of which rights and benefits persons of
their status shall enjoy. They are not formally entitled to the benefits
spelled out in the Refugee Convention, unless the decision of noneligibili-
ty is successfully contested. 83 Articles 12 (concerning personal status) and
28 (with Schedule) (concerning travel documents) are particularly impor-
tant in this respect, since they contain rules of a legal and an exclusive
character, respectively. On the other hand, it is completely within the
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power of any state to extend all the other rights and benefits set forth in
the Convention to any person in its territory, as the authorities see fit. 8 4

The question of regulating the personal status (in a conflict of laws) may
not seem very important in the English-speaking countries and in coun-
tries like Denmark and Norway, where the resolution of conflicts of laws
is based upon the principle of domicile. But in civil law countries, where
the principle of nationality prevails, the matter is important and ripe for
consideration. Because it involves legal principles, it may take time and
effort to bring the matter to a satisfactory solution. But, as with the
proposal above for an international instrument, whatever solution on the
right of a country to protect refugees should be reached, the cost is negligi-
ble, in economic and political terms, for the states concerned.

The issue of travel documents is also ripe for consideration as the
number of de facto refugees and other persons with an undetermined status
is increasing. Whereas Convention (and Protocol) refugees are entitled to
Convention travel documents, and also may benefit from arrangements
such as the European Agreement on the Abolition of Visas for Refugees
(1959), 85 de facto refugees must either use their national passports (which
can be problematic, to say the least), or they must get aliens passports,
affidavits, or Red Cross documents.

Aliens passports were agreed upon in a recommendation adopted by the
Third General Conference on Communications and Transit in 1927.86
There is, however, a growing need for a new instrument providing for a
modem, internationally recognized travel document for all those who are
not able to get a national passport or a refugee travel document. Presently,
agreement on visa abolition provisions similar to those in the said Euro-
pean Agreement of 1959 may be difficult to reach, but it should not be too
difficult to grant to holders of the new travel documents the benefits of
bilateral and other visa exemption agreements applicable to nationals of
the respective issuing states. It may well be that-not least because of its
lack of political overtones-the new travel document may indeed prove
more advantageous than the present Convention travel document. Cur-
rently this would not seem to be problematic, in particular, not if a refugee
has a free choice between the two documents.

Refugee Status and Human Rights

The special status of refugees, for which the Refugee Convention provides
in considerable detail, may have been unique at the time when the Con-
vention was drafted, but since then, a network of international agreements
has arisen which provide similar benefits for everyone residing in the
territory of a contracting state. This does not mean that many of the
provisions of the Refugee Convention have become redundant. Among
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other things, different states are parties to different conventions, and if in
some countries other international instruments may guarantee a similar or
perhaps even a better standard than that for which the Refugee Conven-
tion provides, the situation may be very different in other countries. Fur-
thermore, it is an advantage in itself to have a catalogue of minimum rights
and benefits due especially to refugees.

It is useful to see how the provisions of the Refugee Convention tally
with those of other conventions. Certain benefits are peculiar to the status
of refugees. In addition to the provisions concerning personal status, the
rule of nonrefoulement, and the stipulations for the Convention travel docu-
ment, this is also true of the exemption from reciprocity and the provision
for administrative assistance. Provisions similar to those of Articles 7 (ex-
emption from reciprocity), 12 (personal status), 25 (administrative assist-
ance), 28 (travel documents), and 33 (nonrefoulement) of the Refugee
Convention are not found in any other convention, except the Convention
relating to the Status of Stateless Persons (1954), 87 which in fact is mo-
delled on the Refugee Convention, but which does not contain any provi-
sion on nonrefoulement. 8

8

The exemption from exceptional measures in times of war or other
emergencies (Article 8), however, is an important provision also found in
the European Convention for the Protection of Human Rights and Funda-
mental Freedoms of 1950 (Article 15), 89 and in the International Covenant
on Civil and Political Rights of 1966 (Article 4). 90

Some rights articulated in the Refugee Convention are provided in other
international agreements. Rights to property are guaranteed by Protocol
No. 1 to the European Convention (Article 1) as well as by the American
Convention on Human Rights of 1969 (Article 21), 91 and also by Protocol
No. 1 to the Universal Copyright Convention (revised 1971). 92 These
compare with Articles 13 and 14 of the Refugee Convention providing
comparable rights for refugees. The right of association is laid down in all
existing human rights conventions, 93 as it is in Article 15 of the Refugee
Convention. The right to work is expressly recognized in the International
Covenant on Economic, Social and Cultural Rights of 1966 (Article 6), 94
and the right to education in the same Covenant (Article 13) as well as in
the First Protocol to the European Convention (Article 2). The Refugee
Convention protects the same rights in Articles 17-19 and 22, respectively.
The applicability of labor legislation and social security benefits is guaran-
teed by the above 1966 Covenant (Articles 7 and 9), and in this case, as
with respect to several other protected rights, there are a number of Inter-
national Labour Organisation (ILO) and Council of Europe Conventions
which apply to refugees. Freedom of movement within a country is
secured by provisions of the International Covenant on Civil and Political
Rights (Article 12), the American Convention on Human Rights (Article
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22), and Protocol No. 4 to the European Convention (Article 2). These
compare with the rights enumerated in Article 26 of the Refugee Conven-
tion. Safeguards against expulsion similar to the Refugee Convention's
Articles 32 and 33 are spelled out in the above International Covenant
(Article 13), as well as in the above Protocol No. 4 (Articles 3 and 4), and
also in a number of other international agreements. 9 5

This enumeration is not exhaustive. It does indicate that in many of the
fields covered by the Refugee Convention, there has been a development
toward guaranteeing much the same-or perhaps even more extensive-
benefits to all persons in the territory of a contracting state, including de
facto refugees. A detailed analysis of this development is needed to discover
existing discrepancies and possible improvements in the status of refugees
-and others-perhaps at minimal cost.

THE ORGANIZATIONAL TANGLE

An Overview

Around the world are a number of refugee crisis areas: Southeast Asia,
Western Asia, the Middle East, the Horn of Africa, equatorial Africa, and
southern Africa, to which should be added the southern United States,
while smaller refugee problems exist in other parts of the world. The
Palestinian refugee problem is the concern of a special agency, the United
Nations Relief and Works Agency for Palestine Refugees in the Near East
(UNRWA). All other areas of protection of and assistance to refugees and
displaced persons are the nonexclusive concern of the United Nations High
Commissioner for Refugees (UNHCR). Other intergovernmental, govern-
mental, and nongovernmental organizations have their shares in the re-
sponsibility and in the action. 96 Humanitarian aid is badly needed in most
refugee situations, but the territories in question are not always accessible
for help from the outside, or only certain organizations, par excellence the Red
Cross and the Red Crescent, may gain access to the disaster area.

In addition to the man-made disasters, mankind has its toll of natural
disasters as well, caused by storms, rains, floods, landslides, avalanches,
droughts, earthquakes, and volcanic eruptions. The catastrophes may be
large or small. The necessary relief may be provided by domestic means,
or there may be a need for international assistance. There are differences,
but also similarities, between natural and man-made disasters. In many
instances there is much the same need for shelter, household equipment,
clothing, food, medicines, water, sanitary facilities, transportation, com-
munications, as well as personal care, counseling, help in locating relatives,
and eventually, education, training, and social amenities. However, where-
as refugee situations tend to develop over some time, and do not affect the
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infrastructure of the receiving country, apart from perhaps overstraining
it, natural disasters are sudden and momentary, leaving in their wake the
killed, the trapped, the injured, and the homeless in a badly damaged
environment. A major difference between refugee problems and natural
disasters is that refugees are strangers in a foreign land, and their reestab-
lishment on foreign soil is difficult and takes considerable time, whereas
after a natural disaster, rehabilitation may start right away. Availability of
manpower and material resources are the only limiting factors. Because of
the often extensive material damage in natural disasters, there is a close
link between disaster relief and long-range domestic development pro-
grams. For political refugees, however, protection is not to be found within
the country from which the disruptive forces emanate, but must be sought
elsewhere. Thus, refugees of man-made disasters need external protection,
as well as relief assistance.

The Arrangements

Nongovernmental organizations-particularly the various branches of the
Red Cross and the Red Crescent-provide assistance in all kinds of emer-
gencies, whatever their cause. But the United Nations system has tended
to keep natural disasters and man-made emergency situations apart. To
some extent, at least, this is a result of the historic development: specialized
organs and organizations have been set up to take care of specific needs.
But the division is also undoubtedly the result of a conscious choice.

As discussed above, the mandate of UNHCR has slowly evolved until
it now encompasses providing protection and assistance to refugees, dis-
placed persons, and stateless persons, as well. 97 When, in 1971, the Gener-
al Assembly decided to establish an organ for the coordination of
international disaster relief, 98 the emphasis was on natural disasters, al-
though throughout the resolution there is mention also of other disaster
situations. The Office of the United Nations Disaster Relief Coordinator
(UNDRO) was involved, in 1979, in no less than twenty-seven disaster
situations. In those situations alone, more than 3,000 persons were killed,
2,000 by hurricanes in Dominica, West Indies. The number of the injured
exceeded eleven thousand, and almost a million persons were rendered
homeless. However, UNDRO's involvement was slight in most of these
cases, and the organization has been severely criticized for its lack of
efficiency.

There are other organs, too, with competence in disaster situations, such
as the United Nations Children's Fund (UNICEF) and the World Food
Programme (WFP), 99 and, in addition, there are the Food and Agriculture
Organization (FAO), the World Health Organization (WHO), the United
Nations Educational, Social and Cultural Organization (UNESCO), and
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the United Nations Development Programme (UNDP), to mention but a
few.

Outside the United Nations system, there is the UNHCR's twin sister,
the Intergovernmental Committee on Migration (ICM), which has special-
ized in the processing and transportation of refugees and other migrants
over long distances, and in their integration in their new environments. 100

With such a multitude of organizations it is unavoidable that there will
be some overlapping. Even worse is that there are situations where no
organization is competent because of gaps among the respective mandates.
The sad result is that people in distress may be left without aid, except that
which nongovernmental organizations are able to provide.

This situation of gaps and overlaps in the organizational tangle, as much
as the drain on economic resources owing, among other things, to the
elephantiasis of some intergovernmental organizations, has made impor-
tant donor nations, and other states as well, deeply concerned. 101 A
streamlining of the international machinery for humanitarian action has,
therefore, become an urgent necessity.

Reorganizing for Humanitarian Action

Undoubtedly, UNHCR and UNDRO are the two principal organs within
the United Nations Organization for protection and relief in disaster situa-
tions, man-made and natural. UNHCR has as its distinctive task the pro-
tection of refugees, and, more recently, of stateless persons. In addition, the
UNHCR was originally conceived as a largely coordinating agency for
material assistance to refugees. However, large-scale emergency situations
in recent times have prompted UNHCR to become primarily an operative
organization. Its staff numbers now approximately 1,500 persons, and the
annual budget amounts to some $500 million. Naturally, UNHCR has been
primarily concerned with the human side of the operations in which it is
involved. UNDRO, on the other hand, leans more toward the technical and
logistical aspects of disaster relief, such as predisaster research and plan-
ning, stockpiling of emergency supplies, training of personnel, and orga-
nizing transportation and communications.

These different inclinations provide a clue to the solution of their re-
spective future functions. As huts, tents, blankets, clothing, foodstuffs,
medicines, transportation and communication requirements are the same
no matter what the emergency might be, it would seem rational that one
and the same organization should be responsible for all these things, irre-
spective of the cause for the emergency. On the other hand, care and
maintenance of persons in distress is also much the same, whatever the
reason for the calamity. UNDRO could be developed into a logistics orga-
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nization, responsible for the coordination-and to the extent absolutely
necessary also for the execution-of such functions as:

(1) procurement, stockpiling, transportation, and warehousing of es-
sential commodities and equipment, such as food, medicines, fuels,
tents, household equipment, building materials, sanitary facilities,
means of transportation and communication;

(2) transportation and communications, engineering, construction and
demolition works;

(3) rescue operations by helicopter, bulldozing, and search parties.

Concurrently, the High Commissioner's mandate could perhaps be ex-
tended to coordinate the care of victims also of natural disasters. Thus, he
would become in fact a High Commissioner for Protection and Care.

Of course, the High Commissioner must not lose sight of his primary
task as high protector and helper of refugees. His responsibility would
become fourfold:

(1) protection of refugees, stateless persons, and other persons not
enjoying regular national protection;

(2) care and maintenance of persons in a situation of distress;
(3) resettlement and repatriation;
(4) integration of refugees into ordinary life.

The organization of the High Commissioner's Office of course must
reflect these four tasks, and close liaison must be maintained with UN-
DRO, and also with ICM. ICM has been and should continue to be consid-
ered the agency best qualified for the transportation of refugees and other
persons in a similar predicament, the ancillary tasks of processing, and, to
some extent, integration.

It should be relatively easy to draw a demarcation line between the
logistic responsibility of UNDRO and the humanitarian responsibility of
the High Commissioner. As soon as a person was rescued, he would pass
from the hands of the rescue team (under UNDRO) to those responsible
for his care (under the High Commissioner). The construction of a camp,
the stocking of a warehouse, the availability of means of transportation,
the functioning of communications, would be the responsibility of the
logistic agency, UNDRO, while the allocation of huts and tents to families
and individuals, the distribution of food, counseling, selection of persons
for resettlement schemes, in short, the temporal and spiritual welfare of the
individuals, would be the responsibility of the humanitarian agency,
UNHCR. Because of their dependence on equipment and other resources,
medical teams would probably have to be coordinated by the logistical
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rather than the humanitarian side. By such a division of responsibility,
overlapping could be avoided, and gaps between the competencies of
different organizations need not occur.

Other agencies within the United Nations system would act as needed:
the Food and Agriculture Organization (FAO), the International Maritime
Consultative Organization (IMCO), the International Telecommunica-
tions Union (ITU), the Universal Postal Union (UPU), the World Food
Programme (WFP), the World Meteorological Organization (WMO),
probably also the World Health Organization (WHO), on the logistical
side; the International Labour Organisation (ILO), the United Nations
Children's Fund (UNICEF), the United Nations Educational, Scientific and
Cultural Organization (UNESCO), on the humanitarian side. The United
Nations Development Programme (UNDP) and other organs charged with
development tasks would enter into the act as the emergency measures are
phased out.

Similarly, national Disaster Relief Units, such as those organized by the
Swedish and the Swiss Governments, 1

02 could maintain contact with and
be at the disposal of UNDRO; while the High Commissioner would main-
tain liaison with-and as necessary alert-voluntary organizations: the
Red Cross and others.

If the division of responsibility were sufficiently clear-cut, and the level
of cooperation were good, there should be no need for a coordinating
agency over UNDRO and the High Commissioner. Actually, a hierarchy
of coordinators would be unfortunate, for, after all, both the High Com-
missioner and the Disaster Relief Coordinator are at the top level within
the United Nations Organization, 103 second only to the Secretary General.

Should the division of responsibility, and the cooperation, not be satis-
factory, an alternative would be to merge the two organizations, but this
would yield a very big and unwieldy organization; hardly something to be
desired.

CONCLUSIONS

The probability that there will be many new refugees and displaced per-
sons in the future, that countries of first refuge in many cases will feel
saturated, and that many potential resettlement countries will prove less
hospitable than in the past must be reckoned. It may also become increas-
ingly necessary to economize with the available funds, to prevent overlap-
ping while simultaneously trying to stop the all too apparent gaps among
the competencies of aid organizations. But our humanitarian ideals must
also be pursued, or else the future will become much more perilous. The
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humanitarian spirit is a most necessary corrective to the destructive and
separatist forces which generate refugee crises.

Improvement of the lot of the unfortunate must be sought, especially
where exigencies are most pressing. The solutions, though, must also be
politically, socially, and economically acceptable. The timid and the over-
cautious should not dictate the solutions, but neither should the audacious
and radical push for achievements lacking support among the powers that
be.

A new travel document, a satisfactory personal status for de facto ref-
ugees, consular protection for resident refugees, perhaps even an Asylum
Protocol, are tasks which, if approached in the right way, could lead to
considerable benefits for those who need this help. Also, a general policy
for the admission-and, if need be, the rejection-of persons who feel that
they can no longer live in their own country should be pursued as one
based on humanitarian criteria, weighed against the legitimate interests of
states.

On the organizational side, the High Commissioner's primary task as
high protector must not be abandoned. Emphasis for improving disaster
relief efforts should be on coordination rather than operation, on clear-cut
division of responsibilities to prevent overlapping and gaps among compe-
tencies, and economy generally. These are the conditions for facing the
future with some confidence that refugee disasters will be adequately
addressed by international and national organizations.
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