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NOTE AND COMMENT

THE PERMANENT INTERNATIONAL COURT OF JUSTIcErFor the first time
in history leading powers both great and small have been able to agree upon
a plan for an international court of justice. The plan was formulated last
summer by an advisory committee of jurists sitting at The Hague. Since
then it has been submitted to the Council and the Assembly of the League
of Nations and has been approved. It will come into operation as soon as
the project has been ratified by a majority of the nations belonging to the
League1

The Permanent Court of International Justice, as it is called, will be
more than a mere panel from which arbitration tribunals may be constituted
from time to time, and it will be much less than a supreme court of the world.
It will te more than a mere panel of arbitrators because it is to be a per-
manent institution established to develop and apply rules of law. It will

'The text of the project with a commentary by J. B. Scott may be found in

Pamphlet No. 3s recently issued by the Division of International Law of the Carnegie
Endowment for International Peace. Other data taken from current periodicals and
press reports.
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be less than a supreme court because, as approved by the League, it is to

have no obligatory jurisdiction. The draft-scheme provides for organization,

competence, and procedure. The procedure is to be very simple and in gen-

eral much like the system already developed in arbitrations at The Hague.

There will be written proceedings, consisting of the submission of cases,

counter-cases, and, if necessary, replies, and also oral proceedings consisting

of the hearing of witnesses, experts, agents, and counsel. Details of pro-

cedure are wisely left to be settled by the Court itself. Decisions are to be

made by majority vote; the judgment must state the reasons upon which

it is based; dissenting judges may have the fact of their dissent, but not

their reasons, recorded in the judgment.

The matter of competence is more important. It was readily agreed

that the Court should decide cases submitted by the parties under general or

special convention. It was also agreed that in the absence of general or

special convention, jurisdiction should be limited to disputes of a justiciable

nature between states which the states themselves are unable to settle by

diplomacy. Should jurisdiction within these limits be obligatory or volun-

tary? The advisory committee recommended obligatory jurisdiction in all

controversies of a legal nature involving (a) the interpretation of a treaty,

(b) any question of international law, (c) the existence of any fact which,

if established, would constitute a breach of an international obligation, (d)

the nature or extent of reparation to be made for the breach of an interna-

tional obligation, and (e) the interpretation of a sentence passed by the

Court. The recommendation was well received by the smaller nations. It

was opposed by the great powers, however, and the project was finally

approved with the obligatory feature eliminated. The five categories provide

an admirable enumeration of the kinds of controversy which the Court is

specially qualified to decide, but the submission of such controversies remains

optional with the parties. The Court is to apply, in the order named,

treaties, custom, general principles of law common to all civilized peoples,

and the judicial decisions and juristic writings of the various nations. It is

also required to give advisory opinions on questions referred to it by the

League Council or Assembly.
The real difficulty, and one which threatened to prove insuperable, was

the problem of the Court's composition. There are great powers and small

powers, strong powers and weak powers, powers which are advanced in the

civilization which is characteristic of the twentieth century and others which

are backward. The great powers will never submit to any tribunal domi-

nated by the small, weak, and backward. The lesser powers know all too

well the dangers that inhere in the predominance of the great. How may

a tribunal be constituted among the fifty or more nations of the earth which

will satisfy the strong, safeguard the weak, be fairly representative,, and yet

be small enough to function as a court? This problem prevented agreement

upon a plan before the world war. It threatened to disrupt the advisory

committee in i92o. The committee's membership was divided equally between

nationals of great and small powers. Members from the more powerful
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states contended for permanent representation on the proposed court for

the great powers. Members from the smaller states insisted upon equality.

Elihu Root, in what may some day be regarded as the crowning achievement

of his career, piloted the committee to a satisfactory compromise. Taking

advantage of the existing League organization, and ably seconded by Lord

Phillimore, Mr. Root proposed a small court elected by the concurrent vote

of the League Council, in which the great powers are dominant, and the

League Assembly, in which all powers are represented equally. This pro-

posal was accepted and became the basis for the plan eventually adopted.

Thd Court will consist at the outset of fifteen members, eleven judges

and four deputy judges. The members are to be elected from a list of can-

didates nominated by the national groups which constitute the panel of the

so-called Permanent Court of Arbitration. Each national group may nomi-

nate two candidates. If the Council and Assembly fail to agree on fifteen

members after three sittings, a small conference committee, called a Com-

mittee of Mediation, will attempt to agree upon candidates to be recom-

mended for the unfilled positions. If this does not result in an election, the

members already elected to the Court may fill the vacancies by selection

from among the candidates who have received votes in either the Council

or the Assembly. Election is for nine years and members are eligible for

reflection. While national political office is declared incompatible with a

position on the Court, it seems to have been the opinion of the advisory

committee that this should not disqualify members of national courts or

legislative bodies. If a state which is party to a controversy submitted to

the Court has no national on the Court, it is assured the right to name a

judge who shall sit during the trial and disposition of that particular con-

troversy. The Court will sit at The Hague.
The plan naturally makes a few concessions to the civil law countries

for which the justification is none too obvious to lawyers trained in a dif-

ferent sysiem. There are several features which seem open to criticism,

notably the provision which makes French the sole official language and the

method of nominating candidates. These, however, are after all secondary

matters which may be amended as experience suggests. *The project on the

whole is a remarkable one and one that does credit to the sagacity and states-

manship of the jui-ists who labored on the advisory committee. This project

alone, it is believed, would more than justify the retention of the existing

organization of the League. I E. D. D.
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