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delivered bv Hanoch Dagan la "t \ Iav to the 
Detrozt hapter of the lntemat10nal s ·ociation 
of Jew1 h Lawver and Jurist , and on the art1cle 
" 701•emment , Citz;: ns, and ln7uriou, 
Indu tne , " bv Dagan and Jame J. \ \'hite,'fo, 
which appeared rn .... 5.2 ew York niver 11) 

a\\ Re\ ie\\ 35-1---P (J\Iav woo). 1 he author 
hold conflzctmo view on the underlvmo i sue of 
thi · topzc. t bacco companv product habzlztv 
Profe sor Dagan hold the po ition that tobacco 
companies are liable for harm done bv the1r 
products., Profe ·sor \\ hite argues tlwt tobacco 
compames are not liable for harm done bv their 
products. 
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By Hanoch Dagan 
and James J. White 
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Our analysis of the settlement 
concludes that some of the quid 

pro quo given by the states to the 
tobacco manufacturers is actually 
at the expense of third parties: 
competitors (and hence future 
consumers) and injured smokers. In 
particular, we show that the 
tobacco settlement secured two 
things for the tobacco companies: 
at least momentary safety from 
bankruptcy and protection against 
competition. 
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B ' ' pl ring th t undati n of taking lav,r ' that 
with it 
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doubt that itiz n 

can laim an ntitl m nt for puniti d mag for 

r tribution . But in ofar a puniti damag a.r aim d at 

d t rring th d .C ndant' infringem nt of th plaintiff 

ntitl m nt thu vindi ating th latt r' ontrol o r th 

infring d r ourc , plaintiff ma 11 ha valid taking 

v n r p ting punitiv damag long a puniti e 

damag .C r d t rr n will not b di ntangl d from 

purub damag for r tribution, th laim ould 

probabl r r main th or ti al. On th other hand w hav no 

doubt that gov rnm ntal interf ren " ith citiz n 

c mp n atory award h uld b r gard d a a iolation of 

Our principal quarrel with the 
settlement as an agreed 
resolution of a tort claim is that 
some of the terms - reducing 
payments by the participating 
manufacturers if they lose market 
share to outsiders and inviting 
the states to enact a tax that 
deters new market entrants -
improperly redistribute costs from 
the tobacco companies' 
shareholders to their consumers. 
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that particular, local voter 

that i go d from 

na ting u ha tax b a qua i-judicial proc . Th ab nc of 

th 1 gi latur from th adopti n proc till th public' 

oi and fa ilitat collu i bargain . Chara t rizing th 

paym nt a t rt r co ri fr public official from th 

pain that th ould uff r for 
parti ularl r gr on . Finall the xclu ion of moker 

from th pri at bargaining tabl facilitat oth r partie 

taking a t that hould b long to th xclud d pla r . 

Conclusions 
d n t laim that 

Because the settlement revenues 
go to identifiable beneficiaries 
in most states, persons in every 
state will shortly regard these 
benefits as an entitlement. The 
incentive of state officials to 
maintain the revenues will be 
correspondingly enhanced by the 
knowledge that particular, local 
voters depend on this revenue. 
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