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Child Welfare Cases Involving Mental
lliness: Reflections on the Role

and Responsibilities of the
Lawyer-Guardian Ad Litem

by Frank E. Vandervort, J.D.

Introduction

Child welfare cases involving mental illness suf-
fered either by a child or his parent can be among the
most difficult and perplexing that a child’s lawyer-
guardian ad litem (L-GAL) will handle. They may
present daunting problems of accessing necessary
and appropriate services as well as questions about
whether and when such mental health problems can
be resolved or how best to manage them. They also
require the L-GAL to carefully consider crucially im-
portant questions—rarely with all the information one
would like to have and too often with information
that comes late in the case, is fragmented or glaringly
incomplete.

This brief article will begin with a discussion of
the scope of the problem of parental mental illness
and its impact upon children. It will then suggest
the need for a particular type of evaluation in order
to attain a more comprehensive understanding of
the nature of the mental health issues involved, their
impact on each party’s functioning, and how best to
proceed with the provision of services. Next, it will
address case planning by the L-GAL, doing so primar-
ily through suggesting a series of questions that the
L-GAL might ask herself about the parties to the case,
others involved in the family’s life, and the commu-
nity resources available to address the needs of the
children and families with whom sheis working.

Scope of the Problem

Estimates suggest that approximately 30% of all
adults experience a psychiatric disorder in any given
year.! Of these, nearly two-thirds of the women are

parents as are half of the men.” It has been estimated
that 21% - 23% of children live with at least one
parent who is experiencing mental illness.’ Thus, at
any given time, millions of American children are
living with a parent who suffers from a mental illness.
Growing up in a home with a parent who suffers from
mental illness is a risk factor for a number of nega-
tive outcomes: developmental problems, behavioral
problems and emotional problems; such children have
higher rates of psychiatric problems, as well as social
and interpersonal dysfunction.”

Parents with serious mental illness face multiple
parenting challenges.” These may include difficulty
with age appropriate discipline, reading children’s
cues in order to respond to their needs, providing for
the child’s basic care, nurturance (e.g., a mentally ill
parent of a young child may not properly bond with
the child), communication, and being able to separate
their needs from their child’s.® Additionally, they may
be otherwise neglectful or abusive to their children.”
Having a parent with mental illness is a risk factor for
severe child abuse and even infanticide.® Identifying
parents living with mental illness in order to pro-
vide needed assistance can be difficult because these
individuals often actively avoid assistance.” Despite the
presence of these risk factors, most children with men-
tally ill parents will never have contact with the child
welfare system. A substantial number will, however.

So, if most parents with mental illness never have
contact with the child welfare system, what distin-
guishes those parents who do have contact with the
system? That is, how do children with mentally ill par-
ents come to be overrepresented in the child welfare
system? First, mentally ill parents are at increased risk
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for interpersonal isolation and lack adequate social
support networks (i.e., many lack family members

or friends that can step in to supplement what the
parent is able to provide him- or herself).'® These
parents’ lack of family and social supports may mean
that when a crisis takes place—such as psychiatric
hospitalization or acute substance use—the parent will
lack the wherewithal to provide for their child. For
instance, I recently represented a mother who has long
suffered from depression, which periodically escalates
into an acute episode requiring that she be placed in a
psychiatric facility. When she was hospitalized because
her depression worsened and she became both suicidal
and homicidal (from the stress of caring for a child
who herself struggled with post-traumatic stress disor-
der), she had no family members or friends who could
step in and care for her child. As a result, her daughter
had to be placed into the foster care system.

Co-Morbidity

Those parents with mental illness who come to the
attention of children’s protective services and the court
very often are struggling with a multiplicity of prob-
lems in addition to their mental illness (what social
work and medical professionals refer to as co-morbidi-
ty), which may interact to increase the risk of harm to
children and complicate treatment of both the mental
illness and the co-morbid problem. These other
problems may include, but certainly are not limited
to, substance abuse,'' domestic violence, single parent
status, high stress, child maltreatment, and crimi-
nality that results in incarceration.'” Each of these
problems individually, as well as the combination of
them interacting together, is very often exacerbated by
poverty. Any one of these social maladies may prove a
challenge to minimally adequate parenting—perhaps
a very significant one in a given case. In combination,
they interact with one another to substantially increase
the likelihood that their child will come to the atten-
tion of child welfare authorities. Parents with interact-
ing, co-morbid problems are at heightened risk to lose
custody of their children permanently.

Need for Evaluation

While mental illness may present a challenge to
adequate parenting, and places children at heightened
risk for maltreatment, diagnosing parental mental ill-
ness and assessing the parenting capacities of a parent
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at a given timecan be difficult.” Psychologist Teresa
Ostler has pointed out that “Although maltreatment
risk is higher in individuals with diagnoses of major
depression, substance abuse, mania, schizophrenia,
and antisocial personality disorder, the parenting skills
of individuals within any given diagnostic category
can vary greatly, making imperative a comprehensive,
multifaceted approach to risk assessment.”*Thus,
there is a need for careful evaluation of the mental
health status of the parent as well as his or her abil-

ity to safely parent the child. Similarly, each child’s
mental health functioning must be evaluated as must
the interaction of the parent’s capacities and the child’s
needs. To be the most reliable and helpful to legal pro-
fessionals and the court, evaluations should be done
early, they should be comprehensive, they should be
done by a multidisciplinary team (no single discipline
“owns” the problem of child maltreatment and no
single discipline can itself resolve these problems), and
they should be trauma informed.

Early

There are at least two reasons that children’s lawyers
should press for early evaluations in cases in which
parental mental illness has been identified as an issue.
First, as noted before, parents with mental illness may
also be experiencing other, co-morbid problems. But
those other problems are sometimes not easy to identify,
and, in some cases, the parent will seek to hide other
challenges to their ability to safely parent their children
(e.g., substance abuse). While Children’s Protective
Services or foster care workers may screen for co-mor-
bidity," they may not be qualified or skilled in identify-
ing attendant problems or may not understand their
importance. By obtaining a comprehensive evaluation
by a more highly skilled team of evaluators at the earli-
est possible point in the case, it is more likely that these
co-occurring problems in functioning will be identified.
Early identification will provide a better understand-
ing of the risks the child faced while at home and the
problems that must be addressed before the child may
be returned. Such early identification will serve the in-
terest of all parties—the agency will know what it must
to do meet the “reasonable efforts” requirements, the
parents will be provided the best opportunity to regain
custody of their children, and the children will be best
served because when a decision to return the child to
parental custody is made he or she will be replaced into
a healthier environment.
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Anyone who has practiced in this field of law for
a period of several years has no doubt encountered
cases in which the child enters the system based
upon one form or maltreatment, but several months
into the case the parent is found to have additional
problems. For example, it is not unusual for a child
to enter care because of concerns about neglect, only
to discover months later that domestic violence has
taken place in the home or that the child was sexually
abused while at home.'® An early assessment of the
child, the parents, and the family as a unit can help
to identify behavioral and parenting problems on the
part of the mother or father, their impact upon the
children,and independent problems the children may
face. For instance,some forms of mental illness may
be heritable, so a child whose parent suffers from, say,
depression or schizophrenia is at risk of developing
these maladies."”

In addition to identifying co-occurring disorders
that a CPS or foster care worker may be unquali-
fied to identify, an early assessment can establish a
baseline of parental functioning, child functioning
and parent-and-child interactional functioning from
which to measure progress after treatment services
have been utilized. Too often in the child welfare
system, we send individuals for treatment when it is
not clear what we are treating or how we will measure
whether the treatment has been successful. We simply
say, “Go to counseling” or “Go to parenting classes.”
By establishing a baseline of functioning as near as
possible to the time the family enters the system,' we
will be better able to assess whether progress has been
made at stabilizing the parent’s or the child’s mental
health, whether the parent’s skills have improved, and
to know what progress is yet necessary before reunifi-
cation can be considered. In short, an early evaluation
should help to inform lawyers’ advocacy and courts’
decision-making.

Finally, an early evaluation of the sort that is sug-
gested here may identify cases where early, alterna-
tive permanency plans should be made because the
parent’s problems with parenting are so substantial
that making “reasonable efforts” to reunify would not
likely be worthwhile.” The Adoption and Safe Fami-
lies Act included provisions, codified in Title IV-E of
the Social Security Act, that permit child welfare agen-
cies to seek and courts to grant early termination or to
pursue other, alternative permanency plans in any case
in which it is unlikely that the child can be returned

to the parent in a timely fashion, that is, within the 12
to 15 month timeframe provided for by federal law.?

Comprehensive

Numerous commentators have recognized the
need to evaluate various aspects of a child’s or parent’s
functioning when they come to the attention of child
protective authorities or enter the foster care system.?'
These have included medical assessments, educational
assessments, and mental health assessment, each
discipline-specific. Legal decision-making, however,
will be enhanced by more comprehensive assessments
of each individual—mother, father and each child—as
well as their interactional functioning. Comprehensive
evaluations are conducted in order to identify func-
tional problems and the services necessary to address
those problems in functioning and to be of help to
children and their parents.?> Comprehensive assess-
ments examine all aspects of functioning and seek to
identify maltreatment risk factors and to design a case-
specific response to each.

In addition to mental health functioning, a com-
prehensive assessment would assess at a minimum the
following: history of any child maltreatment, historic
or current substance abuse disorders, historic or cur-
rent domestic violence, medical needs, and education-
al status and needs of each child.

Multidisciplinary

No single discipline owns or has full responsibility
for child maltreatment or child protection. Rather, to
address the multifaceted challenges presented by the
phenomena of child abuse and neglect, it is essential
that various disciplines work together in order to
address the problem systematically, both on a policy
level and at the level of individual cases. Federal law
recognizes the value of multidisciplinary assessment of
children and families and provides financial support
for the establishment and operation of teams of pro-
fessionals from various disciplines to respond to child
maltreatment.” Similarly, Michigan’s Child Protection
Law has long required the Department of Human Ser-
vices to establish regionally located multidisciplinary
teams to assist the agency in comprehensively evaluat-
ing the needs of children and families.* Despite this
statutory mandate, multidisciplinary teams have never
been fully implemented and are not readily available
in each community in the state to assist DHS and the

33



The Michigan Child Welfare Law Journal

courts in case planning and decision-making.Despite
the lack of access in Michigan to multidisciplinary
assessment, there are a few multidisciplinary teams
working in the state. The Family Assessment Clinic
(FAC) at the University of Michigan School of Social
Work is one such team, which provides an exemplar of
how such a team can work.

Established in 1980, the FAC conducts compre-
hensive assessments in complex cases of child abuse
and neglect either at the request of the Department
of Human Services or pursuant to a court order. The
FAC brings together social workers with advanced
education and vast experience, psychologists, medical
professionals who specialize in child maltreatment, a
lawyer, and other specialists as the needs of a particu-
lar case may demand. At the time a case is referred,
the referral source formulates specific questions for
the team to address. For example, the questions to be
addressed might be “Is the mother able to effectively
parent her children?” “What services would assist the
father in becoming a more effective parent?” “Would
termination of parental rights serve the children’s best
interests?” These questions provide a structure for the
evaluation.

The evaluation begins with gathering and review-
ing background information on the case and family
members submitted by each party. This may include
reports from DHS, mental health providers, or doc-
tors treating members of the family, court documents,
school records, and similar material. Each parent is
provided a psycho-social evaluation by a different
social worker. The children are seen individually for
psycho-social evaluation by a social worker with a
PhD. In addition to an interview, a variety of tools,
such as the Child Behavior ChecKklist, are utilized as
indicated. If psychological testing has not been done
in the past year, then the adults are psychologically
tested. Except in extraordinary cases, the psychologist
conducts the testing without access to other informa-
tion in the case. If the parties have been psychological-
ly testedwithin the past year, then FAC obtains a copy
of the test results as part of its information-gathering
process. Children may receive psychological testing if
their psycho-social evaluation indicates a need for this.
As with adults, if the children have received psycho-
logical testingwithin the past year, then the results of
that testing are obtained. If educational deficits are
identified as an issue, either by the referring source or
by the psycho-social evaluator, then an educational
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specialist can be called upon to review records, see the
child or take what other steps are necessary to evalu-
ate the child’s educational situation. Similarly, if the
case raises medical questions, then a physician will
review medical documentation and may conduct an
examination of the child. Unless the facts of a specific
case indicate that it would be harmful to the child to
do so, the parent and the child are seen together in

a parent-child interaction, which is an opportunity

for the clinicians to observe the parent parenting the
child in an unstructured setting. After the parent-child
interaction, the parents discuss the interaction with
the clinicians and share their perceptions about what
took place. Collateral sources of information regarding
the family—members of the extended family, teachers,
and treatment providers—are suggested by the parties
and contactedso that information can be gathered
from them regarding their perceptions of the family’s
functioning.

At the conclusion of these steps, a meeting is
convened during which the team members discuss
each individual assessment and the interaction of
the various family members, and seek to provide
clear answers to the questions posed by the referral
source. The team members seek to make clear, specific
recommendations for services that are needed by the
individual family members or steps that should be
taken to ensure safety, permanency and well-being of
the children involved in the case. The answers to the
questions and the recommendations of the team are
provided to the referral source through extensive writ-
ten reports—a report of each psycho-social evaluation
and a final, integrative report containing the team’s
overall impressions. It is not unusual for these reports
to run 40 pages or more in length.

There are several strengths to a multidisciplinary
process of this type. First, it brings professionals from
different disciplines together to carefully evaluate
within their areas of specialty. Utilizing a multidisci-
plinary process develops a much deeper understand-
ing of the individual and his or her interaction with
other members of the family. Next, by conducting the
psycho-social evaluations individually with different
evaluators, the natural bias of individual evaluators
are balanced against one another and a more objec-
tive picture of the functioning of each individual and
the family as a unit is developed. There is a natural
process of critical analysis and critique that goes on
as individuals with differing perspectives weigh in on
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what they see happening within the family and its
constituent members. Finally, having professionals
from varying disciplines involved allows the team to
view individuals and families through different lenses.
It also allows for more creativity in thinking about
needs of the family and the resources available to best
to meet those needs.

Trauma Informed

Over the past fifteen years, scientists have learned
a great deal about the impact of traumatic experi-
ences on children as they develop.”” In the most
general terms, the exposure to traumatic events can
have meaningful impacts on how the brain func-
tions. It may do so in a combination of ways that is
diagnosed as post-traumatic stress disorder (PTSD).?
PTSD results from exposure to a traumatic event or
events that may alter chemical secretions in the brain
and may result in architectural changes to the human
brain. These changes in the brain, in turn, may result
in behavior that is considered problematic. For an as-
sessment of a child and family to be truly comprehen-
sive, it should consider how the child’s and parent’s
brain functioning and resulting behavior have been
impacted by experienced trauma.

What is trauma? As referred to by mental health
professionals, trauma is defined as an event that
overwhelms the child’s emotions and renders the child
helpless, powerless or that creates a threat of harm or
loss of a significant relationship.But exposure to a po-
tentially traumatic event alone is only half of the equa-
tion. It is also the internalization of that event that
impacts the child’s perception of self (how the child
sees herself, as bad or good), others (does the child see
others as generally good and helpful or as bad and a
threat to be feared), the world (does the child general-
ize the traumatic experience to the broader world) and
the child’s development (cognitive, emotional, social,
physical).”

What is the impact of trauma? As noted, exposure
to trauma—particularly chronic exposure of the sort
that may result from ongoing child neglect, abuse,
or exposure to domestic violence in the home—can
alter the chemical functioning of the brain as well as
change the way in which neurons in the brain con-
nect with one another (i.e., alter the architecture of
the brain). Children impacted by trauma may engage
in a variety of maladaptive behaviors ranging from
hypervigilance (being excessively aware of everything

in their environment), to freezing in an emergency, to
acting out aggressively. While these behaviors are mal-
adaptive and can be challenging, they also make sense
because they help children to protect themselvesand
to cope with their life situation. Children who have
experienced trauma are susceptible of being diagnosed
with multiple mental health disorders when they are
viewed through a strictly mental health lens rather
than through a more multifaceted trauma lens. The
diagnoses these children receive may include atten-
tion deficit hyperactivity disorder, oppositional defiant
disorder, depression, bi-polar disorder or schizophre-
nia. It is not unusual for children in the child welfare
system to have been labeled with numerous mental
health diagnoses. When a practitioner has a client who
has numerous diagnoses, then it is important to seek
out a trauma informed assessment in order to under-
stand what is really happening with the child.*®

Typically, when children have been evaluated and
are determined to be reacting to traumatic events, it
will be important to connect that child with trauma
informed treatment. Traditional treatments—both
talk therapy and psychopharmacology—may help
with some of the symptoms of trauma, but until the
underlying trauma has been worked through in the
treatment process, it should be anticipated that the
child’s emotional and behavioral problems will persist.
Research has shown that several forms of treatment
are helpful to use with traumatized children. Two of
the most prominent of these are trauma informed
cognitive behavioral therapy (TF-CBT) and Real Live
Heroes. These are structured programs that have been
proven effective and are increasingly available in com-
munities in the state. The L-GAL should ask a treat-
ment provider what his or her experience with these
and other evidence-based, trauma informed treat-
ments is, and to inquire about the treatment provider’s
credentialing. That is, how has the individual provid-
ing therapy been trained in the use of these trauma
informed treatment modalities?”

As with children entering the child welfare system,
many of the parents we encounter in the system have
unresolved histories of trauma.* The lack of treatment
aimed at addressing these histories of trauma fre-
quently leaves these parents with maladaptive patterns
of behavior including depression, impulsivity (reacting
angrily when a child’s behavior displeases them) or
substance abuse. Too often in the child welfare system
we treat the symptom (e.g., the substance abuse)
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rather than the underlying cause of that behavior (i.e.,
the traumathat is driving the substance abuse). For
instance, many young women whose children are in
the child welfare system engage in substance abuse as a
means of coping with multiple life stressors.”’ In 2009
the Pennsylvania Coalition Against Rape published a
monograph summarizing the research that links sub-
stance abuse by women to their earlier victimization
and providing guidance to counselors in responding
to these complex cases. The report states: “Victims of
sexual assault, including childhood sexual abuse, may-
use alcohol or drugs to numb or escape from painful
memoriesor PTSD symptoms. When they attempt

to stop using the drug,symptoms reappear and the
likelihood of relapse increases.”* The report goes on
to state:

The relationship between sexual violence and
addiction is complex and often reciprocal in
that sexual violence may be a precursor to or
consequence of substance use, abuse, or addic-
tion.

A prior history of victimization may predispose
someone to drug and alcohol use, abuse and ad-
diction, while drug and alcohol problems may
be a risk factor for victimization.?

Because of the strong link between sexual victim-
ization and substance abuse, it is reasonable to screen
for a history of sexual victimization in every woman
whose children enter the child welfare system. Failure
to identify this history early on in the case and provide
services to address her history of sexual victimization
sets the stage for relapse, depriving a young mother of
a meaningful opportunity to stabilize her life and re-
gain custody of her children and deprives her children
of the possibility of reunification.

In short, a comprehensive assessment of the trau-
ma histories of each family member, and the relation-
ship between those traumatic experiences and current
functioning, is essential to a full understanding of the
family’s needs and to identify the services necessary to
address the reasons the children came to the attention
of the child welfare system. A child’s lawyer-guardian
ad litem should press for such an evaluation in each
case to aid in case planning.
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Case Planning

Understanding the parent’s and child’s diagnoses, if
any, is essential, although not sufficient for developing
a plan to address the individual needs of each party. It
is necessary because it helps to define what the issues
are; it is not sufficient because mental health prob-
lems are of varying seriousness and duration. Some
are more readily treated than others. Some—such as
character disorders—may be highly resistant to treat-
ment and may require intensive treatment over many
years before meaningful progress can be expected.

An individual may have an acute incident of mental
illness which does not recur or a mental illness may be
long-standing and recurrent, suggesting that effec-
tive treatment may be much more difficult or simply
unavailable.

What is perhaps more important than arriving at a
correct diagnosis is to develop an understanding of the
individual’s ability to function in their role as parent.
What impact does the person’s mental illness have on
his or her day-to-day functioning? As noted earlier,
mental illness very often interacts with other challeng-
es (e.g., substance abuse, domestic violence, poverty)
resulting in a very complex set of needs that must be
unraveled and individually addressed. A parent who
struggles with mental illness may be able to parent
effectively whereas a parent who suffers from a similar
mental illness and who also is addicted to alcohol or
drugs may not.

A comprehensive assessment will identify the is-
sues that the parent and child must address and will
suggest services necessary to address those problems.
When reunification is the goal, the L-GAL should
advocate for services that are of sufficient quality,
intensity and duration to provide a realistic opportu-
nity for the child to reunify with the parent within the
12-15 month timeframe established in the law. For
instance, a parent who suffers a serious mental illness
yet is thought to have the capacity to parent may need
parenting classes that are hands on rather than didac-
tic, more than one time per week and that last well
beyond the six or eight sessions typical of parenting
classes. Similarly, he or she may need more intensive
counseling services than is typical.

An important question that the L-GAL must
grapple with is whether there is a realistic expectation
that the family’s problems can be addressed in the 12-
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15 months the law currently provides for reunification
efforts.>* If not, the L-GAL should consider whether
to pursue a permanent plan other than reunification
early in the case. Federal child welfare legislation pro-
vides that the child welfare agency may seek an early
petition to terminate parental rights or take other ac-
tion that is deemed best for an individual child in any
case at any time.” Similarly, Title IV-E provides that
in individual cases of child abuse or neglect in state
courts, judges may make any decision which will serve
the child’s best interests.>® Thus, the L-GAL should
make an informed judgment about whether a perma-
nency plan other than reunification is needed where
reunification is unlikely. Where it is simply unrealistic
to believe that the child can be reunified within the
timeframes set by the law, it is harmful to the child to
delay alternative permanency planning. Further, the
provision of services which have no realistic hope for
success is a waste of very limited resources and can
deprive families with more realistic hopes of reunifica-
tion more focused and intensive services that could
prove successful.

In case planning for child clients, it is important
that L-GALs be aware of issues regarding the use of
psychotropic medication. We will address two issues
here. First, the use of psychotropic medications in
children is not well studied.?” As a result, it is not at
all clear why certain drugs are useful and others are
not in treating childhood mental illnesses. Similarly,
we do not know much about either the short- or
long-term side effects of these powerful medications
on children.’ Secondly, there is a growing body
of evidence that suggests that children in the child
welfare system, particularly children of color, are
overprescribed psychotropic medications.*” Counsel
for children should ask about the use of psychotro-
pic medications by their child-clients and may need
to seek a second opinion for the child to ensure that
medication is not being used excessively.

Michigan law assigns to the child’s L-GAL the
duty to monitor the implementation of the treat-
ment plan the agency has developed and the court
has ordered.®® To do so, the L-GAL should ask a
series of questions: Are the services being provided? If
not, what are the barriers to the provision of needed
services? Are the services tailored to the needs of the
specific child and family? Are the services of the ap-
propriate intensity and duration to provide a realistic
opportunity to reunify within the legally prescribed

timeframe? Are there more appropriate programs that
could provide a more tailored fit for the family? If

the proper services are being provided, is the parent
utilizing those services? If not, why not? Is the par-
ent simply uncooperative or are there other reasons
that the services are not being accessed? If the par-
ent is utilizing the services, are they making progress
toward the goals? If not, what is causing the lack of
progress? Are the services the correct ones? Are they of
sufficient intensity—is it the right service but simply
not enough of it—and duration? Is it the case that
the parent simply cannot make progress because of
the severity of his or her mental illness and related
problems? Any of these questions may suggest advo-
cacy by the L-GAL which may range from pressing
the case worker to seck a different service for the child
or parent to advocating within the community to get
the family into a different program to the filing of a
motion seeking to enforce or change the court orders
implementing the treatment plan.*’

Again, where services have been provided but have
proven unsuccessful, at any point in time the facts of
a specific case may suggest to the L-GAL that an alter-
native permanency plan may merit consideration. The
L-GAL should closely monitor the implementation of
the case service plan and should advocate for adjust-
ments in either the goal or the means of achieving the
goal as needed.

Some Considerations

A few things for L-GALs to consider: First, it
is important the L-GALSs be aware of what services
are available in your community. This may require
some proactive action on the L-GALs part to learn
what programs and services are available, particularly
those beyond the services which are typically utilized
by the child welfare agency. It is important to know
what your local community mental health agency
can provide and what other programs—both public
and private—may exist that could be of assistance to
a particular child and family. For example, are there
trauma focused cognitive-behavioral treatments or
other evidence-based programs available in your com-
munity?*If not, is there a means of procuring such
treatments from nearby agencies?

Because each child and parent is unique, and may
need a unique service or array of services, the L-GAL
may need to press the court to order services outside
those typically ordered in child welfare cases. Doing
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so starts with educating the court about the need for
the particular service. For instance, in a recent case the
agency caseworker was opposed to getting community
mental health’s infant mental health services involved
in a case in which both parents had long-term mental
health challenges. The worker believed that because
the parents were of normal IQ they didn’t need the
more intensive services that the infant mental health
program could provide. We brought to a hearing a
worker from the infant mental health program who
testified about the additional services they could pro-
vide. After hearing the testimony, the court ordered
that the infant mental health services be utilized.
These additional services were helpful in providing a
more intense level of service and in resolving the case
more quickly in a fashion that was most conducive to
the child’s health and well-being.

As this example makes clear, it is especially impor-
tant that children’s L-GALs be aware of infant mental
health services available in the local community. The
direct, hands-on work done by infant mental health
professionals can provide children and families the
best opportunity to make healthy adjustments in their
behavior, provide the strongest opportunity to reunify,
and go far toward meeting the “reasonable efforts”
requirements as set out in the law.®

As lawyers we sometimes think of our jobs only as
advocating for individual clients, and certainly this is
our primary task. But more broadly, as advocates for
children and families, we may need to work together
with other system players—judges, workers, CA-
SAs, etc.—in order to build the capacity of our local
child welfare systems to provide needed assessment
and treatment services to our individual clients. For
instance, in Hillsdale County, players in the system
wanted to build a system which could more system-
atically assess the trauma experiences of children
involved in the system. Working with all the relevant
community players, they were able to establish a
program that systematically assesses children entering
the child welfare system for traumatic experiences.

By identifying the needs, they could use their limited
resources more rationally and in a more focused way,
thus providing children the best opportunity to be
reunified with their parents in the most expeditious
fashion.

Next, because of the disjointed way in which
mental health services are often provided, it is not
unusual to see children and parents in the child wel-
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fare system who have been assigned a laundry list of
diagnoses—depression, bi-polar disorder, oppositional
defiant disorder, conduct disorder, schizophrenia

and the like. When one sees a case in which this has
happened, it may be especially helpful to seek out a
trauma-informed assessment. The experience of a trau-
matic event or events can result in a multiplicity of
long-term impacts on a person’s emotional condition
and their behavioral adaptations. Take for example
child sexual abuse. One child so abused may become
withdrawn, depressed, and resort to the use of drugs
or alcohol to cope with this traumatic event. Another
child may turn his rage outward, resorting to verbal
and physical aggression as a means of coping with that
trauma. The first child may be diagnosed with depres-
sion while the second may be labeled oppositional
defiant. Over time children such as these will receive
varying diagnoses from different providers. It may be
the case that in each case the better diagnosis is post-
traumatic stress disorder.

One condition that seems to be under-diagnosed
is fetal alcohol exposure (fetal alcohol spectrum
disorder—FASD). Researchers are discovering that
more children than we had previously believed are
exposed to alcohol in utero. The degree of the impact
from such exposure may vary from mild to severe.
The severity of fetal alcohol exposure, its interaction
with other maladies, and its consequences for a child
varies greatly.* FASD is a leading cause of mental
retardation.” FASD may be difficult to diagnose in
infants, and older children and adults may intention-
ally mask the symptoms of FASD. As such, it will be
important that children be screened for such exposure.
This screening can begin with L-GALs systematically
considering whether their child-client was exposed
to alcohol in utero by inquiring of the parties, family
members and other professionals whether the child’s
mother drank while pregnant. When there is concern
that a child was exposed to alcohol during gestation,
an appropriate medical examination should follow.

A final consideration is the role of neglect in child
welfare cases in which mental illness is an issue. A
parent who is mentally ill may be at increased risk
of caretaking that we might label neglectful rather
than abusive. The parent may not be aware of a
child’s needs due to his mental illness or a parent may
expose her child to dangers because of poor judgment
in terms of whom she allows to have access to her
children. Similarly, a child with mental illness can be
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a demanding presence for a parent. Even the most
well intentioned parent may be overwhelmed by a
child’s needs, their emotional outbursts, or challeng-
ing behavior.

Lawyers as a group are quick to discount the sever-
ity of cases which involve mere neglect. For instance,
I have frequently heard lawyers say, “Well, this case
just involves neglect. It isn’t a case of abuse,” or make
similar statements. Some are wont to immediately
equate neglect with poverty. While poverty does play
a role in neglect, most impoverished parents are able
to provide non-neglectful homes for their children.
It is true that most of the cases that come to the court
involve forms of maltreatment that fall within the “ne-
glect” rubric. We should not, however, underestimate
the impact of neglect on a child; its consequences can
be devastating—it tends to be chronic, it recurs much
more frequently than does physical abuse, and it may
encompass a host of problems from lack of adequate
housing to failure to provide proper nutrition, and
from failure to prevent a known harm such as do-
mestic violence from impacting the child to failure to
provide proper care for a child’s mental health needs.*
What we classify as neglect may actually do more
long-term harm to children than physical abuse.*” This
is particularly true of infants and young children who
may suffer permanent brain impairment as a result of
what we call neglect.”®

It is critical that children’s L-GALs take neglect se-
riously. Allegations of neglect must be independently
and carefully investigated.”” Where neglect is present,
it is important that the child’s L-GAL attempt to iden-
tify its causes and contributing factors and that a plan
of services be provided that is tailored to address the
specific concerns of the individual child.

L-GAL Decision-Making Regarding
Permanency

The ultimate question for the L-GAL is whether to
support a child’s recurn home or to pursue an alterna-
tive permanency plan for the child-client. There are a
host of imbedded questions the L-GAL may be called
upon to address—e.g., should the child receive service
a or b? Should parenting time be expanded, shortened
or suspended and the like? But the question that is
most vexing is whether a child will receive the mini-
mal level of care and nurturance by the parents so that
it is safe for him or her to be reunited. This section is

an effort to provide some thoughts on grappling with
this most difficult question.

First, it is important to recognize that there is
no formula for making these judgments. Rather, it
requires nuanced consideration of an array of facts and
the application of carefully considered professional
judgment for an L-GAL to come to a responsible deci-
sion about the position they will take. Every case is
different and must be assessed on its own merits.

Earlier in this article it was suggested that the
L-GAL should advocate for a comprehensive assess-
ment of the child’s and family’s needs. It would be best
if the family members could be reassessed ahead of
the permanency planning hearing by the same team
of evaluators that conduced the initial assessment. As
was mentioned, the initial assessment can establish a
baseline from which progress or the lack of progress
should be measured. It is important that the family’s
functioning be reevaluated to determine what level
of progress has been made and what concerns remain
after services have been provided. Such a reevaluation
can be an invaluable tool for the L-GAL faced with a
difficult decision regarding the long-term direction of
the case.

In making a judgment about what permanent plan
to support, it is important that the L-GAL compre-
hensively assess the risk and protective factors at work
in the individual case.”® In general, this requires the
consideration of three domains of factors—individual
characteristics of the parties involved (each child and
each parent), contextual factors, and stressful life
events. Each individual in the family has a unique
constellation of challenges and abilities for coping
with the demands of everyday living. The individual
state of each family member must be considered
first in isolation from others. For example, a parent
suffering from depression may be capable of meeting
her own needs, living an independent life with only
minimal treatment (e.g., medication and / or periodic
therapy). It may be helpful to ask questions such as
these regarding the parent: Has the parent cooper-
ated with services? Has the parent benefitted from the
service, and how so? What is the parent’s current level
of functioning? What is the prognosis for the parent
over the long-term? What has been the parent’s pat-
tern of living? Has she or he been stable? Are they able
to do what we consider typical of a parent—maintain
a home, work, be in communication with the child’s
school, etc.?
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Similarly, each child’s functioning must be as-
sessed individually. Some children will need more
attentive, in-tune, and more actively involved parents
while others will be more self directing and will need
less in the way of supervision, guidance and support.
Here are some considerations: How old is the child?
How independent? Is the child resourceful at getting
his or her needs met? Does the child have significant
relationships beyond the immediate family—with
extended family members, with informal or formal
mentors—that can be a source of support to the child
upon return home? Is the child active in community
groups such as school activities, church, athletics, arts
programs, scouting or the like?

It is important that the L-GAL consider the con-
text in which the child will live depending upon what
permanency plan is adopted and implemented. To
give consideration to these factors, it is important that
the L-GAL consider risk factors that “originate outside
the individual, within the family, school, peer group,
neighborhood, community, or society.”! In order to
make a fully informed judgment regarding the child’s
permanency plan, the L-GAL should consider these
factors. If returned home, how do you predict the
child will fare in the family, in school, and in the com-
munity? Does the parent’s behavior in some way pres-
ent an ongoing risk to the child? Is the parent’s mental
health situation stable? Will the parent require ongo-
ing treatment? If so, how will cooperation with those
services be monitored? Will the parent be in a position
to provide necessary support and guidance in a way
that is safe and nurturing? Is the parent more or less
resourceful at getting the needs of their children met?
All parents rely more or less on their extended families
and community in rearing their children. Is there a
supportive extended family that can lend assistance
to the parent and children when necessary? Are there
programs (such as a family reunification services, after
school programs, a tutoring program or a community
agency such as the Boys and Girls Club) that can be of
assistance and in which the child should be enrolled in
the short- or long-term? What school will the child at-
tend? Is the school able to provide supportive services
to the child that would be of assistance? Parents with
mental illness may be socially isolated and have poor
or non-existent family and peer relationships. Con-
necting the child with supportive programs and adults
outside the immediate family may ameliorate the
effect of this social isolation.
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It is also important to attempt to assess stressful
life events that may impinge upon the child if return
home. If a parent’s mental health problems are ongo-
ing, does the parent have a plan to cope with those
challenges? How has the parent coped with the chal-
lenges that inevitably arise while the case is pending?
Are they generally aware of the issues and making
constructive efforts to address their problems or do
they deny their existence? Are they easily overwhelmed
such that they become immobilized when things
beyond their control cause stress? Does the parent
have family or friends who can assist with childcare if
the parent becomes debilitated? The community can
sometimes be a source of stressful life events,such as
when families live in violent neighborhoods. Does the
child’s parent have a realistic understanding of these
matters and a reasonable plan to keep themselves and
their child safe?

Risk factors should be considered in lightof pro-
tective factors. Is the parent able to recognize their
mental health challenges? Is the parent consistent
with treatment? Are they able to recognize how their
mental health problems impact their behavior? Are
they able to plan for the possibility of a recurrence of
an acute incident? Can the child meet some of his or
her own needs (for example, a teen may be able to do
some basic self-care that a younger child cannot)? It is
crucial for a child’s development that he or she have
a strong and supportive relationship with at least one
adult, be that a parent or another person.>? Are there
relatives and friends that are able to assist the family
in times of need? Does the child have supports outside
the home that are independent from the parent such
as extended family members, friends, mentors or the
like that they can turn to for support? Does the child
have a particular talent—such as in the arts, music,
or athletics—that can be a source of esteem and ac-
complishment and provide exposure to positive life
experiences? If so, is there some action on the part of
the L-GAL that could enhance this talent and allow
the child to build on it? For instance, is there a local
art museum that may have a program for children that
could provide the child a creative outlet?

These are among the questions that it may be
helpful for the L-GAL to consider when determining
whether to support return home or to seek an alterna-
tive permanent plan for the child. But they are by no
means the only questions. Again, each case is unique
and it must be considered carefully on its own merits.
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What is most important is that the L-GAL engages in
a careful examination of the case to make a reasoned
judgment about what the outcome ought to be.

Conclusion

Child welfare cases in which mental illness is suf-
fered by a parent or child present a series of unique
challenges to L-GALs across the state. When an
L-GAL is appointed to represent children in such a
case, it is important that he or she seek an early and
comprehensive assessment of the challenges and needs
of each family member. Such an assessment provides a
baseline from which to work toward family reunifica-
tion or for making decisions about alternative perma-
nency plans.

The L-GALshould engage in his or her own
systematic assessment of the case. In doing so, it is
important that the L-GAL take steps proactively to
be aware of services available in the community to
address the needs of children and families in which
mental illness plays a role. Ultimately, the L-GAL
must make a determination about whether to sup-
port family reunification or some alternative perma-
nency plan. This article has suggested a non-exclusive
set of questions for the L-GAL to consider when
weighing risk and protective factors and making this
most important and difficult decision. Becoming
informed about the issues presented in this article
is important and should be an on-going concern of
children’s advocates.
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