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Cuevas and Baynes: Civil Servant Employee Disciplinary Proceedings

CIVIL SERVANT EMPLOYEE DISCIPLINARY
PROCEEDINGS: A COMPARATIVE ANALYSIS AND
RECOMMENDATIONS FOR A UNIFORM STATUTE

by

CARLOS J. CUEVAS* AND LEONARD M. BAYNES**
I. INTRODUCTION

The purpose of this article is to analyze the disciplinary proceedings for
non-probationary civil servants on the state and federal level.! The article will
focus on the procedures adopted by the states of California, Illinois, and New
York,? and the Federal statutes and regulations.” Furthermore, recommenda-
tions will be offered to establish a model statute regulating the procedural
aspects of employee disciplinary proceedings.

Il. THE NEw PROPERTY AND THE DUE PROCESS REVOLUTION

A. Introduction to the Concept of Property

The concept of property is amorphous,* and thus, the concept of property
rights has undergone a transformation and expansion for centuries.® Professor

*).D., Yale Law School 1982; B A, N.Y.U. 1979.

**].D., M.B.A., Columbia Law School 1983; B.A., N.Y.U. 1979; Staff Attorney, New York-New England
Telephone Co., Boston, Mass.

'It is essential to differentiate between probationary and non-probationary employees. Probationary
employees have limited rights, and in reality serve at the discretion of their employer. Non-probationary
employees are granted certain rights pursuant to statutory law which govern their employment. For exam-
ple, federal law defines a non-probationary employee as follows:
{Elmployee means an individual in the competitive service who is not serving a probationary or trial
period under an initial appointment or who has completed | year of current continuous employment
in the same or similar positions under other than a temporary appointment limited to | year or less.
5 C.F.R. § 752.101(1) (1985).

*This article will analyze the procedures of the Cailfornia State Personnel Board. In lllinois the discussion
will concentrate on municipal civil service proceedings and the Chicago Police Board. The primary focus in
New York will be the procedures entailed in the New York State Civil Service Law. Furthermore, this arti-
cle will also explore the statutes regulating disciplinary proceedings in Massachusetts, Minnesota, Ohio, and
Wisconsin.

3Disciplinary proceedings against federal employees will be examined from Adverse Actions to the Merit
Systems Protection Board.

“‘Property has been defined as the following: “That which is peculiar or proper to any person; that which
belongs exclusively to one. In the strict legal sense, an aggregate of rights which are guaranteed and pro-
tected by the government . . . The term is said to extend to every species of valuable right and interest.” (cita-
tions ommitted.) BLACK'S LAW DICTIONARY 1095 (5th ed. 1979). Property interests exist in various tangible
and intangible objects. See Pittsburgh Athletic Co. v. KQV Broadcasting, 24 F. Supp. 490 (W.D. Pa. 1938)
(Property interest in the radio transmission of a baseball game). Other types of property include patents,
trademarks, and copyrights.

The recent developments in the operation of government has led to the creation of a new type of property
interest called the statutory entitlement which has been defined as the following:

“From tliese cases, however, one can infer a tentative definition of statutory entitlement: a statute will
create an entitlement to a government benefit either if the statute sets out conditions under which the
benefit must be granted or if the statute sets out only conditions which the benefit may be denied.” See also
Comment, Entitlement, Enjoyment and Due Process of Law, 1974 DUKE L.J. 89.

“Property in the lawyer’s sense has undergone even vaster changes through the centuries. Each recognition

Published by IdeaExchange@UAkron, 1986 635
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Charles Reich in his seminal article The New Property,® analyzed the evolu-
tion of the new property and the consequences of establishing a welfare state.’
Individuals rely on government to provide numerous services.® Likewise,
various industries rely on government for contracts,’ subsidies," and regula-
tion."! Many segments of society have become dependent on some form of
government service or program.'? These segments of society require protection
from the arbitrary and capricious withdrawal of these services and programs.
The extent to which procedural due process must be offered these segments of
society is affected by the extent to which they may be *“‘condemned to suffer
grievous loss’ and depends upon whether their interest in avoiding that loss
outweighs the governmental interest in summary adjudication.”"

B. The Supreme Court and the Due Process Revolution

1. Goldberg v. Kelly

In the landmark case of Goldberg v. Kelly," the Supreme Court held that
the Due Process Clause of the Fourteenth Amendment required that a public-
assistance recipient receive an evidentiary hearing prior to the termination of

of a new thing as the object of legal rights has opened a new chapter in the law, often one of vast complexity.
But even as regards things recognized for centuries as property, the rights in them recognized by law have
been forever changing.” Philbirck, Changing Conceptions of Property in Law, 87 U. Pa. L. Rev. 691, 692
(1938).

*73 YALE L.J. 733 (1964).

"Professor Reich documented how society had become dependent on government. Government intervention
took various forms: licensing professions, subsidizing industries, granting franchises, and rendering various
services. See generally Reich, The New Property, 73 YALE L.J. 733 (1964).

*The indigent receive numerous social services from the government including: legal aid; education; housing;
and health care. Middle income people utilize suburban mass transportation systems to commute to their
place of employment. All segments of society receive police and fire protection, sanitation, and water and
sewer services. See generally D. Netzer, ECONOMICS AND URBAN PROBLEMS (2d ed. 1974).

The aerospace industry does a considerable amount of business with the Department of Defense, and this
relationship has produced numerous breakthroughs in aerospace technology. T. COCHRAN, BUSINESS IN
AMERICAN LIFE: A HisTORY 323 (1972).

“Subsidies may occur through special tax treatment to a particular industry, for example, rapid depletion
allowance. Another form of subsidy by direct government grant is, for example, agriculture price supports.

“Regulation is another form of government intervention in the economy. Regulatory activity is important
because it can determine who will be able to compete in certain industries. Regulation can be tailored to be
so stringent that only a few competitors will be able to satisfy the regulatory criteria. Licensing is a conse-
quential type of regulatory action because permission must be obtained prior to commencing the transaction
of business. See E. REDFORD & C. HAGAN, AMERICAN GOVERNMENT AND THE ECONOMY 361 (1965).

2“Pyblic sector jobs, public sector licenses, public sector housing, public sector education, etc., pervade the
county. The personal security of these connections with government has come to occupy in the lives of
many individuals much the same position that the security of the old property (land and chattels) previously
held. Under the new feudalism, however, the connections with government are frankly no more secure than
was the old property under the old feudalism — when no one owned property but each held it under some
contingent or conditional tendency, perpetually insecure of manorial largess.” Van Alstyne, Cracks in “The
New Property” Adjudicative Due Process in the Administrative State, 62 CORNELL L. REv. 445, 453-54
(1977). See also Jones, The Rule of Law and the Welfare State, 58 CoLum. L. REv. 143, 153 (1958).

BGoldberg v. Kelly, 397 U.S. 254, 262-63 (1970).

“Id. at 254.
https:// id‘gaexc%lange.uakron.edu/ akronlawreview/vol19/iss4/9 2
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his welfare benefits.'* Writing for the majority, Justice Brennan employed a
balancing test between the interests of the recipient and the interests of the
government.'* The Court concluded that the deprivation of welfare benefits to
a recipient would be greater than the cost of providing a pre-termination hear-
ing because termination of aid pending resolution of a controversy over
eligibility may deprive an eligible recipient of his sustenance."

The Court distinguished the termination of welfare benefits from other
terminations where a right to a pre-termination hearing may not be as critical,
such as a blacklisted government contractor.'® Significantly, the Court dis-
cussed the ramifications of the new property by stating that “[ijt may be
realistic today to regard welfare entitlements more like ‘property’ than ‘gratui-
ty.” Much of the existing wealth in this country takes the form of rights that do
not fall within traditional common-law concepts of property.”" By its holding,
the Court expanded the type of property interest shielded by the
Constitution.? Further, the Supreme Court has employed Goldberg on various
occasions to expand the interests applicable to protection under the Due Pro-
cess Clause.”

2. Board of Regents v. Roth

The Supreme Court addressed the concept of entitlement in the context of
public employment in Board of Regents v. Roth.? In Roth, the respondent was
hired as an assistant professor of political science at Wisconsin State
University-Oshkosh for a term of one academic year. The respondent com-

“ld. at 261.
‘eId. at 264-66.

"“For a qualified recipient, welfare provides the means to obtain essential food, clothing, housing and
medical care. Thus the crucial factor in this context . . . is that the termination of aid pending resolution of a
controversy over eligibility may deprive an eligible recipient of the very means by which to live while he
waits.” Id. at 264. See also Note, The Equal Protection-Substantive Due Process Resurrected Under a New
Name? 3 FOrRbHAM URB. L.J. 311, 318 (1975).

“1d. at 264.
®Id. at 262, n.8.
®The Supreme Court, 1969 Term, 84 HArv. L. REv. 1, 101-104 (1970).

NSee, e.g., Bell v. Burson, 402 U.S. 535 (1971) (due process protection applicable to the suspension of a
driver’s license); Fuentes v. Shevin, 407 U.S. 67 (1972) (due process applicable to prejudgment replevin of
goods); Morrissey v. Brewer, 408 U.S. 471 (1974) (due process applicable to parole revocation); Perry v.
Sindermann, 408 U.S 593 (1972) (due process applicable to the dismissal of a college professor); Goss v.
Lopez, 419 U.S. 565 (1975) (due process applicable to the discipline of public schoo! students).

An illustrative case is Bell v. Burson, 402 U.S. 535 (1971). In Bell, Georgia law provided that the driver’s
license and registration of an uninsured motorist involved in an accident would be suspended unless he
posted security to cover the amount of damages claimed by the injured party.

The Court held that an administrative hearing must be conducted before a motorist’s license and registra-
tion may be suspended to determine whether there is a reasonable likelihood of a judgment in the amount
claimed against the motorist. The Court observed that a driver’s license is important because without it some
individuals are unable to earn a living.

For a discussion of this area, see Rendleman, The New Due Process: Rights and Remedies, 63 KY. L.J.
531 (1975).

Puﬁﬁ%(H;%335‘3&%%1%’ge@mkron, 1986
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pleted the academic year; however, he was informed that he would not be re-
tained for the next academic year. The applicable law delegated the decision of
whether to rehire a nontenured professor to the discretion of the university of-
ficials. Under Wisconsin law, a state university teacher can acquire tenure as a
“permanent” employee only after four years of year-to-year employment. Hav-
ing acquired tenure, a teacher is entitled to continued employment “during ef-
ficiency and good behavior.”? The respondent contended that he was entitled
to a hearing concerning his nonretention and that a lack of a hearing violated
his due process rights.*

The Supreme Court held that the respondent did not have a constitutional
right to a statement of reasons concerning his nonretention and that he did not
have a constitutional right to a hearing.” The Due Process Clause is only ap-
plicable to deprivations of property and liberty, and the spectrum of interests
protected is limited.” Speaking for the majority, Justice Stewart discussed the
institution of property, and held that for a property interest to be protected by
the Constitution the property interest must be derived from either federal or
state law.” The employment contract provided that the respondent would be
employed for a year; the appointment did not provide for automatic renewal
absent “sufficient cause.”? Consequently, the respondent was not entitled to a
hearing or statement of reasons concerning his nonretention.”

3. Perry v. Sindermann

In Perry v. Sindermann,® the respondent was employed for a ten-year
period as a professor of government by the state college system of the State of
Texas. In May, 1969, the respondent’s one-year contract was discontinued,
and the respondent was not offered a contract for the next academic year. The
Board of Regents did not issue a statement of reasons for dismissing the
respondent, and the respondent was not granted a hearing to contest the ter-
mination. The respondent alleged that the college’s faculty guide contained a

BWis. STAT. § 37.31(1) (1967).
%408 U.S. 569 (1972).
5d.

L Certain attributes of ‘property’ interests protected by procedural due process emerge from these deci-
sions. To have a property interest in a benefit, a person clearly must have more than an abstract need
or desire for it. He must, instead, have a legitimate claim of entitlement to it. It is the purpose of the
ancient institution of property to protect those claims upon which people rely in their daily lives,
reliance that must not be arbitrarily undermined. It is a purpose of the constitutional right to a hear-
ing to provide an opportunity for a person to vindicate those claims.

Id. at 577.

7“Property interests, or course, are not created by the Constitution. Rather .thcy are created and their
dimensions are defined by existing rules or understandings that stem from an independent source such as
state law . . .” Id. at 577.

*/d. at 578.
®Id. at 579.

htf40Bidda8x 8% £ Aron edu/akronlawreview/vol19/iss4/9
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statement that there was a tenure system, that each faculty member is granted
tenure as long as his teaching services were acceptable and he cooperated with
his superiors and peers.

The Court held that the respondent’s allegations, if proven, constituted
sufficient basis to grant the respondent a hearing.*' If it were true that the col-
lege had established an unwritten policy which was tantamount to tenure, that
policy would be sufficient to create an entitlement to employment.” Therefore,
the entitlement would constitute a property right, and a hearing would be
necessary to prevent the loss of such right and to satisfy the due process pro-
cedural requirements.*

4. Arnett v. Kennedy

The next case involving due process and employment termination was
Arnett v. Kennedy.* Wayne Kennedy was a non-probationary federal
employee in the competitive civil service, and he was a field representative in
the Chicago Regional Office of the Office of Economic Opportunity (OEQO).
The appellee’s employment was terminated, pursuant to the Lloyd-LaFollette
Act, which provides the procedures for the dismissal of non-probationary
employees. Under the Lloyd-LaFollette Act, trial type procedures are con-
ducted subsequent to termination. Kennedy was dismissed for accusing his
superior of attempting to bribe an official of a local community organization
with which the OEO dealt. The appellee was sent a notification of Proposed
Adverse Action. Kennedy refused to respond to the charges, and instead, he
asserted that the charges were unlawful because he contended that he had a
right to an impartial hearing prior to termination. The appellee instituted suit;
the district court held that the Lloyd-LaFollette Act and the germane regula-
tions were unconstitutional on the ground that Kennedy was denied due pro-
cess of law because the procedures of the OEOQ failed to provide for an impar-
tial trial-type hearing prior to dismissal.

The Supreme Court, with Justice Rehnquist writing for a plurality,” held
that the termination procedures were in compliance with the Due Process
Clause. Justice Rehnquist reasoned that the property interest in continued
employment was conditioned by the procedural constraints contained in the
granting of the position.* The Court stated that “where the grant of a substan-
tive right is inextricably intertwined with the limitations on the procedures
which are to be employed in determining a right, a litigant in the position of ap-

3 d. at 599-600.

2/d. at 601.

B31d. at 601-602.

416 U.S. 134 (1974).

3The plurality consisted of C.J. Burger, J. Stewart. and J. Rehnquist.

Publ’i‘s{qdécféyl ?(i’e-ellg)?éhange@UAkron, 1986
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pellee must take the bitter with the sweet.”?’

In a concurring opinion written by Justice Powell, and joined in by Justice
Blackmun, the Court held that the dismissal procedures were constitutional.
Justice Powell conducted a balancing test, and he concluded that the govern-
ment’s interest in maintaining an efficient civil service mandated that a hear-
ing be conducted after termination.*® Prolonged retention of an unsatisfactory
employee could adversely affect discipline and morale at the agency, foster
disharmony, and impair the efficiency of the agency.”” Moreover, Justice
Powell stated, unlike the welfare recipient in Goldberg, a public employee may
have independent resources to overcome the temporary adversity.® In addi-
tion, the employee may secure temporary employment in the private sector or
he may apply for public assistance.”

The Kennedy decision was a deviation from applicable precedent because
the government employee was a non-probationary employee.” Therefore,
under the rationale of cases like Roth and Sindermann, Kennedy had a
recognized property interest in continued employment as a federal civil ser-
vant, and he would have been entitled to certain minimal constitutional pro-
tections which could not be abrogated by a mere statute.”

5. Bishop v. Wood

The final employment dismissal due process case is Bishop v. Wood.* The
petitioner was fired as a policeman without a hearing to determine whether
grounds existed to terminate his employment. The petitioner was a permanent
employee, and the applicable statute stated that the petitioner could be dis-
missed if he were negligent, inefficient, or unfit for his duties.** Under the ap-

1d. at 153-154.
*Id. at 167-168.

**Prolonged retention of a disruptive or otherwise unsatisfactory employee can adversely affect discipline
and morale in the workplace, foster disharmony, and ultimately impair the efficiently of an office or agency.
Moreover, a requirement of a prior evidentiary hearing would impose additional administrative costs, create
delays, and deter warranted discharges.” /d. at 168.

“Id. at 169.
“1d. at 169.

“ The plurality would thus conclude that the statute governing federal employment determines not on-
ly the nature of the appellee’s property interest, but also the extent of the procedural protections in
which he may lay claim. It seems to me that this approach is incompatible with the principles laid
down in Roth and Sindermann. Indeed, it would lead directly to the conclusion that whatever the na-
ture of an individual’s statutorily created property interest, deprivation of that interest could be ac-
complished without notice or a hearing at any time. This view misconceives the origin of the right to
procedural due process. That right is conferred, not by legislative grace, but by constitutional guaran-
tee.

Arnett, 416 U.S. at 166-167 (1974) (Powell, J., concurring). See Simon, Liberty and Property in the Supreme

Court: A Defense of Rother and Perry, 71 CALIF. L. REv. 146, 175 (1983).

Y Arnett, 416 U.S. at 166 (Powell, J., concurring). See also Van Alstyne, Cracks in “The New Property” Ad-
Judicative Due Process in the Administrative State, 62 CORNELL L. REV. 445, 465 (1977).

“426 U.S. 341 (1976).
httpArtidthe§ haRersennelQulinanee olveityeol Masiosss/o
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plicable statute, the petitioner was entitled to only a written notice of the
reasons for his discharge.*

The Court held that the termination procedures were consistent with the
Due Process Clause.?” Writing for the majority, Justice Stevens construed the
local ordinance as granting only the mandated basic procedural requirements
for employee termination.® The Court placed great reliance on the district
court’s interpretation of state law,* holding that the petitioner “held his posi-
tion at the will and pleasure of the city.”* Consequently, the petitioner was
granted limited procedural rights which were not subject to judicial review.*

In the early 1970’s, the Supreme Court rulings established minimum due
process requirements for the dismissal of non-probationary civil servants.*
Nevertheless, the Court, with its decisions in Arnett and Bishop, withdrew this
protection from non-probationary civil servants whose employment was ter-
minated, and made government employees dependent upon the safeguards em-
bodied in the relevant statutes.”® Consequently, the focus of the inquiry must
be transferred to the statutes regulating the disciplinary procedures for non-
probationary civil servants.**

L. STATUTES REGULATING DISCIPLINARY PROCEDURES FOR NON.-
PrROBATIONARY CIVIL SERVANTS

A. [Introduction

Several states and the federal government have adopted procedures for
disciplining and terminating non-probationary civil servants.” Generally, these
statutes provide for notice of the charges,* the right to counsel,” the right to a

“ld.
Y Bishop, 426 U.S. at 347.
“Jd. at 345-346.

“The Court deferred to the district court’s interpretation of local law because the law in this area was mud-
dled. Further, the district court judge had been a local practitioner, and thus, he was cognizant of local law.
Id. at 345-346.

“/d. at 345-346.
s'd. at 347.

s:Comment, Government Employee Disclosure of Agency Wrongdoing: Protecting the Right to Blow the
Whistle, 42 U. CH1. L. REv. 530, 553-554 (1975).

s\Rabin, Job Security and Due Process: Monitoring Administrative Discretion Through a Reasons Require-
ment, 44 U. CH1. L. REV. 60, 72-73 (1976).

“Van Alstyne, Cracks in “The New Property” Adjudicative Due Process in the Administrative State, 62
CORNELL L. REvV. 445, 469 (1977).

$E.g., CaL. GOVT. CODE § 19570 et. seq. (Deering 1982); ILL. ANN. STAT. §§ 10-1-18 and 18.1 (Smith-Hurd
Supp. 1985); Mass. ANN. LAws ch. 31, § 41 (Michie/Law. Coop. 1983); MIiCH. COMP. LAws ANN. § 38.416
(West 1985); MINN. STAT. ANN. § 43A.33 (West Supp. 1985); N.Y. Civ. SERv. LAW § 75 (McKinney 1983):
OHIO REv. CODE ANN. § 124.34 (Page 1984); Wis. STAT. ANN. § 230.34 (West Supp. 1985): 5 US.C. § 750!
et seq. (1983); SC.F.R. § 738.313 (1985).

*MINN. STAT. ANN. § 43A.33(3)(a) (West Supp. 1985); N.Y. Civ. SERV. Law § 75(2) (McKinney 1983). Wis.
STAT. ANN. § 230.34(1)(b) (West Supp. 1985).

“gishassy AN ghod hidH, (Mighie/Law. Coop. 1983).
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hearing,’® and the right to a written decision.”” This paper will concentrate on
examining the following state statutes: California,* Illinois municipal civil ser-
vicet* and Chicago Police Board,” and New York.* Furthermore, the
employee disciplinary process at the federal level will be explored including
Adverse Actions® and the Merit System Protection Board (MSPB).**

B. The State Statutes
1. California

California has a comprehensive statute which governs proceedings
against non-probationary employees.®® The statute defines the causes for
discipline,t” grants notice of the charges,® permits discovery,” grants the right
to counsel,” authorizes the issuance of subpoenas,” grants the right to a hear-
ing,” and in contested proceedings a decision will be issued.” Also, the Califor-
nia statute provides that employee disciplinary proceedings are to be con-
ducted by the State Personnel Board.™

2. lllinois

The Illinois statute pertaining to municipal civil service disciplinary pro-
ceedings provides that a discharged employee must have notice of the charges,

#E.g. N.Y. Civ. SERV. LAw § 75(2) (McKinney 1983).
YE.g.. CaL. GOVT. CODE § 19582 (Deering 1982).
“CAL. GovT. CODE § 19570 et. seq. (Deering 1982).
*ILL. ANN. STAT. § 10-1-18 (Smith-Hurd Supp. 1985).
*fL1.. ANN. STAT. § 10-1-18.1 {Smith-Hurd Supp. 1985).
SN.Y. Civ. SERV. Law § 75 (2) (McKinney 1983).

“S5 US.C. § 7501 er. seq. (1983).

SCaL. GovT. ConE § 19574 er. seq. (Deering 1982).

“QOne of the strengths of the California statute is that it extensively defines the causes for discipline. Some of
the causes for discipline are: incompetency; inefficiency; neglect of duty; insubordination; drunkenness; in-
temperance; and unlawful discrimination. CAL. GOvT. CODE § 19574 (Deering Supp. 1986).

¢ An employee must be served with a statement informing him of the nature of the proceeding, the grounds
for the action, and that he has the right to answer the charges. CAL. GOVT. CODE § 19574 (Deering Supp.
1986).

“The notice must in ordinary language inform the employee of the reasons why the adverse action is being
commenced, that he has the right to reply to the charges, and that the deadline by which the appeal must be
filed. Id. at § 19574.

“The statute grants the right to inspect documents pertinent to the proceeding and which would be admissi-
ble at the hearing. /d. at § 19574.1. Moreover, an employee is entitled to interview other employees who
have information relevant to the proceeding. /d. at § 19574.1.

*Id. at § 19574.1.
"Id. at § 19581.
1d. at §§ 19578 & 19582.

BId. at § 19582. A written decision requirement is vital because if an adverse determination is rendered the
written decision will be the basis of the appeal.
“Id. at § 19578.

https://ideaexchange.uakron.edu/akronlawreview/vol19/iss4/9 i 8
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the right to counsel, the right to a record, the right to a hearing, and the right
to receive a decision.” Significantly, the statute is silent concerning discovery,
and it fails to enunciate the grounds for which an employee may be
disciplined.” In cities with a population greater than 500,000 residents in 1I-
linois, special procedures are applicable to disciplinary proceedings involving
police officers.” A Police Board is empowered to conduct disciplinary hearings
and adopt its own rules of procedures.” The accused officer has the right to
notice of the charges against him, the right to counsel, the right to cross-
examine witnesses, the right to present witnesses on his own behalf, and the
right to a hearing.”

3. New York

New York Civil Service Law Section 75(2) defines the procedural rights of
a tenured civil servant in disciplinary proceedings.® An employee must receive
notice of the charges, has the right to counsel, the right to summon witnesses,
and the right to a hearing.® The burden of proof is on the party alleging the
misconduct or incompetency, and the technical rules of evidence are waived.®

C. The Federal Statutes
1. Adverse Actions

Adverse Actions is the term employed for disciplinary proceedings involv-
ing non-probationary federal employees.* In an Adverse Action in which the
penalty to be imposed is a suspension®* of fourteen days or less, a non-
probationary employee is afforded limited procedural rights.** The employee is
entitled to receive advance written notice of the charges including the reasons
for the proposed action.® Further, the employee must be granted a reasonable
amount of time to reply either in writing or orally, and sufficient time to sub-

BILL. ANN. STAT. ch. 24, § 10-1-18 (Smith-Hurd Supp. 1985).
*Employees may be disciplined for “just cause.” /d.

"ILL. ANN. STAT. ch. 24, § 10-1-18.1 (Smith-Hurd Supp. 1985).
ld.

®ld.

®N.Y. Civ. SERV. LAw § 75(2) (McKinney 1983).

d.

“/d.

"“‘[E]mployee‘ means an inldividual in the competitive service who is not serving a probationary or trial
period un_de( an initial appointment or who has completed 1 year of current continuous employment in the
same or similar positions under other than a temporary appointment limited to | year or less.” 5 U.S.C. §
7501(1) (1983).

““‘[S]uspension’ means the placing of an employee, for disciplinary reasons, in a temporary status without
duties and pay.” 5 U.S.C. § 7501(2) (1983).

[n an adverse action involving a suspension of fourteen days or less, an employee is not entitled to a hear-
ing. 5 US.C. § 7503(b) (1983).
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mit affidavits and other documents.” Moreover, the employee also has the
right to counsel and the right to receive a written decision.®

Different procedural rules apply when the penalty sought in an Adverse
Action includes removal, suspension for more than fourteen days, reduction in
pay, reduction in grade, or furlough.®** An employee must receive at least thirty
days advance written notice of the charges unless there are sufficient grounds
to believe that the employee has committed a crime.” In addition, the
employee must be granted at least seven days to submit responding
documents.” The pertinent statute also grants the right to counsel and the
right to a written decision.” Importantly, it is at the agency’s discretion to
grant the employee a hearing.”

2. The Merit Systems Protection Board

The Merit Systems Protection Board (MSPB) is a body that has appellate
jurisdiction over Adverse Actions,* and the MSPB has an elaborate panoply of
procedures that governs its hearings.” First of all, the MSPB has its own rules
of evidence that govern its proceedings.* Additionally, an employee is entitled
to employ all the discovery devices under the Federal Rules of Civil Procedure
including depositions, interrogatories, production of documents and things,
and requests for admissions.”” If a party fails to comply with an order, the ad-
ministrative law judge is authorized to sanction the noncomplying party.”® A
litigant is entitled to have his case heard before an impartial official,” and a
litigant may make a motion to disqualify a biased administrative law judge.'®

All MSPB hearings are public,'* and transcripts are kept of all of the pro-

5 US.C. § 7503(b}2) (1983).

85 US.C. §§ 7503(b)(3) & (4) (1983).
#5 US.C. § 7512(1) (2), (4), (3) & (5) (1983).
*5 US.C. § 7513(b) (1) (1983).

5 US.C. § 7513(b)(2) (1983).

25 US.C. §§ 7513(b) (3) & (4) (1983).
%5 US.C. § 7513(c) (1983).

*5 US.C. § 7503(c) & 7513(d) (1983).
»5 C.F.R. § 1201.11 et. seq. (1985).
%5 C.F.R. § 1201.61-67 (1985).

5 C.F.R. § 1201.72 (c) (1985).

%5 C.F.R. § 1201.43(a) (1985).

#®5 C.F.R. § 1201.41(b) (1985).

1w« Any party may file a motion requesting the presiding official to withdraw on the basis of personal bias or
other disqualification and specifically setting forth the reasons for the request. The motion shall be filed as
soon as the party has the reason to believe there is a basis for disqualification.” 5 C.F.R. § 1201.42(b) (1985).

W*“Hearings shall be open to the public. However, the presiding official may order a hearing or any part
thereof closed, where to do so would be in the best interests of the appellant, a witness, the public or other af-
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ceedings.'? If necessary, a litigant may obtain a subpoena.'” Moreover, an
employee has the right to be assisted by counsel." If it is found that a case was
filed in bad faith, an employee may attempt to secure reimbursement of legal
fees.' An employee is entitled to a written decision with findings of facts and
conclusions, an order containing the final disposition of the case, and a state-
ment concerning the date when the decision will become final.'*

The next portion of this paper will discuss the major procedural aspects of
disciplinary proceedings and recommendations will be offered concerning the
implementation of new procedures.

IV. NOTICE AND SERVICE OF THE CHARGES

Notice of the charges, and thus, the opportunity to defend against the
charges is fundamental.'” The notice should be written to apprise the
employee of the charges against him; accordingly, the notice should be written
in ordinary language.'® Further, notice should be served by either personal ser-
vice or certified mail with proof of service to insure that service was effec-
tuated." If the notice of the charges is vague, an employee should be entitled
to a bill of particulars.'?

An employee must have sufficient time to deliberate and interpose an
answer." Various disciplinary proceedings are complex actions which may in-

w24 A verbatim record made under the supervision of the presiding official shall be kept of every hearing and
shall be the sole official record of the proceeding.” 5 C.F.R. § 1201.53(a) (1985).

w5 C.F.R. § 1201.81 (1985).
™5 C.F.R. § 1201.31 (a) (1985).

w[Tlhe presiding official may require payment by the agency of reasonable attorney fees if the appellant is
the prevailing party and payment is warranted in the interests of justice.” 5 C.F.R. § 1201.37{a) (1985).

w5 C.F.R. §§ 1201.111(b)(1), (2} & (3) (1985).

9]n the landmark case of Mulland v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950), the Supreme
Court stated that notice of a pending action must be devised so as to inform the interested parties. The
statutes regulating disciplinary proceedings provide that an employee must be furnished with a copy of the
disciplinary charges. OHIO REV. CODE ANN. § 124.34 (Page 1984); 5 C.F.R. § 7503(b)(1) (1980). Most
statutes do not provide guidelines for the type of notice which must be furnished to the employee. The
California statute is a good statute because it establishes minimum standards for giving notice. In California
the notice must:

1) state the nature of the proceeding;

2) state the date of the action;

3) contain a statement of the cause of action;

4) be written in ordinary language;

5) advise the employee of his rights.
CAL. GOVT. CODE § 19574 (Deering 1984).

1CAL. GOvT. CODE § 19574 (Deering 1984).

"This provision is intended to insure that the employee is actually notified that there is an impending
disciplinary hearing.

" Although the New York Civil Service Law does not provide for a Bill of Particulars, under case law an ac-
cused employee may secure a Bill of Particulars. Fitzgerald v. Libous, 44 A.D.2d 660, 405 N.Y.S.2d 32, 376
N.E.2d 193 (1978); Owen v. Town Bd. 94 A.D.2d 768, 462 N.Y.S.2d 715 (1983); Pachucki v. Walters, 56
A.D.2d 677, 391 N.Y.S.2d 917 (1977).
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volve several incidents, and therefore, time is necessary to draft a responsive
pleading. Consequently, an employee should be allowed a minimum of ten
calendar days to submit an answer.'"?

V. DISCOVERY
A. Discovery in Civil Litigation

The Federal Rules of Civil Procedure (FRCP) authorize various devices
to secure information relevant to the controversy from other parties, which in-
cludes depositions, interrogatories, production of documents and things, entry
upon land for inspection, and requests for admissions.'*® Litigants are entitled
to obtain discovery of any matter not privileged and which is relevant to a
claim or defense.'* Thus, to facilitate the resolution of disputes the discovery
rules are to be construed liberally.'”® By utilizing discovery the parties are able
to intelligently evaluate the issues, and to determine whether it is prudent to
negotiate a settlement.''¢

Most states have liberalized their discovery procedures to mirror the
FRCP thereby providing for broad discovery."” On the state level, discovery

minimum of eight days to interpose an answer. N.Y. Civ. SERv. LAw § 75(2) (McKinney 1983) Minnesota
grants an employee five working days in which to submit an answer. MINN. STAT. § 43A.33 (1984). Five
working days is insufficient to prepare a responsive pleading because research and client interviews may take
more than five days.

A federal civil servant who faces the possibility of being terminated is allowed a minimum of seven days to
submit a written answer. 5 U.S.C. § 7513(b)(2) (1983). Additionally, a federal civil servant who faces a penal-
ty of suspension of fourteen days or less is permitted a reasonable time to respond to the charges. 5 US.C. §
7503(b)(2) (1983).

"MCalifornia grants a civil servant twenty calendar days to submit an answer. CAL. GovTt. CopE § 19575
(Deering 1982). Section 19575 reads in part: “No later than 20 calendar days after service of adverse action,
the employee may file with the board a written answer to the notice, which answer shall be deemed to be a
denial of all of the allegations of the notice of adverse action not expressly admitted.” CAL. GovT. CODE §
19575 (Deering 1982). Indeed, it is difficult to comprehend why a litigant in a civil proceeding should be
granted a longer period in which to interpose an answer than a civil servant who is in jeopardy of being ter-
minated.

iSee FED. R. C1v. P. 26(a), 30, 31, 33, 34. Also, the Federal Rules of Civil Procedure authorize the physical
and mental examination of parties whenever the physical or mental condition of a party is in disupte. FED.
R. Civ. P. 35.

Fep. R. Civ. P. 26(b). The key concept is relevancy, and thus, the Supreme Court has observed: “‘[R]ele-
vant to the subject matter involved in the pending action’ — has been construed broadly to encompass any
matter that bears on, or that reasonably could lead to other matter that could bear on, any issue that is or
may be in the case.” Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 351 (1978). See also Local 13, De-
troit Newspaper v. NLRB, 598 F.2d 267 (D.C. Cir. 1979); 4 J. MOORE, Moore's Federal Practice { 26.56
{1984).

"5“The discovery provisions of the Federal Rules of Civil Procedure allow the parties to develop fully and
crystallize concise factual issues for trial. Properly used, they prevent prejudicial surprises and conserve

precious judicial energies. The Supreme Court has said that they are to be broadly and liberally construed.
Burns v. Thiokol Chemical Corp., 483 F.2d 300, 304 (5th cir. 1973).

""sThe more information that is made available to counsel the better the opportunity for counsel to assess the
merits each party’s position. This is especially important where special damage provisions exist. For exam-
ple, in antitrust actions treble damages and legal fees are recoverable. 15 U.S.C. § 15(a) (1983).

WE.g., ILL. STAT. ANN. ch. 110A, Rule 201 (Smith-Hurd 1985); N.Y. C.P.L.R. § 3101(a) (McKinney Supp.
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devices include depositions, interrogatories, admissions of fact, production and
inspection of documents, and physical and mental examination."® If a litigant
fails to adhere to the discovery rules then various sanctions are available to
compel the recalcitrant litigant to comply with the discovery request.'” The
state courts have also steadfastly maintained that discovery statutes are to be
interpreted liberally to facilitate the resolution of disputes,'” and to foster the
ascertainment of truth.'?!

B. Discovery in Criminal Proceedings

In a criminal proceeding there are compelling reasons for granting a
defendant extensive discovery.'? A defendant may be unable to recall the
material facts of the events in question, and he may lack all the documents and
objects which are consequential in resolving his guilt or innocence.'”
Discovery facilitates intelligent plea bargaining because a defendant will be
cognizant of the pertinent information that will be utilized against him at
trial."® Importantly, it must be borne in mind, that a defendant is entitled to a
fair trial, and the discovery process enables him to prepare for trial.'”

The Federal Rules of Criminal Procedure afford a defendant liberal dis-
covery rights.”” Rule 16 of the Federal Rules of Criminal Procedure authorizes
a defendant to inspect and copy a substantial amount of information.'” The

See, e.g., CAL. CIv. PrO. §§ 2019, 2030, 2033, 2031, & 2032 (Deering Supp. 1986); ILL. ANN. STAT. ch. 110,
§2-1003 & ch. 110.A, Rules 213, 216, 214 & 215 (Smith-Hurd 1983); N.Y. C.P.L.R. RuLEs 3107, 3120 & §§
3130, 3121 & 3123 {(McKinney Supp. 1986).

WE g, CAL CIv. PRO. § 2034 (Deering Supp. 1985); N.Y. C.P.L.R. § 3126 (McKinney Supp. 1986).

wWilliamson v. Superior Court, 21 Cal. 3d 829, 148 Cal. Rptr. 39, 582 P.2d 126 {1978); Shepard v. Superior
Court, 17 Cal. 3d 107, 130 Cal. Rptr. 257, 550 P.2d 161 {1976); Carlson v. Superior Court, 56 Cal. 2d 431,
IS Cal. Rptr. 132, 364 P.2d 308 (1961); Monier v. Chamberlain, 35 Iil. 2d 351, 221 N.E.2d 410 (1966).
Carlson v. General Motors Corp., 9 lIl. App. 3d 606, 289 N.E.2d 439 (1972); Petty v. Riverbay Corp., 92
A.D.2d 525. 459 N.Y.S.2d 441 (1983); Goldberg v. Blue Cross, 81 A.D.2d 995, 440 N.Y.S.2d 349 (1981).

12 Riehler v. White Metal & Rolling & Stamping Corp., 30 [Il. App. 3d 435, 333 N.E.2d 716 (1975); Allen v.
Crowell-Collier Publishing Co., 21 N.Y.2d 403, 288 N.Y.S.2d 449, 235 N.E.2d 430 (1968).

10 a criminal proceeding the State is able to employ its vast resources to secure a conviction, and hence,
Professor Abraham Goldstein has observed:

“[T]he threat of imprisonment makes the criminal sanction an especiaily grave and terrifying one; an in-
herited tradition, reflected in constitutional law, makes more specific requirements for criminal cases than it
does for civil; there is a general feeling that most cases find the state and defendant mismatched — with the

state having far the better of it in prestige and resources.” Goldstein, The State and the Accused: Balance of

Advantage in Criminal Procedure, 69 YALE L.J. 1149, 1150 (1960).
Wpye. The Defendant’s Case for More Liberal Discovery, 33 F.R.D. 82 (1963).
WSee generally 2 C. WRIGHT. FEDERAL PRACTICE AND PROCEDURE § 252 (2d ed. 1982).

15Pjtchess v. Superior Court, 11 Cal. 3d 531, 535, 11 Cal. Rptr. 897,900, 522 P.2d 305, 308 (1974); People v.
Boucher, 62 Ill. App. 3d 436, 439, 379 N.E.2d 339, 342 (1978).

»Rule 16(a) of the Federal Rules of Criminal Procedure entitles a defendant to secure or inspect a copy of
any statement made by him; to obtain a copy of his criminai record; to inspect documents and tangible ob-
jects: and to inspect and copy results of physical examinations or scientific tests or experiments. FED. R.
CrRIM. P. 16(a).

2Gee 8 ). MOORE, MOORE'S FEDERAL PRACTICE § 16.01 er. seq. (1985).
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due process clause mandates the right to Rule 16 information.'® California,'?

Illinois,”*® and New York"! have enacted statutes regulating the disclosure of
information in criminal proceedings, and the courts in these jurisdictions have
rigorously enforced a defendant’s right to secure such information.'*

C. Discovery in Disciplinary Proceedings

Most jurisdictions limit discovery in disciplinary proceedings.'** California
provides for liberal discovery, and allows an employee to inspect documents
and interview other employees."* Moreover, MSPB permits an employee to
utilize all the discovery mechanisms of the FRCP, and hence, at the appellate
level a federal employee has substantial discovery rights.'” The failure to fur-
nish discovery places an accused employee at a severe disadvantage.'* It is dif-
ficult to understand why parties in civil and criminal proceedings are entitled

BIn the landmark case of Brady v. Maryland, 373 U.S. 83 (1963), the Supreme Court held “that the suppres-
sion by the prosecution of evidence favorable to an accused upon request violates due process where the
evidence is material either to guilt or punishment, irrespective of the good faith or bad faith of the prosecu-
tion.” Id. at 87.

'WCaL. PENAL CoDE § 859 (Deering 1982).
ulLL. ANN. STAT. ch. 110A, Rule 412 (Smith-Hurd Supp. 1984).
WNLY. CrIM. PrROC. § 240.20 (McKinney Supp. 1986).

2E g., Murgia v. Municipal Court, 15 Cal. 3d 286, 124 Cal. Rptr. 204, 540 P.2d 44 (1975); In re Ferguson, 5
Cal. 3d 525, 96 Cal. Rptr. 594, 487 P.2d 1234 (1971); People v. Perez, 101 1Il. App. 3d 64, 427 N.E.2d 820
(1981); People v. Ingram, 91 1. App.3d 1074, 415 N.E.2d 569 (1983); People v. Wallert, 98 A.D.2d 47, 469
N.Y.S.2d 772 (1983); WAXNER. NEW YORK CRIMINAL PRACTICE. § 14.2(2) (1985).

1t is rare for a statute governing disciplinary proceedings to explicitly provide for discovery, and thus, most
statutes are silent governing discovery. E.g., ILL. ANN. STAT. ch. 24, §§ 10-1-18 & 18.1 (Smith-Hurd Supp.
1985); MAss. ANN. LAws ch. 31, § 41 (Michie/Law Co-op. 1983); MICH. ComP. LAWS ANN. § 38.416 (West
1985); MINN. STAT. ANN. § 43A.3