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OKL4HOMA EVIDENCE CODE

I. INTRODUCTION-A FEW WORDS OF PRAISE AND EXPLANATION

A. The Need For An Evidence Code

The major problem with the law of evidence is that there is too
much of it. Trial courts must decide evidence questions which involve
almost every possible problem of human knowledge, and they must
decide most of those questions in a few seconds. Appellate courts also
find it necessary to decide most of the evidence questions that come
before them very quickly. Even in those few cases in which an appel-
late court is able to spend substantial time on an evidence question the
appellate court must keep in mind the circumstances in which trial
courts make evidence rulings. Therefore it should not be surprising
that much of the law of evidence is confused, unclear, archaic, and in-
consistent. Indeed, what should be surprising is that the common law
of evidence has worked as well as it has.

The Oklahoma Evidence Code,I which went into effect on October
1, 1978, promises to improve and to clarify the law of evidence, but the
Code cannot do the impossible. It cannot reduce the number of evi-
dence questions which must be decided, nor can it completely restate
the law of evidence. It can, however, eliminate certain requirements
which no longer seem necessary and state some reasonably clear and
well chosen principles with which lawyers and judges can approach fu-
ture trials.

B. The Oklahoma Evidence Code Is Based Upon the Federal Rules
of Evidence

The Oklahoma Evidence Code is based upon and is very similar to
the Federal Rules of Evidence.2 Although earlier efforts to produce an

I. Oklahoma Evidence Code, ch. 285, 1978 Okla. Sess. Laws (to be codified as OKLA. STAT.
tit. 12, §§ 2101 to 2107, 2201 to 2203, 2301 to 2305, 2401 to 2411, 2501 to 2513, 2601 to 2615, 2701
to 2705, 2801 to 2806, 2901 to 2903, 3001 to 3008, and 3101 to 3103). In this article all citations as
well as textual references to the Oklahoma Evidence Code will be called by section numbers as
they appear in the Senate Bill, since these numbers are largely the same as the numbers of the
corresponding federal evidence rules and the numbers of the rules in the proposed Oklahoma
Evidence Code. The codification uses the same numbering system but adds 2,000 to each number,
thus a citation or textual reference to § 401 indicates codification at OKLA. STAT. tit. 12, § 2401
(Supp. 1978). In addition, textual references to the Code refer to the Oklahoma Evidence Code as
enacted, although the full name is also used where needed for clarity.

2. See note 6 infra and accompanying text.
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evidence code for Oklahoma had been made,' the Evidence Code
which the Oklahoma legislature finally adopted was based largely upon
the efforts of the Subcommittee on Evidence of the Code Procedure-
Civil Committee of the Oklahoma Bar Association. 4 Ed Abel, chair-
man of the Subcommittee, stated that it had "worked diligently for al-
most four years to draft a set of rules for Oklahoma as close as possible
to the Federal Rules and yet preserve, in a very few cases, those ex-
isting Oklahoma rules which the subcommittee felt were worthy of con-
tinuation."5 Chairman Abel suggested three reasons that the
Subcommittee chose the Federal Rules of Evidence as a model:6 law
reform,7 workability,8 and the need for uniformity between state and
federal practice.9

Except for the articles on judicial notice, presumptions, and privi-

3. In 1961, the Oklahoma Bar Association Journal published the 1953 Uniform Rules of
Evidence as promulgated by the National Conference of Commissioners on Uniform State Laws
together with a commentary prepared by Professor Maurice H. Merrill on the relationship be-
tween those proposed rules and existing Oklahoma law. 33 OKLA. B.A.J. 599 (1961).

In 1969, a Subcommittee of the Code Procedure-Civil Committee of the Oklahoma Bar
Association completed a three-year study by publishing Oklahoma Rules of Evidence (tentative
draft No. 3), 40 OKLA. B.A.J. 1839 (1969).

4. The Subcommittee consisted of Ed Abel, (chairman), Burck Bailey (who had chaired the
1966-1969 efforts), James W. (Bill) Berry, James R. Cox, David Fields, Kent Frates, Eric Groves,
Norman A. Lamb, Kenneth McKinney, Judge Homer Smith, Tom Wallace, and Professor Leo H.
Whinery of the University of Oklahoma College of Law. Professor Whinery served as Reporter of
the Subcommittee. Chairman Abel wrote of Professor Whinery's efforts:

Finally, lawyers and judges of the State of Oklahoma should be apprised of the out-
standing work and dedication to this project of Professor Leo H. Whinery of the Univer-
sity of Oklahoma Law Center. Were it not for Professor Whinery's dedication, the
untold hours spent by him in research, and his drafting of these rules and comments it
would not have been possible for the subcommittee to have completed its work.

Subcommittee on Evidence of the Code Procedure-Civil Committee of The Oldahoma Bar Asso-
ciation, Proposed Oklahoma Code of Evidence, 47 OKLA. B.A.J. 2606, 2606-07 (1976) [hereinafter
cited as Proposed Code].

5. Proposed Code, supra note 4, at 2606.
6. In addition to the Federal Rules of Evidence, the 1974 Uniform Rules of Evidence were

also used as a model for the Code as finally proposed by the Subcommittee. However, the 1974
Uniform Rules of Evidence were themselves based on the Federal Rules. As Chairman Abel
stated:

In most instances the rules are identical to the Federal Rules and in only three Articles,
where the rules were simply not appropriate to a state code of evidence, were any sub-
stantial departures made from the Federal Rules. Moreover, the draft of the subcommit-
tee is now substantially in accord with the Uniform Rules of Evidence as modified by the
Conference of Commissioners on Uniform Rules in 1974 to conform to the Federal
Rules.

Proposed Code, supra note 4, at 2606-07.
7. Proposed Code, supra note 4, at 2607.
8. Id.
9. Chairman Abel stated:
[The Federal Rules of Evidence were] finally selected by the subcommittee as the guide
to follow, largely to assure uniformity between the Federal rules and any Oklahoma code
that might be adopted subsequently so that an essentially uniform set of rules might be

8
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OKLAHOMA EVIDENCE CODE

leges, the proposed Code which was sent to the legislature was almost
identical to the Federal rules of Evidence. The organization of the
Code, the numbering of the rules, and the language of the rules were
almost the same. The Subcommittee made changes in the language of
a federal rule or rejected a federal rule only for definite purposes.

The Code which the legislature finally adopted is firmly based
upon the Code which the Subcommittee proposed;' 0 therefore, it is also
firmly based upon the Federal Rules of Evidence. The basic ideas and
structure are the same and the numbering is almost the same. This
similarity is somewhat concealed, however, by the enormous number of
small changes which appear in the Code as it was enacted.

Some of the changes which the legislature made in the language of
the Code were apparently intended to change the meaning of the par-
ticular provision involved or at least to eliminate an objectionable
phrase. Most of the changes, IQ wever, appear to have been made
merely for purposes of style--either to make the Code conform more
closely to the style of other Oklahoma statutes or merely to improve the
style. Unfortunately, one of the effects of these changes is to make it
more difficult to compare a federal rule with the Code section to which
it corresponds. Close inspection usually suggests that the rewording
has not changed anything," but the rewording does seem to require
such close inspections. 2

To avoid confusion, the reader should be aware of two formal dif-
ferences between the Oklahoma Evidence Code and the Federal Rules
of Evidence. The first distinction is that the Code uses the word "sec-
tion" for what the Federal Rules calls a "rule". Thus, Oklahoma Code
sections will be compared to federal rules. Although corresponding
sections and rules will often have the same number, this is not always
true. In addition, this article will frequently discuss the Subcommit-

applied by the lawyers irrespective of the court in which they might practice, Federal or
State, and thereby further expedite and improve the trial of cases in Oklahoma.

Proposed Code, supra note 4, at 2606.
10. Professor Whinery and Dean Frank T. Read both contributed greatly to the success of

efforts to secure the adoption of the Code by the Oklahoma legislature.
1I. However, the meaning of a part of § 407 may have been changed unintentionally. See

notes 83-89 infra and accompanying text.
12. In the appendix which follows this article, the federal evidence rule (or any other ac-

knowledged ancestor) which corresponds to each section of the Code is indicated, accompanied by
an opinion of whether the Code section is reworded, changed, or the same as the corresponding
federal rule. The appendix also discusses other formal differences between the Code and the
Federal Rules.
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tee's proposed Evidence Code whose provisions were also called
"rules."

The second formal difference between the Code and the Federal
Rules is the method used to designate subdivisions. This difference is
illustrated by the fact that Code section 404(A)(2) corresponds to fed-
eral rule 404(a)(2) and to proposed Oklahoma rule 404(a)(2), and that
section 801(4)(a)(1) corresponds to federal rule 801(d)(1)(A) and to
proposed Oklahoma Evidence rule 801(d)(1)(A).

C. The Code Is A Clearer and Improved but Incomplete Restatement
of Familiar Law

Upon examining the new Code, Oklahoma attorneys with experi-
ence in litigation will be struck by the fact that a very large part of the
Code appears to be familiar law. 3 Certainly most of the terms are
familiar, and most of the rules seem to be familiar as well. But even if
the Code did nothing but restate the Oklahoma law of evidence as it
existed, its adoption could be justified by its clarity and greater accessi-
bility. However, the Code also makes changes in the familiar law.
Many of these changes represent bold and generally successful attempts
to improve the law of evidence. Section 609 t4 is an example of such a
change, and is one which no one could overlook. It is clearly a rule
drafted by a committee (or, in fact, by a series of committees 5) whose
members were unable to agree on basic principles. It attempts to reach
a compromise between traditional rules permitting convictions of
crimes to be used to impeach a witness and recent decisions restricting
the use of prior convictions for impeachment purposes.' 6

The most successful changes made by the Code are simplifications
of prior law. Some of these simplifications merely state guidelines for
the solutions to certain problems. The most important of these is sec-
tion 403, which is discussed at several points throughout this article.

13. As Chairman Abel stated:
Perhaps of greatest significance, as these rules are examined and studied, it will be found
that there is relatively little departure from the existing Oklahoma law of evidence. Only
changes or additions were made where necessary to fill voids in the law or remove
anachronisms no longer appropriate to a modem code of evidence.

Proposed Code, supra note 4, at 2607.
14. See note 301 infra for the text of§ 609.
15. See 3 J. WEINSTEIN & M. BERGER, WEINSTEIN's EVIDENCE 609[01] & Congressional

Action on Rule 609, at 609-2 (1978 & Supp. 1978) [hereinafter cited as WEINSTEIN & BEROER] for
the history of this section.

16. For a more detailed discussion of § 609, see notes 301-07 infra and accompanying text.

[Vol. 14:227
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OKLAHOMA EVIDENCE CODE

Other simplifications resolve problems by eliminating traditional but
unnecessary restrictions. For example, the Code places very few limita-
tions on the simple principle of competency,' 7 since the Code abolishes
the dead man's statute, the disqualification of witnesses with prior con-
victions of crimes involving perjury, and almost all restrictions on testi-
mony by spouses.

These simplifications and the more elaborate changes such as sec-
tion 609 are the most noticeable modifications of the law of evidence
which the Code makes. But the most frequently found changes intro-

duced by the Code in its restatement of familiar law might be referred
to as incidental changes. These changes were often supported by the
common law, and the draftsmen of the Federal Rules and those of the
Code were forced to choose between incorporating these changes or
adopting more restrictive versions of the same rule. In such situations,
the draftsmen of the Federal Rules and those of the Code usually chose
the alternative which favored greater admissibility.

An example of this type of change is section 801(4)(b)(4). 8 This
Section deals with the question of when an out-of-court statement by
an employee can be admitted as an admission of a party opponent to be
used against his employer. The rule which is most widely adopted in
the country requires a showing that the employee was authorized to
make such a statement before the statement can be admitted against the
employer, even if the statement concerned conduct of the employee for
which the employer was responsible. 19 Thus, it could be held that a
truck driver was employed to drive a truck but not to talk about why he
had just driven his truck over the plaintiff.20 Strong arguments can be
made against a rule which separates events as naturally intertwined as
driving a truck and explaining an accident which occurred while driv-
ing it and which purports to give an employer the option to authorize
the first without authorizing the second. Many courts have either re-
jected the traditional rule or evaded its worst effects by misapplying
it.2 '

17. See notes 156-61 & 174-78 infra and accompanying text for a discussion of these few

restrictions.
18. The corresponding federal rule would be 801(d)(2)(D).
19. MCCORMICK'S HANDBOOK OF THE LAW OF EVIDENCE § 267, at 639-41 (2d ed. E. Cleary

1972) [hereinafter cited as MCCoRMICK]; 4 J. WIGMORE, EVIDENCE § 1078, at 170 n.4 (J. Chad-
bourne 1972).

20. Roush v. Alkire Truck Lines, 299 S.W.2d 518 (Mo. 1957).
21. The Federal Advisory Committee's note to the corresponding portion of federal evidence

rule 801 states:
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TULSA LAW.JOURNAL [Vol. 14:227

The law of Oklahoma on this issue prior to the adoption of the
Code appears to be somewhat uncertain,2 2 but the Code makes it clear
that statements by employees such as this hypothetical truckdriver may
be admitted against their employers as admissions bf a party opponent.
Section 801 achieves this result by dividing its treatment of statements
by employees and agents into two rules.23 Section 801(4)(b)(3) permits
statements which are actually authorized by a party to be admitted as
an admission of that party. Section 801(4)(b)(4) deals with statements

by an agent or servant of a party which are not actually authorized by
that party. Such statements are admissible as admissions by that party
if they were made by the agent or servant "concerning a matter within
the scope of his agency or employment."'24

The Code is not a complete restatement of the law of evidence.

Some of the traditional rules that are omitted could be logically derived
from some of the general rules contained in the Code, such as the gen-
eral rules of relevancy,25 and the rule authorizing limited admissibil-
ity.26 But it is quite clear that the draftsmen of the Code assumed that
those portions of the common law of evidence that were not affected by

The tradition has been to test the admissibility of statements by agents, as admissions, by
applying the usual test of agency. Was the admission made by the agent acting in the
scope of his employment? Since few principals employ agents for the purpose of making
damaging statements, the usual result was exclusion of the statement. Dissatisfaction
with this loss of valuable and helpful evidence has been increasing. A substantial trend
favors admitting statements related to a matter within the scope of the agency or employ-
ment ....

Rules of Evidence For United States Courts and Magistrates, 56 F.R.D. 183, 298 (1972) [hereinaf-
ter cited as Proposed Federal Rules]. See also MCCORMICK, supra note 19, § 267, at 641; 4 J.
WIOMORE, EVIDENCE § 1078, at 162 n.2 (J. Chadbourne 1972).

22. The Evidence Subcommittee's note to this portion of the proposed code, Proposed Code,
supra note 4, at 2646, states that the rule of § 801(4)(b)(4) is in accord with prior Oklahoma law,
citing Terrell v. First Nat'IBank & Trust Co., 204 Okla. 24, 226 P.2d 431 (1950). There is language
in that case, however, which could be used to support the argument that an employee must be
authorized to make an admission. Id. at 26, 226 P.2d at 434.

23. Section 801(4) provides, in part:
A statement is not hearsay if:

b. the statement is offered against a party and is...
(3) a statement by a person authorized by him to make a statement concerning

the subject, or
(4) a statement by his agent or servant concerning a matter within the scope of

his agency or employment. ...
24. The result under § 801(4)(b)(4) can be described as denying employers the alternative of

authorizing persons to work for them without authorizing those persons to talk about their work.
Thus, § 801(4)(b)(4) dictates that the employer who authorizes an employee to do something also
authorizes him to talk about that work; therefore, the employee's statements concerning his work
are admissible as admissions of the employer.

25. Sections 401-03.
26. Section 105.

12

Tulsa Law Review, Vol. 14 [1978], Iss. 2, Art. 1

https://digitalcommons.law.utulsa.edu/tlr/vol14/iss2/1



OKLAHOMA EVIDENCE CODE

the Code would remain intact to supplement the Code. Thus, the Code
uses such terms as direct examination, cross-examination, and leading
questions without providing definitions for those terms.z7 There is a
rule concerning access to writings used to refresh memory,28 but no rule
concerning any other aspects of refreshing memory. Similarly, there is
no reference to most of the possible means of impeaching a witness, but
it is clear that they are still available.

D. The Code Must Be Read As A Code

Clearly the Code is not a complete recasting of the law of evi-
dence. It is incomplete, and much of what it does contain is stated in
familiar language. Even so, the Code is a code. It must be read as an
entity with proper attention to all of its relevant language. One brief
example will illustrate this point. Consider the situation of a busy law-
yer who discovers just before trial that his Japanese client has brought
photocopies of his relevant business records with him rather than the
originals which he was told to bring. If this lawyer gives the Code a
cursory glance, he will find the following apparently conservative rule
in section 1002:

To prove the content of a writing, recording, or photograph,
the original writing, recording, or photograph is required ex-
cept as otherwise provided in this Code or by other statutes.

A busy lawyer who reads this section might stop his research and start
trying to obtain a stipulation from opposing counsel. This busy lawyer
would not have found the relevant provisions of the Code. Section
1002 is only one part of Article X, which contains eight sections, in-
cluding section 1001, a definitional section. Section 1001(4) provides:

A "duplicate" is a counterpart produced by the same impres-
sion as the original, or from the same matrix, or by means of
photography, including enlargements or miniatures, or by
mechanical or electronic recording or by chemical reproduc-
tion, or by other equivalent technique which accurately repro-
duces the original.

The term "duplicate" reappears in section 1003, which provides:

A duplicate is admissible to the same extent as an original
under this rule or as may otherwise be provided by statute
unless:

27. Sections 611(C), 61 1(D), and 801(4)(a).
28. Section 612.
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1. A question is raised as to the authenticity of the original;
or

2. In the circumstances it would be unfair to admit the du-
plicate in lieu of the original.

The foregoing example illustrates a second point in addition to the
necessity of considering all of the relevant language in the Code in or-
der to determine what a particular section means. The Code is fre-
quently of surprisingly little help in referring a reader to other relevant
Code provisions. How is the reader to discover when "except as other-
wise provided" refers to an important exception such as section 1003
and when, as in section 601, the same language refers to minor and
unlikely exceptions? The hard answer to that question is that it is a
lawyer's responsibility to learn everything about the Code. One of the
reasons that the Federal Rules and the Code are so short is undoubt-
edly a desire that trial lawyers familiarize themselves with the entire set
of rules. The final portion of this introduction will suggest some
sources that will help lawyers to interpret the Code. These sources will
make it clear that the interrelationships between the different sections
of the Code are so complex that the absence of cross-references within
the Code sections is largely justified.

A third point about the Code as a code which the previous exam-
ple failed to illustrate, since the Code provided an answer to the prob-
lem, is that the language of the Code will not answer all questions
which arise. Of course, when that happens, prior law may be of some
assistance, but the structure of the Code itself must be considered for
assistance in interpreting its language. The best illustration of the im-
portance of considering the structure of the Code as well as its language
is the relationship between section 403 and the other sections of the
Code.29

E. Sources of Assistance

It should be apparent that the lawyers who will have to work with
the Code face a major challenge. They will have to learn how to ana-
lyze the Code as a whole and how to interpret its provisions. It is
hoped that this article will be of some assistance in both aspects of this
challenge, but the following discussion will provide some additional
sources of assistance as well.

Both the proposed Oklahoma Code of Evidence submitted by the

29. This problem is discussed in length at notes 57-82 infra and accompanying text.
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Evidence Subcommittee in 1976 and the Federal Rules of Evidence
were accompanied by comments prepared by their draftsmen which
may be helpful in interpreting the Oklahoma Evidence Code itself.
Each of the rules in the Oklahoma Evidence Subcommittee's proposal
is accompanied by an Evidence Subcommittee's note briefly explaining
the purpose of the rule and its relationship to prior Oklahoma law.30

Each of the rules contained in this proposal became a section of the
Code as it was finally adopted by the legislature, and the proposed rule
which corresponds to a particular Code section can easily be found.31

Furthermore, a slightly revised version of the Evidence Subcommittee's
notes32 appears throughout the supplement to title 12 of the Oklahoma
Statutes Annotated in the form of comments to the enacted Code sec-
tions.33

The Federal Rules of Evidence were also accompanied by com-
ments prepared by their draftsmen, and Oklahoma lawyers will find
those comments helpful in dealing with the Oklahoma Evidence Code.
However, the number and the complexity of these comments are al-
most overwhelming. There are two reasons for this. First, the com-
ments which accompanied the preparation of the Federal Rules dealt
somewhat more fully than did the Oklahoma notes with the problems
of applying a short series of evidence rules to the apparently unlimited
number of problems that can arise in a trial. Thus, the federal com-
ments are more complex. Second, there were an enormous number of
comments by draftsmen of the Federal Rules of Evidence because
those rules had an enormous number of draftsmen.

The Federal Rules of Evidence went through both the complete
process for adoption as rules by the Supreme Court of the United
States and the complete process for adoption as statutes by Congress.
The Rules were first prepared by an Advisory Committee on Rules of

30. Proposed Code, supra note 4.
31. In Article I, the legislature added a § 101, moved rule 101 to § 103, and added one

number to the section numbers for each of the remaining rules. Thus rule 103 became § 104 and
so on. In Article V, the legislature added § 506 and therefore added one number to the numbers
of sections corresponding to rules 506 through 512.

32. OKLA. STAT. ANN. tit. 12, §§ 2101 to 3101 (Supp. 1978). The word section and the appro-
priate section numbers have been substituted for the references to the proposed rules, and almost
all references to the 1969 proposed Code have been dropped. New notes have been written for
§§ 506 (in which the legislature added a newsman's privilege) and 410 (which was based upon the
amended federal rule rather than the original federal rule used as a model by the Subcommittee),
and minor changes have been made in the language of many notes.

33. This treatment of the original notes suggests that the Subcommittee believed that the
many changes in the language of the Code which the legislature made did not affect the meaning
of many provisions. See notes 11-12 supra and accompanying text.
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Evidence appointed by the Chief Justice of the United States.34 This
Advisory Committee published two well-publicized drafts35 with Advi-
sory Committee's notes before preparing the draft which the Supreme
Court of the United States accepted and attempted to adopt. 36 The
Advisory Committee's notes which accompanied each draft were in-
tended to explain the rules and were changed to conform to changes in
the rules themselves in the various drafts. The notes were also excellent
essays on the evidence problems which the rules attempted to solve.
Undoubtedly, much or even all of the credit for the quality of those
notes must be given to the Reporter to the Advisory Committee, Pro-
fessor Edward W. Cleary.

The draft of the Federal Rules of Evidence which the Supreme
Court had accepted was prevented by Congress from becoming effec-
tive.37 Congress then undertook to prepare the Federal Rules of Evi-
dence itself. This effort produced a full legislative history: House
hearings,38 a House report,39 Senate hearings,40 a Senate report,41 and a
Conference Committee report, 42 as well as some debates on the floor of
Congress43 before the version of the rules which was finally adopted
went into effect on July 1, 1975."

Several efforts have been made to organize this mass of commen-
tary on the Federal Rules of Evidence. The most widely used of these
is a compilation prepared by Professor Cleary for the Federal Judicial
Center which has been reproduced in a number of forms including a

34. See Committee on Rules of Practice and Procedure of the Judicial Conference of the
United States, Preliminary Draft of Proposed Rules on Evidence for the United States District
Court and Magistrates, 46 F.R.D. 161, 173-74 (1969) [hereinafter cited as Preliminary Draft].

35. Preliminary Draft, supra note 34; Committee on Rules of Practice and Procedure of the

United States, Revised Draft of Proposed Rules of Evidence for the United States Courts and
Magistrates, 51 F.R.D. 315 (1971). There was also a "less-publicized draft" published informally
by the Judicial Conference of the United States in October, 1971. Rothstein, The Proposed
Amendments to The Federal Rules of Evidence, 62 Gao. L.J. 125, 126 n.4 (1973).

36. Proposed Federal Rules, supra note 21.
37. An Act, Pub. L. No. 93-12, 87 Stat. 9 (Mar. 30, 1973).
38. Hearings (on Proposed Rules ofEvidence) Before the Special Subcomm. On Reform of

Federal Criminal Laws of the House Comm on the Judiciary, 93d Cong., 1st Sess., Ser. 2 & Supp.
(1973) [hereinafter cited as House Hearings].

39. H.R. REP. No. 650, 93d Cong., Ist Sess. (1973) [hereinafter cited as HousE REPORT].
40. Hearings on Federal Rules ofEvidence before the Comm. on the Judiciary, United States

Senate, 93d Cong., 2d Sess. (1974) [hereinafter cited as Senate Hearings].
41. S. REP. No. 1277, 93d Cong., 2d Sess. (1974) [hereinafter cited as SENATE REIPORT].
42. H.R. REP. No. 1597, 93d Cong., 2d Sess. (1974) [hereinafter cited as CONFERENCE RE-

PORT].
43. 120 CoNG. REc. 2366-94, 36925-26, 37069-84 (1974).
44. An Act, Pub. L. No. 93-595, 88 Stat. 1296 (Jan. 2, 1975).
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pamphlet published by West.45

Further assistance is available from several commentaries on the
Federal Rules of Evidence. These include works by Judge Weinstein
and Professor Berger,46 by Professor Rothstein,47 and by Professors
Saltzburg and Redden.48 Professor Moore, with the assistance of Helen
I. Bendix, has added two volumes dealing with the Federal Rules of
Evidence to his multivolume set on federal practice.49 Also, a newslet-
ter in Federal Rules of Evidence developments edited by Professor
Schmertz" is available. Furthermore, two of the most interesting sets
of commentary-one by the late Professor Louisell and Professor
Mueller' I and one by Professors Wright and Graham52 -are still in the
process of preparation and publication.

II. RELEVANCY

A. General Rules of Relevancy (Sections 401, 402, and 403)

1. The Minimum Standard of Sections 401 and 402

The Oklahoma Evidence Code contains two general rules of rele-
vancy. The first rule is a general standard created by sections 401 and
402. Section 4013 adopts the broadest possible definition of relevant
evidence. Under that section, relevant evidence means evidence having
any tendency to make the existence of some fact more or less probable

45. FEDERAL RULES OF EVIDENCE FOR UNITED STATES COURTS AND MAGISTRATES (West
1975). The United States Code Annotated has organized the comments of the draftsmen in a
similar manner, and also organizes both pre-Rules and post-Rules federal cases in annotations to
the Federal Rules. 28 U.S.C.A. Federal Rules of Evidence (1975 & Supp. 1978).

46. WEINSTEIN & BERGER, supra note 15, is an eight volume set which was originally pub-
lished in 1975 but is supplemented through both replacement pages and supplements. It is very
detailed.

47. P. ROTHSTEIN, UNDERSTANDING THE NEW FEDERAL RULES OF EVIDENCE (1973 &
Supps. 1974, 1975) is full of insight, but use of it is complicated by the fact that it began as a
commentary on the Supreme Court version of the Federal Rules.

48. S. SALTZBURG & K. REDDEN, FEDERAL RULES OF EVIDENCE MANUAL (2d ed. 1977) is a
very crowded one volume manual which reviews (very briefly) new articles as well as new cases.

49. 10-11 J. MOORE & H. BENDIX, MOORE's FEDERAL PRACTICE (1976 & Supp. 1978) [here-
inafter cited as MOORE & BENDIX].

50. The Federal Rules of Evidence News, published by Callaghan & Co.
51. 1-2 D. LOUISELL & C. MUELLER, FEDERAL EVIDENCE (1977, 1978 & Supp. 1978) [herein-

after cited as LOUISELL & MUELLER].
52. 21 C. WRIGHT & K. GRAHAM, FEDERAL PRACTICE AND PROCEDURE (1977 & Supp.

1978) [hereinafter cited as WRIGHT & GRAHAM].
53. Section 401. Definition of "Relevant Evidence."

"Relevant evidence" means evidence having any tendency to make the existence of
any fact that is of consequence to the determination of the action more probable or less
probable than it would be without the evidence.
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than it would be without the evidence. Section 40214 requires the ex-
clusion of any evidence which cannot meet this minimum standard.

The general standard required by sections 401 and 402 is a very
minimum standard because the actual value of many pieces of evidence
depends upon their being combined with other evidence. The Federal
Advisory Committee's note on the identical federal rule explained:

The standard of probability under the rule is "more...
probable than it would be without the evidence." Any more
stringent requirement is unworkable and unrealistic. As
Dean McCormick says, "A brick is not a wall," or, as Falk-
nor, Extrinsic Policies Affecting Admissibility, quotes Profes-
sor McBaine, "... [I]t is not to be supposed that every
witness can make a home run. 55

Evidence that lacks even any tendency to make something more
probable or less probable will be of no value even in combination with
other evidence and is therefore excluded.

2. The Balancing Test of Section 403

Code section 40356 creates a second, and higher, standard of rele-
vancy which must also be met by evidence which qualifies under sec-
tions 401 and 402. Section 403 establishes a balancing test under which
evidence may not be admissible if its probative value is insufficient to
justify some damaging impact it may have on the proceedings. The
Federal Advisory Committee explained the creation of this second gen-
eral standard by stating that "certain circumstances call for the exclu-
sion of evidence which is of unquestioned relevance. These
circumstances entail risks which range all the way from inducing deci-
sion on a purely emotional basis, at one extreme, to nothing more
harmful than merely wasting time, at the other extreme. ' 57

The final version of section 403 does not include "waste of time,"

54. Section 402. Relevant Evidence Generally Admissible; Irrelevant Evidence Inadmissible.
All relevant evidence is admissible, except as otherwise provided by the Constitu-

tion of the United States, the Constitution of the State of Oklahoma, by statute or by this
Code. Evidence which is not relevant is not admissible.

55. Proposed Federal Rules, supra note 21, at 216 (citations omitted).
56. Section 403. Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion or

Cumulative Nature of Evidence.
Relevant evidence may be excluded if its probative value is substantially out-

weighed by the danger of unfair prejudice, confusion of the issues, misleading the jury,
undue delay, needless presentation of cumulative evidence, or unfair and harmful sur-
prise.

57. Proposed Federal Rules, supra note 21, at 218.

[Vol. 14:227
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one of the factors included in both federal rule 403 and the version of
403 proposed by the Oklahoma Evidence Subcommittee, 8 but this
change does not affect the meaning of the section. Several of the other
factors listed in the section, such as cumulative evidence, confusion of
the issues, misleading the jury, and undue delay, can be applied to ex-
clude evidence of probative value which would involve a waste of time.
Although each of these factors would appear to involve some require-
ment beyond simple waste of time, as a practical matter one or more of
them will apply to every case in which a court would be willing to hold
that the evidence of low probative value should be excluded as a waste
of time.59

Furthermore, even if section 403 did not give the courts the power
to exclude such evidence, the courts already have that power under
older doctrines such as remoteness and collateralness. 60 These powers
are necessarily available to the courts because they are (as Holmes
pointed out with respect to the collateral issue objection) "a concession
to the shortness of life. '" 6 '

3. Unfair and Harmful Surprise Under the Oklahoma Evidence
Code

Section 403 adds to the list of circumstances which may be
weighed against the probative value of a piece of evidence one element
that was not included in federal rule 403---"unfair and harmful sur-
prise." The Federal Advisory Committee considered including surprise
as a ground of exclusion but gave two reasons for rejecting it:

While it can scarcely be doubted that claims of unfair
surprise may still be justified despite procedural requirements
of notice and instrumentalities of discovery, the granting of a
continuance is a more appropriate remedy than exclusion of
the evidence. . . . Moreover, the impact of a rule excluding
evidence on the ground of surprise would be difficult to esti-
mate.62

58. Proposed Code, supra note 4, at 2620.
59. See Dolan, Rule 403: The Prejudice Rule in Evidence, 49 S. CAL. L. REv. 220, 242 n.82

(1976).
60. Dolan demonstrates both the newness of the prejudice rule and its relationship to older

rules permitting exclusion of evidence on such grounds as remoteness and collateralness. Dolan,
supra note 59, at 221-24, 262-64.

61. Reeve v. Dennett, 145 Mass. 23, 28, 11 N.E. 938, 943-44 (1887).
62. Proposed Federal Rules, supra note 21, at 218-19.
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The Oklahoma Evidence Subcommittee added unfair and harmful sur-
prise to its draft of 403 and stated:

The Advisory Committee to the Federal Rules excludes
surprise on the theory that this should not be directed to the
exclusion of evidence but rather to a continuance to enable
the adversary to respond. Also, some codes, such as in Cali-
fornia and New Jersey, which often omit surprise are pre-
mised on the existence of modem discovery practices which
reduce the likelihood of surprise. Currently, "unfair surprise"
is a ground for the exclusion of evidence in Oklahoma. The
Subcommittee has included "unfair and harmful" surprise as
a ground for exclusion where it is an overriding, deliberate
type of surprise.63

Two points must be considered whenever evidence is sought to be
excluded under Code section 403 on grounds of surprise. First, the sec-
tion only applies if the court finds that the surprise is "unfair and harm-
ful." Second, surprise is a circumstance that can frequently be cured
through the allowance of time. This is true with respect to both fair
and unfair surprises. The trial court has the power to deal with either
kind of surprise by granting time for the surprised party to overcome
the surprise.64 Such a solution would avoid the necessity of deciding
whether a surprise was unfair, which must frequently be a difficult
question and will always be tangential.

4. Discretion of the Trial Judge Under Section 403

It is universally agreed that a rule such as section 403 calls upon
the trial judge to exercise a power that is discretionary in nature and
that decisions by the trial judge under such a rule are reversible only
for abuse of discretion.6 5 The language used in the Section is permis-

63. Proposed Code, supra note 4, at 2620.
64. Louisell and Mueller state that even under federal rule 403 which does not authorize

exclusions of evidence on grounds of either kind of surprise:
As a practical matter, it seems clear that upon making a credible claim of surprise,

trial counsel should be allowed at least a brief recess, particularly where this can be
accomplished by merely extending a midday or day's end recess. Longer adjournments
will be warranted only occasionally, perhaps the most compelling cases being those in
which some act by the opposition of the party seeking the continuance impeded the
efforts of the latter to prepare for trial. And in court-tried cases, an adjournment or
recess should be far more freely allowed than in jury cases, since the relative inconve-
nience is so much less in the former instance than the latter.

2 LouISELL & MUELLER, supra note 51, § 330, at 71 (footnote omitted).
65. As Louisell and Mueller state:

The authority of the trial judge to exclude relevant evidence pursuant to Rule 403 is
discretionary in nature. This is suggested in the very language of the Rule (especially the

[Vol. 14:227

20

Tulsa Law Review, Vol. 14 [1978], Iss. 2, Art. 1

https://digitalcommons.law.utulsa.edu/tlr/vol14/iss2/1



OKL4HOMA EVIDENCE CODE

sive ("may be excluded"), the standard is a balancing test, and the fac-
tors to be balanced are extremely general. Therefore the trial judge's
discretion is quite broad.

There are, however, limits to this discretion:

Of course the leeway which exists under Rule 403 is not
an invitation for rulings without reason, and where the record
does not reflect the basis for a ruling, review is likely to be
more strict. As an opinion for the Second Circuit aptly ob-
served, reversing a conviction where the judge disallowed tes-
timony by a certain witness on the ground of fairness but
refused on request to elaborate on the basis for his ruling,
"where the reasons for a discretionary ruling are not apparent
to counsel, they will probably not be apparent to an appellate
court."

6 6

Nevertheless, the power of the trial judge under a rule such as section
403 is great enough that Judge Weinstein and Professor Berger feel
called upon to caution trial judges:

Since the trial judge is granted such a powerful tool by
Rule 403, he must take special care to use it sparingly. The
trier must rely primarily on the lawyer for decisions on what
evidence will be useful. Except in rare situations, the good
sense of lawyers and jurors and the tactical dangers of over-
reaching provide sufficient assurance that offered relevant evi-
dence will be helpful. If there is doubt about the existence of
unfair prejudice, confusion of issues, misleading, undue de-
lay, or waste of time, it is generally better practice to admit
the evidence taking necessary precautions by way of contem-
poraneous instructions to the jury followed by additional ad-
monition in the charge.67

5. The Relationship of Section 403 to the Other Sections of
the Code

Section 403 is the most important section in the Code. It supple-
ments all the other sections and provides a basis to exclude evidence
which cannot be otherwise excluded. New users of the Code may

verbs "may be excluded"), and its legislative history. More importantly, all of the cases
cited in this section clearly recognize this fact, and the point is driven home time and
again by statements that a decision by the trial judge to receive or exclude evidence
under the Rule may be reversed only for abuse of discretion.

Id. § 125, at 9 (footnotes omitted).
66. Id. § 125, at 11 (quoting United States v. Dwyer, 539 F.2d 924, 928 (2d Cir. 1976)).
67. 1 WEINSTEIN & BERGER, supra note 15, 403101], at 403-7.
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sometimes overlook this by reading individual sections by themselves
rather than as a part of a code of evidence. The individual sections of
the Code may invite such a misreading because they do not spell out
their relationships with section 403. A careful examination of the struc-
ture and the language of the Code will make these relationships unmis-
takably clear, however. The portions of the Code dealing with
admissible evidence are "largely made up of bans on evidence rather
than affirmative provisions that certain evidence shall be admissible,"6

and evidence must pass all the bans in order to be admissible. This is
obviously true with respect to such rules as the special rules of rele-
vancy which will be discussed in the next part of this article, but it is
also true with respect to the rule against hearsay and the rules concern-
ing expert witnesses.69 These sections are all supplemented by section
403. Consequently, every question of admissibility raises a 403 prob-
lem. Each time it is asked whether a particular section will exclude
certain evidence, it must also be asked whether section 403 will exclude
that evidence even if the more particular section does not. Reference to
403 becomes so all pervasive in discussions of evidence admissibility
that Saltzburg and Redden find it advisible to remind their readers that
403 is only a rule of exclusion and cannot be used to admit evidence
that other rules exclude.7°

Commentators on the Federal Rules of Evidence have raised one
serious question about the relationship of rule 403 to a few other fed-
eral rules which will also be a serious question with respect to the scope
of section 403 of the Code. The Federal Rules of Evidence involved
are essentially the same as the corresponding sections of the Code. The
question usually arises with respect to federal rule 609, but the question
also arises with respect to rules 405 and 608. Each of these rules con-
tains provisions that certain forms of evidence may be used in certain
situations. The language of rule 609 is the strongest language of this
sort in the Federal Rules. It provides that the class of evidence with
which it is concerned "shall be admitted."' 7 1 The question is whether
any evidence which is admissible under these rules may be excluded
under 403.

68. P. ROTHSTEIN, suipra note 47, at 28.
69. For the special rules of relevancy, see notes 83-111 infra and accompanying text. For

expert witnesses, see notes 314-29 infra and accompanying text. Hearsay will be discussed in the
second segment of this series to be published later.

70. S. SALTZBURG & K. REDDEN, supra note 48, at 115.
71. Oklahoma Evidence Code § 609 is a slightly reworded version of federal evidence rule

609. Section 609 also provides that certain evidence "shall be admitted."
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The argument against applying 403 to supplement these particular
rules is that Congress decided the question of whether unfair prejudice
substantially outweighed the probative value of the classes of evidence
involved in these rules when it adopted them. In the case of rule 609,
the legislative history gives great support to such an argument. Rule
609 deals with the use of prior convictions to impeach a witness. It was
the subject of intense debate both in the Advisory Committee and in
Congress over whether the prejudicial effect of such convictions out-
weighed their probative value.72

Under the rule finally adopted by Congress, the criminal convic-
tions which may be admissible are divided into three classes. With re-
spect to two of these classes, the trial court has discretion to weigh the
probative value of the conviction against its prejudicial effect. The for-
mulas provided for these weighings differ from the formula of rule 403,
but it seems extremely unlikely that there will ever be any problems
created by those differences.

The third class of convictions admissible under rule 609 is rela-
tively recent convictions which "involved dishonesty or false state-
ment." The Congressional Conference Report explained that phrase as
meaning "crimes such as perjury or subornation of perjury, false state-
ment, criminal fraud, embezzlement, or false pretense, or any other of-
fense in the nature of crimenfalsi, the commission of which involves
some element of deceit, untruthfulness, or falsification bearing on the
accused's propensity to testify truthfully."73 Rule 609 provides that evi-
dence of a conviction of such a crime offered to impeach a witness
"shall be admitted."

Some commentators on the Federal Rules of Evidence apparently
conclude that rule 609, or at least the portion dealing with convictions
involving dishonesty or false statement, is entirely independent of rule
403. Thus Moore and Bendix state, "Rule 403 does not qualify Rule
609 since the latter is a specific rule that was carefully hammered out to
meet various suggestions and objections, and the rule contains specifics
about the exercise of discretion by the court,"7 4 and "[609](a) is equally
clear that the court has no discretion Lo exclude evidence of a prior
conviction falling in the [dishonesty and false statement] category."75

I suggest that Moore and Bendix go too far, at least on the basis of

72. 3 WEINSTEIN & BERGER, supra note 15, 609[01].
73. CONFERENCE REPORT, supra note 42, at 9.
74. 10 MOORE & BENDIX, supra note 49, § 403.02[2].
75. Id. § 609.14[1].

1978]

23

Blakey: An Introduction to the Oklahoma Evidence Code: Relevancy, Compete

Published by TU Law Digital Commons, 1978



TULSA LAW.JOURM4L

existing authority, in separating rules 403 and 609. Even Louisell and
Mueller probably go too far in their more cautious statement: "Rule
609(a) does not provide for similar discretion to exclude evidence of
convictions involving dishonesty or false statement, regardless of the
punishment, and it is entirely possible that Rule 403 cannot be invoked
in this circumstance to exclude proof of such convictions."76

These four commentators appear to be somewhat misled by the
following statement from the Congressional Conference Report:

The admission of prior convictions involving dishonesty and
false statement is not within the discretion of the Court. Such
convictions are peculiarly probative of credibility and, under
this rule, are always to be admitted. Thus, judicial discretion
granted with respect to the admissibility of other prior convic-
tions is not applicable to those involving dishonesty or false
statement.77

This statement will have to be considered in determining the relation-
ship between rule 403 and rule 609, but it should be pointed out that
this statement does not determine that relationship. The Conference
statement does not mention rule 403, and it is extremely unlikely that
the Conference Committee had rule 403 in mind when it made its state-
ment.78 The discretion which is denied to a court by rule 609 with re-
spect to convictions involving dishonesty and false statement is the
"judicial discretion granted" by rule 609 "with respect to the admissi-
bility of other prior convictions."

This is not to say that there is not a problem in reconciling rule 609
with rule 403. There is a problem. There is also a similar problem in
reconciling rules 405 and 608 with rule 403. Rule 609 does appear to
provide that prior convictions involving dishonesty and false statement
are always to be admitted. But I suggest that a party who wishes to
impeach a witness with two hundred separate convictions for check for-
gery will not be permitted to do so. If this is correct, the problem is not
whether rule 403 applies to convictions admissible under rule 609, but
rather to what extent it applies to such convictions.

Saltzburg and Redden describe the present state of the law care-
fully and correctly. "The legislative history would support the view
that Rule 609 is not fully governed by [Rule 403]." 7 The adoption of

76. 2 LOUISELL & MUELLER, supra note 51, § 126, at 28.
77. CONFERENCE REPORT, supra note 42, at 9.
78. See id. at 9-10.
79. S. SALTZBuRG & K. REDDEN, supra note 48, at 116. See also United States v. Hayes, 553
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609 was a determination by Congress of some of the problems of bal-
ancing probative value against possible prejudice that would otherwise
have been left to the courts to decide under rule 403. It would be im-
proper for the courts to ignore that congressional determination and to
reconsider the questions which Congress has decided." Thus, the
courts clearly could not decide that the prejudicial effect of prior con-
victions involving dishonesty and false statement required that they al-
ways be excluded.81 Similarly, the courts could not refuse to use the
special balancing tests which rule 609 requires to determine the admis-
sibility of the other two classes of prior convictions with which rule 609
deals.

But there are more difficult questions which have not yet been an-
swered. Suppose that the prejudicial effect of a conviction involving
dishonesty and false statement is enlarged by the fact that the defend-
ant is being tried for that same crime. Has Congress determined in
advance, by adopting rule 609, whether that particular prejudicial effect
is outweighed in such a case and should be ignored by the courts?
There is at least the possibility that rule 403 gives the courts power to
exclude that particular conviction. When attention is shifted from the
Federal Rules of Evidence to Oklahoma Code sections 403 and 609, the
question becomes even more doubtful. While the Oklahoma courts
ought to find the Congressional reports and debates on the Federal
Rules helpful in interpreting the Code, they are certainly not bound by
anything which was said there unless that idea is also adopted in the
structure and in the language of the Code.8" The structure and the lan-

F.2d 824, 827 n.4 (2d Cir. 1977); United States v. Smith, 551 F.2d 348, 358-59 n.20 (D.C. Cir.
1976); note 71 infra. But see United States v. Brasher, 548 F.2d 1315, 1326-27 (9th Cir. 1976).

80. Weinstein and Berger write that the part of federal rule 609 dealing with convictions
involving dishonesty or false statement

mandates the admission of evidence of all prior convictions of any crime-felony or
misdemeanor-involving dishonesty or false statement. It is as yet an open question
whether a conviction involving dishonesty or false statement can nevertheless be ex-
cluded in the exercise of the judge's discretion pursuant to Rule 403 on grounds of confu-
sion, waste of time, or extreme prejudice. Whatever discretion (outside of that specified)
remains under Rules 102, 403 and 611(a) is exceedingly narrow since Congress consid-
ered the prior conviction to impeach issue more fully than any other single rule and the
compromise it reached should be respected by the courts.

3 WEINSTEIN & BERGER, supra note 15, 609[03a], at 609-73 (footnote omitted).
81. This discussion assumes that both 609 and its application to a particular situation are not

unconstitutional. Saltzburg and Redden point out, "Of course, if exclusion of evidence is abso-
lutely necessary to insure a fair trial, the due process clause of the Fifth Amendment would gov-
ern." S. SALTZBURG & K. REDDEN, supra note 48, at 116.

82. See State v. Day, 91 N.M. 570, 577 P.2d 878 (1978), in which the New Mexico Court of
Appeals held that New Mexico rule 403 did apply to evidence of prior convictions involving dis-
honesty and false statement despite the adoption of an amended New Mexico evidence rule 609
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guage of Code sections 609, 405, and 608 do set forth some general
principles permitting the use of certain kinds of evidence. On the other
hand, section 403 gives the trial court the power to exclude evidence
whenever its probative value is substantially outweighed by "the dan-
ger of unfair prejudice, confusion of the issues, misleading the jury,
undue delay, needless presentation of cumulative evidence, or unfair
and harmful surprise." These sections can be reconciled by refusing to
apply section 403 to exclude evidence admissible under sections 609,
405, and 608 unless the particular facts of the cases produce special
problems that justify application of section 403.

B. Special Rules of Relevancy (Sections 407, 408, 409, 410, and 411)

1. Introduction

Article IV of the Oklahoma Evidence Code consists of three sec-
tions stating the general rules of relevancy, three sections dealing with
the use of character evidence, and five miscellaneous sections which
may be called the special rules of relevancy. Each of these special rules
can be considered to be a variation-although sometimes a substantial
variation-on a common pattern. Each of these sections deals with a
particular kind of evidence, and each section begins by forbidding the
use of that kind of evidence for certain purposes. Four of the five sec-
tions then go on to describe the other purposes for which that evidence
may nevertheless be used. In three of the four sections this last part of
the rule is logically unnecessary and merely serves as a "reminder" that
evidence prohibited for one purpose may be admissible for other pur-
poses. Only in section 410 (which deals with guilty pleas) does the last
part of the section actually modify the special rule of relevancy stated
in the first part of the section.

2. Subsequent Remedial Measures (Section 407)

The first sentence of section 40783 provides that subsequent reme-

corresponding to federal evidence rule 609. In reaching this conclusion the New Mexico court
held that "the intent of Congress in adopting the federal rules" did not control the New Mexico
decision on that question. It was easier for a New Mexico court to reach that conclusion than it
will be for an Oklahoma court to reach the same conclusion because New Mexico had already
adopted its Rules of Evidence before Congress adopted the Federal Rules. Id. at -, 577 P.2d at
882-84.

83. Section 407. Subsequent Remedial Measures.
When, after an event, measures are taken which, if taken previously, would have

made the event less likely to occur, evidence of the subsequent measures is not admissi-
ble to prove negligence or culpable conduct in connection with the event. This section
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dial measures are not admissible to prove negligence or culpable con-
duct. This rule applies to an enormous variety of situations. Weinstein
and Berger give such examples as repairs of a defective condition or
installation of a safety device on an injury-causing machine, the subse-
quent modification of a product design, the discharge of the employee
responsible for the accident, a change in company operating procedures
or rules, and the removal of a hazardous condition from the premises
where the accident took place . 4

The exclusionary rule set forth in the first sentence of section 407
applies, however, only to attempts to introduce such evidence to prove
negligence or culpable conduct. The second sentence of the section al-
lows evidence of remedial measures to prove "ownership, control, im-
peachment or feasibility of precautionary measures where
controverted."

It appears likely that there will be disputes about the meaning of
this second sentence. This sentence of section 407 is one of many parts
of the Code which restate the corresponding part of a federal evidence
rule (or a proposed federal evidence rule) with slight changes in word
order, in punctuation, and even in the words used, without any appar-
ent intention to change the meaning of the restated language. These
slight changes appear to have been intended to improve the style of the
rewritten provisions. In the second sentence of section 407, however,
very slight changes in word order, word choice, and punctuation do
appear to change the meaning of the sentence so that it will be very
difficult to give Oklahoma Code section 407 the effect which the drafts-
men of the Federal Evidence Rules intended federal rule 407 to have.

In fairness it must be pointed out that the Oklahoma Code section
presents one possible reading of an ambiguous federal evidence rule.
But the reading apparently adopted by section 407 is contrary to the
reading which the draftsmen of the Federal Rules expected and has the
effect of undercutting an important protective device which those
draftsmen had intended to create. In both federal evidence rule 407
and the draft of section 407 proposed by the Oklahoma Evidence Sub-
committee, the words "if controverted" appear in such a position and
with such punctuation that they can be read as modifying all of the
purposes (other than impeachment) for which evidence of subsequent

does not require the exclusion of evidence of subsequent measures when offered for an-
other purpose including proof of ownership, control, impeachment or feasibility of pre-
cautionary measures where controverted.
84. 2 WEINSTEIN & BERGER, supra note 15, T 407[01], at 407-5, 407-6.
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remedial measures may be admissible.8 5 In Oklahoma Evidence Code
section 407, the corresponding words "where controverted" appear to
apply to only one such purpose-proof of the feasibility of precaution-
ary measures.

This change is important because the draftsmen of the federal rule
added the words "if controverted" to their rule in the 1971 draft in the
hope that they would help to alleviate the danger that the exceptions in
the second sentence would devour the rule recognized in the first sen-
tence of 407. Louisell and Mueller describe the problem: "So numer-
ous are the purposes beyond reach of the exclusionary principle, and so
often is proof of subsequent remedial measures considered relevant
when offered for such purposes, that it is seldom that Rule 407 requires
actual exclusion of evidence." 6 The Advisory Committee's note to
federal evidence rule 407 reveals that the draftsmen intended the words
"if controverted" to create a protective device which would apply to
any "other purpose" for which evidence of a subsequent remedial
measure would be admissible. The note states: "The requirement that
the other purpose be controverted calls for automatic exclusion unless a
genuine issue be present and allows the opposing party to lay the
groundwork for exclusion by making an admission. 8 7

In light of this background, Louisell and Mueller write with re-
spect to federal rule 407:

Clearly the intent of Rule 407 is to give a stipulation con-
trolling effect, so long as it covers all the points upon which
evidence of subsequent remedial measures might be admissi-
ble.

The words "if controverted" carry additional meaning.
It is not always necessary for the opponent of the proof to
offer a stipulation to keep the evidence out-simply "not op-
posing" the point or points upon which the evidence might be
admissible should suffice, under Rule 407, to require exclu-
sion of the proof.88

What effect does all this have on the application of Oklahoma Evi-

85. The last sentence of both federal evidence rule 407 and the proposed Oklahoma rule 407
is:

This rule does not require the exclusion of evidence of subsequent measures when of-
fered for another purpose, such as proving ownership, control, or feasibility of precau-
tionary measures, if controverted, or impeachment.

86. 2 LoUIsELL & MUELLER, supra note 51, § 165.
87. Proposed Federal Rules, supra note 21, at 226.
88. 2 LOUISELL & MUELLER, supra note 51, § 165, at 249 n.86.

[Vol. 14:227

28

Tulsa Law Review, Vol. 14 [1978], Iss. 2, Art. 1

https://digitalcommons.law.utulsa.edu/tlr/vol14/iss2/1



OKLAHOMA EVIDENCE CODE

dence Code section 407 to cases in which evidence of subsequent reme-
dial measures is offered for any purpose other than to prove negligence
or culpable conduct? As frequently happens when changes are made in
evidence rules, the change in the language of the rule may not cause a
change in the ultimate result.

There are two possible theories with which a party might success-
fully resist admission of evidence of subsequent remedial measures if
the point which the evidence is offered to prove is either stipulated or
uncontroverted. The first theory is that section 407 requires the court
to exclude evidence of subsequent remedial measures offered to prove
points which are uncontroverted. This is clearly true with respect to the
"feasibility of precautionary measures." But a party might ask the
Oklahoma courts to hold that the changes in the second sentence of
section 407 were not intended to change the meaning of that sentence
and that section 407 should be interpreted as requiring exclusion when-
ever the point to be proven is uncontroverted.

If the courts reject the theory that section 407 requires the exclu-
sion of such evidence in such circumstances, they will then have to con-
sider a second theory-that the courts themselves should exclude the
evidence because it is not relevant. It may be possible to exclude such
evidence on the basis that it does not even meet the minimum standard
of sections 401 and 402.89 It certainly should be possible to exclude it
under the balancing test of section 403. Under section 403 a court
would have to balance the very low probative value of evidence sup-
porting a point that is uncontroverted against the danger of unfair
prejudice (through a misuse of that evidence), undue delay, and need-
less presentation of cumulative evidence. A court applying section 403
could be expected to reach the result which federal evidence rule 407
was intended to require and exclude evidence of a subsequent remedial

89. Weinstein and Berger state that "the added phrase [if controverted] merely states what
the law would have been anyway. If an issue is not controverted it needs no evidence to prove it."
2 WEINSTEIN & BERGER, supra note 15, 1 407[01], at 407-7. But Louisell and Mueller argue in
their discussion of federal rule 401:

It should be noted that the fact of an admission established by the pleadings, or by
any other means, does not necessarily mean that proof of the admitted matter should be
excluded, nor that the matter is no longer "of consequence to the determination of the
action." As the Advisory Committee carefully noted, "The fact to which the evidence is
directed need not be in dispute." In other words, neither a stipulation nor an offer to
stipulate can be used as a surefire device to prevent the reception of evidence, although it
is also true that where facts have been stipulated the trial judge will have particularly
great leeway under Rule 403 to exclude evidence on considerations of undue delay,
waste of time, or needless presentation of cumulative evidence.

I LOUISELL & MUELLER, supra note 51, § 95, at 676-77 (footnotes omitted).
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measure if it was being offered only for the purpose of proving an un-
controverted point.

3. Compromises, Offers to Compromise, and Statements Made in
Compromise Negotiations (Section 408)

The purpose of section 40890 is to encourage the settlement of dis-
puted claims. In order to encourage the parties to discuss settlement,
this section provides protection for three aspects of compromise negoti-
ations: (1) offers of settlement, (2) settlements, and (3) conduct and
statements made during settlement negotiations. The protection con-
sists of a prohibition against the admission of evidence of any of these
three aspects of negotiations to prove "liability for the claim, invalidity
of the claim or the amount of the claim." However, such evidence is
admissible for other purposes, and the section lists as examples of such
other purposes: "proof of bias or prejudice of a witness, negativing a
contention of undue delay, or proof of an effort to obstruct a criminal
investigation or prosecution."

Section 408 expands in two ways the generally accepted common
law principle that unaccepted offers of compromise are not admissible
as admissions of liability. First, the section applies to accepted com-
promises as well as unaccepted ones so that either settlement discus-
sions or settlement agreements with third parties will not be admissible
to prove liability. If the third party is also a witness, however, a settle-
ment may very well be admissible to prove bias. Second, section 408
expands the scope of the exclusion so that "[e]vidence of conduct or
statements made in compromise negotiations is not admissible."
Under the common law, only offers of compromise (and perhaps the
agreements as well) were protected. Unless a party to a negotiation
knew enough about the law of evidence to state all of the facts "hypo-
thetically" so that he did not admit anything, every statement of fact

90. Section 408. Compromise and Offers to Compromise.
Evidence of:
1. Furnishing, offering or promising to furnish; or
2. Accepting, offering or promising to accept, a valuable consideration in compromis-
ing or attempting to compromise a claim which was disputed as to either validity or
amount is not admissible to prove liability for the claim, invalidity of the claim or the
amount of the claim.

Evidence of conduct or statements made in compromise negotiations is not admissi-
ble. This section does not require the exclusion of discoverable evidence merely because
it is revealed in the course of compromise negotiations. This section does not require
exclusion of evidence when it is offered for another purpose, including proof of bias or
prejudice of a witness, negativing a contention of undue delay, or proof of an effort to
obstruct a criminal investigation or prosecution.
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made during a negotiation was admissible against the party who made
it. The draftsmen of federal evidence rule 408 decided that the princi-
ple of the rule should be expanded to cover all statements of fact made
during compromise negotiations. The Federal Advisory Committee's
note to federal evidence rule 408 stated:

The practical value of the common law rule has been
greatly diminished by its inapplicability to admissions of fact,
even though made in the course of compromise negotiations,
unless hypothetical, stated to be "without prejudice," or so
connected with the offer as to be inseparable from it. An in-
evitable effect is to inhibit freedom of communication with
respect to compromise, even among lawyers. Another effect is
the generation of controversy over whether a given statement
falls within or without the protected area. These considera-
tions account for the expansion of the rule herewith to include
evidence of conduct or statements made in compromise nego-
tiations, as well as the offer or completed compromise itself.9

Congress added a sentence to federal rule 408 which appears in
Oklahoma Evidence Code section 408 in the following form: "This sec-
tion does not require the exclusion of discoverable evidence merely be-
cause it is revealed in the course of compromise negotiations." This
sentence was added to the federal rule by Congress in response to com-
plaints that parties might somehow be able to prevent proof of facts
admitted during compromise negotiations even though evidence of
those facts was obtained from independent sources.9 2 The short answer
to such fears was that nothing in 408 would ever have had any such
effect, but Congress chose to respond to those fears with a "reminder"
sentence whose only function is to state that obvious conclusion. The
Oklahoma Evidence Subcommittee chose to adopt that sentence for the
same reasons. The note to section 408 states:

The addition of the third sentence, however, insures that
evidence, such as documents, is not rendered inadmissible
merely because it is presented in the course of compromise

91. Proposed Federal Rules, supra note 21, at 227 (citation omitted).
92. The Congressional Conference Committee reported:

The House bill was drafted to meet the objection of executive agencies that under
the rule as proposed by the Supreme Court, a party could present a fact during compro-
mise negotiations and thereby prevent an opposing party from offering evidence of that
fact at trial even though such evidence was obtained from independent sources. The
Senate amendment expressly precludes this result.

The Conference adopts the Senate amendment.
CONFERENCE REPORT, supra note 42, at 6.
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negotiations if the evidence is otherwise discoverable.9 3

Section 408 applies only if the claim involved in the compromise
negotiations was "disputed as to either validity or amount." The lan-
guage of the section also seems to emphasize that the compromise
should involve a valuable consideration, but that appears to be merely
another way of describing a bona fide dispute. It will be apparent,
upon a moment's reflection, that all compromises of bona fide disputes
do involve what should be considered to be valuable consideration.94

Weinstein and Berger suggest:

The term "valuable consideration" should be given its
broadest interpretation to carry out the policy of the rule. For
example, an apology or some private or public acknowledge-
ment of a new policy is often the basis for bringing parties
together, particularly where there is a continuing relationship.
In the context of this rule, such a statement is a valuable con-
sideration.95

4. Payment of Medical and Similar Expenses (Section 409)

Section 40996 forbids the admission of evidence concerning "fur-
nishing, offering or promising to pay medical, hospital or similar ex-
penses occasioned by an injury" to prove liability for the injury. The
situation with which this rule deals does not arise very often, but when
it does there is a strong tendency for the courts to exclude evidence of
the furnishing or offering to pay for medical expenses.97 Some of the
decisions and the various evidence rules cited in the Federal Advisory
Committee's note to federal evidence rule 40998 require that the person
protected have acted for "humanitarian motives," but the application
of section 409 does not depend upon the motives of the person furnish-
ing or offering to pay for medical expenses.

Section 409 does not appear to change Oklahoma law. The
Oklahoma Evidence Subcommittee's note summarized the situation as
follows:

93. Proposed Code, supra note 4, at 2623.
94. 1 A. CORBIN, CORBIN ON CONTRACTS § 140 (1963); REsTATEMENT (SECOND) OF CON-

TRACTS § 76B (Tent. Drafts Nos. 1-7, Rev. 1973).
95. 2 WEINSTEIN & BERGER, supra note 15, 1 408[01], at 408-11 & 408-12.
96. Section 409. Payment of Medical and Similar Expenses. "Evidence of furnishing, offer-

ing or promising to pay medical, hospital or similar expenses occasioned by an injury is not ad-
missible to prove liability for the injury."

97. Annot., 65 A.L.R.3d 932 (1975).
98. Proposed Federal Rules, supra note 21, at 228.
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There appear to be no Oklahoma cases in point, but since the
same policy supporting [sections] 407 and 408 also support
[section] 409 and given the refusal of the Oklahoma courts to
admit remedial measures and offers of compromise it is un-
likely that they would take any different position on the ad-
missibility of medical expenses. 99

This is the only special rule of relevancy that does not go on to
state that the evidence whose admission it forbids for a particular pur-
pose is nevertheless admissible for other purposes. Neither the Federal
Advisory Committee's note' nor the Oklahoma Evidence Subcom-
mittee's note'0 ' mention this omission or offer any explanation for it.
The authorities agree, however, that evidence of offering or of furnish-
ing such assistance should be admissible for other purposes.' 2 It is
somewhat difficult to find cases illustrating such other purposes, 10 3 but
it is clear that the possibility of other purposes does exist. Consider a
case in which there was a question of whether the plaintiff was hit by
the defendant's automobile or some other automobile. Evidence that
the defendant had visited the plaintiff and had offered to pay his medi-
cal expenses would have some tendency to establish that the defendant
was driving the automobile that struck the plaintiff' °4 (especially if the
defendant had acted before he was notified that he had been accused of
striking the plaintiff).

Three other points about section 409 can be illustrated with the
same hypothetical example. First, if the defendant had not only offered
to pay medical expenses but had also admitted any of the details of the
accident, those statements would be admissible against him. Unlike

99. Proposed Code, supra note 4, at 2624.
100. Proposed Federal Rules, supra note 21, at 228.
101. Proposed Code, supra note 4, at 2624.
102. 2 LouIsELL & MUELLER, supra note 51, § 179; 2 WEINSTEIN & BERGER, supra note 15,

409[02]; P. ROTHSTEIN, supra note 47, at 39; 10 MOORE & BENDIX, supra note 49, § 409.04.
103. Meegal v. Memphis Street Ry. Co., 33 Tenn. App. 247, 238 S.W.2d 519 (Ct. App. 1950),

which is frequently cited, suggests in dictum that assistance or an offer of assistance might be used
to prove control or the identity of the apparatus causing the injury. Id. at 251,238 S.W.2d at 520.
Similarly, Hartford Accident & Indem. Co. v. Sanford, 344 F. Supp. 969 (W.D. Okla. 1972), per-

mitted an estoppel to be based upon payments that may or may not have been for medical or
hospital costs because of uncertainty as to whether or not then existing Oklahoma law would
permit the payments to be admitted in evidence as an admission of liability. The adoption of
Oklahoma Evidence Code § 609 eliminates that question and this possible use of the fact of pay-
ments. See also note 104 infra.

104. This hypothetical is based upon Arnold v. Owens, 78 F.2d 495 (4th Cir. 1935), another
case which is sometimes cited for other possible uses of this kind of evidence. In that case, how-
ever, the Fourth Circuit held that evidence of the offer to pay should not have been admitted even
on the issue of identity because the evidence of identity was sufficient without such evidence.
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section 408 (dealing with offers of compromise), section 409 "does not
extend to conduct or statements not a part of the act"' °5 of offering to
pay. Second, if the defendant had offered to pay the medical expenses
as an offer to settle the plaintiffs claim, section 408 would appear to
apply. (Surely the amount of a claim for personal injuries is always in
dispute.) In that event both the offer and any accompanying admis-
sions of fact would be inadmissible to prove liability. However, the
facts of the admissions could be discovered in other ways and, both the
offer and the admissions could be used to impeach the defendant if he
testified inconsistently with them.

Third, and finally, both sections 408 and 409 are supplemented by
section 403. All of the situations in which evidence is apparently ad-
missible under sections 408 and 409 must also be subjected to the bal-
ancing test of section 403. Thus, if evidence of the defendant's offer to
pay medical expenses was offered to prove his identity as the driver of
the automobile that struck the plaintiff, the court might find that those
facts had a low probative value. This might be because those facts did
not appear to be very strong evidence-as would be the case if the de-
fendant had made his offer after being placed under arrest and taken to
the hospital to be identified by the plaintiff. Also, the low probative
value might be due to a lack of need for the evidence-as would be the
case if there was overwhelming evidence to show that the defendant
was the driver of the automobile that struck the plaintiff.' 6 In either
event the trial court might find that the danger of prejudice in revealing
the offer to the jury would substantially outweigh such low probative
value and exclude evidence of the offer even though it was offered for
some "other purpose" which 408 and 409 did not forbid.

5. Guilty Pleas and Related Offers and Statements (Section 410)

This Code section is the same as federal evidence rule 410 as that
rule was amended in late 1975. Section 410107 comes very close to cre-

105. Proposed Federal Rules, supra note 21, at 228.
106. See note 104.
107. Section 410. Offer to Plead Guilty; Nolo Contendere; Withdrawn Plea of Guilty.

Except as otherwise provided in this paragraph, evidence of a plea of guilty, later
withdrawn, or a plea of nolo contendere, or of an offer to plead guilty or nolo contendere
to the crime charged or any other crime, or of statements made in connection with, and
relevant to, any of the foregoing pleas or offers, is not admissible in any civil or criminal
proceeding against the person who made the plea or offer. However, evidence of a state-
ment made in connection with, and relevant to, a plea of guilty, later withdrawn, a plea
of nolo contendere, or an offer to plead guilty or nolo contendere to the crime charged or
any other crime, is admissible in a criminal proceeding for perjury or false statement if
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ating an absolute rule against the use of certain guilty pleas and of
related offers and statements against the person who made the plea or
offer. The prohibition applies in any civil or criminal proceeding. The
prohibition applies to evidence of any plea of nolo contendere, but it
applies to guilty pleas which were actually made in court only if they
were later withdrawn. The prohibition applies to any "offer to plead
guilty or nolo contendere to the crime charged or to any other crime."
Finally, the prohibition also applies to evidence "of statements made in
connection with, and relevant to, any of the foregoing pleas or offers."

This section is complex because it attempts to achieve three differ-
ent goals.10 8 First, this section adopts the view that a party should be
able to plead nolo contendere without creating evidence against him-
self, and it therefore prohibits evidence of such a plea. Second, this
section prohibits evidence of a withdrawn plea of guilty on the theory
that the power of the courts to permit the withdrawal of pleas will be
rendered largely ineffective if the pleas may be used as evidence against
the person who made them. Third, the section prohibits evidence of
plea offers and discussions in order to encourage plea offers and settle-
ments.

Note that this section, like section 408, protects not only offers but
also statements made in connection with them. Section 410 also pro-
tects statements made in connection with the protected pleas. The sec-
tion does contain a narrow exception which permits such statements to
be proven in a criminal proceeding for perjury or false statement "if the
statement was made by the defendant under oath, on the record and in
the presence of counsel." This exception is certainly narrow'0 9 but is
not quite as narrow as it may appear due to the increasingly common
practice of taking guilty pleas at a record hearing with counsel and
oaths. Whenever a plea taken at such a hearing is withdrawn, the state-
ments made by the defendant during the hearing would qualify for use
against him in a prosecution for perjury or false statement.

6. Liability Insurance (Section 411)

the statement was made by the defendant under oath, on the record and in the presence
of counsel.

108. Proposed Federal Rules, supra note 21, at 229.
109. Both the federal evidence rule originally adopted by Congress and the proposed

Oklahoma evidence rule contained a much broader exception which also permitted in-court state-
ments made in connection with pleas to be used for impeachment. It should be noted that neither
Oklahoma section 410 nor the present federal evidence rule 410 contain that exception.
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Section 411110 restates familiar law.1 I I Evidence of the existence
of liability insurance is not admissible to prove negligence or wrongful
action, but it is admissible for other purposes such as proof of agency,
ownership, control, bias or prejudice of a witness. Section 411 also pro-
vides that evidence of the existence of liability insurance is admissible
"where the question of possession of liability insurance is itself an ele-
ment of the action."

C Evidence of Character, Habit, and Routine Practice (Sections 404,

405, and 406)

1. Introduction-The Absence of Basic Change

The provisions of the Oklahoma evidence Code do make some
changes in the rules of evidence concerning evidence of character.
Probably the most important of those changes is the simple fact that the
Code gives a fairly clear description of what the rules concerning evi-
dence of character are to be. Other changes are expansion of testimony
which character witnesses are permitted to give to include opinion' 1

2

and restrictions on the kinds of criminal convictions which may be used
to impeach a witness.1 3 These changes are discussed below.

The Code does not, however, attempt to change the fundamental
features of the system by which evidence of character is admitted or
excluded. As a result this area of the law will continue to be complex
and confusing. It is still true under the Code, just as it was at common
law, that the basic rule prohibiting the use of evidence of character as
circumstantial evidence of behavior is cut apart by major exceptions
and surrounded by situations to which it does not apply. It is also still
true, just as it was at common law, that, when evidence of character is
admitted under one of the exceptions as circumstantial evidence of be-
havior, special rules apply which require that proof be made through
narrow and complex ritual methods. 14 The Code's efforts to make this
structure fairer add to its complexity.

110. Section 411. Liability Insurance.
Evidence of the existence of liability insurance is not admissible upon the issue of

negligence or wrongful action. This section does not require the exclusion of evidence of
liability insurance where the question of possession of liability insurance is itself an ele-
ment of the action, or when offered for another purpose, including proof of agency, own-
ership, control, bias or prejudice of a witness.

111. See Proposed Code, supra note 4, at 2624.
112. See notes 119-28 infra and accompanying text.
113. See notes 301-07 infra and accompanying text.
114. See notes 119-28 & 301-07 infra and accompanying text.
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2. The Basic Rule That Evidence of Character Is Not Admissible
as Circumstantial Evidence of Behavior (Section 404(A))

The basic rule is stated in section 404(A): 115 "Evidence of a per-
son's character or a trait of his character is not admissible for the pur-
pose of proving that he acted in conformity therewith on a particular
occasion . . . ." That is, it is not proper to attempt to prove that a
person behaved in a certain way by introducing evidence that his char-
acter was such that he was likely to behave in that way. This basic rule
is specifically made subject to three exceptions set forth in section
404(A). Furthermore, the Code indicates that there are three situations
to which the basic rule does not apply. One of these is implied in the
basic rule of section 404(A), and the other two are set out in sections
404(B) and 406.

3. Exception for Evidence of a Pertinent Trait of a Criminal De-
fendant (Section 404(A)(1))

This section gives an "accused" the option to offer evidence of a

pertinent trait" 16 of his character as circumstantial evidence that he did
not commit the crime charged. If the accused chooses to do so, the
prosecution may then offer evidence "to rebut the same." The kinds of
evidence which either the accused or the prosecution can introduce are
narrowly and specifically limited by section 405(A). 117

The decision by the accused to introduce evidence concerning his

115. Section 404(A).
Evidence of a person's character or a trait of his character is not admissible for the

purpose of proving that he acted in conformity therewith on a particular occasion, ex-
cept:

1. Evidence of a pertinent trait of his character offered by an accused or by the
prosecution to rebut the same;

2. Evidence of a pertinent trait of character of the victim of the crime offered by an
accused, or by the prosecution to rebut the same, or evidence of a character trait of
peacefulness of the victim offered by the prosecution in a homicide case to rebut evi-
dence that the victim was the first aggressor, or

3. Evidence of the character of a witness, as provided in Sections 607, 608 and 609
of this Code.

116. Note that this exception and the exception recognized in section 404(A)(2) apply only to

evidence of a pertinent trait of character. The Oklahoma Evidence Subcommittee's note to their
proposed rule 404 explained:

The limitation to pertinent traits of character, rather than character generally, in
Rule 404(a)(1) and (2) is designed to sharpen the importance of relevancy to permit
proof of character by evidence of specific acts. It is acknowledged that this method may
create prejudice and hostility, but it is also the most decisive revelation of character when
it is put in issue.

Proposed Code, supra note 4, at 2621.
117. See notes 119-28 infra and accompanying text.
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character as evidence of his innocence is frequently described as "put-
ting his character in issue," a phrase which aptly conveys two ideas.
First, the accused has the option of deciding whether evidence of his
character may be introduced at all as circumstantial evidence of his
innocence or guilt. Second, once the accused exercises his option to
raise the question of his character, the prosecution may respond and
use evidence of the accused's character to prove his guilt.

The statement that the accused may choose to "put his character in
issue" is potentially misleading, however. It may lead to confusion be-
tween the situation in which the accused has the option of using evi-
dence of his character as circumstantial evidence and the situation in
which his character really is "in issue" in that some trait of his charac-
ter is "an essential element of a charge, claim or defense." When char-
acter is actually an essential element of a charge, claim, or defense, it is
not subject at all to the basic rule of section 404(A) limiting the use of
character as circumstantial evidence. 1 8

4. Methods of Proof When Evidence of a Pertinent Trait of the
Character of the Accused Is Offered as Circumstantial Evi-
dence of his Guilt or Innocence (Section 405(A))

Evidence of character which is offered as circumstantial evidence
of conduct can only be proven through the methods of proof allowed
by section 405(A)." 9 This section codifies, with one major change, the
narrow procedure for proof of character as circumstantial evidence of
conduct which has been traditional in American courts. 120 Under this
traditional procedure, a party who called a witness to prove character
as circumstantial evidence of conduct could only ask the witness to tes-
tify to the reputation of the person whose character was to be proven. 121

The opposing party, however, could bring out on cross-examination
relevant specific instances of conduct.'22 If the opposing party called
witnesses of his own to prove character, they would also be restricted to
reputation testimony on direct examination and be subject to cross-ex-
amination concerning relevant specific instances of conduct. 23

118. See note 139 infra and accompanying text.
119. Section 405(A). "Where evidence of a person's character or trait of character is admissi-

ble, proof may be by testimony as to reputation or by testimony in the form of opinion. Inquiry is
allowable on cross-examination into relevant specific instances of conduct."

120. McCoRMICK, supra note 19, § 191, at 455-59.
121. Id. § 191, at 455-56.
122. Id. § 191, at 456-58.
123. Id. § 191, at 458-59.
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Section 405(A) makes one change in the traditional procedure. It
authorizes proof of character to be made either "by testimony as to
reputation or by testimony in the form of opinion." Reference to spe-
cific instances of conduct is still forbidden except on cross-examination.

The enlargement of the traditional procedure to permit testimony
in the form of opinion may be important depending upon whether the
change is interpreted as also enlarging the kinds of witnesses who may
be called to testify as to character. If only the same witnesses who
could formerly be called to testify to reputation in the community may
now be called to give their opinions, there will be no change for such
reputation testimony was at best "opinion in disguise."'114 As Wein-
stein and Berger write, "[T]he average witness is unable to understand
the admonition not to give his opinion, but that of others. He came to
court to give his opinion and, despite some wrangling among attorneys
and judges, this is what he usually manages to do."' 125

Louisell and Mueller, however, argue that the expansion of char-
acter evidence to include opinion may be a major change because it
may authorize a new kind of witness:

In another sense, however, opinion testimony is new and
different, for it opens up the possibility of proving character
by means of expert witnesses. When Rule 405 is read in con-
junction with the provisions in Article VII, there is every rea-
son to suppose that in appropriate cases the accused is entitled
to try to establish innocence by means of psychiatric testi-
mony to the effect that his character is such that he could not
(or would not be likely to) commit the crime charged. What
constitutes appropriate cases remains to be tested: It seems
likely that psychiatric testimony would not, within the mean-
ing of Rule 702, "assist the trier of fact to understand the evi-
dence or to determine a fact in issue" in all criminal
prosecutions. In cases where such testimony would not be
helpful, clearly, it may be excluded, and doubtless the trial
judge has a measure of discretion in deciding the question. It
seems equally likely, however, in some cases, such as those
involving sex offenses, which are of course rare in federal
courts, that expert testimony would be very valuable, and en-
tirely admissible pursuant to Rule 405 and the provisions of

124. "It seems likely that the persistence of reputation evidence is due to its largely being
opinion in disguise." Advisory Committee's note to proposed federal evidence rule 405, Proposed
Federal Rules, supra note 21, at 222.

125. 2 WEINSTEIN & BERGER, supra note 15, 405[02], at 405-20.
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Article VII.
126

126. 2 LOUISELL & MUELLER, supra note 51, § 149, at 183-84 (footnotes omitted). See 2
WEINSTEIN & BERGER, supra note 15, 405[03]. The Federal Advisory Committee expected the
addition of opinion evidence to permit new kinds of witnesses, and the Committee's note to pro-
posed federal evidence rule 405 stated:

If character is defined as the kind of person one is, then account must be taken of
varying ways of arriving at the estimate. These may range from the opinion of the em-
ployer who has found the man honest to the opinion of the psychiatrist based upon
examination and testing. No effective dividing line exists between character and mental
capacity, and the latter traditionally has been provable by opinion.

Proposed Federal Rules, supra note 21, at 222. See 22 WRIGHT & GRAHAM, supra note 52, § 5625,
for a strong argument "that Congress was unaware that Rule 405 intended such a mischievous
alteration." Id. § 5625, at 589. However, Wright and Graham are compelled to admit:

But despite these contrary arguments, it must be conceded that the proponents of
expert testimony of character have the better case. Rule 405 is unambiguous, and though
Congress may not have understood what it was doing, it would be beyond the legitimate
use of "interpretation" to read the rule as admitting only lay opinions of character.
Courts will have to struggle as best they can with the difficult problems presented by
expert opinions of character.

Id. § 5625, at 590-91 (footnote omitted).
One of the "difficult problems presented by expert opinions" of character is the question of

whether the expert will be permitted to explain how he reached his opinion. Such explanations by
an expert witness would necessarily consist almost entirely of testimony about specific instances of
conduct by the person whose character is in question. While this would clearly be proper on
cross-examination of the expert, should it be permitted on direct as well? It would be in keeping
with past and present treatment of reputation evidence of character to restrict the direct examina-
tion of an expert witness to character to a statement of opinion without any explanation of its basis
and to permit the opposing party to choose whether to bring out the basis on cross-examination.

The Federal Advisory Committee provided only ambiguous assistance with this problem.
Judge Weinstein (who was a member of the Advisory Committee) and Professor Berger write:

There was some fear expressed on the part of government attorneys that opinion
witnesses would be permitted on direct to testify to specific incidents supporting their
opinion. This was not the intent of the draftsmen, who expected the witness to be asked
only in general terms to describe the nature of the familiarity, as a basis for the opinion.
Accordingly, a paragraph was added at the end of the Advisory Committee's Note to
make that clear.

2 WEINSTEIN & BERGER, supra note 15, 405[03], at 405-38 (footnote omitted). The paragraph at
the end of the Advisory Committee's note to rule 405 states:

The express allowance of inquiry into specific instances of conduct on cross-exami-
nation in subdivision (a) and the express allowance of it as part of a case in chief when
character is actually in issue in subdivision (b) contemplate that testimony of specific
instances is not generally permissible on the direct examination of an ordinary opinion
witness to character. Similarly as to witnesses to the character of witnesses under Rule
608(b). Opinion testimony on direct in these situations ought in general to correspond to
reputation testimony as now given, 1 e., be confined to the nature and extent of observa-
tion and acquaintance upon which the opinion is based.

Proposed Federal Rules, supra note 21, at 223. This restricted view of how opinion testimony
should be given on direct examination in situations controlled by federal evidence rule 405(a)
seems to be a reasonable interpretation of federal evidence rule 405, but there is a question of
whether the Federal Advisory Committee was speaking about an expert witness to character when
it discussed "an ordinary opinion witness to character." See 22 WRIGHT & GRAHAM, Supra note
52, § 5625, at 593-94. For an Oklahoma court the situation is further complicated by the fact that
it must decide the meaning of Oklahoma Evidence Code section 405(A) rather than federal evi-
dence rule 405(a). Section 405(A) is a reworded but apparently unchanged version of rule 405(a).
Nevertheless, it may not carry the entire burden of the history of rule 405(a).

Wright and Graham predict, however, an interpretation of the federal rule which would be
easy for Oklahoma to follow: "Given the unhappy choice between an interpretation opening the
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Finally, it should be noted that section 405(A) may enlarge the
kind of evidence that may be used to prove character in another way.
The section permits testimony "as to reputation," without stating any
limitation on where that reputation must exist. Traditionally the rele-
vant reputation has been described as reputation in the community and
thought of as the reputation of the person in his neighborhood of resi-
dence. 127 Section 405(A) leaves the courts free to accept other pertinent
communities "from which a useful reputation might be drawn."' 28

5. Exception for Evidence of a Pertinent Trait of the Character of
the Alleged Victim of a Crime (Section 404(A)(2))

This exception also applies only in criminal cases. Section
404(A)(2)t2 9 permits evidence of a pertinent character trait of the victim
to be offered in either of two situations. First, the accused may choose
to offer such evidence in any situation in which the trait is pertinent. If
the accused chooses to offer such evidence, the prosecution may do so
also "to rebut the same." Second, the prosecution may offer evidence
of the peaceful character of the victim in a homicide case to rebut evi-
dence that the victim was the first aggressor. The rule does not provide
that the accused has a right to rebut the prosecution's evidence, but
there is no need to authorize a rebuttal by the accused since he has the
option to introduce evidence on the victim's peacefulness regardless of
what the prosecution does. As with evidence of pertinent character
traits of the accused, the evidence must be introduced in accordance
with section 405(A).

The peacefulness or violence of the character of the victim in an

door to inquiry into specific instances of conduct and one leaving the jury with untested expert
opinions, most courts will probably opt for the latter as being less time-consuming and less likely
to produce prejudice." Id. § 5625, at 595.

127. 5 J. WIGMORE, EVIDENCE § 1615 (J. Chadbourn, 1974).
128. It may be that reputation was a word of more meaning, more substance, more cer-

tainty, in an age when people lived in smaller geographic communities and changed
domiciles less often. Nonetheless, courts have not had much trouble in visualizing the
pertinent community as a collection of "relationships with others which arise where a
man works, worships, shops, relaxes, and lives," rather than a particular "geographical
unit." It is clear enough that reputation need not be confined to the opinions of a
"neighborhood" which may well be comprised in a physical sense of nearby apartment
units, and that a person's reputation where he works or goes to school may be more
telling and useful. In short, the complexities and mobilities of modem living have not
destroyed the idea of reputation, nor the concept of a "pertinent community" from which
a useful reputation may be drawn.

2 LOuISELL & MUELLER, supra note 51, § 149, at 181-82 (footnotes omitted). See also 5 J. WIG-
MORE, EVIDENCE § 1616 (J. Chadbourn 1974).

129. See note 115 supra for text of § 404(A).
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assault or homicide is the only pertinent trait that is ever likely to be
the subject of proof under this exception. The only other victim's char-
acter trait that criminal defendants have traditionally attempted to
prove is the sexual conduct of a rape victim. Oklahoma now prohibits
the introduction of evidence concerning the sexual conduct of the com-
plaining witness in a rape prosecution (or a prosecution for assault with
intent to commit rape), except "evidence of the complaining witness'
sexual conduct with or in the presence of the defendant," or in response
to evidence of her sexual conduct introduced by the prosecution. 130

The statute goes further than the similar rules announced by the
Oklahoma Court of Criminal Appeals in Shapard v. StateI3 in that the
statute bars reputation (and opinion) evidence even when consent is an
issue in the case.

6. Methods of Proof When Evidence of a Pertinent Trait of the
Character of the Alleged Victim of a Crime Is Admissible as
Circumstantial Evidence of Conduct (Section 405(A))

Evidence of character which is offered as circumstantial evidence
of the conduct of the alleged victim of a crime is also subject to the
limitations on methods of proof provided in section 405(A).132 That

section permits the party who calls a witness for the purpose of showing
the character of a victim to introduce reputation or opinion testimony,
but it does not permit inquiry into specific instances of conduct except
on cross-examination.

The Code thus forbids direct use of specific instances of conduct as
circumstantial evidence of a relevant trait of an alleged victim. This is

130. OKLA. STAT. tit. 22, § 750 (Supp. 1978) provides:
A. In any prosecution for rape or assault with intent to commit rape, opinion evi-

dence of, reputation evidence of and evidence as to specific instances of the complaining
witness' sexual conduct is not admissible on behalf of the defendant in order to prove
consent by the complaining witness. Provided that this section shall not apply to evi-
dence of the complaining witness' sexual conduct with or in the presence of the defend-
ant.

B. If the prosecutor introduces evidence or testimony relating to the complaining
witness' sexual conduct, the defendant may cross-examine the witness giving such testi-
mony and offer relevant evidence or testimony limited specifically to the rebuttal of such
evidence or testimony introduced by the prosecutor.

131. 437 P.2d 565, 600 (Okla. Crim. App. 1967). The Oklahoma Court of Criminal Appeals

has found this statute to be constitutional. Cameron v. State, 561 P.2d 118, 121-22 (Okla. Crim.
App. 1977). That case did not actually present an issue of consent because there was not "one
scintilla of evidence that tended to establish that the prosecuting witness in any way consented to
have sexual relations with the defendant." Id. at 122.

132. See notes 119-28 supra and accompanying text.

[Vol. 14:227

42

Tulsa Law Review, Vol. 14 [1978], Iss. 2, Art. 1

https://digitalcommons.law.utulsa.edu/tlr/vol14/iss2/1



OKLAHOMA EVIDENCE CODE

apparently the most widely accepted common law rule,'33 but it is by
no means so universally accepted as the similar exclusion of specific
instances of conduct to prove the character of the accused. There is a
strong minority of decisions which have permitted proof of specific in-
stances of conduct of a victim, and Wigmore strongly supports the ad-
mission of such evidence.134 It apparently cannot be said that the Code
changes Oklahoma law on this point, but it does cut off a possibility
that was open prior to the adoption of the Code.135

It should be pointed out that evidence of specific acts of the victim
are still admissible under the Code if they are relevant for some pur-
pose other than as circumstantial evidence of character. If the accused
knew of them, violent acts and threats by the victim are admissible as
evidence of the reasonableness of the accused's fear of attack by the
victim. 1

36

It does not appear that sections 404(A)(2) and 405(A) will have
any application in prosecutions for rape or assault with intent to com-
mit rape. Oklahoma law now prohibits any use of reputation or opin-
ion evidence in such cases, and limits evidence of specific instances of
conduct to events involving the defendant. 137

7. Exception for Evidence of Character of a Witness Offered as
Circumstantial Evidence of his Truthfulness (Section
404(A)(3))

A party attacking the credibility of a witness may introduce certain
limited kinds of evidence of character in order to prove circumstan-

133. 1 J. WIGMORE, EVIDENCE § 198 n.l (1940 & Supp. 1977).
134. 1 J. WIGMORE, EVIDENCE § 198 & 198 n.1 (1940 & Supp. 1977).
135. The Code does forbid one similar use of character evidence which has been permitted

both in Oklahoma and in many other jurisdictions. This is the use of character evidence in civil
actions for assault and battery as circumstantial evidence to prove who was the first aggressor.

Civil actions for assault and battery seem often to be treated as in a class by themselves
.... [W]hen on a plea of self-defense or otherwise there is an issue as to who commit-
ted the first act of aggression, most courts (regardless of their alignment on the general
question) seem to admit evidence of the good or bad reputation of both plaintiff and
defendant for peacefulness as shedding light on their probable acts. This cannot be justi-
fied, as is sometimes attempted, on the ground that character is here "in issue"--the issue
is clearly one of conduct-but probably there is in these cases a special need even be-
yond that in most cases of charges of crime in civil actions, for knowing the dispositions
of the parties.

MCCORMICK, suipra note 19, § 192, at 460-61 (footnote omitted). See, e.g., Oiler v. Hicks, 441
P.2d 356, 362-63 (Okla. 1967); Breckenridge v. Drummond, 55 Okla. 351, 155 P.2d 555 (1916). See
also Woodmen of the World v. Welch, 16 Okla. 188, 194, 83 P. 547, 549 (1905).

136. See United States v. McClure, 546 F.2d 670 (5th Cir. 1977). See also Oller v. Hicks, 441
P.2d 356, 362 (Okla. 1967).

137. OKLA. STAT. tit. 22, § 750 (Supp. 1978). See note 130 supra.

1978]

43

Blakey: An Introduction to the Oklahoma Evidence Code: Relevancy, Compete

Published by TU Law Digital Commons, 1978



TULSA LAW.JOURNAL

tially that the witness is unlikely to tell the truth. These methods of
impeachment are covered by sections 609 and 608 which are discussed
below.' 38 The most important of these methods of impeachment is the
use, under section 609 of evidence of convictions of certain crimes. In
addition, section 608 permits the use of "character witnesses" to attack
the character of a witness for truthfulness or to reply to such attacks
through evidence of opinion or reputation. Section 608 also allows, at
the court's discretion, specific instances of conduct to be brought out on
cross-examination of either the witness being impeached or a "charac-
ter witness."

8. Evidence of Character Is Admissible When Character Is an
Essential Element of a Charge, Claim, or Defense

The basic rule forbids the use of character evidence as circumstan-
tial evidence of conduct but does not exclude character evidence when
character itself is the element to be proven. Cases in which character or
a trait of character is an essential element of a charge, claim, or defense
are extremely rare. When they do arise, however, it is necessary to per-
mit proof of the character or trait of character which is involved. Ex-
amples of such situations include personal injury suits in which the
defendant allegedly entrusted an automobile to an incompetent em-
ployee, libel or slander suits in which the defendant wishes to prove
that charges of bad character were true, and prosecutions for sexual
offenses under statutes requiring that the victim have been of chaste
character. Oklahoma has such a statute which requires for the crime of
statutory rape of a female between sixteen and eighteen years of age
that the victim must be "of previous chaste and virtuous character." 139

9. Methods of Proving Character When Character Is an Essential
Element of a Charge, Claim, or Defense (Sections 405(A) and
405(B))

Whenever character or a trait of character is an essential element
of a charge, claim, or defense, the parties may attempt to prove that
character by using all three of the methods of proof which have been
discussed. Section 405(A) continues to authorize proof through "testi-

138. See notes 289-07 infra and accompanying text.
139. OKLA. STAT. tit. 21, § 1111 (1971). See generally, MCCORMICK, supra note 19, § 187, at

443 n.8; 22 WRIGHT & GRAHAM, supra note 52, § 5235; and 2 LOUISELL & MUELLER, supra note
51, § 141.
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mony as to reputation or testimony in the form of an opinion," and
section 405(B) 140 now authorizes evidence of specific instances of con-
duct even on direct examination.

10. Evidence of Other Crimes or Acts Which Would Be Inadmis-
sible as Circumstantial Evidence of Character Is Admissible
for Other Purposes (Section 404(B))

Logically it is obvious that much of the evidence that is relevant to
prove various issues in a case will also tend to suggest something about
the character of one of the parties or of some other person involved in
the case. This is especially true in criminal cases. If the probative
value of such an item of evidence is small or its prejudicial effect great,
it could be excluded under the section 403 balancing test. There will,
however, be many pieces of evidence whose probative value does jus-
tify their admission in spite of some prejudicial effect. Thus, if a bank-
robber murders an accomplice who is blackmailing him about the
robbery, evidence of the robbery should be admissible as part of the
prosecution's murder case.

While section 404(B) 141 could be read as merely a reminder of this
obvious point, it is in fact something more. This section is a summary
of the enormous variety of situations in which the courts have held that
evidence of other crimes is admissible. Section 404(B) lists "proof of
motive, opportunity, intent, preparation,plan, knowledge, identity or
absence of mistake or accident" as examples of purposes for which evi-
dence of other crimes or acts may be admissible. Although many of the
cases in some of these situations clearly involve something other than
character, 142 many other of these situations (such as proof of identity or
absence of mistake) allow evidence of other crimes to prove some pro-
pensity very similar to character. 143 Section 404(B) therefore confirms
the common law practice of drawing very close distinctions between
the proof of a general criminal propensity and the proof of the nar-
rower propensities which may be proven in many of these situations.

140. Section 405(B): "In cases in which a person's character or a trait of character is an essen-
tial element of a charge, claim or defense, proof may be made of specific instances of his conduct."

141. Section 404(B):
Evidence of other crimes or acts is not admissible to prove the character of a person

in order to show that he acted in conformity therewith. It may, however, be admissible
for other purposes, such as proof of motive, opportunity, intent, preparation, plan,
knowledge, identity or absence of mistake or accident.

142. See 2 LoUISELL & MUELLER, supra note 51, § 140, at 122-25.
143. Id. § 140, at 126-37, 140-44; 22 WRIGHT & GRAHAM, supra note 52, § 5239, at 459-67.
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This aspect does not change existing Oklahoma law,144 but it does
give added force to the suggestion by the Oklahoma Evidence Subcom-
mittee that "the highly prejudicial character of the evidence admissible
under [section 404(B)] should suggest great caution in determining
whether such evidence should be admissible under [section] 403." 145

11. Evidence of Habit and of Routine Practice Are Admissible as
Circumstantial Evidence of Conduct (Section 406)

This section authorizes the use of both evidence of a person's habit
and evidence of an organization's routine practice to prove that con-
duct on a particular occasion was in conformity with that habit or rou-
tine practice. Section 406146 firmly rejects any requirements either that
eyewitnesses be unavailable or that corroboration be available.

The Oklahoma Evidence Subcommittee stated that this section
changes Oklahoma law with respect to personal habit but confirms ex-
isting case law sanctioning use of business custom and routine. How-
ever, the subcommittee went on to point out that "[t]here is no direct
Oklahoma authority on [methods of proof]. 14 7 Section 406 therefore
raises two questions for Oklahoma courts. First, how is habit to be
distinguished from character? Second, how may either personal habit
or the routine practice of an organization be proven?

All discussions of the distinction between habit and character re-
turn to a statement by McCormick with which the Federal Advisory
Committee began its discussion of federal rule 406:

Character and habit are close akin. Character is a gener-
alized description of one's disposition, or of one's disposition
in respect to a general trait, such as honesty, temperance, or
peacefulness. "Habit," in modern usage, both lay and psy-
chological, is more specific. It describes one's regular re-
sponse to a repeated specific situation. If we speak of
character for care, we think of the person's tendency to act
prudently in all the varying situations of life, in business, in
family life, in handling automobiles and in walking across the

144. Proposed Code, supra note 4, at 2621.
145. Id.
146. Section 406. Habit; Routine Practice.

Evidence of a person's habit or of an organization's routine practice, whether cor-
roborated or not and regardless of the presence of eyewitnesses, is relevant to prove that
the conduct of the person or organization on a particular occasion was in conformity
with the habit or routine practice.

147. Proposed Code, supra note 4, at 2622.
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street. A habit, on the other hand, is the person's regular
practice of meeting a particular kind of situation with a spe-
cific type of conduct, such as the habit of going down a partic-
ular stairway two stairs at a time, or of giving the hand signal
for a left turn, or of alighting from railway cars while they are
moving. The doing of the habitual acts may become semi-
automatic. 1

48

Clearly there will be situations in which it will be difficult to dis-
tinguish habit from character, but section 406 requires an attempt.1 49 If
a person's conduct can be fairly described as a "regular practice of
meeting a particular kind of situation with a specific type of conduct" it
is admissible as circumstantial evidence of his behavior. 50

How is the existence of a person's habit or the routine practice of
an organization to be proven? The version of federal rule 406 ap-
proved by the Supreme Court contained a part 406(b)' 5 ' which pro-
vided that habit or routine practice might be proven either "by
testimony in the form of an opinion or by specific instances of conduct
sufficient in number to warrant a finding that the habit existed or that
the practice was routine." Congress deleted the provision, but this ap-
pears to be another situation in which a change in the language of an
evidence rule may not have changed the rule.'52 Both specific instances

148. MCCORMICK, supra note 19, § 195, at 462-63. See Proposed Federal Rules, supra note
21, at 223; 2 WEINSTEIN & BERGER, supra note 15, § 406[01], at 406-7; 2 LOUISELL & MUELLER,
supra note 51, § 156, at 207-08; S. SALTZBURG & K. REDDEN, supra note 48, at 157.

149. See S. SALTZBURG & K. REDDEN, supra note 48, at 157.
150. Saltzburg and Redden suggest:

While it is difficult to delineate the difference between character and habit, it is appropri-
ate to note that the more particular and the more regular the performance of an act, the
more likely it is to be regarded as habit. In other words, the easier it is to describe with
particularity what it is that someone does and the more routine the action, the more
likely a court is to hold the activity to be a habit. With respect to a business or other type
of organization, greater emphasis is placed on the routine nature of the activity than on
its peculiarity; there is not the same problem of drawing a line between general and
specific qualities that exist with natural persons.

Id. at 156.
151. Proposed Federal Rules, supra note 21, at 223.
152. The decision by the House Committee to delete proposed rule 406(b) was apparently a

response to complaints about the authorization of opinion evidence to prove habit, HousE RE-
PORT, supra note 39, at 5; 2 LOuISELL & MUELLER, supra note 51, § 155, at 204-07, but the Com-
mittee Report recognized that the effect of the deletion was to leave the question of proof to the
courts "to deal with on a day to day basis," HousE REPORT, supra note 39, at 5, and there is no
reason to think that the courts will do anything but continue to permit proof to be made through
evidence either of opinion or of specific instances. Both methods of proof are already well estab-
lished. McCormick states that "testimony of a witness to his conclusion that there was such a
habit or practice. . . is the method usually employed," MCCORMICK, supra note 19, § 195, at 465
& 465 n. 19, but also states that proof "may also be made by evidence of specific instances." Id.
§ 195, at 465.
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and opinion testimony should be admissible to prove habit or routine.
Specific instances certainly must be admissible-if there are enough of
them to show a habit or routine practice.I53 But it is more convenient,
and usually more persuasive, to admit the testimony of witnesses who
are so well acquainted with the habit or practice that the specific in-
stances have blurred in their memories. Their opinions will satisfy the
requirement for lay opinions set forth in section 701.154 Opinion testi-
mony is, and should continue to be, the most frequently used method
for proving habit and usual routine. 155

III. COMPETENCY OF WITNESSES

A. General Rule-Everyone Is Competent (Sections 601, 602, and
603)

Section 601156 of the Oklahoma Evidence Code is an example of
the wise simplification of evidence law achieved by some sections of the
Code and the Federal Rules of Evidence. Except as provided in a few
other sections of the Code (which are discussed below),5 7 every person
is competent to be a witness if they meet two minimum requirements.
First, under section 603 15 a witness must, by oath or affirmation, de-
clare that he will tell the truth. Second, under section 602'51 a witness
must have personal knowledge of the matter about which he testifies.
This requirement of personal knowledge is satisfied if a witness to an

153. Louisell and Mueller state:
The problem of how many specific acts suffice to show habit or custom seems to be
inherent in the very idea of habit evidence .... Certain it is that under Rule 406 proof
of habit may take the form of specific instances of conduct, and that such proof may be
rejected as irrelevant in the case where it does not suffice to prove habit and has no other
bearing in the action. Such proof may also be rejected pursuant to Rule 403, where
probative worth is "substantially outweighed" by the danger of unfair prejudice or con-
fusion of issues, etc. LOUISELL & MUELLER, supra note 51, § 156, at 211 (footnotes omit-
ted).

154. See notes 322-23 infra and accompanying text.
155. McCoRMICK, supra note 19, § 195, at 464 n.18; Field, A Code ofEvIdence For Arkansas?,

29 ARK. L. REv. 1, 15 (1975); LOuISELL & MUELLER, supra note 51, § 156, at 211-12.
156. Section 601. General Rule of Competency. "Every person is competent to be a witness

except as otherwise provided in this Code."
157. For discussion of §§ 604, 605, and 606, see notes 174-78 infra and accompanying text.
158. Section 603. Oath or Affirmation. "Every witness shall be required to declare before

testifying that he will testify truthfully, by oath or affirmation administered in a form calculated to
awaken his conscience and impress his mind with his duty to do so."

159. Section 602. Lack of Personal Knowledge.
A witness may not testify to a matter unless evidence is introduced sufficient to

support a finding that he has personal knowledge of the matter. Evidence to prove per-
sonal knowledge may consist of the testimony of the witness himself. This rule is subject
to the provisions of Section 703 of this Code.
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admissible hearsay statement has personal knowledge of the making of
the statement. 160  This rule does not apply to an expert witness who
may be permitted under section 703 to testify concerning some matters
without personal knowledge.' 6 1

B. Changes in Oklahoma Law

Section 601 makes four changes in Oklahoma law.

1. Abolition of Mental Qualifications for Witnesses

Section 601 rejects the idea that a witness must reach some partic-
ular level of mental competency in order to be of any use at a trial. The
Federal Advisory Committee note to the corresponding federal evi-
dence rule pointed out, "A witness wholly without capacity is difficult
to imagine." 161 It does not appear that this change will make any real
differences in the outcome of cases tried in Oklahoma. Although prior
Oklahoma law appeared to set minimum levels of sanity and compe-
tency for witnesses, 163 the Oklahoma courts held that the section per-
mitted persons of unsound mind' 14 and children 165 to testify if they
could understand, remember, and relate well enough to assist the trier
of fact.'

66

160. The Federal Advisory Committee's note to federal evidence rule 602 states:
This rule does not govern the situation of a witness who testifies to a hearsay state-

ment as such, if he has personal knowledge of the making of the statement. Rules 801
and 805 would be applicable. This rule would, however, prevent him from testifying to
the subject matter of the hearsay statement, as he has no personal knowledge of it.

Proposed Federal Rules, supra note 21, at 263.
161. See notes 333-38 infra and accompanying text.
162. Proposed Federal Rules, supra note 21, at 262.
163. The former Oklahoma statute defining incompetency provided in part:

The following persons shall be incompetent to testify;
1. Persons who are of unsound mind at the time of their production for examina-

tion.
2. Children under ten (10) years of age who appear incapable of receiving just

impressions of the facts respecting which they are examined, or of relating them truly.
Act of March 12, 1953, ch. 9, § 1, 1953 Okla. Sess. Laws.

164. E.g., Watkins v. Watkins, 206 Okla. 589, 245 P.2d 434 (1952); Mo-Kan-Tex. R. Co. v.
Embrey, 168 Okla. 433, 33 P.2d 481 (1934). See Holladay, Evidence Mental Defects and Witness
Competency, 40 OKLA. B.A.J. 2635 (1969).

165. Eg., Soap v. State, 562 P.2d 889 (Okla. Crim. App. 1977); Patrick v. State, 502 P.2d 1289
(Okla. Crim. App. 1972). But see Schaff v. Coyle, 121 Okla. 228, 249 P. 947 (1926).

166. Weinstein and Berger indicate that many other states treated similar requirements in
similar fashion:

Eventually, observers noted that although courts continued to insist upon their right
to exclude witnesses on the ground of mental incapacity, in practice, virtually al wit-
nesses were permitted to testify despite extreme youth or age or severe psychological and
physiological infirmities . . . .By the time Rule 601 was drafted, judges without ex-
pressly so stating had come around to Wigmore's view that a witness wholly without
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2. Abolition of Disqualification for Perjury

The provision of the Oklahoma statutes which made persons con-
victed of perjury or subornation of perjury incompetent as witnesses is
repealed by the Oklahoma Evidence Code. 16 7 Those convictions can
be used, however, to impeach the witness under section 609.168

3. Abolition of the Dead Man's Statute

The Code also repeals the previous Oklahoma statute which pro-
hibited testimony by living persons about their dealings with deceased
persons in suits involving those dealings.' 69 It is generally agreed by
commentators that such dead man's statutes were unfair to honest liti-
gants, ineffective against dishonest litigants, and a cause of "massive
and unnecessary litigation."' 70 Burck Bailey stated in support of this
change when it was recommended as part of the 1969 proposal for
Oklahoma Rules of Evidence:

The change would give relief to honest survivors who
find themselves unable, under the present law, to establish
their valid claims against an estate. It is clear the dead man
statutes do not accomplish their avowed purpose, which is to
prevent dishonest claimants from fleecing estates. The reason
they cannot be successful is that a person who would, through
his own testimony, falsify a claim would not hesitate to sub-
orn perjury. The statutes do not and cannot prevent the survi-
vor from obtaining others who will bear false witness against
the estate. It is, therefore, the honest survivor rather than the
dishonest one who is defeated by this type of legislation.'t7

He also went on to state:

Dead man statutes were long ago abolished in England,
Connecticut, Louisiana, Massachusetts, Oregon, Rhode Is-

capacity is difficult to imagine and "that each witness' testimony be taken for what it
seems to be worth."

3 WEINSTEIN & BERGER, supra note 15, T 601[03], at 601-24 & 601-25.
167. Act of May 24, 1965, ch. 126, § 6, 1965 Okla. Sess. Laws.
168. See notes 301-07 infra and accompanying text.
169. Act of May 12, 1965, ch. 96, 1965 Okla. Sess. Laws.
170. Oklahoma Evidence Subcommittee's note to proposed rule 601, Proposed Code, supra

note 4, at 2634. See Callaghan & Ferguson, Evidence and the New Federal Rules of Civil
Procedure. 2,47 YALE L.J. 194, 199-200 (1937). They state: "But the indictment of the dead man
statutes need not rest solely on considerations of their shortcomings in theory. In practice the
statutes have cluttered up the dockets of appellate courts ever since their enactment, and a large
number of decisions has been required for their interpretation." Id. at 199.

171. Bailey, A Proposed Evidence Code For Oklahoma, 40 OKLA. B.A.J. 1837, 1838
(1969)(footnotes omitted).
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land, and South Dakota. In these jurisdictions unscrupulous
survivors have not been noticeably successful in raiding the
estates of deceased persons.172

4. Abolition of Most Restrictions on Testimony by Spouses

Formerly, section 385(3) of title 12 of the Oklahoma Statutes lim-
ited the right of a husband or wife to testifyfor or against their spouse
(subject to several substantial exceptions). Under the Code, this is re-
placed by section 504 which gives a narrow privilege to a husband or
wife who is a defendant in an ordinary criminal case to keep his spouse
from testifying to confidential communications between them. 173

C. Special Rules For Judges, Jurors, and Interpreters (Sections 604,
605, and 606)

1. Incompetency of Judge or Juror as Witness During the Trial
at Which They Serve

Sections 605 17 and 606(A) 175 make both the judge presiding at a
trial and a member of the jury incompetent as witnesses in that trial.
No objection need be made to testimony by the judge.

2. Limited Competency of a Juror as a Witness to the Jury's De-
liberations

Section 606(B) 176 limits the matters about which a juror may give
testimony or an affidavit. Although it is stated as a rule of competency,
this is really a rule limiting the ways in which a jury verdict or indict-
ment may be investigated.

172. Id. at n.5 (citation omitted).
173. See notes 236-43 infra and accompanying text.
174. Section 605. Competency of Judge as Witness. "The judge presiding at the trial shall not

testify in that trial as a witness. No objection need be made in order to preserve the error."
175. Section 606(A). Competency of Juror as Witness.

A member of thejury shall not testify as a witness before that jury in the trial of the
case in which he is sitting as a juror. If he is called to testify, the opposing party shall be
afforded an opportunity to object out of the presence of the jury.

176. Section 606(B). Competency of Juror as Witness.
Upon an inquiry into the validity of a verdict or indictment, a juror shall not testify

as to any matter or statement occurring during the course of the jury's deliberations or as
to the effect of anything upon his or another juror's mind or emotions as influencing him
to assent to or dissent from the verdict or indictment or concerning his mental processes
during deliberations. A juror may testify on the question whether extraneous prejudicial
information was improperly brought to the jury's attention or whether any outside influ-
ence was improperly brought to bear upon any juror. An affidavit or evidence of any
statement by him concerning a matter about which he would be precluded from testify-
ing shall not be received for these purposes.
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3. Interpreters

Section 604117 provides that interpreters are "subject to the provi-
sions of this Code relating to qualification as an expert." This rule does
not refer, however, to any specific requirements for experts but to the
broad provisions of section 702 that "a witness qualified as an expert by
knowledge, skill, experience, training, or education, may testify" if
"specialized knowledge will assist the trier of fact to understand the
evidence or to determine a fact in issue."'178

. Competency of Witnesses in Federal Courts.

The competency of witnesses to testify in federal courts will be
determined by federal evidence rules which correspond to the
Oklahoma Evidence Code sections which have just been discussed.
There is, however, one striking difference between the Oklahoma Code
and the Federal Rules. Federal evidence rule 601179 distinguishes be-
tween two situations-those in which federal law controls a claim or
defense and those in which state law controls. If federal law controls,
witness competency is determined by the federal evidence rules. If
state law controls, however, witness competency is determined by state
law. This rule and two other federal evidence rules provisions which
apply state law to questions of privilege and questions of presumptions
whenever state law controls an element of a claim or defense have been
described as "mini-Erie rules."' 0 These rules are harder to state than
to understand, and, in cases which clearly involve either federal law or
state law, these mini-Erie rules will not be hard to apply. Federal cases
which involve both federal and state law, however, may present some
very complicated problems.' 8 '

The abolition of Oklahoma's dead man's statute and of past re-

177. Section 604. Interpreters. "An interpreter is subject to the provisions of this Code relat-
ing to qualification as an expert and the administration of an oath or affirmation that he will make
a true translation."

178. See notes 323-24 infra and accompanying text.
179. Federal evidence rule 601 provides:

General Rule of Competency
Every person is competent to be a witness except as otherwise provided in these

rules. However, in civil actions and proceedings, with respect to an element of a claim or
defense as to which state law supplies the rule of decision, the competency of a witness
shall be determined in accordance with State law.

180. Blakey, Substantive Use of Prior Inconsistent Statements Under the Federal Rules of
Evidence, 64 Ky. L.J. 3, 29 n.91 (1975). The two other "mini-Erie Rules" are federal evidence rule
302 and the second sentence of federal evidence rule 501.

181. See also Berger, Privileges, Presumptions and Competency of Witnesses in Mhe Federal
Court: A Federal Choice-of-Laws Rule, 42 BROOKLYN L. REv. 417, 443-45 (1976).
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strictions on the competency of husband and wife to testify for each
other in certain civil cases largely eliminates the importance of this dis-
tinction with respect to competency in federal cases involving
Oklahoma law. The distinction will still be important, however, in any
case tried in federal court which involves the law of any state which
still has a dead man's statute.

IV. PRIVILEGES

A. Completeness

The Oklahoma Evidence Code, like the Federal Rules of Evi-
dence, is not a complete restatement of the law of evidence. Both the
Federal Rules and the Code frequently discuss only points that they
change or emphasize. However, Article V of the Code, which deals
with privileges, is unusually complete. All Oklahoma statutes dealing
with major privileges have been repealed and replaced by sections of
Article V. Furthermore, section 501182 declares, in effect, that there are
to be no common law privileges.

Section 501 recognizes, however, that there are several additional
possible sources of privileges. These include the Constitutions of
Oklahoma'8 3 and of the United States, rules promulgated by the
Oklahoma Supreme Court, and other Oklahoma statutes. The
Oklahoma Evidence Subcommittee points out in its note to section 501
that "special privileges created by act of the Legislature . . .are too
numerous to mention"' 84 and gives as an example the records of mi-
nors. t85 Furthermore, the privileges which Oklahoma is required to
recognize by the Constitution of the United States include those created
by federal statutory and common law as well as those set forth in the
Constitution itself.

182. Section 501. Privileges Recognized Only as Provided.
Except as otherwise provided by constitution, statute or rules promulgated by the

Supreme Court no person has a privilege to:
1. Refuse to be a witness;
2. Refuse to disclose any matter,
3. Refuse to produce any object or writing; or
4. Prevent another from being a witness or disclosing any matter or producing any

object or writing.
183. OKLA. CONST. art. 2, § 21, creates a privilege against self incrimination.
184. Proposed Code, supra note 4, at 2625.
185. OKLA. STAT. tit. 10, § 406 (1971).
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B. The Privileges Recognized in the Oklahoma Evidence Code Were
Already Law in Oklahoma

Section 506 (newsman's privilege) of the Code is a rearrangement
of sections 385.1, 385.2, and 385.3 of title twelve of the Oklahoma Stat-
utes which had been in effect since 1974.186 All other sections of Article
V had been enacted in section 418 of title twelve of the Oklahoma Stat-
utes which was effective from October 1, 1977, to October 1, 1978.187
Although there are four differences between section 418 and the new
Code sections which took its place on October 1, 1978, only one change
is of major importance. Section 503(D)(3) adds a provision that the
physician and psychotherapist-patient privilege does not apply to medi-
cal conditions in any proceeding in which those conditions are an ele-
ment of a claim or defense.18 8

C. A Comparison of Privileges in the Oklahoma Evidence Code and
in Federal Courts

1. Sources

The privileges sections of the Code are based upon the privileges
sections of the proposed Federal Rules of Evidence. Oklahoma re-
jected one proposed federal privilege (for required reports) and added
one privilege (the newsman's privilege).' 9 All other Oklahoma privi-
lege sections and the corresponding proposed federal rules are identical
except for a few changes which are discussed below in the discussions
of particular privileges.

2. Privileges in Federal Courts in Cases Controlled by Federal
Law

The proposed Federal Rules of Evidence dealing with privileges
did not become part of the Federal Rules of Evidence that were finally
adopted. Congress rejected them all and adopted instead a one-para-
graph, two-sentence rule, rule 501.190 The following first sentence of
rule 501 applies whenever a case is controlled by federal law:

186. Act of March 12, 1953, ch. 9, 1953 Okla. Sess. Laws.
187. Act of June 21, 1977, ch. 265, 1977 Okla. Sess. Laws.
188. The other three changes are: § 503(A)(3)(b) adds slightly to the definition of psychothera-

pist, § 507 deletes an exception for disclosure of votes pursuant to state election law, and
§ 510(c)(2) is a completely rewritten version of § 418.9(C)(2).

189. Section 506.
190. See 2 WEINSTEIN & BERGER, supra note 15, 501[02], at 501-02 to 501-04.
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Except as otherwise required by the Constitution of the
United States or provided by Act of Congress or in rules pre-
scribed by the Supreme Court pursuant to statutory authority,
the privilege of a witness, person, government, State, or politi-
cal subdivision thereof shall be governed by the principles of
the common law as they may be interpreted by the courts of
the United States in the light of reason and experience.

The effect of this rule, however, is likely to be the return of federal
courts to the privilege rules which Congress rejected for guidance in
applying this rule. 91

3. Privileges in Federal Courts in Cases Controlled by Oklahoma
Law

Federal rule 501 makes a very different provision for federal cases
in which state law "supplies the rule of decision" as to an element of a
claim or defense. The following second sentence of federal evidence
rule 501, another "mini-Erie rule,"' 92 states:

However, in civil actions and proceedings, with respect to an
element of a claim or defense as to which State law supplies
the rule of decision, the privilege of a witness, person, govern-
ment, State, or political subdivision thereof shall be deter-
mined in accordance with State law.
Thus the Oklahoma Evidence Code will control privilege ques-

tions in federal cases in which Oklahoma law controls the underlying
substantive issues. These are most likely to be diversity cases involving
ordinary issues such as automobile accident personal injury claims.
Since Oklahoma law controls the substantive issues in such cases, it will
also control the privileges. In cases in which both federal and state
substantive law is involved, the privilege situations may become very
complicated. 193

D. Waiver of Privileges

1. Failure to Claim a Privilege

191. See id. T 5011021. Note also that the remainder of that volume of Weinstein & Berger is
devoted to analysis of the rejected proposed Federal Rules of Evidence dealing with privileges.
Weinstein and Berger call these rejected rules "Supreme Court Standards." See also 2 LouISELL
& MUELLER, supra note 51, §§ 200-239, which does not go so far in treating the rejected rules as if
they were law but does make very extensive use of them.

192. See note 180 supra and accompanying text.
193. See 2 WEINSTEIN & BERGER, supra note 15, 501[02], at 501-18 & 501-19; Berger, supra

note 181, at 432-34, 448-56. See also 2 LOUISELL & MUELLER, supra note 51, §§ 205 & 206.
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Each of the particular privileges recognized by the Code can be
waived by the person for whose benefit the privilege is created. In situ-
ations involving any of the privileges for confidential communications,
the other person involved may claim the privilege on behalf of the pro-
tected person. Thus the lawyer may claim the privilege on behalf of the
client, and the priest may claim the privilege on behalf of the commu-
nicant. The right to waive the privilege belongs to the protected per-
son, however, and he may waive it despite the wishes of the other
person.

2. Voluntary Disclosure

Section 511194 provides that voluntary disclosure by the protected
person waives the privilege unless the disclosure itself is privileged.
Under section 512 the privilege is not waived, however, by a disclosure
which was compelled erroneously or was made without opportunity to
claim the privilege.191

E. Prohibition of Comment Upon or Inference From Claim of
Privilege,- Instruction (Section 513)

Section 513196 forbids comment upon or an inference to be drawn
from a claim of privilege. It does not distinguish between privileges
claimed by parties and privileges claimed by witnesses. To the extent
practicable, the jury is to be kept in ignorance of the fact that any
claims of privilege have been made. Additionally, "any party against
whom the jury might draw an adverse inference from a claim of privi-

194. Section 511. Waiver of Privilege by Voluntary Disclosure.
A person upon whom this Code confers a privilege against disclosure waives the

privilege if he or his predecessor voluntarily discloses or consents to disclosure of any
significant part of the privileged matter. This section does not apply if the disclosure
itself is privileged.

195. Section 512. Privileged Matter Disclosed Under Compulsion or Without Opportunity to
Claim Privilege.

A claim of privilege is not defeated by a disclosure which was:
1. Compelled erroneously; or
2. Made without opportunity to claim the privilege.

196. Section 513. Comment Upon or Inference From Claim of Privilege; Instruction.
A. A claim of privilege, whether in the present proceeding or upon a prior occa-

sion, is not a proper subject of comment by judge or counsel. No inference may be
drawn therefrom.

B. Injury cases, proceedings shall be conducted, to the extent practicable, so as to
facilitate the making of claims of privilege without the knowledge of the jury.

C. Upon request, any party against whom the jury might draw an adverse infer-
ence from a claim of privilege is entitled to an instruction that no inference may be
drawn therefrom.
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lege is entitled to an instruction that no inference may be drawn there-
from."

These procedures have been constitutionally required in cases in-
volving the privilege against self-incrimination, but the Constitution
does not require the application of these procedures to all privileges.1 97

Oklahoma was therefore free to adopt some other rule, such as the
Maine rule authorizing comments on claims of privilege in civil
cases,' 98 or no rule at all. The question of what the wisest rule might
be, however, turns out to be a very hard question.

The Advisory Committee note to proposed federal evidence rule
513 defended the proposed rule which Oklahoma has now adopted by
arguing: "While the privileges governed by these rules are not constitu-
tionally based, they are nevertheless founded upon important policies
and are entitled to maximum effect."' 199 Both in this argument and in
the provisions of rule 513, however, the Committee viewed all recog-
nized privileges as having equal stature and all claims of privilege as
equal problems. Neither of these assumptions is true. The various
privileges, created by either the Oklahoma Evidence Code or other
sources of law, have different inherent values. More importantly, the
effect of a claim of privilege will also depend upon the circumstances in
which it is made. This fact suggests two observations about the various
ways in which section 513 will actually work.

First, in some situations it will be impossible to keep the jury from
drawing an adverse inference from the nonproduction of privileged in-
formation, even though the jury is kept in complete ignorance of the
claim of privilege. If it is apparent to the jury that witnesses exist who
have not been called, that jury will draw logical inferences.2" It may
even be possible for counsel to make arguments about the "absence" of
evidence on key points.20' Prosecutors have frequently been permitted
to do this when criminal defendants have exercised their constitutional
right not to take the stand.20 2

197. See Federal Advisory Committee's note to proposed federal rule 513, Proposed Federal
Rules, supra note 21, at 260-61.

198. MAINE REv. STAT. tit. 8, Rule 513 (Supp. 1977). This permissive rule applies only to
claims of privilege in civil cases by a party. Claims of privilege by a nonparty witness are gov-
erned by MAINE REv. STAT. tit. 8, Rule 512 (1977 Supp.), which is similar to Oklahoma Code
§ 513.

199. Proposed Federal Rules, supra note 21, at 260.
200. See 2 WEINSTEIN & BERGER, supra note 15, 513[02], at 513-3 & 513-4.
201. Comment, Federal Rules of Evidence and the Law of Privileges, 15 WAYNE L. REv. 1286,

1371 (1969).
202. See Cameron v. State, 561 P.2d 118 (Okla. Crim. App. 1977).
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Secondly, if the jury is kept in ignorance of the fact that a party or
a witness has claimed a privilege, it may draw a logical inference
against the wrong party-that is, against a party who had no control
over the claim of privilege and against whom the jury would not draw
any inference if it knew of the claim of privilege. 20 3 Weinstein and
Berger suggest that the constitutional requirements of due process may
resolve some of the problems in the application of section 513:

Nevertheless there may be instances where due process re-
quires that the information of the exercise of privilege be
brought to the jury's attention. Where a defendant cannot ob-
tain key information blocked by the government, as for exam-
ple the name of an informer, a state secret, or testimony of a
witness, the jury should probably be informed so it can find a
reasonable doubt. The government will not normally be per-
mitted this right. Sometimes the parties can be protected if
the court instructs the jury: "Witness X is not available. Do
not speculate why." The government should be entitled to
such an instruction to prevent the spoliation inference from
being drawn against it.2"

These observations raise doubts about the wisdom of section 513 but do
not suggest a better alternative. The Maine alternative also treats all
claims of privilege by civil parties alike even though it changes the pro-
cedures to subject all such claims to comments and inferences. 20 1

F Attorney-Client Privilege (Section 502)

1. Scope

Section 502206 is a privilege for confidential communications be-

203. Professor Field pointed out:
It is arguable that adverse inference from a claim of privilege should be allowed in a

civil case and comment permitted. If so, the procedure for making the claim out of the
jury's hearing would be wholly inappropriate. Indeed, the failure to ask a question to
which a privilege claim could be made might lead to an inference against the party who
did not ask it.

Field, supra note 155, at 23.
204. 2 WEINSTEIN & BERGER, supra note 15, 1 513[02], at 513-7.
205. See MAINE REV. STAT. tit. 8, Rule 513 (Supp. 1977).
206. Section 502. Attorney-Client Privilege.

A. As used in this section:
1. An "attorney" is a person authorized, or reasonably believed by the client to be

authorized, to engage in the practice of law in any state or nation;
2. A "client" is a person, public officer, or corporation, association, or other organ-

ization or entity, either public or private, who consults an attorney with a view towards
obtaining legal services or is rendered professional legal services by an attorney;

3. A "representative of an attorney" is one employed by the attorney to assist the
attorney in the rendition of professional legal services;

[Vol. 14:227
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tween attorneys and clients. The confidential communication must
have been made "for the purpose of facilitating the rendition of profes-
sional legal services to the client." This does include inquiries about
whether to employ an attorney regardless of whether the attorney is
finally employed.207

Section 502 recognizes that a communication with an attorney
may be intended to be confidential despite the presence of third per-

4. A "representative of the client" is one having authority to obtain professional
legal services, or to act on advice rendered pursuant thereto, on behalf of the client; and

5. A communication is "confidential" if not intended to be disclosed to third per-
sons other than those to whom disclosure is made in furtherance of the rendition of
professional legal services to the client or those reasonably necessary for the transmission
of the communication.

B. A client has a privilege to refuse to disclose and to prevent any other person
from disclosing confidential communications made for the purpose of facilitating the
rendition of professional legal services to the client;

1. Between himself or his representative and his attorney or his attorney's repre-
sentative;

2. Between his attorney and the attorney's representative;
3. By him or his representative or his attorney or a representative of the attorney to

an attorney or a representative of an attorney representing another party in a pending
action and concerning a matter of common interest therein;

4. Between representatives of the client or between the client and a representative
of the client; or

5. Among attorneys and their representatives representing the same client.
C. The privilege may be claimed by the client, his guardian or conservator, the

personal representative of a deceased client, or the successor, trustee, or similar represen-
tative of a corporation, association, or other organization, whether or not in existence.
The person who was the attorney or the attorney's representative at the time of the com-
munication is presumed to have authority to claim the privilege but only on behalf of the
client.

D. There is no privilege under this rule:
1. If the services of the attorney were sought or obtained to enable or aid anyone

to commit or plan to commit what the client knew or reasonably should have known to
be a crime or fraud;

2. As to a communication relevant to an issue between parties who claim through
the same deceased client, regardless of whether the claims are by testate or intestate
succession or by inter vivos transaction;

3. As to a communication relevant to an issue of breach of duty by the attorney to
his client or by the client to his attorney;

4. As to a communication relevant to an issue concerning an attested document to
which the attorney is an attesting witness;

5. As to a communication relevant to a matter of common interest between or
among two or more clients if the communication was made by any of them to an attor-
ney retained or consulted in common, when offered in an action between or among any
of the clients; or

6. As to a communication between a public officer or agency and its attorney un-
less the communication concerns a pending investigation, claim or action and the court
determines that disclosure will seriously impair the ability of the public officer or agency
to process the claim or conduct a pending investigation, litigation or proceeding in the
public interest.

207. The Oklahoma Evidence Subcommittee's note states, "[Section 502(A)(1)] does not make
actual employment necessary as long as the consultation was with a view to retaining the attor-
ney's professional services." Proposed Code, supra note 4, at 2626 (citing Hunt v. State, 303 P.2d
476 (Okla. Crim. App. 1956)).
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sons, if they are involved in providing legal services to the client.208 If
the communication was made in such a fashion as to be confidential,
the privilege can be enforced against any person who learned of it, in-
cluding an eavesdropper. 09

2. Representatives

This section also recognizes that confidential communications can
be made through representatives of the client or of the lawyer. Subsec-
tion 502(A)(4), which defines a "representative of the client," was not
part of the corresponding proposed federal rule submitted to the
Supreme Court. This definition had been part of the 1969 draft of the
proposed Federal Rules and was added to the 1974 version of the Uni-
form Rules of Evidence.210 The definition is important because it offers
a narrow answer to the difficult question of which corporate employees
will be covered by the attorney-client privilege. Professor Field ex-
plained:

[This rule] defines "representative of the client" as one having
authority to obtain legal services [or] to act on advice ren-
dered pursuant thereto on behalf of the client. This is an
adoption of the so-called "control group" test. It narrows the
privilege, confining it to communications by persons of suffi-
cient authority to make decisions for the client. It would not
protect communications from lower-level employees to law-
yers to enable them to advise a decision-making superior. To
illustrate by an example, if a bank teller seeks advice from the
bank's attorney whether to accept as sufficient a particular en-
dorsement, the communication would presumably be privi-

208. Section 502(A) and (B). The Oklahoma Evidence Subcommittee's note suggests that "a
lawyer's secretary, . . . [lI]egal interns, office administrators and the like" are examples of the
representatives of the lawyer who would be covered by the privilege. Proposed Code, supra note 4,
at 2626. The Federal Advisory Committee suggests that "an expert employed to assist in the
planning and conduct of litigation" or "an expert employed to assist in rendering legal advice"
will also be covered. Proposed Federal Rules, supra note 21, at 238. The circle of those who may
be involved on behalf of the client is even larger. It includes both representatives of the client and
persons covered by the definition of confidential in § 502(5). That section recognizes that a com-
munication is confidential if it is "not intended to be disclosed to third persons other than those to
whom disclosure is made in furtherance of the rendition of professional legal services to the client
or those reasonably necessary for the transmission of the communication." The Federal Advisory
Committee suggests that this includes those in such relation to the client as spouse, parent, busi-
ness associate, or joint client. Id.

209. Section 501(B) gives the client a privilege "to prevent any other person from disclosing"
confidential communications subject to the rule. This language was chosen to protect the client
against eavesdroppers. Proposed Federal Rules, supra note 21, at 238.

210. Preliminary Draft, supra note 34, at 250. See also Proposed Federal Rules, supra note 21,
at 237.

[Vol. 14:227
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leged because the teller would have authority to act on the
advice. If, however, he gave the attorney a statement about a
customer slipping on a foreign object as he was presenting a
check to be cashed, there would be no privilege. This would
be true even though his decision-making superiors directed
him to make the statement.a '

The Advisory Committee that drafted the proposed Federal Rules
explained its decision to delete this definition by stating: "This rule
contains no definition of 'representative of the client.' In the opinion of
the Advisory Committee, the matter is better left to resolution by deci-
sion on a case-by-case basis. '21 2 Of course, a case-by-case approach
would merely postpone the question of which corporate employees
would be covered by the attorney-client privilege. Oklahoma has cho-
sen one answer 213 to that hard question and is now ready to test that
answer.

3. Who May Claim the Privilege?

The privilege belongs to the client and may be claimed by him or
by persons such as his guardian or a trustee. The attorney may assert
the privilege on behalf of the client and is presumed to have authority
to do so. Subsection 502(C) states that this is also true with respect to a
representative of the attorney at the time of the communication, but
logically any persons whose knowledge does not destroy the privilege
should be able to assert the privilege on behalf of the client.

4. Limitations

The attorney-client privilege is subject to the traditional limita-
tions. There is no privilege for communications: (1) involving future
crimes or frauds; (2) between parties claiming through the same de-
ceased clients; (3) between an attorney and a client who claim that ei-
ther has breached a duty to the other; (4) concerning a document as to
which the attorney is an attesting witness; (5) in disputes between joint
clients.2 4 There is also only a limited privilege for a communication
between a public officer or agency and its attorney.215

211. Field, supra note 155, at 18-19 (misquotation ("and" for "or") corrected).
212. Proposed Federal Rules, supra note 21, at 238.
213. See 2 LOUISELL & MUELLER, supra note 51, § 212, for a description of the possible an-

swers. See also 2 WEINSTEIN & BERGER, supra note 15, 503(b)[04].
214. Section 502(D).
215. Section 502(D)(6).
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G. Physician and Psychotherapist-Patient Privilege (Section 503)

1. History and Scope

Section 503216 is an enlarged version of a proposed federal evi-
dence rule which dealt only with communications to psychothera-
pists. 217 The proposed Federal Rules contained no privilege for
communications to physicians who were not psychotherapists because
the Advisory Committee had decided that the numerous exceptions to

216. Section 503. Physician and Psychotherapist-Patient Privilege.
A. As used in this section:
1. A "patient" is a person who consults or is examined or interviewed by a physi-

cian or psychotherapist;
2. A "physician" is a person authorized to practice medicine in any state or nation,

or reasonably believed by the patient to be so authorized;
3. A "psychotherapist" is:
a. a person authorized to practice medicine in any state or nation, or reasonably

believed by the patient to be so authorized, while engaged in the diagnosis or
treatment of a mental or emotional condition, including alcohol or drug addic-
tion, or

b. a person licensed or certified as a psychologist under the laws of any state or
nation, or reasonably believed by the patient to be so licensed or certified, while
similarly engaged; and

4. A communication is "confidential" if not intended to be disclosed to third per-
sons, except persons present to further the interest of the patient in the consulta-
tion, examination or interview, persons reasonably necessary for the
transmission of the communication, or persons who are participating in the di-
agnosis and treatment under the direction of the physician or psychotherapist,
including members of the patient's family.

B. A patient has a privilege to refuse to disclose and to prevent any other person
from disclosing confidential communications made for the purpose of diagnosis or treat-
ment of his physical, mental or emotional condition, including alcohol or drug addiction,
among himself, his physician or psychotherapist, and persons who are participating in
the diagnosis of treatment under the direction of the physician or psychotherapist, in-
cluding members of the patient's family.

C. The privilege may be claimed by the patient, his guardian or conservator or the
personal representative of a deceased patient. The person who was the physician or psycho-
therapist at the time of the communication is presumed to have authority to claim the privi-
lege but only on behalf of the patient.

D. The following shall be exceptions to a claim of privilege:
1. There is no privilege under this section for communications relevant to an issue

in proceedings to hospitalize the patient for mental illness, if the psychotherapist
in the course of diagnosis or treatment has determined that the patient is in need
of hospitalization;

2. Communications made in the course of a court ordered examination of the
physical, mental or emotional condition of a patient, whether a party or a wit-
ness, are not privileged under this section when they relate to the particular
purpose for which the examination is ordered unless the court orders otherwise;
or

3. There is no privilege under this Code as to a communication relevant to the
physical, mental or emotional condition of the patient in any proceeding in
which the patient relies upon that condition as an element of his claim or de-
fense or, after the patient's death, in any proceeding in which any party relies
upon the condition as an element of his claim or defense.

217. Proposed federal evidence rule 504, Proposed Federal Rules, supra note 21, at 240-41.

62

Tulsa Law Review, Vol. 14 [1978], Iss. 2, Art. 1

https://digitalcommons.law.utulsa.edu/tlr/vol14/iss2/1



OKLAHOMA EVIDENCE CODE

such privileges made them useless.21 8 Oklahoma has followed the sug-
gestion of the 1974 Uniform Rules of Evidence and added communica-
tions to physicians to this rule. "Psychotherapist" is defined to include
a psychologist.21 9 Section 503 recognizes that a communication may be
intended to be confidential despite the presence of third persons if those
third persons are either aiding or participating in the diagnosis or treat-
ment.220 The privilege belongs to the patient, but the physician or psy-
chotherapist is presumed to have authority to claim the privilege on
behalf of the patient.22'

2. Application to Observations

This is a privilege for confidential communications. The note pre-
pared by the Oklahoma Evidence Subcommittee seems to suggest that
the communications that are protected do not include information
gained by a doctor through observation or examination. The note
states:

503(b) deals with the substance of the privilege. The rule ap-
plies only to communications, while the Oklahoma statute in-
cludes not only communications, but extends to information
gained through observation or examination.222

The note is correct that the former Oklahoma physician-patient
statute did specifically include "any knowledge obtained by personal
examination of any such patient. ' 223 The term "communications,"
however, in Code section 503 may fairly be read to include both state-
ments made to physicians and physical facts that are revealed to them.
Wigmore sums up the proper interpretation of "communications" in
the doctor-patient relationship in these words:

Communications are the subject of the protection. But
communication may be made by exhibition or by submission
to inspection, as well as by oral or written narration or utter-
ance. The invitation to the physician to prescribe assumes
that he will first obtain the data for the prescription; and since
the usual method of obtaining these involves the physician's
own observation as well as the patient's narration, the invita-
tion to prescribe is an implied communication of all the data

218. Id. at 241-42.
219. Section 503(A)(3)(b).
220. Section 503(A)(4).
221. Section 503(C).
222. Proposed Code, supra note 4, at 2628.
223. Act of March 12, 1953, ch. 9, § 1, 1953 OkIa. Sess. Laws.
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which the physician may by any method seek to obtain as
necessary for the prescription.224

3. Exceptions

The privilege will not apply:225 (1) in a proceeding to hospitalize
the patient for mental illness; (2) with respect to a court ordered exami-
nation in so far as the communications relate to the purpose of the
examination; (3) with respect to a condition upon which the patient is
relying as an element of a claim or a defense; or (4) after the patient's
death, with respect to a condition which is an element in litigation.

4. Elimination of the Time of Waiver Problem

The prior Oklahoma statute establishing a patient-physician privi-
lege provided that the privilege would be waived if the patient should
"offer himself as a witness. '226 In Avery v. Nelson227 the Oklahoma
Supreme Court held that such a waiver could only occur when the pa-
tient voluntarily chose to testify. This had the practical effect of delay-
ing the waiver until the trial itself was underway. Under this
interpretation, the defendant in a personal injury case had no right to
conduct pretrial discovery with respect to the plaintiff's physicians.228

The Oklahoma Supreme Court did balance the effect of Avery
somewhat by its holding in Herbert v. Chicago, Rock Island and Pacfc
Railroad.229 In that case, when the plaintiff patient finally waived the
privilege by testifying at trial, the defendant moved for a continuance
of the trial to enable it to take a deposition of the absent doctor.230 The
supreme court held that on the particular facts of that case the trial
court had committed prejudicial error in refusing to order a continu-
ance.2 31 The practical effect of that decision would be to encourage
plaintiffs to voluntarily waive the privilege before trial.

Section 503(D)(3) of the Code solves the waiver problem by stat-
ing: "There is no privilege under this Code as to a communication rele-
vant to the physical, mental or emotional condition of the patient in

224. 8 J. WIGMORE, EVIDENCE 844-45 (J. McNaughton 1961). See also 2 LOUISELL & MUEL-
LER, supra note 51, § 215, at 598-99.

225. Section 503(D).
226. Act of March 12, 1953, ch. 9, § 1, 1953 Okla. Sess. Laws.
227. 455 P.2d 75 (Okla. 1969).
228. Id. at 77-79. See also the dissenting opinion of Judge Hodges, 1d. at 81.
229. 544 P.2d 898 (Okla. 1975).
230. Id. at 899.
231. Id. at 901.
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any proceeding in which the patient relies upon that condition as an
element of his claim or defense . . . ." Although this provision does
not use the term "waiver" and speaks instead of the nonexistence of the
privilege, the privilege's existence is determined by the patient's deci-
sion of whether to rely upon the condition as an element of a claim or
defense. The decision by the patient is, therefore, a "waiver" because
of the effect which 503(D)(3) gives to it.

The most obvious and welcome232 change in Oklahoma law which
will occur under 503(D)(3) is the hastening of the time at which a
waiver occurs. 33 In a case involving a personal injury plaintiff, the
reliance which waives the privilege would begin when the patient
brings suit alleging personal injuries. Therefore, the defendant would
have a right to take pretrial depositions of doctors (and psychologists
and psychiatrists) who had treated the plaintiff for the conditions in-
volved in his claims against the defendant. Perhaps because the inter-
pretation is so clear, there are no cases in other jurisdictions directly
interpreting similar language in other evidence statutes and codes. The
California Supreme Court clearly gave such an interpretation, how-
ever, to a similar provision of the California Evidence Code in the case
of In re Lfschutz.2 34 In that case the court held that a psychiatrist was
subject to a pretrial deposition because his patient had brought a suit
for personal injuries including mental and emotional distress. The
court treated the bringing of the suit by the patient as an "automatic"
waiver of the patient's privilege with respect to the conditions involved
in his claims and held that the psychiatrist must answer questions rea-
sonably related to the claims in the suit.235

H. Husband- Wfe Privilege (Section 504)

1. Scope of the Privilege

232. See Note, The Physician-Patient Privilege in Oklahoma, 7 TULSA L.J. 157, 177-80 (1971);
Note, Evidence: The Physician-Patient Privilege: Alternatives to the Rule as it Now Exists in
Oklahoma, 24 OKLA. L. REv. 380, 386 (1971); and Note, Discovery: The Physician-Patient Privi-
lege, Waiver, and the Effect ofAvery v. Nelson, 23 OKLA. L. REv.1 15, 119 (1970). All advocate
legislative action to change the effects of Avery.

233. The Oklahoma Evidence Subcommittee's note on its proposed rule stated: "Hence, the
law pertaining to the timing of the removal of the privilege under Rule 503(d)(3) would be
changed if not the removal of the privilege itself whenever the privileged matter is relied upon by
the patient as an element of claim or defense." Proposed Code, supra note 4, at 2629.

234. 2 Cal. 3d 415, 85 Cal. Rptr. 829, 467 P.2d 557 (1970). See also Ceasar v. Mountanas, 542
F.2d 1064 (9th Cir. 1976).

235. 2 Cal. 3d at 433-38, 85 Cal. Rptr. at 840-44, 467 P.2d at 568-72.
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Section 504236 applies only in criminal cases and only to confiden-
tial communications between the spouses.237 This last point may create
some difficulties because the type of things that spouses know about
each other that might be brought out as evidence against their spouses
will frequently not fit very well into the ordinary definition of confiden-
tial communications. Oklahoma has no past experience with a commu-
nications privilege for spouses in criminal cases because prior
Oklahoma law protected a husband or wife from any testimony against
them by their spouse in a criminal case.238 Courts in states which do
have husband-wife privileges similar to section 504 have sometimes in-
terpreted the term communications very broadly. 239 Such acts as hid-
ing stolen property24 and driving a get-away car24 have been held to
be "communications."

Furthermore, those courts may well have been correct in their de-

236. Section 504. Husband-Wife Privilege.
A. A communication is confidential for purposes of this section if it is made pri-

vately by any person to his spouse and is not intended for disclosure to any other person.
B. An accused in a criminal proceeding has a privilege to prevent his spouse from

testifying as to any confidential communication between the accused and the spouse.
C. The privilege may be claimed by the accused or by the spouse on behalf of the

accused. The authority of the spouse to do so is presumed.
D. There is no privilege under this section in a proceeding in which one spouse is

charged with a crime against the person or property of:
I. The other,
2. A child of either,
3. A person residing in the household of either, or
4. A third person when the crime is committed in the course of committing a crime

against any other person named in this section.
237. Whether § 504 applies to any cases whatsoever is open to argument. The legislature did

not expressly repeal or amend OKLA. STAT. tit. 22 § 702 (1971), which provides:
Except as otherwise provided in this and the following chapter, the rules of evidence

in civil cases are applicable also in criminal cases; Provided, however that neither hus-
band nor wife shall in any case be a witness against the other except in a criminal prose-
cution for a crime committed one against the other, or except in a criminal prosecution
against either the husband or wife, or both, for a felony committed by either, or both,
against the minor children of either the husband or the wife, but they may in all criminal
cases be witnesses for each other, and shall be subject to cross-examination as other
witnesses, and shall in no event on a criminal trial be permitted to disclose communica-
tions made by one to the other except on a trial of an offense committed by one against
the other or except on a trial of a felony committed by one, or both, against the minor
children of either the husband or the wife.

If this statute has not been superseded by the adoption of the Code, it continues to give a criminal
defendant a greater privilege to prevent any testimony against himself by his spouse than § 504
provides. The discussion of § 504 proceeds upon the assumption that § 504 either does supersede
the proviso in § 702 or that the legislature will quickly remedy the oversight.

238. There was an exception for a felony against the spouse or a child of either. See note 236
s.upra.

239. 2 LoUISELL & MUELLER, supra note 51, § 219, at 642-47; MCCORMICK, supra note 19,
§ 79; 8 J. WIGMORE, EVIDENCE § 2337 (J. McNaughton 1961).

240. People v. Daghita, 299 N.Y. 194, 86 N.E.2d 172 (1949).
241. Shepherd v. State, 275 Ind. 229, 277 N.E.2d 165 (1971).
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cisions. If there is any justification for a husband-wife privilege, it is
very different from the justification for such privileges as the privilege
between attorney and client. In the attorney-client situation, it is the
process of communication itself that deserves protection. Surely, pro-
tection of some husband-wife communications is not meant merely to
encourage husbands and wives to tell each other their crimes. It is the
family relationship which merits protection, and in that context com-
munication may well mean something different from what it means in
the law office.

2. New Freedom of Spouses to Testify

Under the Code spouses can now testify for and against each other
in civil cases, for each other in criminal cases, and against each other in
criminal cases except with respect to confidential communications.

3. Limitations

The privilege with respect to confidential communications in a
criminal case belongs to the accused spouse, but the other spouse is
presumed to have authority to claim the privilege on behalf of the ac-
cused.24 2 There is no privilege in a prosecution charging a crime
against the person or property of (1) the other spouse; (2) a child of
either spouse; (3) a person residing in the household of either spouse; or
(4) any other person injured by a crime committed in the course of
committing a crime against any of these persons.2 43

I Religious Privilege (Section 505)

Section 505 creates a privilege for confidential communications to
a clergyman.44 This is broader than the former privilege which ap-

242. Section 504(C). The spouse of the accused does not have, however, any privilege of his or
her own. If the accused spouse should waive the privilege, the other spouse must testify.

243. Section 504(D).
244. Section 505. Religious Privilege.

A. As used in this section:
1. A "clergyman" is a minister, priest, rabbi, accredited christian science practi-

tioner or other similar functionary of a religious organization, or any individual reason-
ably believed to be a clergyman by the person consulting him; and

2. A communication is "confidential" if made privately and not intended for fur-
ther disclosure except to other persons present in furtherance of the purpose of the com-
munication.

B. A person has a privilege to refuse to disclose and to prevent another from dis-
closing his confidential communication made to a clergyman acting in his professional
capacity.
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plied to a "confession made to" a clergyman or priest "in the course of
discipline enjoined by the church to which he belongs. 2 45 Section 505
includes such confessions but also applies to confidential communica-
tions that were not made as confessions or that were made to clergymen
whose churches do not have a confession discipline. The privilege be-
longs to the person who made the confidential communication, but the
clergyman is presumed to have authority to claim the privilege on be-
half of that person.

J Newsman's Privilege (Section 506)

1. Already Oklahoma Law

Section 506246 is a rearrangement of former Oklahoma law which

C. The privilege may be claimed by the person, by his guardian or conservator, or
by his personal representative if he is deceased. The clergyman is presumed to have
authority to claim the privilege but only on behalf of the communicant.

245. Act of March 12, 1953, ch. 9, § 1, 1953 Okla. Sess. Laws.
246. Section 506. Newsman's Privilege.

A. As used in this section:
1. "State proceeding" includes any proceeding or investigation before or by any

judicial, legislative, executive or administrative body in this state;
2. "Medium of communication" includes any newspaper, magazine, other periodi-

cal, book, pamphlet, news service, wire service, news or feature syndicate, broadcast sta-
tion or network, or cable television system;

3. "Information" includes any written, oral or pictorial news or other material;
4. "Published information" means any information disseminated to the public by

the person from whom disclosure is sought;
5. "Unpublished information" includes information not disseminated to the public

by the person from whom disclosure is sought, whether or not related information has
been disseminated, and includes, but is not limited to, all notes, outtakes, photographs,
tapes or other data of whatever sort not itself disseminated to the public through a me-
dium of communication, whether or not published information based upon or related to
such material has been disseminated;

6. "Processing" includes compiling, storing and editing of information; and
7. "Newsman" means any man or woman who is a reporter, photographer, editor,

commentator, journalist, correspondent, announcer, or other individual regularly en-
gaged in obtaining, writing, reviewing, editing, or otherwise preparing news for any
newspaper, periodical, press association, newspaper syndicate, wire service, radio or tele-
vision station, or other news service. Any individual employed by any such news service
in the performance of any of the above-mentioned activities shall be deemed to be regu-
larly engaged in such activities. However, "newsman" shall not include any governmen-
tal entity or individual employed thereby engaged in official governmental information
activities.

B. No newsman shall be required to disclose in a state proceeding either:
I. The source of any published or unpublished information obtained in the gather-

ing, receiving or processing of information for any medium of communication to the
public; or

2. Any unpublished information obtained or prepared in gathering, receiving or
processing of information for any medium of communication to the public; unless the
court finds that the party seeking the information or identity has established by clear and
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has recognized the newsman's privilege since 1974.247

2. The Privilege Belongs to Each Individual Newsman

The effect of the privilege is to permit the newsman to protect his
sources. The sources, however, have no rights of their own under the
privilege, and the newsman may decide for himself whether to claim
the privilege.

3. Scope

The privilege protects the source of any published or unpublished
news information as well as the content of any unpublished news infor-
mation. "Newsman" includes any man or woman with a news job or
regularly engaged in preparing news.248

4. Limitations

The privilege does not apply in a civil action for defamation to the
content or source of allegedly defamatory information if the defendant
has based a defense on the content or source of such information. The
privilege also does not apply if "the court finds that the party seeking
the information or identity has established by clear and convincing evi-
dence that such information or identity is relevant to a significant issue
in the action and could not with due diligence be obtained by alternate
means."

K Other Privileges (Sections 507-510)

The Code also provides privileges for political votes (section 507),
trade secrets (section 508), governmental privileges such as secrets of
state (section 509), and the identity of informers (section 510).

V. WITNESSES

A. Introduction: The Absence of Signffcant Changes

The sections of the Code which will be discussed herein (sections

convincing evidence that such information or identity is relevant to a significant issue in
the action and could not with due diligence be obtained by alternate means.

This subsection does not apply with respect to the content or source of allegedly
defamatory information, in a civil action for defamation wherein the defendant asserts a
defense based on the content or source of such information.

247. See Act of March 12, 1953, ch. 9., § 1, 1953 Okla. Sess. Laws.
248. Section 506(A)(7).
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611, 612, 614, and 615) provide for procedures for the examination of
witnesses which are essentially the same as the procedures which have
previously been followed in Oklahoma. There are two features of these
new rules which may raise doubts about whether the Oklahoma proce-
dures for witness examination have remained unchanged. First, these
sections sometimes use new terms for old concepts. Second, these sec-
tions heavily emphasize the discretion of the trial judge to control the
order and manner of witness examination. But the new terms are not
intended to change the old concepts, and Oklahoma trial judges al-
ready had almost all the discretion which these rules give them.

B. Direct Examination

Section 611 (D)249 provides that leading questions shall not be used
on direct examination of a witness "except as may be necessary to de-
velop his testimony." This exception refers to the traditional situations
in which leading has been permitted on direct examination: undisputed
preliminary matters, children, and witnesses who have mental or lan-
guage problems or whose recollection has been exhausted. 250 Leading
questions are also permitted in examining hostile witnesses, adverse
parties, and witnesses identified with an adverse party.251

249. Section 611. Mode and Order of Interrogation and Presentation.
A. Subject to subsection B of Section 611 of this Code, the court shall exercise

control over the manner and order of interrogating witnesses and presenting evidence so
as to:

1. Make the interrogation and presentation effective for the ascertainment of the
truth;

2. Avoid needless consumption of time; and
3. Protect witnesses from harassment or undue embarrassment.
B. Any party to a civil action or proceeding may compel any adverse party or

person, or any agent, servant or employee of such party or person, for whose benefit such
action or proceeding is instituted, prosecuted or defended, to testify as a witness, at the
trial, or by deposition, in the same manner and subject to the same rules as other wit-
nesses, provided that any such adverse party, his agent, servant or employee called as a
witness by the opposing party shall be deemed a hostile witness and may be cross-ex-
amined by the party calling him to the same extent as any opposition witness.

C. Cross-examination shall be limited to the subject matter of the direct examina-
tion and matters affecting the credibility of the witness. The court may permit inquiry
into additional matters as if on direct examination.

D. Leading questions should not be used on the direct examination of a witness
except as may be necessary to develop his testimony. Leading questions should ordina-
rily be permitted on cross-examination. When a party calls a hostile witness, an adverse
party, or a witness identified with an adverse party, leading questions may be used on
direct examination.

250. See Federal Advisory Committee's note to federal evidence rule 611, Proposed Federal
Rules, supra note 21, at 275-76.

251. Section 611(D).
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C. Cross-Examination

1. Scope
Section 611(C) restricts cross-examination to "the subject matter of

the direct examination and matters affecting the credibility of the wit-
ness." The court may also "permit inquiry into additional matters as if
on direct examination." This section does not change Oklahoma law.
Note, however, that the scope of cross-examination is not restricted to
matters brought out on direct alone. Cross-examination may cover any
matter affecting the credibility of the witness. It therefore may include
"any question which reasonably tends to explain, contradict, or dis-
credit his testimony." '252

2. Leading Questions May Be Used on Cross-Examination

Section 611 (D) states that this is the rule "ordinarily", but com-
ments by both the Oklahoma Evidence Subcommittee253 and the Fed-
eral Advisory Committee254 state that this language is intended to
continue the traditional rule that the use of leading questions on cross-
examination is a matter of right. The Advisory Committee's note to
federal evidence rule 611 states:

The purpose of the qualification "ordinarily" is to furnish a
basis for denying the use of leading questions when the cross-
examination is cross-examination in form only and not in
fact, as for example the "cross-examination" of a party by his
own counsel after being called by the opponent (savoring
more of re-direct) or of an insured defendant who proves to
be friendly to the plaintiff.255

D. Calling the Adverse Party As a Witness

Section 611 (B) is identical to former Oklahoma law.256 It provides
that any party to a civil action or proceeding may call the adverse party
or any agent, servant, or employee of the adverse party as a witness and
cross-examine that witness "to the same extent as any opposition wit-
ness."

252. Rhoades v. Young, 479 P.2d 570, 571 (Okla. 1971) (quoting Frierson v. Hines, 426 P.2d
362, 363 (Okla. 1967)).

253. Proposed Code, supra note 4, at 2639.
254. Proposed Federal Rules, supra note 21, at 276.
255. Id.
256. Act of May 12, 1965, ch. 96, 1965 Okla. Sess. Laws.
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E. Obtaining a Writing Used to Refresh the Memory of a Witness
(Section 612)

1. Writings Used to Refresh the Memory of a Witness While
Testifying

Section 612257 provides that the adverse party may have a writing
produced, inspect it, cross-examine the witness with respect to it, and
introduce portions of it which are relevant to the testimony of the wit-
ness f the witness uses the writing to refresh his memory while
testiying. This is commonly accepted evidence law. 8

2. Writings Used to Refresh the Memory of a Witness Before
Testifying

Code section 612 also gives the adverse party the same rights to
obtain and to use writings which were used by the witness to refresh his
memory before testifying. This portion of the rule does make a substan-
tial change in existing law. 259 Court decisions in a few states have
adopted similar rules.260 The draftsmen of the Proposed Federal Rules
of Evidence proposed a rule 612261 nearly identical to Oklahoma Evi-
dence Code section 612. Congress amended federal rule 612 to provide
that a writing used to refresh the memory of a witness before he testifies
need be produced only "if the court in its discretion determines it is
necessary in the interest of justice. 262 Oklahoma has returned to the
idea of the proposed federal rule.

257. Section 612. Writing Used to Refresh Memory.
If a witness uses a writing to refresh his memory either while testifying or before

testifying, the court shall allow an adverse party to have the writing produced at the
hearing, to inspect it, to cross-examine the witness thereon and to introduce in evidence
those portions which relate to the testimony of the witness. If it is claimed by an oppos-
ing party that the writing contains matters not related to the subject matter of the testi-
mony, the court shall examine the writing in camera, excise any portions not so related,
and order delivery of the remainder to the party entitled thereto. Any portion withheld
over objections shall be preserved, made part of the record, and shall be available to the
appellate court in the event of an appeal. If a writing is not produced or delivered pursu-
ant to order, the court in a civil case shall make any order justice requires. In criminal
cases when the prosecution elects not to comply, the order shall be one striking the testi-
mony or declaring a mistrial.

258. McCORMICK, supra note 19, § 9, at 17; 3 WEINSTEIN & BERGER, supra note 15, 612[01],
at 612-13.

259. Oklahoma Evidence Subcommittee's note to proposed rule 612, Proposed Code, spra
note 4; 3 WEINSTEIN & BERGER, supra note 15, 612[01].

260. MCCORMICK, supra note 19, § 9, at 17-18 n.60.
261. Proposed Federal Rules, supra note 21, at 276-77.
262. 3 WEINSTEIN & BERGER, supra note 15, 612[01], at 612-2 to 612-5.
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3. Safeguard

If a party claims that the writing contains unrelated matters, the
court shall examine the writing in camera and excise such matters.

4. Failure to Produce

In a civil case in which the writing is not produced pursuant to
order, the court "shall make any order justice requires." In a criminal
case in which the writing is not produced pursuant to order, the court
shall strike the testimony of the witness or declare a mistrial.

F Exclusion of Witnesses (Section 615)

Section 615263 provides for the exclusion of witnesses so that they
cannot hear the testimony of other witnesses. It does not apply to ei-
ther a party who is a natural person or a designated representative of a
party which is not a natural person. The language of the section ap-
pears to give a party an absolute right to have all other witnesses ex-
cluded. Clearly it is a change from previous practice in which
exclusion of witnesses was considered to rest "in the sound discretion of
the trial court." 2" Weinstein and Berger argue persuasively that the
corresponding federal evidence rule does not require "that all witnesses
must be excluded and that all application of judicial discretion has
been foreclosed. '2 65 They conclude:

It would be more accurate to characterize the rule as having
effected a change in the burden of proof. Formerly, a party
desiring exclusion had to convince the court to exercise its dis-
cretion in his favor. Now exclusion will be granted unless the
party opposing sequestration can convince the court to exer-
cise its discretion to except a particular witness from its order.
Rule 615, therefore, still gives the judge some discre-
tion--discretion to exclude essential witnesses from the se-
questration order.26 6

263. Section 615. Exclusion of Witnesses.
At the request of a party the court shall order witnesses excluded so that they cannot

hear the testimony of other witnesses. The court may make the order of its own motion.
This rule does not authorize exclusion of:

1. A party who is a natural person; or
2. An officer or employee of a party which is not a natural person designated as its

representative by its attorney.
264. 6 J. WIGMORE, EVIDENCE § 1839 (J. Chadbourn 1976); Harrell v. State, 36 Okla. Cr. 225,

228, 253 P. 516, 517 (1927).
265. 3 WEINSTEIN & BERGER, supra note 15, $ 615[01], at 615-7.
266. Id. 615[01], at 615-8.

1978]

73

Blakey: An Introduction to the Oklahoma Evidence Code: Relevancy, Compete

Published by TU Law Digital Commons, 1978



TULSA LAW JOURNAL

However, Weinstein and Berger base much of their argument 267

on a provision of the federal evidence rule which the Oklahoma legisla-
ture removed from section 615. That provision provided that an exclu-
sion order would not apply to "a person whose presence is shown by a
party to be essential to the presentation of his case." The revised Evi-
dence Subcommittee's note to this section states, "The question now
arises whether the law has been changed by the Legislature eliminating
[this provision]. ' 68 Certainly the desirable answer to that question is
that the judge still has some discretion to permit some witnesses to re-
main. The language of section 615 makes it somewhat difficult to give
that answer with complete confidence, but three arguments strongly
support a reading of section 615 that will allow the judge some discre-
tion.

The first argument is that it seems unlikely that the legislature in-
tended to adopt a rule which is contrary to the unanimous opinion of all
the courts and of all the commentators who have considered the ques-
tion. Weinstein and Berger,269 Moore and Bendix,27° Saltzburg and
Redden,2 71 Wigmore,272 the Federal Advisory Committee,273 the Sen-
ate Judiciary Committee,274 the Oklahoma Evidence Committee,2 7 5

and the Oklahoma Criminal Court of Appeals276 all agree that the trial
judge should have "the power to except one or more witnesses from the
operation of the rule. 2 77 Wigmore summarizes the case law with the
statement: "It seems to be universally conceded that the trial court may
authorize individual omissions.

278

Second, it is not necessary to deny any discretion to the trial judge
to permit some witnesses to remain to explain the language of section
615. That language was necessary to change Oklahoma law to give a
party any "right" at all to have any witnesses excluded from the trial.
An assumed but unstated discretion on the part of the trial court to
make exceptions for witnesses for whom there are reasons to make ex-

267. Id. 615[01], at 615-8 to 615-9.
268. OKLA. STAT. ANN. tit. 12, § 2615, Evidence Subcommittee's note (West Supp. 1978).
269. 3 WEINSTEIN & BERGER, supra note 15, % 615101], at 615-8 to 615-9.
270. 10 MOORE & BENDIX, supra note 49, § 615.02.
271. S. SALTZBURG & K. REDDEN, supra note 48, at 403.
272. 6 J. WIGMORE, EVIDENCE § 1841 (J. Chadboum 1976).
273. Proposed Federal Rules, supra note 21, at 281.
274. SENATE REPORT, supra note 41, at 26.
275. Proposed Code, supra note 4, at 2641.
276. Harrell v. State, 36 Okla. Cr. 225, 228, 253 P. 516, 517 (Okla. Crim. App. 1927).
277. Id. at 228; 253 P. at 517.
278. 6 J. WIGMORE, EVIDENCE §§ 1841-42. (J. Chadbourn 1976).
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ceptions is not inconsistent with the creation of that right. Even Wig-
more, who was a vigorous champion of exclusion of witnesses as a
matter of right,279 assumes that a discretion in the judge to permit some
witnesses to remain is perfectly consistent with a general principle that
exclusion of witnesses is a matter of right. Wigmore states:

Persons to be included in the order. (1) The party de-
manding the sequestration may not as of right insist upon the
court's inclusion of all persons, without exception, in the rule.
No doubt the inclusion of all may sometimes be vital to his
plan; but no doubt also it usually is not; and the possibilities
of abuse, by indiscriminate exclusion, would be so great that
the omission of individuals from the rule may properly be left
to its trial court's discretion, without doing violence to the
doctrine that sequestration, as a general principle, is demand-
able of right.280

The only reason for thinking that the legislature might forbid such
discretion is that it rejected the provision in the federal rule which de-
scribes the nature of the trial court's discretion. That rejection, how-
ever, can be explained much more reasonably as a rejection of that
particular description of the trial judge's discretion 28' than as a rejec-
tion of all discretion.

The third, and final, argument is based upon the fact that the legis-
lature adopted section 703.282 That section liberalizes the basis upon
which an expert witness may testify in several ways, one of which being
an express authorization for the expert to rely upon the facts made
known to him at the hearing. Both the Federal Advisory Committee's
note to the federal rule283 and the Oklahoma Evidence Subcommittee's
note to section 703284 point out that this would allow a party to have
the expert attend the trial and hear the testimony establishing the facts.

279. Id. § 1839.
280. Id. § 1841, at 472 (citation omitted).
281. The provision in rule 615 that the rule does not authorize the exclusion of "a person

whose presence is shown by a party to be essential to the presentation of his cause" has been
criticized because it does not make clear when a trial judge should permit a witness to stay in the
courtroom. See SENATE REPORT, supra note 41, at 26; P. ROTHSTEIN, supra note 47, at 340 (Supp.
1975). But any standard which describes when discretion may be used is necessarily vague and
acquires its real content from use. The "essential" standard is, in fact, good enough as a starting
point. See S. SALTZBURG & K. REDDEN, supra note 48, at 403, for a convincing illustration of
how "essential" can be turned into a balancing test. Nevertheless, the vagueness of the term and
its lack of explanatory history made it a target for objection and a candidate for rejection.

282. See notes 333-338 infra and accompanying text.
283. Proposed Federal Rules, supra note 21.
284. Proposed Code, supra note 4, at 2640.
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It makes no sense to read section 615 as giving the opposing party an
absolute right to exclude such an expert from the trial.

Section 615 also gives the court the power to make an order ex-
cluding witnesses on its own motion.

G. Control of the Trial by the Trial Judge (Sections 611(A) and 614)

The trial judge has broad discretion over the manner in which the
trial is conducted. Section 611 provides:

The court shall exercise control over the manner and order of
interrogating witnesses and presenting evidence so as to:

1. Make the interrogation and presentation effective for
the ascertainment of the truth;

2. Avoid needless consumption of time; and
3. Protect witnesses from harassment or undue embar-

rassment.
Under section 614285 the trial judge may call witnesses either on

his own motion or at the suggestion of a party. If the trial judge calls a
witness, all parties have the right to cross-examine that witness.
Oklahoma did not adopt a section corresponding to federal evidence
rule 706 which provides for the appointment, use, and compensation of
court appointed experts.2 86 May the trial judge nevertheless appoint
and call such experts under the authority of section 614(A)? The ab-
sence of express authority to provide compensation would be a prob-
lem, but the trial judge appears to have the power to impose such a
witness upon the parties.

The trial judge also may interrogate all witnesses including those
called by himself. Objections to the calling of witnesses by the trial
judge or to his questions may be made at the next available opportunity
when the jury is not present.

The Oklahoma Evidence Subcommittee added this caution in its
note to proposed rule 614:

The Subcommittee, while recognizing the inherent power
of the court to call and interrogate witnesses of its own choos-
ing when the interests of justice require, believes that this is a

285. Section 614. Calling and Interrogation of Witnesses by Court.
A. The court may, on its own motion or at the suggestion of a party, call witnesses,
provided that all parties shall have the right of cross-examination of those witnesses,
B. The court may interrogate any witness whether called by itself or by a party.
C. Objections to the calling or interrogating of witnesses by the court may be made at
the time or at the next available opportunity when the jury is not present.

286. See notes 322-23 and accompanying text.
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power which should be exercized sparingly, particularly in
jury cases where the jury might be unduly influenced by the
court's participation in the presentation of evidence. 287

VI. IMPEACHMENT OF WITNESSES

A. Only A Few Aspects of Witness Impeachment Are Covered in the
Code

Of course, any codification of an area of law as complex as evi-
dence must depend upon additional rules which are not set forth in the
Code. This is especially noticeable in the sections of the Code dealing
with witness impeachment. All methods of impeachment of a witness
which were available prior to the Code continue to be available,288 but
the Code refers to only a few of them.

B. Impeachment of a Witness Through Evidence of Character or
Conduct (Section 608)

Evidence that a witness has been convicted of a crime may be ad-
missible under section 609.289 No other evidence offered to prove the
character of a witness is admissible unless it qualifies under section
608290 which restricts such evidence as follows.

1. Character for Truthfulness or Untruthfulness

The only aspect of character of a witness which may be proven is
character for truthfulness or untruthfulness.

287. Proposed Code, supra note 4, at 2641.
288. See S. SALTZBURG & K. REDDEN, supra note 48, at 313-14.
289. See notes 301-07 infra and accompanying text.
290. Section 608. Evidence of Character and Conduct of Witness.

A. The credibility of a witness may be attacked or supported by evidence in the
form of opinion or reputation, subject to these limitations:

1. The evidence may refer only to character for truthfulness or untruthfulness; and
2. Evidence of truthful character is admissible only after the character of the wit-

ness for truthfulness has been attacked.
B. Specific instances of the conduct of a witness, for the purpose of attacking or

supporting his credibility, other than conviction of crime as provided in Section 609 of
this Code, may not be proved by extrinsic evidence. They may, however, in the discre-
tion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross-
examination of the witness if they:

I. Concern his character for truthfulness or untruthfulness:
2. Concern the character for truthfulness or untruthfulness of another witness as to

which character the witness being cross-examined has testified.
C. The giving of testimony, whether by an accused or by any other witness, does

not operate as a waiver of his privilege against self-incrimination when examined with
respect to matters which relate only to credibility.
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2. General Statements by "Character Witnesses"

General statements of opinion or of reputation29' may be given by
witnesses called for such testimony and who are therefore known as
"character witnesses." Such testimony of a witness's good character for
truthfulness cannot be offered until his character for truthfulness has
been attacked, by character witnesses or otherwise.

The provision that character witnesses may testify to their own
opinions as well as to the reputation of the witness being impeached is
in theory an enlargement of the character evidence that is admissible.
In fact, reputation character evidence is usually at best only "opinion in
disguise."292 However, the change may also permit a totally new kind
of opinion evidence on character for truthfulness or untruthful-
ness-expert opinion evidence. Weinstein and Berger argue: "Expert
witnesses-i.e., psychiatrists and psychologists-may now be called to
express their opinion of the witness' veracity, thereby raising much the
same problems that ensue when these experts testify about a witness'
mental capacity."2 93 The use of expert testimony is always subject,
however, to the requirement that it must "assist the trier of fact to un-
derstand the evidence or to determine a fact in issue. ' 294 Whether any
experts can tell anything useful about whether a particular witness is
likely to be telling the truth is doubtful. There are, of course, cases in
which the witness is insane or partially incompetent, and the trier of
fact should certainly be told about those conditions. But those facts
have long been, and undoubtedly will continue to be, admissible as
impeachment evidence. 95 Except for those situations involving such
mental incapacity, however, an expert would probably not have any-
thing useful to say about whether a witness was likely to be telling the
truth. If an expert could be found, however, who could assist the trier

291. See 3 WEINSTEIN & BERGER, supra note 15, 608[03], for a summary of several argu-
ments about whether reputations for truthfulness exist.

292. See notes 124-25 supra and accompanying text.
293. 3 WEINSTEIN & BERGER, supra note 15, 608[051, at 608-21. They go on to suggest:

Whether there will be greater unanimity among the experts about a witness' character
for lying than about his capacity for telling the truth seems highly improbable. A possi-
ble benefit stemming from the incorporation of an opinion technique into Rule 608 is
that the psychiatric expert will no longer have to adhere to the artificial rule of couching
his opinions in terms of mental capacity; he may speak freely in terms of traits of charac-
ter, to the extent that the concept is meaningful in his discipline, without fear of running
into the restrictions of the opinion rule.

Id. See also S. SALTZBURG & K. REDDEN, supra note 48, at 147.
294. FED. R. EVID. 702.
295. MCCORMICK, supra note 19, § 45; 3A J. WIGMORE, EVIDENCE §§ 931 & 932 (J.

Chadbourn 1970).
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of fact to evaluate the truthfulness of a witness, that expert's testimony
would be subject to both the balancing tests of section 403296 and to the
other rules that apply to opinion testimony by character witnesses.297

3. Specific Instances of Conduct

The trial judge has discretion to exclude all specific evidence of
conduct offered to show character for truthfulness. 298 Even if the trial
judge allows inquiry concerning specific instances of conduct, questions
concerning them may be asked only on cross-examination of either a
character witness or of the very witness whose character is in issue.299

No other evidence ("extrinsic evidence") of specific instances of con-
duct will be admitted.3 °

It would appear that those "bad acts" that are also unpunished
crimes cannot even be brought out to the limited extent described
above. Section 608(C) states that a witness does not by giving testi-
mony waive his privilege against self-incrimination for purposes of an
examination of his credibility. Furthermore, section 513(B) provides
that "proceedings shall be conducted, to the extent practicable, so as to

296. Weinstein and Berger point out:
As in the case of impeachment by proof of mental incapacity, because of the pronounced
danger of confusion, protraction of the trial and prejudice, the trial judge must retain a
flexible attitude towards utilizing the expert where he might aid the jury. He should not
feel inhibited in rejecting expert testimony when its probative value is outweighed by
these dangers. Counsel must be prepared to furnish the court at the pretrial hearing with
sufficient information so that it can assess the necessity of the proffered testimony.

3 WEINSTEIN & BERGER, supra note 15, 608[051, at 608-21. See notes 62-82 supra and accompa-
nying text.

297. See note 125 supra and accompanying text.
298. The rule does not state any standards to guide the exercise of this discretion. This is in

sharp contrast to the elaborate provisions of § 609 controlling the use of criminal convictions to
impeach a witness, and this contrast raises the question of whether a court should look to § 609 for
some guidance in applying § 608(B). There is nothing in the language of the Code that would
require the application of § 609 standards to the use of specific bad acts to impeach under
§ 608(B), but it does seem reasonable for the court to ask whether there is some good reason to
permit cross-examination concerning the act under § 608(B) if § 609 would prohibit cross-exami-
nation concerning a conviction for that act.

299. The language of § 608(B) could easily be read as prohibiting any inquiry into specific
instances of conduct by the party calling the witness even if the other party brings out specific
instances on cross-examination. Saltzburg and Redden argue that fairness will sometimes require
that the party who called the witness be permitted to respond to specific instances brought out on
cross-examination by bringing out further details on re-direct examination. S. SALTZBURG & K.
REDDEN, supra note 48, at 312-13.

300. It should be kept in mind, however, that many specific acts of a witness which might
prove something about his character for truthfulness will be admissible to prove bias, corruption,
interest and the like. See S. SALTZBURG & K. REDDEN, supra note 48, at 318-19. There is no
Code section dealing with the use of evidence of bias to impeach a witness but such evidence
continues to be admissible. Bias may be proven by extrinsic evidence. MCCORMICK, supra note
19, § 40; 3A J. WIGMORE, EVIDENCE §§ 943-44 (J. Chadbourn 1970).
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facilitate the making of claims of privilege without the knowledge of
the jury."

C Impeachment of a Winess Through Evidence of Conviction of
Crime (Section 609)

Convictions of crimes are admissible under section 609301 to attack
the credibility of a witness if those convictions satisfy the requirements
discussed below.

1. Type of Crime

The crime must either (1) have been a crime punishable by death
or imprisonment in excess of one year, and the trial judge determines
that "the probative value of admitting the evidence outweighs its preju-
dicial effect to the detriment of the defendant" or (2) have been a crime
involving dishonesty or false statement. °2 Note that if the crime in-
volved dishonesty or false statement section 609 does not give the trial

301. Section 609. Impeachment by Evidence of Conviction of Crime.
A. For the purpose of attacking the credibility of a witness, evidence that he has

been convicted of a crime shall be admitted if elicited from him or established by public
record during cross-examination but only if the crime:

1. Involved dishonesty or false statement, regardless of the punishment; or
2. Was punishable by death or imprisonment in excess of one (1) year, and the

court determines that the probative value of admitting this evidence outweighs its preju-
dicial effect to the detriment of the defendant.

B. Evidence of a conviction under this section is not admissible if a period of more
than ten (10) years has elapsed since the date of the conviction or of the release of the
witness from the confinement imposed for that conviction, whichever is later, unless the
court determines, in the interests of justice, that the probative value of the conviction
supported by specific facts and circumstances substantially outweighs its prejudicial ef-
fect. Evidence of a conviction more than ten (10) years old, as calculated herein, is not
admissible unless the proponent gives to the adverse party sufficient advance written
notice of intent to use such evidence to provide the adverse party with a fair opportunity
to contest the use of such evidence.

C. Evidence of a conviction is not admissible under this Code if:
I. The conviction has been the subject of a pardon, annulment, certificate of reha-

bilitation or other equivalent procedure based on a finding of the rehabilitation of the
person convicted, and that person has not been convicted of a subsequent crime which
was punishable by death or imprisonment in excess of one (1) year; or

2. The conviction has been the subject of a pardon, annulment or other equivalent
procedure based on a finding of innocence.

D. Evidence of juvenile adjudications is not admissible under this Code. The
court in a criminal case may, however, allow evidence of a juvenile adjudication of a
witness other than the accused if conviction of the offense would be admissible to attack
the credibility of an adult and the court is satisfied that admission in evidence is neces-
sary for a fair determination of the issue of guilt or innocence.

E. The pendency of an appeal from the conviction does not render evidence of
that conviction inadmissible. Evidence of the pendency of an appeal is admissible.

302. See note 73 supra and accompanying text for the Congressional Conference Committee's
explanation of this term.
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court discretion to exclude such evidence. Section 403, however, may
give the trial court discretion to exclude even convictions for crimes
involving dishonesty and false statement.30 3

2. Ten Year Time Limitation

If ten years have elapsed since the later of either the date of con-
viction or the date the witness was released from confinement, evidence
of the conviction is not admissible unless the adverse party has received
written notice of intent to use the conviction in time to provide him
with a fair opportunity to contest the use of such evidence. Such evi-
dence is not admissible in any case unless the trial judge determines
that the probative value of the conviction evidence substantially out-
weighs its prejudicial effect.

3. Weighing by the Trial Judge

Both the general rule concerning convictions for crimes involving
death or imprisonment in excess of one year and the special rule for
convictions beyond the ten-year time limit may require the trial judge
to weigh probative value against prejudicial effect. The weighing with
respect to the general rule involves prejudice to "the defendant"-a
criminal defendant. It is difficult to see how that rule could be applied
in a civil case. The second weighing of the special rule is described in
more general terms, and this rule would appear to apply to both civil
and criminal cases.

4. Pardons

Evidence of a conviction is not admissible if the witness either (1)
has received a pardon (or equivalent procedure) based on rehabilita-
tion and has not been convicted of a subsequent crime punishable by
death or by imprisonment in excess of one year, or (2) has received a
pardon based upon a finding of innocence.

5. Juvenile Adjudications

Evidence of juvenile adjudications is not admissible except that
the trial judge has discretion in a criminal trial to admit such evidence
to impeach a witness other than the defendant. This rule requires that

303. See notes 71-81 supra and accompanying text.
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the conviction of the offense would have been admissible to impeach an
adult witness.

6. Pendency of an Appeal

The fact that an appeal is pending will not prevent proof of a con-
viction, but the fact that the appeal is pending is also admissible.

7. Methods of Proof of Convictions

During the cross-examination of the witness, the conviction may
be proven either by obtaining an admission of the fact from the witness
himself or by offering into evidence a public record of the conviction.
Except for a provision that the pendency of an appeal may be shown,
section 609 says nothing about whether either the party impeaching the
witness or the party calling the witness may introduce any details of the
conviction. This silence might be read as a prohibition of such evi-
dence. One federal court has held that the cross-examination should be
confined to "the number, date and nature of previous convictions. ' 3 4

McCormick argues that the silence of federal evidence rule 609 will
permit the trial judge to exercise discretion either to limit the inquiry
on cross-examination 3°5 or to permit the witness to offer explanations
of the conviction on re-direct examination.30 6 Of course if the witness
does offer explanations either on direct or on re-direct examination, he
may be cross-examined on those explanations. 307

D. Religious Beliefs or Opinions (Section 610)

Evidence concerning the religious beliefs of a witness is not admis-
sible either for the purpose of attacking or for the purpose of enhancing
credibility.

30 8

304. United States v. Tumblin, 551 F.2d 1001, 1004 (5th Cir. 1977). It is not clear, however,
whether this decision should be read as holding that federal evidence rule 609 requires this restric-
tion, which was already the rule in the Fifth Circuit.

305. MCCORMICK, supra note 19, § 43 & 1978 Supp. n.82.
306. d. § 43 & 1978 Supp. n.85. See also 4 J. WIGMORE, EVIDENCE § 1117 (J. Chadbourn

1972).
307. United States v. Wolf, 561 F.2d 1376, 1381-82 (10th Cir. 1977).
308. Section 610. Religious Beliefs or Opinions. "Evidence of the beliefs or opinions of a

witness on matters of religion is not admissible for the purpose of showing that by reason of their
nature his credibility is impaired or enhanced."
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E. Foundations Requiredfor Use of Prior Inconsistent Statements
(Section 613)

1. Limited Scope

Neither section 613309 nor any other section of the Code deals di-
rectly with when a prior inconsistent statement may be used or admit-
ted in evidence. Section 613 deals only with whether any foundations
must be laid before either (1) a witness may be asked about his own
prior inconsistent statement or (2) extrinsic evidence of such a state-
ment may be introduced.

2. Questioning the Witness Concerning his Own Prior Inconsis-
tent Statement-Abolition of the Rule of the Queen's Case

Section 613(A) abolishes all requirements that a prior inconsistent
statement must be disclosed to a witness before he is cross-examined
concerning it. The rule requiring that this be done is usually called the
Rule of the Queen's Case.3 t ° Opposing counsel do have a right to have
the statement shown or disclosed to them at their request. The Code
provides that this disclosure shall be made "just prior to the cross-ex-
amination of the witness." However, if a witness is being impeached by
the party who called him, this rule should be interpreted as requiring
that disclosure be made prior to that impeachment.

3. Requirements for Introducing Extrinsic Evidence of a Prior
Inconsistent Statement

Extrinsic evidence of a prior inconsistent statement includes all ev-
idence that the statement was made except the witness's own testimony.
Parties who wished to introduce such extrinsic evidence have tradition-
ally been required first to give the witness an opportunity to remember
and to explain the statement by calling his attention to it and to the
time, place, and persons involved. Oklahoma has followed this

309. Section 613. Prior Statements of Witnesses.
A. In examining a witness concerning a prior statement made by him whether

written or not, the statement need not be shown nor its contents disclosed to him at that
time but on request the same shall be shown or disclosed to opposing counsel just prior
to the cross-examination of the witness.

B. Extrinsic evidence of a prior inconsistent statement by a witness is not admissi-
ble unless the witness is afforded an opportunity to explain or deny the same and the
opposite party is afforded an opportunity to interrogate him thereon. This provision
does not apply to admissions of a party opponent as defined in subparagraph B of para-
graph 4 of Section 801 of this Code.

310. See 3 WEINSTEIN & BERGER, supra note 15, 613[02].
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practice.31 '
Code section 613(B) allows extrinsic evidence of a prior inconsis-

tent statement to be introduced if "the witness is afforded an opportu-
nity to explain or deny" the statement, and "the opposite party is
afforded an opportunity to interrogate him thereon." The difference
between the prior rule and the new one is that no time is set for these
opportunities. As long as the other party is able to recall the witness for
further examination, the party offering the extrinsic evidence need not
lay any foundation at all.312

How does this rule apply to statements that are admissible on
other grounds? Section 613(B) states that no foundation is needed for a
statement that qualifies as an admission of a party-opponent under sec-
tion 801(4)(b). While that is correct, it seems misleadingly narrow.
Any statement that qualifies for admission through any exception to
the rule against hearsay or through any "non-hearsay" category should
be admissible without regard to whether it might also by offered as a
prior inconsistent statement.31 3

Oklahoma changed the form of this rule by rejecting one exception
found in the federal rule. Despite the ease with which the requirements
of section 613(B) may ordinarily be met, the federal version provides
an exception to even those requirements if "the interests of justice" so
require. Oklahoma did not adopt this exception.

F When May a Party Impeach His Own Witness with a Prior
Inconsistent Statement?

1. Abolition of the Rule Against Impeaching One's Own Witness
(Section 607)

The Code overturns the common law rule that a party may not
impeach his own witness. Section 607 provides, "The credibility of a
witness may be attacked by any party, including the party calling him."

2. Problems of Relevancy and Hearsay When a Party Attempts
to Impeach his Own Witness with a Prior Inconsistent State-
ment

311. Wing v. State, 280 P.2d 740 (Okla. Crim. 1955).
312. United States v. Barrett, 539 F.2d 244 (1st Cir. 1976); WEINSTEIN & BERoER, Sivra note

15, 1 613[04].
313. Hearsay and the rules governing it will be the subject of the second segment of this series

to be published later.
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Attempts by a party to impeach his own witness with a prior in-
consistent statement are usually-and probably always-intended to
bring to the jury's attention a statement which would otherwise be
inadmissible hearsay. Courts which have allowed parties to "impeach"
their own witnesses on grounds such as the surprise exception recog-
nized in Oklahoma insist that such statements are not substantive evi-
dence.314 Many lawyers doubt, however, that a jury can obey an
instruction not to use statements as substantive evidence. Despite the
adoption of section 607, any attempt to introduce evidence of a prior
inconsistent statement will require the trial judge to weigh the possibil-
ity that it will be used for an improper hearsay purpose against its value
as impeachment. When a party is impeaching his own witness, the
prior inconsistent statement may have little or no impeachment value
to weigh against the danger of misuse.

3. The Search for a Rule

Section 607 does not help to decide when to permit a party to im-
peach his own witness with a prior inconsistent statement. Part of the
reason for this is historical. The problem did not exist at the time the
proposed Federal Evidence Rules were drafted because the proposed
Federal Rules made all prior inconsistent statements admissible as sub-
stantive evidence.315 It was not until Congress made only certain sworn
prior inconsistent statements admissible as substantive evidence that
the hearsay and relevancy problems arose.3 16 The federal courts have
not yet found a solution to the problem.3 1 7 Some of the suggested solu-
tions which Oklahoma may now consider are discussed below.

Weinstein and Berger argue for a weighing of the value of the im-
peaching statement which emphasizes the probative value of the state-
ment.3 18 This test seems to call for the judge as well as the jury to
ignore the fact that the prior statement is inadmissible as substantive
evidence. Some commentators have suggested a return to the require-
ment of surprise and affirmative damage.319 However, there is nothing
in the actual language of either the Federal Rules or of the Oklahoma

314. See, e.g., Southern Ry. Co. v. Gray, 241 U.S. 333, 337 (1916).
315. Proposed Federal Rules, supra note 21, at 293.
316. Blakey, supra note 180, at 8-9 & 24-25.
317. Compare United States v. Long Soldier, 562 F.2d 601 (8th Cir. 1977), with United States

v. Morlang, 531 F.2d 183 (4th Cir. 1975). See also Rhodes v. Harwood, 273 Ore. 903, 544 P.2d 147
(1975).

318. 3 WEINSTEIN & BERGER, supra note 15, 607[01], at 29-34 & Supp. 1978 at 29-34.
319. Graham, The Relaionshp Among Federal Rules of Evidence 607, 801(d)(1)(A), and 403:.4
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Evidence Code that requires that a prior inconsistent statement be ad-missible even if surprise is shown.32 Even in that situation, the actual
value of the impeachment may be so small that it is outweighed by the
danger of misuse of the statement.32'

VII. OPINIONS AND EXPERT TESTIMONY

A. Introduction

The sections of the Code which deal with opinions and expert tes-
timony are almost identical to federal evidence rules 701 through 705.
They therefore share the philosophy of those rules that opinion and
expert testimony should be available whenever it would be useful to the
trier of fact. These sections restate the requirements for the use of lay
and expert opinion testimony and for the qualifications of expert wit-
nesses in terms that are not actually new, but which carefully avoid
creating any artificial barriers to the introduction of useful opinion tes-
timony. They abolish two longstanding rules limiting the use of opin-
ion testimony-the rule forbidding (or limiting) opinion testimony on
ultimate issues and the rule requiring the use of hypothetical questions
in examining an expert who is giving an opinion based on facts not
within his personal knowledge. Section 705 also abolishes the rule that
the expert's opinion must be based upon facts proven by the evidence
and allows the expert to base his opinion on facts that may not even be
admissible in evidence.

B. Use of Opinion Testimony

1. Lay Opinion (Section 701)

Section 701322 provides that a lay witness may testify to an opinion
if it is based on personal knowledge and "helpful to a clear understand-
ing of his testimony or the determination of a fact in issue." The effect
of this rule is that even a lay opinion should be admitted if it is useful.

Reply to Weinstein's Evidence, 55 TEx. L. REV. 573 (1977). See also Ordover, Surprisel That
Damaging Turncoat Witness Is Still With Us, 5 HOFSTRA L. REV. 65, 70 (1976).

320. MCCORMICK, supra note 19, § 38, at n.74 (Supp. 1978).
321. Blakey, supra note 180, at 24-25.
322. Section 701. Opinion Testimony by Lay Witnesses.

If the witness is not testifying as an expert, his testimony in the form of opinions or
inferences is limited to those opinions or inferences which are:

1. Rationally based on the perception of the witness; and
2. Helpful to a clear understanding of his testimony or the determination of a fact

in issue.
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This permits both "shorthand statements of facts" which the witness
cannot be expected to break down into the actual facts he had observed
and any other opinion which has enough value to be useful.

2. Expert Opinion (Section 702)

Expert opinion and other expert testimony may be used under sec-
tion 702323 whenever "scientific, technical, or other specialized knowl-
edge" would "assist the trier of fact to understand the evidence or to
determine a fact in issue." Again the test is usefulness. Note that the
expert is not required to base his opinion on personal knowledge.

C Qualfication as an Expert Witness (Section 702)

Under section 702 any witness "qualified as an expert by knowl-
edge, skill, experience, training or education" may testify if his knowl-
edge "will assist the trier of fact to understand the evidence or to
determine a fact in issue." Note the wide reach of this definition.
Under this definition an "expert" may be some quite ordinary person
whose experience gives him knowledge concerning some matter in-
volved in the trial.324

2 Abolition of the Rule Against Opinion Dealing with the Ultimate
Issue (Section 704)

Under section 704325 opinion testimony that is otherwise admissi-
ble cannot be excluded because it embraces "an ultimate issue to be
decided by the trier of fact." In order to be admissible at all, an opin-
ion must be offered through either a lay person with personal knowl-
edge of the facts or an expert witness with special qualifications and
must be found to be helpful to the trier of fact. There is no good reason
why such an opinion should be excluded or restated because it deals
with a question the jury (or other factfinder) must ultimately decide.

This provision does not mean that meaningless opinions on the

323. Section 702. Testimony by Experts. "If scientific, technical or other specialized knowl-
edge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness
qualified as an expert by knowledge, skill, experience, training or education may testify in the
form of an opinion or otherwise."

324. Federal Advisory Committee's note to federal evidence rule 702, Proposed Federal Rules,
supra note 21, at 282.

325. Section 704. Opinion on Ultimate Issue. "Testimony in the form of an opinion or infer-
ence otherwise admissible is not objectionable because it embraces an ultimate issue to be decided
by the trier of fact."
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issues to be tried are now admissible. They are excluded by the re-
quirement that opinions must be helpful to the trier of fact.

. Oklahoma Did Not Adopt a Code Section on Court Appointed
Experts

The Federal Rules of Evidence contain one rule concerning expert
witnesses which was not adopted as part of the Oklahoma Evidence
Code. This is rule 706 which deals with court appointed expert wit-
nesses. The Federal Advisory Committee's note to that rule argued
that provision for court appointed expert witnesses was both highly de-
sirable and within the inherent power of a trial judge:

The practice of shopping for experts, the venality of some
experts, and the reluctance of many reputable experts to in-
volve themselves in litigation, have been matters of deep con-
cern. Though the contention is made that court appointed
experts acquire an aura of infallibility to which they are not
entitled, the trend is increasingly to provide for their use.
While experience indicates that actual appointment is a rela-
tively infrequent occurrence, the assumption may be made
that the availability of the procedure in itself decreases the
need for resorting to it. The ever-present possibility that the
judge may appoint an expert in a given case must inevitably
exert a sobering effect on the expert witness of a party and
upon the person utilizing his services.

The inherent power of a trial judge to appoint an expert
of his own choosing is virtually unquestioned. Hence the
problem becomes largely one of detail.3 16

The Oklahoma Evidence Subcommittee decided, however, "not to
propose such a rule for Oklahoma,' ' 327 and the legislature followed that
suggestion. Section 614(A) of the Oklahoma Evidence Code does pro-
vide, however, that the trial judge may call witnesses either on his own
motion or at the suggestion of a party. It would appear that the trial
judge could appoint and call an expert witness either under that section
or by his inherent authority. The absence of express authority to in-
clude reasonable compensation for the expert as part of the court costs,
however, might be a problem.

326. Proposed Federal Rules, supra note 21, at 287 (citations omitted).
327. Proposed Code, supra note 4, at 2643-44.
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F Two Related Changes-Abolition of the Requirement that the Basis
of the Expert's Opinion Be Stated and Abolition of the
Requirement that the Expert's Opinion Be Based Upon Facts in
Evidence (Sections 705 and 703)

1. Introduction

Sections 705 and 703 make major changes both in the methods
that may be used to examine expert witnesses and in the kinds of opin-
ions and other information that may be introduced through the testi-
mony of expert witnesses. The ease with which such major changes
have been adopted both by the Federal Rules of Evidence and by the
Oklahoma Evidence Code may be explained by three facts. First, all of
the changes these sections make in prior law expand the kinds of evi-
dence which may be used and the methods which may be used to intro-
duce them. Second, all of the procedures which could be used to
examine expert witnesses at common law are still available, and
Oklahoma lawyers will discover that in many situations those old pro-
cedures are the best ones to use even under the Code. Third, the re-
quirements which sections 705 and 703 abolish were frequently either
ignored or treated as useless formalities in many cases tried under the
common law and the abolition of these requirements may not have
seemed to be very important. However, the means by which sections
705 and 703 achieve the abolition of these requirements involve the
creation of radically new theories concerning the nature and purpose of
expert testimony. These new theories lead to some totally new
problems.

2. Abolition of the Requirement that the Basis of the Expert's
Opinion Be Stated (Section 705)

This section328 permits an expert witness to give an opinion "with-
out prior disclosure of the underlying facts or data." The effect of this
provision is to permit an expert witness simply to state his opinion
without stating the facts upon which it is based and without the use of
any hypothetical question. The use of this form of testimony is subject
to the qualification "unless the court requires otherwise," but section

328. Section 705. Disclosure of Facts or Data Underlying Expert Opinion.
The expert may testify in terms of opinion or inference and give his reasons therefor

without prior disclosure of the underlying facts or data, unless the court requires other-
wise. The expert may be required to disclose the underlying facts or data on cross-exam-
ination.
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705 does not suggest any standard or other guide for the trial court to
apply in deciding whether to "require otherwise." The discussion be-
low suggests some circumstances in which the trial court might be per-
suaded to use this power, but the federal experience appears to be that
the trial judge will not normally require that the basis of the opinion be
shown. If the trial court does not require the basis to be shown, each of
the parties will have an opportunity to decide whether to bring it out in
their examination of the witness. If the party calling the witness does
not bring it out on direct examination of the witness, the opposing
party may bring it out on cross-examination. But if neither party
chooses to go into the basis for an opinion, the testimony of a qualified
expert may consist of nothing more than a naked statement of his opin-
ion.

329

This probably will not occur very often. Section 705 does not pro-
hibit either the use of hypothetical questions or the introduction of
other testimony explaining the basis of the expert's opinion. The parties
will usually choose to introduce evidence showing the basis for expert
opinions in order to persuade the judge or jury to believe those opin-
ions.

However, it is possible under section 705 that a judge or jury might
be asked to decide a disputed question on the basis of unexplained as-
sertions by expert witnesses. Proponents of this change would argue
that this frequently did happen under common law procedures also ex-
cept that, instead of being denied explanations, judge and jury were
buried under explanations which they could not understand.330 This
was especially apt to be true if it was necessary to use a hypothetical
question in order to ask the expert to state an opinion based upon facts
of which he did not have personal knowledge.

Section 705 attempts to solve the problem of excessive and incom-
prehensible evidence concerning expert opinion by abolishing (unless
the court requires otherwise) the requirement that the party offering the
expert must "make a record" during the trial showing the basis for the
opinion.

Section 705 abolishes only the requirement that the basis of an
expert opinion must be stated and not the requirement that there must

329. See 3 WEINSTEIN & BERGER, supra note 15, % 705[01], at 705-1 & 705-2 for an illustra-
tion.

330. MCCORMICK, supra note 19, § 16; 3 WEINSTEIN & BERGER, supra note 15, 705[01], at
705-7; J. WIGMORE, EVIDENCE § 686 (3d ed. 1940); Federal Advisory Committee's note to federal
evidence rule 705, Proposed Federal Rules, supra note 21, at 285.
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be a basis for the opinion. Section 705 creates several problems, how-
ever, with respect to the questions of when and how the actual existence
of an adequate basis must be shown. The provision in section 705 that
authorizes the admission of an expert opinion without any revelation of
its basis must be read as applying to both questions of admissibility and
sufficiency. Whenever an expert opinion has been introduced without
any inquiry into the basis for that opinion, the court must presume that
an adequate basis exists unless evidence disproving the basis is intro-
duced. A trial judge who is unwilling to presume the existence of a
basis for a particular expert opinion may exercise his discretion to re-
quire the party offering the opinion to prove a basis when the opinion is
offered, but if an expert opinion is admitted without evidence as to its
basis, the existence of an adequate basis must be presumed (in the ab-
sence of evidence disproving the basis). Any other reading of section
705 would turn that section into a trap for those who rely upon it.

The problems grow even more difficult in cases in which one party
attempts to offer an expert opinion without showing a basis, and the
other party does wish to dispute the adequacy of the basis. The trial
judge could exercise his discretion under section 705 and require the
party offering the expert to show the existence of an adequate basis
whenever the opposing party objects to an expert opinion. It seems un-
likely that it could ever be error to require that the basis be shown, and
it certainly could never be prejudicial error. Nevertheless, it is clear
that the draftsmen of section 705 did not expect that the trial court
would require the basis for an expert opinion to be shown whenever the
opposing party objected. Section 705 gives the trial court, not the op-
posing party, the discretion to require that the basis be shown. Clearly,
the draftsmen of section 705 contemplated that in at least some cases
the opposing party should be required to do something more than
merely object to an expert opinion in order to require that a basis be
shown. In such cases the opposing party will now be required to raise
the question of the adequacy of the basis. The opposing party may try
to do so in four different ways. First, the opposing party has an auto-
matic right to attack the adequacy of the basis through cross-examina-
tion of the expert, and if cross-examination shows that the basis is
inadequate, the opinion will be stricken from the record. But this
method of attack cannot be used until after the opinion has been intro-
duced. Second, the opposing party may seek to keep the expert opinion
from ever being introduced by requesting that the trial judge exercise
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his discretion under section 705 to order the party offering the expert
opinion to lay a foundation for that opinion by showing a basis for it.
Third, the opposing party may ask the court to exercise its general dis-
cretion and allow a voir dire examination of the expert witness before
he gives his opinion.3 3 ' To make any effective use of any of these
methods of attack, the opposing party must already recognize the ques-
tionable aspect of the basis of the expert's opinion.33 It is unlikely that
the trial judge will order either a demonstration of the basis for the
opinion or a voir dire of the expert unless the opposing party can show
that there is likely to be something questionable about the basis for the
opinion. Apparently the opposing party will be expected to prepare its
attacks through pretrial discovery. A party who does prepare through
such pretrial discovery of the expert's possible basis will also be able to
use a fourth method of attack-a pretrial motion to exclude improper
opinion testimony.

It seems clear that the burden of persuading the court that there is
an adequate basis for an expert opinion remains with the party who
offers the opinion as evidence. The burden of raising a bona fide ques-
tion about the adequacy of that basis, however, has apparently been
shifted to the party seeking to oppose the introduction of that opinion.
However, this might be more accurately described as a "burden of dis-
covery" than as a burden of coming forward. In a case in which the
opposing party can justify its failure to conduct adequate discovery, the
trial court probably should exercise its discretion to require that the
basis for an expert opinion be shown by the party offering the opinion.

How does the abolition of the requirement that the basis be dis-
closed affect the use of partial hypotheticals and other partial revela-
tions of the basis of an expert opinion? The common law requirement
that all such questions must be fair still applies because section 702 re-
quires all expert testimony to be helpful. If, however, the trial court is
permitting the expert to be examined without a full disclosure of the
basis for his opinion it may be difficult for the trial court to tell when
such a question is unfair. Once again the opposing party will have to be

331. Maine added a second paragraph to its version of rule 705 which requires that an adverse
party who objects to testimony by an expert on the ground that the expert does not have an
adequate basis for an opinion be allowed to conduct a voir dire examination in the absence of the
jury. MAINE REV. STAT. tit. 8, Rule 705(b) (Supp. 1978).

332. See 11 MOORE & BENDIX, supra note 49, at VII-70; 3 WEINSTEIN & BERGER, supra note
15, 705[01], at 705-8 & 705-9. But see, Id. 705[011, at 705-9, pointing out that in criminal cases
"an attorney will be less likely to have sufficient advance knowledge for effective cross-examina-
tion."

[Vol. 14:227

92

Tulsa Law Review, Vol. 14 [1978], Iss. 2, Art. 1

https://digitalcommons.law.utulsa.edu/tlr/vol14/iss2/1



OKLAHOMA EVIDENCE CODE

prepared to explain to the court what is wrong with the expert's testi-
mony.

3. Abolition of the Requirement that the Expert's Opinion Be
Based Upon Facts in Evidence (Section 703)

One of the reasons that section 705 abolishes the requirement that
the basis of an expert's opinion must be shown is that section 703333

abolishes the requirement that the expert must base his opinion on the
facts in evidence. Section 703 authorizes an expert to base the opinion
to which he testifies on facts in the case itself which he has either "per-
ceived" or had "made known to him at or before the hearing." It is
clear that this section authorizes the expert to base his opinion upon
facts that are not in evidence, for it authorizes him to use facts that are
not even admissible in evidence if they are "of a type reasonably relied
upon by experts in the particular field in forming opinions or inferences
upon the subject."

It is still permissible to ask an expert for an opinion based upon a
hypothetical question which asks him to assume certain facts which the
jury could find from the evidence actually presented. It is no longer
necessary to do so, however, because the expert may now base his opin-
ion on facts that are not in evidence.

Section 703 introduces two new problems. The first is determining
when a particular piece of information relied upon by an expert is "of a
type reasonably relied upon by experts in the particular field in forming
opinions or inferences upon the subject." Professor McElhaney points
out the difficulty of transferring a standard of decision from some other
field into the courtroom:

What other fields regard as reliable ought to concern us.
We should consider their norms in assessing our own. But the
standards of reliability in any particular field must take into
account the special situation in which it arises. A medical
doctor making an emergency diagnosis at the scene of an acci-
dent will not use the same standards of reliability as he did in
the research laboratory he left just before starting home. Tri-
als are supposed to provide an opportunity for calm delibera-

333. Section 703. Bases of Opinion Testimony by Experts.
The facts or data in the particular case upon which an expert bases an opinion or

inference may be those perceived by or made known to him at or before the hearing. If
of a type reasonably relied upon by experts in the particular field in forming opinions or
inferences upon the subject, the facts or data need not be admissible in evidence.
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tion, appropriately taking longer to review events than the
events themselves may have taken to transpire. The standard
of reasonableness that the judge should apply is the judicial
one, looking at the expert's field for guidance but not for ulti-
mate decision.334

Therefore, it is the trial judge who must decide when the expert's reli-
ance on information not in evidence is so reasonable that he should be
permitted to base his testimony upon it.

Once again, the fact that under section 705 the expert may not be
required to explain the basis for his opinion may make it difficult for
the trial court to determine what the expert is doing. And once again
the opposing party must be prepared through discovery to be able to
point out to the trial court what the expert is doing.

The second problem is the extent to which such reliance by the
expert on information not in evidence makes such information usable
in the trial itself. Of course, all that section 703 purports to do is to
authorize the use of an opinion based upon such information.335 Any
dispute about the correctness of that opinion, however, will surely re-
quire a discussion of the information upon which it is based. 336 It is
generally argued that this is a limited use exception,337 but since the
limited use is to support the expert's opinion, McElhaney is correct
when he calls federal evidence rule 703 "virtually a major new excep-
tion to the hearsay rule. '" 338

334. McElhaney, Expert Witnesses andthe FederalRules of Evidence, 28 MERCER L. REV. 463,
486 (1977).

335. Id. at 482; P. ROTHSTEIN, supra note 47, at 82-83.
336. S. SALTZBURG & K. REDDEN, supra note 48, at 426-27.
337. Id. See also McElhaney, supra note 334, at 481-82.
338. McElhaney, supra note 334, at 481. See United States v. Sims, 514 F.2d 147, 149 (9th Cir.

1975); Bryan v. John Bean Div. of FMC Corp., 566 F.2d 541, 545-46 (5th Cir. 1978).
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APPENDIX

A COMPARISON OF OKLAHOMA EVIDENCE CODE SECTIONS AND THE
FEDERAL RULES OF EVIDENCE

This chart disregards some differences between Code sections and
federal evidence rules that do not affect the meaning. These ignored
differences are: (1) The Code uses the terms "section" and "Code" in-
stead of "rule" and "these rules", (2) The Code uses "court" instead of
"judge", (3) The Code omits the boldfaced subtitles for subdivisions
which are used in the rules, and (4) The Code changes details of punc-
tuation and grammar that do not affect meaning, such as whether an
"or" is used before each of several alternatives.

There are also many sections of the Code that contain other
changes in language that do not appear to affect their meaning. These
sections are described in this chart as "reworded." Many sections of
the Code were slightly reworded and repunctuated during the process
of legislative adoption. The changes appear to have been intended to
achieve improvements in style rather than to make changes in meaning.
A close reading of section 407, however, reveals that the rewording and
repunctuation may have changed the meaning of part of that rule. This
is discussed in the article and indicated in the chart. It may be that
other changes have crept into other sections in the same fashion, but
the author has not discovered any such changes in the sections de-
scribed in the chart as reworded.

The Oklahoma Evidence Code contains sections corresponding to
the Federal Rules of Evidence except for two rules. These are federal
rule 302, whose only function is to create a "mini-Erie" rule to be ap-
plied to the effect of a presumption in a case tried in a federal court
when state law supplies the controlling substantive law, and rule 706,
which authorizes court appointed expert witnesses. However, section
614(A) may give the trial court the same powers which it would have
been given by adoption of rule 706.

There are twenty-one Oklahoma Evidence Code sections that have
no corresponding federal evidence rules. Three of these are miscellane-
ous mechanical provisions (sections 1101, 1102, and 1103). The other
eighteen apply to subjects which the Code covers more thoroughly than
the Federal Evidence Rules: judicial notice, presumptions, and privi-
leges.

Finally, there are some differences in the ways in which the Code
and the Federal Rules have marked subdivisions within sections and
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rules. These differences may cause some slight confusion, for section
801(4)(a)(1) is identical to rule 801(d)(1)(a), but section 804(B)(3)
equals rule 804(b)(3), and section 803(24) equals rule 803(24). This
should only result in mild confusion, however, for Code sections that
correspond to federal rules are organized exactly like those rules. Iden-
tical, or nearly identical, language appears in exactly the same positions
in such corresponding sections and rules; therefore, corresponding sub-
divisions can be found easily.

CORRESPONDING

OKLAHOMA EVIDENCE FEDERAL RULE

CODE SECTION OF EVIDENCE (OR COR-
RESPONDING

PROPOSED RULE)

101 New.

102 Same as Federal Rule
102.

103 Corresponds to Federal
Rules 101 and 1101.

104 Rule 103 in Federal
Rules. Slightly
reworded.

105 Rule 104 in Federal
Rules. Subsection (a) is
slightly changed and the
remainder is slightly
reworded.

106 Same as Federal Rule
105.

107 Same as Federal Rule
106.

201 New.
202 Rule 201 in Federal

Rules. Slightly changed.
203 New. Combines Rule

10(2) of Uniform Rules
of Evidence (1953) and
Federal Rule 201: (e)
and (f).
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301 New. (Derived from
Rule 701 of the Model
Code of Evidence
(1942)).

302 New. (Derived from
Rule 702 of the Model
Code of Evidence
(1942)).

303 New. (Derived from
Rule 14 of the Uniform
Rules of Evidence
(1953)).

304 New. (Taken in part
from Proposed Federal
Rule 303).

305 New. (Identical to Rule
15 of the Uniform Rules
of Evidence (1953)).

401 Same as Federal Rule
401.

402 Slightly changed from
Federal Rule 402.

403 Slightly changed from
Federal Rule 403.

404 Slightly reworded from
Federal Rule 404.

405 Reworded from Federal
Rule 405.

406 Slightly reworded from
Federal Rule 406.

407 Slightly reworded and
perhaps changed from
Federal Rule 407.

408 Slightly reworded from
Federal Rule 408.

409 Same as Federal Rule
409.

410 Same as Federal Rule
410, as amended in
1975.
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411 Reworded and slightly
changed from Federal
Rule 411.

501 Slightly reworded from
Proposed Federal Rule
501.

502 Rule 503 in Proposed
Federal Rules. Slightly
changed.

503 Rule 504 in Proposed
Federal Rules. Substan-
tially changed.

504 Rule 505 in Proposed
Federal Rules. Substan-
tially changed.

505 Rule 506 in Proposed
Federal Rules. Slightly
reworded.

506 New (From OKLA.
STAT. tit. 12, § 385.1).

507 Slightly reworded from
Proposed Federal Rule
507.

508 Slightly reworded from
Proposed Federal Rule
508.

509 Substantially changed
from Proposed Federal
Rule 509.

510 Same in substance as
Proposed Federal Rule
510.

511 Reworded from Pro-
posed Federal Rule 511.

512 Reworded from Pro-
posed Federal Rule 512.

513 Same as Proposed Fed-
eral Rule 513.

601 Same as first sentence of
Federal Rule 601.
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602 Slightly changed from
Federal Rule 602.

603 Slightly reworded from
Federal Rule 603.

604 Same as Federal Rule
604.

605 Slightly reworded from
Federal Rule 605.

606 Slightly reworded from
Federal Rule 606.

607 Same as Federal Rule
607.

608 Slightly reworded from
Federal Rule 608.

609 Slightly reworded from
Federal Rule 609.

610 Same as Federal Rule
610.

611 Substantially changed
from Federal Rule 611.
(Incorporates reworded
OKLA. STAT. tit. 12,
§ 383).

612 Slightly changed from
Federal Rule 612.

613 Slightly changed from
Federal Rule 613.

614 Slightly reworded from
Federal Rule 614.

615 Slightly changed from
Federal Rule 615.

701 Same as Federal Rule
701.

702 Same as Federal Rule
702.

703 Same as Federal Rule
703.

704 Same as Federal Rule
704.
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705 Slightly reworded from
Federal Rule 705.

801 Slightly reworded and
changed from Federal
Rule 801.

802 Substantially same as
Federal Rule 802.

803 Slightly reworded and
changed from Federal
Rule 803.

804 Slightly reworded from
Federal Rule 804.

805 Same as Federal Rule
805.

806 Same as Federal Rule
806.

901 Slightly reworded from
Federal Rule 901.

902 Slightly reworded from
Federal Rule 902.

903 Slightly reworded from
Federal Rule 903.

1001 Same as Federal Rule
1001.

1002 Slightly reworded from
Federal Rule 1002.

1003 Slightly changed from
Federal Rule 1003.

1004 Same as Federal Rule
1004.

1005 Slightly changed from
Federal Rule 1005.

1006 Slightly reworded from
Federal Rule 1006.

1007 Same as Federal Rule
1007.

1008 Same as Federal Rule
1008.

1101 New.
1102 New.
1103 New.
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