View metadata, citation and similar papers at core.ac.uk brought to you by fCORE

provided by The University of Akron

The University of Akron
IdeaExchange@UAkron

Akron Law Review Akron Law Journals

July 2015

Saving the World, One Cadillac at a Time: What
can be Done When a Reli%ious or Chartiable
Organization Commits Solicitation Fraud?

Nicholas Barborak

Please take a moment to share how this work helps you through this survey. Your feedback will be
important as we plan further development of our repository.
Follow this and additional works at: http://ideaexchange.uakron.edu/akronlawreview

b Part of the Religion Law Commons

Recommended Citation

Barborak, Nicholas (2000) "Saving the World, One Cadillac at a Time: What can be Done When a Religious or
Chartiable Organization Commits Solicitation Fraud?," Akron Law Review: Vol. 33 : Iss. 4, Article 4.
Available at: http://ideaexchange.uakron.edu/akronlawreview/vol33/iss4/4

This Article is brought to you for free and open access by Akron Law Journals at IdeaExchange@UAkron, the
institutional repository of The University of Akron in Akron, Ohio, USA. It has been accepted for inclusion in
Akron Law Review by an authorized administrator of IdeaExchange@UAkron. For more information, please

contact mjon@uakron.edu, uapress@uakron.edu.


https://core.ac.uk/display/232681099?utm_source=pdf&utm_medium=banner&utm_campaign=pdf-decoration-v1
http://ideaexchange.uakron.edu?utm_source=ideaexchange.uakron.edu%2Fakronlawreview%2Fvol33%2Fiss4%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
http://ideaexchange.uakron.edu/akronlawreview?utm_source=ideaexchange.uakron.edu%2Fakronlawreview%2Fvol33%2Fiss4%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
http://ideaexchange.uakron.edu/akronlawjournals?utm_source=ideaexchange.uakron.edu%2Fakronlawreview%2Fvol33%2Fiss4%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
http://survey.az1.qualtrics.com/SE/?SID=SV_eEVH54oiCbOw05f&URL=http://ideaexchange.uakron.edu/akronlawreview/vol33/iss4/4
http://ideaexchange.uakron.edu/akronlawreview?utm_source=ideaexchange.uakron.edu%2Fakronlawreview%2Fvol33%2Fiss4%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/872?utm_source=ideaexchange.uakron.edu%2Fakronlawreview%2Fvol33%2Fiss4%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
http://ideaexchange.uakron.edu/akronlawreview/vol33/iss4/4?utm_source=ideaexchange.uakron.edu%2Fakronlawreview%2Fvol33%2Fiss4%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:mjon@uakron.edu,%20uapress@uakron.edu

Barborak: Saving the World, One Cadillac at a Time

2000] SAVING THE WORLD, ONE CADILLAC AT A TIME

SAVING THE WORLD, ONE CADILLAC AT A TIME: WHAT CAN BE DONE WHEN A
RELIGIOUS OR CHARITABLE ORGANIZATION COMMITS SOLICITATION FRAUD?

|. INTRODUCTION

Y ou wait with anticipation as the whisper of the crowd risesto amurmur. The
man in the wheelchair at the end of the row is beaming in hopeful joy. Thelady to your
left is gazing to the ceiling with alook of desperation. She mumblesto herself, “please
help me.” Hundreds of thousands of Americans gather in front of their television sets
towitnessamiracle. Thelights surge and music beginsto play. From behind acurtain
emergesasmall Middle-Eastern man wearing agleaming white suit. HisnameisBenny
Hinn.> He conducts a sermon about the power of faith. Heisinterrupted abruptly by a
spiritual sensation. “Thereis somebody on the balcony who has a problem with her leg
and her hip and if you move your leg, you'll find that the pain is gone.”? She confirms

! Benny Hinn is a“televangelist” which means he is a minister who conducts his worship
serviceon television. According to Ole Anthony, head of the Trinity Foundation, a group
that monitors Christian media, “ he’ s probably the fastest-growing ministry in America” John
Camp, The Miracles and the Money (visted September 10, 1999)
<http://www.rickross.com/reference/hinn2.html. His style is to gather large groups of

followers together in sports arenas and stadiums around the country and deliver sermonsin
much the same fashion as conventional ministers. Seeid. Wha makesHinn sointeresting are
the portions of his show in which he purportsto heal those with physical ailments. Seeid.

% David Lees, Blow Me Down Jesus: Canada’s Benny Hinn May be the Next Great
Televangelist, SATURDAY NIGHT, Dec. 1, 1994 at 50. Hinn claimsto have aspecia relationship
with God. It began when the Holy Spirit walked into his room one night. He felt ajolt of
electricity overcome hisbody. Once, he woketo find little boysin white robes flying above
hisbed. Another time, he encountered the spirit of death wearing a black hood and a black
robe. The spirit was sent by Satan to choke him. After he cried out for help, four angels burst
into the room Two slammed Death into the wall while another, Michael, stared at Hinn until

the fourth told Michael that someone else heeded his help. Dissatisfied with Death’ swork,
Satan arrived one night. He had a goat’s face and smoke surrounded him. Fortunately for
Hinn, the Holy Spirit drew a blanket over him to keep him safe. Finally, God dropped by. He
hovered in the air covered entirely in flames. He told Hinn, “Preach the gospel.” Hinn
refused. Two nightslater, God came back and pleaded with him. He showed him avision of
peoplefalling into Hell and the souls that were damned because Hinn would not preach. He
till refused. Finally, Hinn gave in. He told the Lord, “I will preach the gospel on one
condition: that you be with mein every service.” God agreed. Now Hinn claimsto be ableto
use his ministry asaway to heal people. Id. At one service, Hinn bragged, “1 wasin Ghana
just recently—we had half amillion people show up—and a man was raised from the dead on
the platform. That's a fact, people. A man was raised from the dead on the platform. We
have it on video.” Camp, supra note 1. When later asked for a copy of the video, Hinn’s
producer, Jeff Pitman, said Hinn misspoke, and the cameras did not capture the miracle on
film. 1d.
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his assertion. Then he blows into the microphone and many in attendance are knocked
to the floor, slain by the power of the Holy Spirit.®> At the end of the show, he reaches
his hands toward the cameras and says, “[y]ou may want to come and touch the
screen. A heart condition has just been healed. Diabetes has been healed.”* Although
there was no admission for attending tonight’ s service, you notice thousands voluntarily
donating money.®> They believe that a generous contribution is asmall priceto pay for
the wonderful service that Hinn is providing.®

Later, while watching television, you are taken by a commercia depicting an
African child with a bloated stomach, obviously malnourished, ignoring the swarming
flies” For just fifteen or twenty dollars, you can save some starving children.® The

% Lees, supra note 2, at 50. Thisillustrates a criticism of Hinn’s ministry. “Theissueis not
whether the Holy Ghost [heal s peopl €], but the manner in which Benny Hinn preside[s] over
the event[s].” Id. Those in attendance may collapse when they feel the presenceof theHoly
Spirit, but Hinn makes it seem as though he is generating the spiritual feeling of the crowd.
See id. He “blows on hisfollowers, knocks them gently under the chin, rubs his suit jacket
over his body-which he saysis electric with the power of the Holy Spirit-and flicksit at the
audience likeawhip.” Lee Romney, Televangelist Hinn Building TV Sudio, Ministryin O.C.
Religion: Faith Healer Appealsto Believersfor Donations to Finance $4.5- million Facility
in Aliso Vigjo, L.A. TIMES, Aug. 24, 1997 at Al.

* Camp, supra note 1. Benny Hinn has been criticized for deceiving his followers. One
criticism is that he convinces his followers with injuries or illness that they are healed and
they discontinue use of their medications or stop attending treatment with their physicians.

Ole Anthony, founder of the Trinity Foundation, said, “[w]efeel that it's deceptive what he's
doing, in giving false hope to these people, millions of people.” Lee Romney, Televangelist
Building O.C. Studio Religion: Florida-based Benny Hinn, Seen as One of Nation’s Fastest-
Rising TV Preachers, Plans Aliso Vigjo Facility. Some Question his Faith-Healing
Practices, L.A. TIMES, Aug. 24, 1997, at A3.

® See Lees supra note 2, at 50. According to Lees, “[h]is blatant manipulations for money
weretroubling, but only to someone like me, an infiltrator who shared none of the beliefs that
were necessary to make sense of it.” Id. Religiousorganizationslike Hinn's ministry have a
tremendous ability to raise money. See discussion infra Part 111 A. At hisrevivals, Hinn asks
those in attendance to contribute $100 to $1000 to support the ministry. With attendance
nearing 25,000 at times aswell as an enormous television audience, it is not surprising to learn
that Hinn’s ministry takes in $20 million per year. See Lee Moriwaki, Do You Believe in
Miracles? Benny Hinn Packs Tacoma Dome With Thousands of People Who Do, THE
SEATTLE TIMES, Aug. 18, 1995, at Al.

® See Sally Macdonald, Faith Healer Brings Crusade to Seattle-Followers Laud Him;

Skeptics Call it Theatrics, SEATTLE TIMES, Aug. 20, 1997, at B3.

" Eric Malnic & Russell Chandler, International Christian Aid Founder L. Joe Bass -aMan
on a Mission or a Power Trip?, L.A. TiMES, April 8, 1985, at 1; Eric Malnic & Russell

Chandler, Says Only a Small Part of ICA Money is Used for Relief Ex-Charity Aide Tells of
Donations Drain, L.A. TIMES, Jan. 27, 1985, at 1.

8 Steve Emmons, O.C. Rich Lode for Charity Swindlers Fund-raising: Every one of its 31
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scene changes to aroom full of operators who are now standing by to take your call.
As you watch, people are caling in to make pledges. The money, however, is not
going to Africa; it is going to the organization that solicited it. In either case, the
contributors to such organizations have fallen victim to religious and charitable fraud.’

The use of eectronic media by religious and charitable organizations to solicit
money from consumers has developed into a multi-billion dollar industry in arelatively
short period of time.'° Solicitation through electronic media generally takes on one of
two forms. In some instances, the solicitations are general in nature.** In other
instances, the organization soliciting funds does so for a specifically stated goal of the
ministry.*? Either way, on many occasions, religious and charitable organizations

Cities has a Different Ordinance to Control those Seeking Donations. As a result,
Enforcement is Practically Nil, L.A. Times, Dec. 15, 1992, at 1.
® Fraud is defined as:

Anintentional perversion of truth for the purpose of inducing another in

reliance upon it to part with some valuable thing belonging to him or to

surrender alegal right. A false representation of a matter of fact, whether

by words or by conduct, by false or misleading allegations, or by

concealment of that which should have been disclosed, which deceives

and is intended to deceive another so that he shall act upon it to hislegal

injury. ...
BLACK'S LAw DICTIONARY 660 (6" Ed. 1990).
Y SeeinfraPartlll A.
! Jonathan Turley, Laying Hands on Religious Racketeers: Applying Civil RICO to
Fraudulent Religious Solicitation, 22 WM. & MARY L. Rev. 441, 455-57 (1988). Solicitations
that are general in nature do not make any promises to the consumers as to how the money
will be spent, beyond simply telling them that the money will be used to support the ministry.
In one instance involving televangelist Jim Bakker, the PTL Club of which Bakker was the
head, reportedly paid $265,000 of church funds to suppress the release of information about
Bakker’s adulterous heterosexual and homosexual affairs. It was also revealed that Bakker
wasreceiving asaary near $5 million despite his assurancesto viewersthat his net worth was
$15,000. The Bakkers also used money they received from their organization to purchase
$700,000 worth of rea estate and luxury cars. Similarly, televangelist Oral Roberts, whose
program raised approximately $88 million each year, was criticized when he purchased a 2.5
million dollar home in Beverly Hills. The money used in these instances did not involve
embezzlement of church funds, rather, it was money received from the church over the
approval of church leaders. Id.
21d a 459-60. Solicitations for a specific goal include campaigns to raise money to aid
starving children or to help refugees. Televangelist immy Swaggart was accused of diverting
funds raised for the purpose of saving starving children. |d. at 460. Jerry Falwell was
accused of sending only $150,000 of $6 million raised to aid refugeesin northern Thailand. 1d.
Even a scandal involving the Roman Catholic Church was uncovered to reveal that of $20
million raised to support missions in underdeveloped countries, only four cents for every
dollar raised was used for its stated purpose. Id at 461.
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soliciting money from consumers engage in fraud.

Recognizing that controversiesinvolving religious and charitable organizations
have puzzled the courts throughout this century,™® this paper will examine specific
instances of religious and charitable fraud.** It will discuss the potential remedies that
are available by donors who fall victim to the perpetrators of this fraud.®> Finally this
paper will suggest a more feasible method by which victims may recover than the
conventional approaches.®

[1. THE SHAMAN:" VALIDATING THE FAITH HEALERSCLAIM?

Whether televangelists are truly blessed with a special power to hea their
followers ailments may never be known. People claiming to have the power to heal
others is not a new phenomenon. Accounts of individuals capable of healing their
fellow man date back to prehistoric times.*® Early accounts credit the power of healers
to divine gifts from the gods.’® In addition to the power to heal, some accounts
attribute a variety of supernatural powers to the shaman.®

In virtualy al hedler-patient relationships, the method of curing the afflicted

3 See Barry Nobel, Religious Healing in the Courts: The Liberties and Liabilities of
Patients, Parents, and Healers, 16 U. PUGET SOUND L. Rev. 599, 600-02 (1993).
“ Seeinfra Part 111 B.
> Seeinfra Part IV A through C.
' SeeinfraPart IV D.
" Rogers states:
The shaman isa professional, probably thefirst learned professional in the
evolution of human society. He has been respected for his knowledge and
power, and feared for hisintimacy with the spirits. He has been frequently
hated for his avarice, but often rewarded lavishly for his successes in
prognostication and healing. In some cultures, he has been punished for
hisfailures, even with death
SPENCER L. ROGERS, PH.D., THE SHAMAN; His SymBOLS AND His HEALING POWER 7 (1982).
8 WALTER ADDISON JAYNE, M.D., THE HEALING Gops OF ANCIENT CIVILIZATIONS 31 (1962).
Healing is mentioned in the earliest known records of human activities, so it can be concluded
that healing existed before that time. DR. ROBERT BuCKMAN & KARL SABBAGH, MAGIC OR
MEDICINE? AN INVESTIGATION OF HEALING & HEALERS 10 (1995).
19 JAYNE, supra note 18, at 31-32. The duties of the healer included watching over thewelfare
of the peoplein their communities, defending against the machinations of their enemies, and
through their superior knowledge, they healed the sick and devised means by which evil
spirits were exorcized. Id.
% ROGERS, supra note 17, at 10-12. Shamans are technicians of magic. They areableto locate
lost property and sense when an enemy is approaching. They can reveal the unknown past,
present and future. They can make things disappear. They can communicate with thedeed.
They can kill someone miles away by merely pointing afinger. 1d.
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follows a consistent path. First, the patient approaches the healer with the belief that
something is wrong.?! The healer then searches for the cause of the problem.?? Next,
the healer intervenes by prescribing a drug, a spell, a recommendation or something
else® At this point, the healer is rewarded by either the patient or society as awhole
for his or her service.?* Finally, ameasure of the success or failure of the treatment is
in order.?®

To illustrate how this works in a modern televangelical setting, an example of
faith-healer Tim Storey? will be given. At a Jubilee Revival, Storey parades up and
down the ides of the Christian Center searching for those who have come for his
healing touch. One heavyset, middle aged woman complains of having a pain in her
lower back. The healer extends the palm of his hand onto her forehead. She collapses
into the arms of the usher.?” She gets back up and informs the audience that her painis

2 BuckMAN, supra note 18, at 28.
2 d. Each time a healer examines a patient to diagnose the problem, asimilar scenario unfolds.

In each instance, an expert scrutinizes something that isoften unintelligible

to the patient-a high white cell count, a silhouette on an X-ray image-

intensifier-and says (or implies), “| have seen many things of thissort. In

my experience what | have found here suggests that in this particul ar case

the problem is due to the appendix/blockage of energy flow/disturbance of

the spirit.”
Id. at 35. When diagnosing patients, healers use common perception asacritical aid. Almost
anyone can detect many general signs of illness with no medical training or special powers.
Some clues that someone may beill are: pale complexion, suggesting anaemia; recent weight
loss, evidenced by sunken cheeks or loose shirt collar; slow, painful movements, suggesting
arthritis or back trouble; breathlessness, suggesting lung disease; anxious, worried |ooks and
soon. ld.at 36-37.
#1d.at 28. Thisisthetreatment phase. Thisisthe reason people go to healers. Not much
satisfaction would be had in simply being diagnosed without more. “An ill person-like
nature-abhors avacuum.” |d. at 44-45.
% |d. at 28. The most prevalent reward for the healer comes directly from the patient in the
form of monetary payment. There are many waysin which healers are paid however. Some
receive gifts, ceremoniesin their honor, or agratuity. Id. at 45-46. “In every case, however,
there is a statement being made-what occurs between the patient and the healer is, in some
respects, atransaction and that transaction hasavalue.” 1d. at 46.
% |d. at 28. Once a suitable time has passed since treatment, only three outcomes are
possible. The patients problem can get better, worse or stay the same. Id. at 47.
% Tim Storey is an employee of the Jubilee Christian Center in San Jose. See Will Harper,
Touched by God, (visited September 10, 1999) <http://metroactive.com/papers/metro/
10.09.97/cover/god-9741.html>,
7 1d. at 2. An usher follows Storey around as he heals those in attendance. The usher
catches the patients as they shake and fall to the floor after Storey touchesthem. Thisis
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gone.?® Now the healer must be rewarded for his service. The audience collectively
gasps and erupts into applause as an apparent reward.”® Storey quickly silences the
audience, for the reward he seeks is not audible gratitude, but something else.*

[1l. SHow ME THE MONEY
A. America; A Vast Market Upon Which to Prey

Every year, Americans give more than $18 billion to religious organizations.®

described as being “slainin spirit.” For those who are seriously slain, a staff member waits
with ablanket asthey may be down awhile. Id.

%1d. Could thiswoman's pain be miraculously destroyed or is something else at work? One
possihility isthe placebo effect. A placebo is*“any therapeutic procedure (or that component
of therapeutic procedure) which is deliberately given to have effect on, or does have an effect
on, asymptom, syndrome or disease, but which iswithout specific activity for a conditionto
betreated.” MICHAEL JOSPE, THE PLACEBO EFFECT IN HEALING Xiii (1978). The attitude of the
healer has a direct impact on the placebo effect. The healer’s “faith, belief, enthusiasm,

conviction, commitment, optimism, interest, positive and negative expectations, skepticism,

disbelief, and pessimism about treatment” all affect the patient’ srecovery. Id. a 104-05. If
the lady’ s perception of Storey was that he was committed to healing her and confident in his
ability to do so, thereis a chance that if her back actually quit hurting, it was aresult of the
placebo effect. Seeid. See generally Camp, supra note 1. According to Dr. Herbert Benson
of Harvard University, “ There are cases where faith healers bring about miracul ous cures.

Many people do get better, but it may not be the faith healer that’ sdoing it. 1t may betheir

belief in the faith healer and what the faith healer represents.” 1d. at 2.

Anillustration of thisisfound in the case of Natalia Barned, who suffered from arare
cancer with secondariesin the bones. The cancer had progressed to the point at which it was
resistant to chemotherapy. She was given powerful pain killers to ease her misery. She
visited ahealing ceremony held in alarge stadium conducted by faith-healer Maurice Cerullo.

Shewasinvited on stage. Maurice asked her to walk unassisted acrossthe stage. Shewas
ableto do thiswith little pain. Mauricetold her to tell her doctorsthat she had been cured of
her cancer. She soon visited her doctors tolearn that the cancer had not been cured. She il
required large doses of pain killersto ease the misery for therest of her short life. “ The effect
seen on stage was simply atemporary decreasein her perception of pain dueto the effect of
her conscious mind and will to improve.” BUCKMAN, supra note 18, at 161-62.

Another possibility isthat it isasham. Perhapsthe lady was aplant. Dean Van
Druff, a Christian from San Jose, said of therevival, “| suppose what bugs me the most isthat
itisalie.” HARPER, supra note 26, at 12.

# See generally Harper, supra note 26.
¥ Seeid.
3 CARL BAKAL, CHARITY USA; AN INVESTIGATION INTO THE HIDDEN WORLD OF THE MULTI-

BILLION CHARITY INDUSTRY 85 (1979). Overall, Americans contribute $150 billion to support
charitable organizations. Lisa Loftin, Note, Protecting the Charitable Investor: A Rationale
for Donor Enforcement of Restricted Gifts, 8 B.U. Pu. INT. L.J. 361, 364 (1999). Collegesand
universities receive $9 hillion in private donations each year. Id.
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Of that amount, about $1 hillion is given to the top television ministries and another $1
billionis given to smaller, more localized television ministries and religious fund-raising
charities.®? In fact, Americans give more money to charities each year than any other
country.*®

This money is not raised by chance. Heavy solicitation campaigns are waged
to open the pocket books of trusting men and women watching from America sliving
rooms.>* These campaigns were originated by a cerebral palsy charity in 1951.3° The
New Y ork based charity®® decided to hold itsannual benefit show on television. Raising
more money that night than it had in the previous year, the “telethon” was born.®’

That same year, Billy Graham®® became the first minister to take his message to
the television airwaves®® Soon theresfter, large television studios began to replace
churches and cathedrals as ministers entered the market place of religion.*°

¥ Richard N. Ostling, TV's Unholy Row; A Sex and Money Scandal Tarnishes Electronic
Evangelism (Jim Bakker affair), TIME, Apr. 6, 1987 at 60.

¥ Jennifer Reingold, A Continent of Givers; Why do North Americans give moreto charity
than Europeans?, FINANCIAL WORLD, Aug. 3, 1993 at 69. This phenomenon is attributed
primarily to the tax deductible status afforded charitable contributionsin the United States.
See discussion infra, Part 1V, A 3. The large amount of donations to charities is also
attributable to the active role taken by churches and religious organizations. Id. The
comparison, however, may be skewed. For example, in countries like Germany, the
government includes an optional incometax for charity, so donationstake the form of atax
rather than a charitable contribution. Id. Thelarge donation figuresin the United States have
continued to surge despite repeated publicized scandalsinvolving fiscal impropriety among
church leaders. Larry Witham, Financial Sins of Church Leaders Don’t Stop Faithful From
Tithing, INSIGHT MAGAZINE, March 27, 1995 at 32.

% See David Johnston & Jennifer Leonard, TV Charities: Let the Giver Beware, L.A. Times,
Jan. 20, 1985 at 3. “TV and charity have formed agrandly profitable partnership that is one of
the last great unregulated financia frontiersin America.” Id.

*1d.

% The charity was United Cerebral Palsy. Id.

¥ 1d. The first telethon raised $276,408, a large sum of money for 1951. Id. By 1985, this
telethon was grossing sums close to $17+ million. 1d.

® Billy Graham is atelevangelist who's ministry started out in the streets of Manhattan in
thel950s. He has been aprominent figure in the Christian community and his spiritual advice
has been sought by many world leaders. Considered one of the “major religious figures of
the twentieth century,” heis classified among people like Karl Barth, Pope John Paul |1 and
Mother Theresa. Tim Stafford & Ted Olsen, When Evangelicals Look in the Mirror, do we
See the Host of ‘ The 700 Club’ Staring Back?, CHRISTIANITY TODAY, Aug. 12, 1996, at 26.
¥ Ostling, supra note 32, at 62.

“ Seeid. at 62-67.
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Now the campaigns for financial contributions to ministries range from
requests for money to save starving children in third-world countries* to claims that,
without viewer support, the minister will not be able to continue the healing work of
Christ.*? Many “victims’ of such solicitations suffer a devastating effect when they
contribute money they cannot afford to lose, often under the belief that the Lord will
reimburse them.*® A variety of reports have revealed that many of these efforts at
raising money are scams. Some examples follow.

B. The Lord is Broke, and Only You Can Help

In 1987, televangelist Oral Roberts** broadcast that “God would ‘call Oral
Roberts Home' unless by March 31 believers came up with $4.5 million for missionary
work.”** Helater proclaimed, “It's April, and I'm till dive” for his pleawas successful
in raising $3.5 million more than originally requested.*® Unwilling to settle for the $8
million he just received, he announced that he had been given anew message from God:
“We must raise $8 million every year for the rest of our lives until Jesus returns.”*’

“! Johnston, supra note 34, at 3. One campaign featured Gary Collins and wife Mary Ann
Mobley on a stage set with clocks reminding viewers that timeis running out for a starving
child somewhere on Earth. Viewersare asked to call and exercise their power to save those
children. 1d. Another shows Rev. Maurice Mosley unveiling a dead African baby as the
child’ s mother erupted into hystericsin the background. Rev. Mosley then pless “Don't wait
.. . last night, 40,000 people died.” Id. International Christian Aid ran a campaign that
broadcast a poor Portugese woman handing over her five children to the organization
because she could not afford to feed them. The smiling children weretaken away asthe host
lectured the viewersto pay close attention to what was described as not a staged event. The
camerazoomed in on the mother who was experiencing convulsions from an apparent sei zure.
Id.
2 See infra, notes 44-47 and accompanying text.
* See Art Levine, Detectives for Christ Ole Anthony and his Merry Band Take on the
Televangelists, U.S. NEws & WORLD RePORT, Dec. 8, 1997. Harry Guetzlaff, a 53 year-old
former follower of minister Robert Tilton, said that he lost his home, marriage and business
when he donated thousands of dollars to the ministry. He said he was induced to pledge
money he didn’t have, and God would reimburse it ahundredfold. He ended up broke. Id.
“ Oral Robertsis a Pentecostal preacher who began to hold revivalsin the 1940s. He began
to broadcast hisrevivals on television in the mid 1950s. He heads Oral Roberts University
and the City of Faith, amedical complex that offers spiritual aswell as physical healing. He
has claimed to have the power to heal people merely by laying his hands on them. Ostling,
supra note 32, at 63.
*1d. at 60.
“ ucia Soldrzano, TV Preachers and Public Trust, U.S. NEws & WORLD RepoRT, Apr. 13,
1987, at 15.
“"1d. InaU.S. News-CNN Poll, only 12 percent of those interviewed said that Robertstruly
believed that God would “call him home.” I1d. Seventy-five percent believed the statement
was Robert’ s “clever way of raising money to save hisuniversity.” Id.
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In December 1988, another famous scandal occurred. The founder of PTL*®

Jim Bakker was charged with 24 counts of fraud and conspiracy for stealing millions of
dollars from PTL funds and for deceiving viewers.*® According to the government, the
purpose of the crimes was to “ create and continue lavish and extravagant life-styles.”°
Thejury found him guilty on all 24 counts, and he was sentenced to 45 yearsin prison
and fined $500,000.>" The Court of Appeals remanded the case, however, because in
sentencing Bakker, the judge injected his own religious sentiment.>> He ended up

8 PTL stands for either “Praise the Lord” or “People that Love” depending on who you ask.
It was a $203 million religious empire created by Jim and Tammy Bakker. It consisted of a
television and theme-park ministry. David Brand, God and Money; PTL, Facing Bankruptcy,
Fightsfor Survival, TIME, Aug. 3, 1987, at 48.
* Richard N. Ostling, Jim Bakker’s Crumbling World; The Founding Father of PTL is
Charged with Fraud and More, TIME, Dec. 19, 1988, at 72. Bakker and other top officialsin
PTL were accused of taking $4 million from PTL. Id. They were also accused of vastly
overselling lifetime “partnerships’ promising lodging at the Grand Hotel among other
accommodations at the Heritage USA theme park which isrun by Bakker. Id. Patofthescam
included selling to 9,700 “partners’ the right to stay in what was later discovered to be a
single bunkhouse with 48 beds. Id.
*1d. The money was used to give Jim Bakker and hiswife Tammy $3.4 million in bonuses and
$279,000 to buy silence from Jessica Hahn, with whom Jim Bakker had an affair. Id.
°! United States v. Bakker, 925 F.2d 728, 732 (1991). An illustration of how severe this
sentence is can be shown be comparing sentences for other crimes. The average sentence for
murder is 20.4 years, 9.4 yearsfor rape, 8 yearsfor arson, 3.9 yearsfor fraud, and Bakker was
sentenced to 45 years. Alain L. Sanders, The Wrath of “ Maximum Bob” : Jim Bakker’ s Stiff
Punishment Raises Questions Over Sentencing, TIME, Nov. 6, 1989, at 62.
*2 Baker, 925 F.2d a 740-41. During the sentencing phase of thetrial, the judge told Bakker
that “[h]e had no thought whatever about his victims and those of uswho do have areligion
are ridiculed as being saps from money-grubbing preachers or priests.” Id at 740. The
appellate judge said that while trial judges have the authority to lecture the defendant on
behalf of society asawhole, inthiscase, it wastoo apparent that the judge relied on hisown
religious convictionsin determining the sentence. Id.

Regrettably, we are left with the apprehension that the imposition of a

lengthy prison term here may have reflected the fact that the court’s own

sense of religious propriety had somehow been betrayed. Inthisway, we

believe that the trial court abused its discretion in sentencing Bakker. . . .

We remand this case with genuine reluctance because Bakker's

assignment of error at thetrial phase only underscore a proceeding which

was fairly conducted in the face of trying circumstances. As our prior

discussion has made plain, we have carefully scrutinized the record and we

are confident that the district court meticulously observed this defendant’s

rights at trial. We thus refuse to accept Bakker’s contention that we

should somehow give any alleged error at sentencing retroactive effect by

saying that it infected the trial.
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spending 4 ¥ years in prison and is currently on probation.>®

In the mid-1980s, the charity of choice seemed to be providing food and
medical attention to the famine ridden country of Ethiopia. One organization that
capitalized on Americans sympathy for starving children was International Christian
Aid (ICA).>* ICA, through solicitation, raised $33 million for Ethiopian aid at times.>®
Although it is not clear how much, if any, of the money and supplies ultimately made it
to Africa, evidence indicates that it was very little.®® Much of the money that was
collected from donors was used to enrich the lives of those who worked for ICA. Top
officials earned hefty salaries,>” select employeesreceived low interest homeloansfrom
the organization,®® and an enormous amount of money was spent on the elaborate
headquarters.>®

Id. at 740-41.

> Bakker Now Preaching ‘ Gospel of Meekness'; Ministry: Former televangelist, who says
he experienced a radical theological shift in prison, seemsto be taking on a more public
life. He hassigned a contract for a book about his downfall, L.A. TiIMES, March 2, 1996, & 4.
Bakker’s sentence was reduced in 1991 to 18 years. Bakker Expresses Remorse, Gets 18 Years
Instead of 45, L.A. TIMES, Aug. 24, 1991, at 2. His sentence wasreduced againin1992. This
time it was reduced to eight years. Sentence Reduced for Televangelist Bakker, L.A. TIMES,
Dec. 23, 1992, at 14.

* Doug Smith & Russell Chandler, Relief Agency Denies Failure to Dispatch Aid,LA. TIVES,
Jan. 15, 1985, at 3. The organization claimed to funnel money and suppliesto other charities
registered in Ethiopia for relief aid. Representatives of the other organizations denied
receiving any shipmentsfrom ICA. Id.

*® Grand Jury Probing Refugee-Aid Group, SEATTLE TIMES, March 1, 1985, at B9.

% Ethiopia-Relief Group Accused of Collecting Much But Aiding Little, SEATTLE TiMES, Jan.
12, 1985 at A2. The organization claimed that because it was not licensed with the Ethiopian
government, it hasturned over suppliesto a French organization, Doctors Without Borders.
A spokesman from that group said that it has not received acent from ICA. Id. A gpokesman
from aLos Angeles medical aid group said, “[t]hey are real skilled at collecting money and
real reticent about spending it.” Id. A representative of Catholic Relief Services said it had
concerns with organizations claiming to be “working in places that they aren’t. . . and ICA
does not have apresence in Ethiopia.” Id.

*" Eric Malnic & Russell Chandler, Says Only a Small Part of ICA Money is Used for Relief
Ex-Charity Aide Tells of Donations Drain, L.A. TIMES, Jan. 27, 1985, at 1. Joe Bass, who
founded and control s the organization earned $70,000, expenses, aBMW, and other perks.
Another managing official, Melanie Cross, received close to $50,000, expenses and other
perks. Id.

% |d. Cross was given a $109,000, low interest home loan and baby-sitting expenses. Id.
Bass' son Mark received a $41,000 home loan at a rate at least 4% below the prevailing
mortgage rate plus nearly $7,000 for college expenses. Id.

**1d. The organization headquarters was built in 1982 for acost of $3 million. It contained a
sophisticated security system. “The outside of the building, the doors and the windows, had
sensors, interior hallways were monitored with invisible, infrared beams. There were cameras
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The organization began to thrive only after its attention was focused toward
refugee aid rather than evangelism.®® “Basslearned it was far easier to raise money by
showing filmsof children with bloated bellies than...for smuggling Biblesinto Russia.”®*

In one campaign, ICA claimed to be raising money for Somalian refugees. The aid, it
said, would help 1.5 million refugees; however, at the time, there were only about
500,000 refugees in the area.®?

IV. WHAT CAN BE DONE?
A. Government Enforcement
1. The Federal Trade Commission (FTC)®
The FTC enforces, through litigation, the Federal Trade Commission Act®*

which prevents the use of “unfair or deceptive acts or practices in or affecting
commerce.”®® On its face, the statute appears to exempt non-profit and charitable

in the lobby, at the rear door and in the mail-processing room, videotaping constantly. . . .”
Bass' office had its own security system, and if anyone penetrated it, a panic button was
connected to adirect link to the police. Id.
60
i
62 Ethi opia-Relief Group Accused of Collecting Much But Aiding Little, supra noe56,aA2.
% The Code of Federal Regulations provides:
The Federal Trade Commission is an independent administrative agency
which was organized in 1915 pursuant to the Federal Trade Commission
Act of 1914 (38 Stat. 717, asamended; 15 U.S.C. 41-58). Itisresponsblefor
the administration of avariety of statuteswhich, in general, are designed
to promote competition and to protect the public from unfair and deceptive
acts and practicesin the advertising and marketing of goods and services.
It is composed of five members appointed by the President and confirmed
by the Senate for terms of seven years.
16 CF.R. §0.1 (1999).
¥15U.SC.845
®1d.
(a)(1) Unfair methods of competition in or affecting commerce, and unfair
or deceptive acts or practicesin or affecting commerce, are hereby declared
unlawful.
(8)(2) The Commission is hereby empowered and directed to prevent
persons, partnerships, or corporations, except banks, savings and loan
ingtitutions. . ., Federa credit unions. . ., common carriers. . ., ar carriers. .
., and persons, partnerships, or corporationsinsofar asthey are subject to
the Packers and Stockyards Act, 1921. . ., from using unfair methods of
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organizations from the FTC's jurisdiction. The statute only applies to “persons,
partnerships or corporations.”®® The FTC may assert jurisdiction over dharitable
organizations if the activities of the organization resemble the activities of a business.®’
Courts generaly adhere to a test, announced by the Commission, which focuses
attention to the effect on the consumer.®®

competition in or affecting commerce and unfair or deceptive acts or
practicesin or affecting commerce. . . .

(b) Proceeding by Commission; modifying and setting aside orders
Whenever the Commission shall have reason to believe that any such
person, partnership, or corporation has been or is usingany unfair method
of competition or unfair or deceptive act or practice in or affecting
commerce, and if it shall appear to the Commission that aproceeding by it
in respect thereof would be to the interest of the public, it shall issue and
serve upon such person, partnership, or corporation acomplaint stating its
charges in that respect and containing a notice of a hearing upon a day
and at a place therein fixed at least thirty days after the service of said
complaint. . . .

(m)(2)(A) The Commission may commence acivil action to recover acivil
penalty in a district court of the United States against any person,
partnership, or corporation which violates any rule under this chapter
respecting unfair or deceptive acts or practices. . . with actual knowledge
or knowledge fairly implied on the basis of objective circumstances that
such act is unfair or deceptive and is prohibited by such rule. In such
action, such person, partnership, or corporation shall be liable for a civil
penalty of not more than $10,000 for each violation. . . .

(n) The Commission shall have no authority under this section or section
57aof thistitle to declare unlawful an act or practice on the grounds that
such act or practiceisunfair unlessthe act or practice causes or islikely to
cause substantial injury to consumers which is not reasonably avoidable
by consumers themselves and not outweighed by countervailing benefits
to consumers or to competition. . . .

Id.

*d.

¢ TaraNorgard, Note, How Charitable is the Sherman Act?, 83 MINN. L.Rev. 1515, 15151516

(1999).
Despite the legal privileges the charitable sector enjoys, it is constrained
by finite dollarsto meet aseemingly infinite charitable need. Asaresult,
charities employ sophisticated business techniques to compete effectivdy
for the dollars that are available in the charitable marketplace. When
charities behave like businesses they must operate according to the same
laws that constrain traditional businesses.

Id.

% See Federal Trade Commission v. Pantron | Corp., 33 F.3d 1088 (1994).
[T]he Commission announced a three-part test for determining whether an
advertisement is misleading and deceptive in violation of section 12.
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In FTC v. Saja, afund raising organization engaged in afraudulent fund raising
scheme whereby it deliberately deceived consumers.®® The FTC brought charges
against the organization for violating section 5 of the FTC Act.”® The organization
presented several theories for a defense. First, it argued that the FTC has no
jurisdiction over not-for-profit organizations.”* The court held that the defendant’s
status as afund raiser for a non-profit organization, alone, does not exempt it from the
jurisdiction of the FTC."

Next, the organization argued that the FTC has no jurisdiction over the activity
of charitable fund raising.”® The organization argued that section 45(a)(2) of the FTC
Act provides that the jurisdiction of the FTC is limited to conduct “in or affecting
commerce,”"* thus, the FTC should not have jurisdiction over the activities of the
organization because charitable fund raising does not affect commerce.” The court
was more persuaded by the FTC's argument that because the organization “ solicit[s]
donations throughout the country over interstate telephone lines and collect[s] the
resulting pledges by mail or through United Parcel Service COD deliveries...[and] some
of Defendants solicitations are for the purchase of advertising in a publication,...
Defendants’ activities affect interstate commerce.””®

Finally, the organization argued that the FTC Act was unconstitutional because
it is overbroad, including “ protected constitutional freedomswithin [its] reach.””” The
court noted that the organization failed to identify what constitutional freedoms were
prohibited by the FTC Act.”® The court went on to hold that “the First Amendment
does not shield a person committing a fraud on the public even where the purpose is
protected by the First Amendment.””

Under this test, the Commission will find an act or practice deceptive if,
first, there is arepresentation, omission, or practice that, second, islikely
to mislead consumers acting reasonably under the circumstances, and
third, the representation, omission, or practiceis material.
Id. at 1095.
% Federal Trade Commission v. Saja, No. Civ-97-0666-PHX-SMM, 1997 WL 703399 a *1 (D.
Ariz. Oct. 7, 1997).
“d.
ld.
1d.at*2.
Pld.at*1.
15U.S5.C.845@a)(2).
™ Sgja, 1997 WL 703399, at *2.
1d.at *2-*3.
ld.at*3.
®d.
™ |d. The government has a compelling interest in protecting the public from fraudulent
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Another instance in which the FTC brought suit against a charitable
organization for engaging in unfair and deceptive practicesisSFTC v. NCH, Inc.® That
caseinvolved telephone solicitation. The solicitors misrepresented to the consumersthe
nature and scope of the charitable activities®! Furthermore, the organization promised
consumersthat in return for their contributions, they would receive prizes. They never
provided the consumers with the prizes.® The court found that the organization
engaged in deceptive and misleading representations to the consumers.®

2. Federal Communications Commission (FCC)

Another government agency that may take an active role in combating fraud
committed by religious and charitable organizationsisthe FCC. The FCC enforcesthe
Communications Act of 1934 which regulates the broadcast spectrum.*

In the interest of protecting the public as a whole,® the FCC regulates the
information projected through broadcast media as well as the electronic mediaitself.2®

practices, and may restrict fraudulent and misleading speech as long as the restriction is
narrowly-tailored. Cantwell v. Connecticut, 310 U.S. 296, 306 (1940).
8106 F.3d 407, No. 95-16893, 1997 WL 22246, *1 (9" Cir. (Nev.) Jan. 15, 1997).
8 |d. The solicitors contended that they were under the belief that the organization was
going to be able to continue to provide shelter and help to needy children and homeless
people. Id.
#1d. at*2.
The district court found that NCH solicitors guaranteed consumers that
they would receive a prize worth no lessthan $3,500. The appellants argue
that one of the prizes offered to consumers was a chance to receive afair
share of the $25,000 goldrush prize. Some consumers did receive minor
awards, including plagues, jewelry, and gold colored coins, that ostensibly
qualified as their fair share of the goldrush, but were valued at |ess than
$100. The appellants argue that thereis a genuineissue asto whether the
goldrush representations were deceptive. The appellants areincorrect.
Id.
% NCH, Inc., 106 F.3d 407, No. 95-16893, 1997 WL 22246 & *3.
8 47 U.S.C. §8 301-309 (1999).
% See Red Lion Broadcasting Co. v. Federal Communications Comm’n, 395 U.S. 367 (1969).
[T]he people as awhole retain their interest in free speech by radio [aswell
as other types of broadcast media] and their collective right to have the
medium function consistently with the ends and purposes of the First
Amendment . . . itistheright of the viewers and listeners, not the right of
the broadcasters, which is paramount.
Id a 390.
8 See Federal Communications Comm’'n v. League of Women Voters of Cal., 468 U.S. 364
(1984). “Congress may . . . seek to assure that the public receives through this medium a
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Because of the scarcity of the frequencies upon which the electronic mediarely, the
government is“ permitted to put restraints on licensees...on this unique medium.”®” One
such restraint was placed on licensees through an FCC regulation that promoted
minority ownership of television licenses®® In that case, Metro Broadcasting and
Rainbow Broadcasting both applied for the same television license from the FCC. The
license was awarded to Rainbow Broadcasting primarily because of its minority
ownership. The Court held that the FCC had not violated the Congtitution and the
restraint was allowed.®

In another case, Faith Center, Inc. applied to the FCC for renewal of itslicense
to broadcast on an FM radio frequency.®® The Commission had previously denied Faith
Center’s application on the grounds that it did not properly comply with application
procedure.®® The failure stemmed from arefusal by Faith Center to comply with an
administrative law judge's order to complete discovery requests in an investigation
surrounding Faith Center’ s fund raising tactics.®? Addressing Faith Center’ s application
for further review by the Commission, the FCC determined that “the Commission is
unable to fin[d] that a grant of the...license renewal application would serve the public
interest, convenience and necessity.”

3. Internal Revenue Service (IRS)

The IRS is by far the most active government agency in combating religious
wrongdoing. The agency has initiated numerous suits against religious organizations

balanced presentation of information on issues of public importance that otherwise might not
be addressed if control of the medium were |eft entirely in the hands of those who own and
operate broadcasting stations.” Id at 377.

¥ Red Lion, 395 U.S. at 390.

% Metro Broadcasting, Inc. v. Federal Communications Comm'n, 497 U.S. 547 (1990),
overruled in part by Adarand Constructorsv. Pena, 515 U.S. 200 (1995).

8 d. at 548. Metro proceeded on the theory that the Federal Communications Commission
guideline giving preferential treatment to minorities in application proceedings for FCC
licenses violated the Equal Protection Clause of the Constitution. The Court disagreed
holding that the policies “bear the imprimatur of longstanding congressional support and
direction and are substantialy related to the achievement of the important governmental
objective of broadcast diversity.” Id. See also Sable Communicationsof Cal., Inc. v. FCC, 492
U.S. 115 (1989) (holding that the FCC could constitutionally prohibit obscene telephone
messages).

% nre Applications of Faith Center, Inc., 89 F.C.C. 2d 1054 (1982).

o d.

%2 1d. Theinformation sought was going to be used by the Commission to determine whether
Faith Center engaged in fraudulent conduct in its over-the-air fund raising. The Commission
also sought to determine whether Faith Center had refused to cooperate with Commission
investigators. Id.
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aleging violations of federal tax laws.

United Stateslaw allowsfor atax exemption for certain religious and charitable
organizations.®® The rationale for such atax exemption is that society benefits from
churches and other charitable organizations, and rather than taxing them and spending
the money on public projects, the government leaves the money with the organizations
that will, presumably, perform community services that promote the public good.**
Many have argued that under this rationale, the exemption should extend to religious
for-profit organizations as well asreligious non-profit organizations.”® They argue that
a competitive market for the services provided by these organizations would result in
most of the tax subsidy being used to produce the servicesto society.”® One reason for
the distinctionisthat if the exemption applied to religious organi zations that enriched the
people who operate them, the IRS would have difficulty determining which profitable
organizations were actually religious and which ones were merely calling themselves
rligious in order to receive tax exempt status.®” The relative significance of the public
charity tax exemption status under section 501(c)(3) of the Internal Revenue Code is
illustrated by itsvast application. For example, “asingle exemption to the United States

%|.R.C. §501 (1999).
(a) Exemption from taxation.- An organization described in subsection (c)
or (d) or section 401(a) shall be exempt from taxation under this subtitle
unless such exemption is denied under section 502 or 503.
(c) List of exempt organizations.- The following organizations are referred
toin subsection (a): . . .
(3) Corporations, and any community chest, fund, or foundation, organized
and operated exclusively for religious, charitable, scientific, testing for
public safety, literary, or educational purposes, ... or for the prevention of
cruelty to children or animals, no part of the net earnings of which inures
to the benefit of any private shareholder or individual, no substantial part
of the activities of which is carrying on propaganda, or otherwise
attempting, to influence legislation (except as otherwise provided in
subsection (h)), and which does not participate in, or intervene in
(including the publishing or distributing of statements), any political
campaign on behalf of (or in opposition to) any candidate for public office.
Id.
% Brian H. Redmond, J.D., Federal Tax Exemption: When Do Earnings of Religious,
Charitable Educational, or Smilar Organization Inure to Benefit of Private Shareholders
or Individuals Within Meaning of 26 U.S.C.A. § 501(c)(3)?, 92 A.L.R. FeD. 255 (1989).
% Trevor A. Brown, Note, Religious Nonprofits and the Commercial Manner Test, 99 YALE
L.J. 1631, 1634, (1990).
*d.
1d at 1635. The main problem isthat thereis not a precise definition for “religious.” “The
prohibition against private inurement allows the |.R.S. and the courts to avoid inquiry into
religiosity or sincerity in these cases and turn instead to a determination of whether an
organization is nonprofit.” Id.
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Catholic Conference... includes over 70,000 subordinate churches and administrative
units.”%®

One of the most persistent complaints the IRS makes against organizations
qualifying for tax-exempt status is that the organizations' net earnings have inured to
private individuals.®® In Unitary Mission Church v. Commissioner, the cofounder and
trustee of the church accepted from it parsonages for services he performed.’® The
amounts of the parsonages for three consecutive years amounted to $13,600, $35,650,
and $12,000.°* Two other ministers of the church received parsonage allowances as
well.X%? The court held that the church was not entitled to federal tax exemption status

% Oliver A. Houck, With Charity for All, 93 YALE L.J. 1415, 1426, (1984).
% Redmond, supra note 94, at 255.
In religious organizations, inurement of earnings to the benefit of aprivate
individual may appear in anumber of guises. A religious organization’s
payment of living expenses for its members has been held in some casesto
constitute such inurement of itsnet earnings. . ., although in other cases,
such payments did not result ininurement. . . . Expenditures of any kind by
areligious organization give rise to the spectre of proscribed inurement;
rental payments and other debt payments have been held to constitute
inurement. . . , as have disbursement in the form of loans or donations,
without terms of repayment. . . .
Id. Seealso, Christian Echoes Nat'l. Ministry, Inc. v. U.S., 470 F.2d 849 (10" Gir. 1972)(hdlding
that the revocation of tax exempt status for a religious organization whose continuous
activities substantially contributed to influencing or attempting to influence legislation did
not violate First Amendment or deny due process); Universal Life Church Inc. v. U.S,, 13
Cl.Ct. 567 (1987)(holding that church who provided tax advice for others engaged in
nonexempt activities); Inc. Trustees of the Gospel Worker Society v. U.S., 510 F.Supp. 374
(D.D.C. 1981)(holding that organization which published religious literature no longer
qualified as atax exempt organization); Presbyterian and Reformed Publishing Co.v.Commir
of Internal Revenue, 743 F.2d 148 (3" Cir. 1984)(affirming the revocation of tax exempt status
for religioudly oriented publishing house); Freedom Church of Revelationv. U.S., 588 F. Supp.
693, 696 (D.D.C. 1984)(holding that church who failed to provethat it operated exclusively for
tax exempt purposes and that no part of its net earnings inured to the benefit of any private
individual would not be afforded tax exempt status under 501(c)(3) of the Internal Revenue
Code).
1% Unitary Mission Church of Long Island v. Comm'r of Internal Revenue, 74 T.C. 507 (1980).
Kenneth W. Bucher founded the church, services of which, were held in the basement of his
home. The church consisted of eleven members. No application for recognition as a tax
exempt organization was filed with the Internal Revenue Service. The church operated for
three years as though tax exempt before receiving notice from the Commissioner that it would
have to submit information for a determination of tax statusto be made. 1d at 508-13.
101 |d. at 513. The servicesfor which Bucher was paid were leading the Sunday services and
making himself available for pastoral counseling. Id.
192 1d. The other two ministers received parsonage allowances that fluctuated greatly from
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under sections 501(a) and 501(c)(3) of the Internal Revenue Code.*® Thereason given
for the denial of tax exemption was “the inurement of church property to the private
benefit of its trustee, Kenneth.”*** The court relied on the fact that no explanation was
given as to why Bucher’s parsonage allowance more than doubled in the second year
and fel to its lowest amount in the third year.’®® Furthermore, there was no evidence
that the other ministers of the church performed any services for it.'%

Another case involving the denial of tax exemption status to a church is
Founding Church of Scientology v. U.S.*°" In that case, the founder of the church was
paid a salary, commissions from the proceeds of the church, royalties on books
promoted through the church, lecture fees, and received loans and reimbursementsfor
expenditures.’®® The court held that tax exempt status should not be given to the
church because benefits inured to private individuals.*%°

Another way the IRS may combat religious and charitable wrongdoing is by
denying the contributor the ability to claim a tax deduction for money donated to
religious and charitable organizations*®  In Katherine Jean Graham v.
Commissioner,™** petitioners were members of the Church of Scientology.'*?

year to year. Id.
%4, at 500.
%)d. a 513.
% d. a 513.
%d. at 513.
197 Founding Church of Scientology v. U.S., 412 F.2d 1197 (1969).
1% d. at 1199-1201.
%914, at 1199. The church sought to be covered by a number of cases which hold that a
reasonable salary paid by a corporation to an officer does not result in the inurement of
benefitsto aprivateindividual. The court replied,
[elven had the compensation paid to Hubbard been demonstrably
reasonable, however, this showing would not remedy the defectsin proof
concerning the additional paymentsto Hubbard, or, of course, hisfamily.
If in fact aloan or other payment in addition to salary is a disguised
distribution or benefit from the net earnings, the character of the payment
is not changed by the fact that therecipient’s salary, if increased by the
amount of the distribution or benefit, would still have been reasonable.
Id. at 1202.
"9 R.C. § 170 (1999). This section allows a personal tax deduction for individuals who
contribute to any charity. Thisis defined as contributionsto organizations with “religious,
charitable, scientific literary, or educational purposes. . . ."” Id. With afew exceptions, the
purposes described in this section are the same as those described in section 501(c)(3).
Houck, supra note 98, at 1426. Section 170(c) precludes deductions to be taken for
contributionsthat result in private inurement, lobbying and political activity. I.R.C. § 170(c)
(1999).
1183 T.C. 575 (1984), aff'd 822 F.2d 844 (9" Cir. 1987), vacated & remanded Conmnv. Foley,
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Scientologists believe that the unconscious mind is filled with mental images that are
often responsiblefor irrational behavior.™** The church engagesin a practice known as
“auditing” which helps an individual gain spiritual competence.*'*  Scientologists
believe that auditing confers upon them a benefit.> When a Scientologist receives a
benefit, he or she must give something back.**® Petitioners received auditing and other
services provided by the church. They made payments to the church in return for the
benefit that they received. On their tax return for the same years as their payments,
they claimed charitable contribution deductions in the amounts of their payments. The
court held that the contributions made to the church were not deductible under section
170 of the Internal Revenue Code.**’

4. Fraud Against the Federal Government

Oneremedy against religious and charitable wrongdoers outside the province of
regulatory agencies is the prosecution for the crime of fraud. In United States v.
Rasheed, Rasheed, the founder of achurch, and his associate, Phillips, wereindicted on
several counts including mail fraud.**® The conduct in which the two were engaged

490 U.S. 1103 (1989), cert. granted Graham v. Comm’r, 486 U.S. 1022 (1988).

"21d. a 577.

"3 d. a 577.

4 1d. This process is said to erase the reactive mind. It is also called “processing,”
“counseling,” and “pastoral counseling.” Id.

5 1d. The benefit isrealized in degrees or steps. The sessionsin which the mind is cleared
arecalled “intensives.” Id.

8 1d. One tenet of Scientology is the doctrine of exchange. That is, for any benefit an
individual receives, that individual must pay something back. Under this doctrine, the
individual receiving the audit must make donations according to afixed amount. At thetime
of this case, a 12 ¥ hour intensive cost $625. A 25- hour intensive cost $1,250. A 50-hour
intensive cost $2,350. For a75-hour intensive the cost was $3,350, and a 100-hour intensive
cost $4,250. Id at 578.

171d. at 581. Because the church always required payment for these services and petitioners
expected a benefit in return for their contributions, they did not amount to a “gift” as
described in the law. The court explained that “a gift is generally defined as a voluntary
transfer of property by the owner to another without consideration therefor[e].” 1d. at 580.
At least two authors believes that deductions should be allowed to be taken for contributions
to religious organizations when the donor receives a religious benefit in exchange for his
contribution. See Mark L. Geler, What the Good Lord Giveth, Uncle Sam Taketh Away: A
Proposal Allowing Payments Made in Exchange for Religious Benefits to be Tax
Deductible, Hernandez v. Commissioner, 109 S. Ct. 2136, Reh’'g Denied, 110 S. Ct. 16
(1989), 13 HAMLINE L. Rev. 433 (1990); Joseph M. Kuznicki, Comment, Section 170, Tax
Expenditures, and the First Amendment: The Failure of Charitable Religious Contributions
for the Return of a Religious Benefit, 61 TEMP. L. Rev. 443 (1988).

118 663 F.2d 843, 845 (9" Cir. 1981). Rasheed was indicted on six counts of mail fraud, one
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involved apyramid scheme. The church focused on the ability to attain material wealth.
The church taught the “law of increase, or the law of cosmic abundance, which
provided that if one gave freely one would receive returns greater than the initial
gift.”'*® Rasheed established the “Dare to be Rich” program which provided that if
somebody donated money to the church, that person would receive four times that
amount in the form of an “increase in God.”*?° Rasheed represented to the donors that
the increases in God would come from profits made by investments of the church.*?*
It was later discovered that the funds for the Dare to be Rich program came from the
donors themselves. It was a pyramid scheme whereby increases paid to donors came
not from investments, but from other members subsequent donations.**?> The jury
convicted both Rasheed and Phillips on the mail fraud counts.**®* The Court of Appeals
affirmed the decision on the ground that there was sufficient evidence by which ajury
could find that the two had engaged in conduct that they knew to be deceitful .*2*

Likewise, in New v. United States, John Fair New was convicted of mail fraud
when he received donations through the mail after soliciting them by insisting that he

count of obstruction of justice, and one count of making a material false declaration to a
grand jury. Rasheed’ s associate, Phillips, was charged with five counts of aiding and abetting
with respect to Rasheed’ s mail fraud activities, two counts of obstruction of justice, and one
count of making amaterial false declaration to agrand jury. Thetwo were tried together. Id.
119 |d
201d. The return would be received in a period of time depending on the amount of the
donation.
Fourfold increases for donations of $1 to $ 249 were received in 70 days;
increases for donations from $250 to $24,999 in 90 days; increases from
$25,000 to $999,999 in 9 months; and increases for donations of $1,000,000
or more in 3 years. These time periods were based on “psychic birth
cycles,” which Rasheed claimed had a basisin scripture. The cycleswere
supposed to coincide with levels of consciousness. The shortest cycle
indicated that the donor had not transcended greed. Thus, donors were
encouraged to give large amounts and to redonate their increases to the
program to reach higher levels of consciousness.
Id. at 845-46.
121 |d. Only those who attained the status of minister could participate in the Dareto Be Rich
program. To be a minister, church members had to pay an enrollment fee to the church.
Rasheed told the donors that the profits would be distributed to the active ministers rather
than the church keeping them. Rasheed increasingly downplayed the source of the funds.
When a member would inquire as to the source of the money, they were told that because
they lacked sufficient faith, they could not yet donate to the program. 1d.
2. at 847.
12| d. at 845. Phillipswas convicted on the obstruction charges. Both were acquitted on the
false statement counts. Id.
21 d. at 849.
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had supernatural powers.**> He claimed to have the power to conquer disease, death,
poverty and misery, and he could transmit this power if others would accept his
teachings and pay the sums he demanded.*® The court found enough evidence that
New “was not the immaculate parsonage he pretended to be, and that the jury was
entirely right in finding in effect that he used the mails of the government as a means of
obtaining money of others in pursuance of the grossly fraudulent scheme....” **

In U.S. v. Heinmann, an organization sold “ministries’ in certain churches to
people so that they could avoid income tax.!*® The court upheld convictions of
conspiracy to defraud the United States.**®

5. Individual State Actions

State law enforcement agencies have a so demonstrated that they have, at least
some, ability to pursue religious and charitable wrongdoers. The law has developed in
such a way that states may criminally prosecute individuals or groups whose illega
conduct have been predicated upon religious activity.**

One area in which states have exercised the strong arm of the law is faith-
hedling. In People v. Cole, a faith-healer in New York City was charged with “the
crime of practicing medicine without lawful authorization and registration.”*** ~ An
undercover investigator for the New Y ork Medical Society visited the healer claiming to
need treatment. Despite the fact that the investigator was told that she could hed
herself through prayer and that her understanding was that the healer told her that her

125 245 F. 710, 713 (9" Cir. 1917).

1% |d. He claimed to be of divine origin and birth. He said he was“a son of the Holy Ghost,
greater in authority, majesty, and power than was Moses, Elijah, or John the Baptist; yes, that
the mantle of the ‘Man Galiliea’ had fallen upon him, and he had received the ‘keys of the
kingdom of Heaven.” Id.

2d. at 721-22.

128 801 F.2d 86, 88 (2d Cir. 1986). The ministriesreduced taxesin two ways. Onewasthe“vow
of poverty method.” Under this scheme, the minister would renounce interest in incomein
favor of the church. The paychecks would then be deposited in the church’ s account which
then payed for the ministers personal, family and living expenses. The other method isthe
“50% plan.” Under this plan, the minister would deposit up to 50% of his or her incomeinto
the church’ saccount. The minister could then claim a charitable contribution deduction from
the adjusted gross income. The minister retained control over these “charitable
contributions.” 1d.

2. at 96.

130 See John S. Hilbert, Comment, God in a Cage: Religion, Intent, and Criminal Law, 36
BuFF. L. Rev. 701, 721-22 (1987).

1113 N.E. 790, 791 (1916).
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cure would be brought about by prayers to God, the healer was convicted.™*?

Despite these successful government efforts in pursuing religious and
charitable wrongdoers, government entities are faced with enormous difficulty when
attempting to proceed against such entities.™®* Aswe shall seein the next section, the
main barrier to government enforcement over religious organizations is the First
Amendment to the Constitution.

B. First Amendment Limitations

The First Amendment to the constitution providesthat "[c]ongress shall make
no law respecting an establishment of religion, or prohibiting the free exercise thereof;
or abridging the freedom of speech, or of the press; or the right of the people peaceably
to assemble, and to petition the government for a redress of grievances."**

The religious element of the First Amendment is divided into two prongs,
governmental establishment of religion**® and the free exercise thereof.*** The prong

132 |d. at 792. See also Walker v. Superior Ct., 222 Cal. Rptr. 87 (Cal. Ct. App. 1986),

superseded by Walker v. Superior Ct. 715 P.2d 260 (1988). (upholding adenial of amotion to
dismiss charges against parents whose four year old daughter died when parentsrelied on
treatment from Christian Science practitioners rather than treatment from medical
professionals).

133 See Turle, supra note 11, at 475-76. See also Stephen Senn, The Prosecution of Religious
Fraud, 17 FLA. Sr. U. L. Rev. 325, 328-29 (1990)(arguing that while the government often
clearly hasthe power to prosecute religious fraud, it rarely does because of the reluctance of
prosecutors to bring charges against religious organizations).

134 U.S. CoNST. AMEND. I.

135 A law does not unconstitutionally establish religion if the following test is met: “first, the
statute must have a secular legislative purpose; second, its principle primary effect must be
one that neither advances nor inhibits religion; finally, the statute must not foster excessive
government entanglement with religion.” Lemon v. Kurtzman, 403 U.S. 602, 612, 612-613,
(1971). “Plain intentional discrimination should give rise to a presumption , which may be
overcome by a showing of compelling purpose and closefit, that the challenged government
conduct constitutes and endorsement of the favored religion or a disapproval of the
disfavored.” Lynch v. Donnelly, 465 U.S. 668, 689 (1984) (Justice O’ Connor concurring).

3 The current analysis under Free Exercise Clauseis set out in Sherbert v. Verner, 374U.S
398 (1963), limited by Employment Division v. Smith, 494 U.S. 872 (1990). That caseinvolved
a Seventh Day Adventist who refused employment that required her to work on Saturday.
South Carolina s unemployment law provided benefits only to those who were involuntarily
out of work, not because of personal circumstances, however compelling they might be.
Claimant was denied benefits. The case was heard by the Supreme Court. The Court
developed athree-prong analysisfor Free Exercise cases. First, the Court determines whether
the religious practice poses a substantial threat to the public safety, peace and order.

Second, the Court determines whether the state action “imposes any burden on the fee
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that is of primary interest in prosecuting religious and charitable organizationsis free
exercise. Because of the high level of protection against government interference that
this clause provides, government prosecution of religious and charitable organizationsis
severely limited. ™’

In U.S. v. Ballard, defendants were indicted and convicted for mail fraud.*®
The defendants established corporations, sold and distributed literature, solicited funds
and sought membership in the “I Am” movement by means of the Postal Service.**
One of the eighteen fal se representations charged in the twelve-count indictment was a
claim that defendants possessed supernatural powersto heal ailments and diseases that
doctors and modern medical science could not.**° The trial court instructed the jury
that the issue would not be the def endants’ religious beliefs; rather, it would be whether
the defendants, in good faith, actually believed what they claimed to believe.*** The

exercise of religion.” Finally, if the state action constitutes a burden on the exercise of
religion, the Court must determine whether the state had a compelling interest in doing the
action. Id.
3" See Herbert W. Titus, The Free Exercise Clause: Past, Present and Future,6RecanT U.L.
Rev. 7 (1995).
138 322 U.S. 78 (1944), remanded Ballard v. U.S,, 152 F.2d 941 (9" Cir. 1945), rev’'d 329U.S 187
(1946). The statute prohibiting mail fraud under which defendants were convicted is “a
generally applicable and religiously neutral statute. . ..” Titus, supra note 137, at 28.
¥ Ballard, 322 U.S. a 79.
“01d at 80.
[Defendants], by reason of their alleged high spiritual attainment and
righteous conduct, had been selected as divine messengers through which
the words of the alleged ‘ ascended masters,” including the alleged Saint
Germain, would be communicated to mankind under the teachings
commonly known asthe ‘| Am’ movement;...[defendantshad] by reason of
supernatural attainments, the power to heal persons of ailments and
diseases and to make well persons afflicted with any diseases, injuries, or
ailments, and did falsely represent to persons intended to be defrauded
that the [defendants] had the ability and power to cure persons of those
diseases normally classified as curable and also of diseases which are
ordinarily classified by the medical profession as being incurable diseases;
and did further represent that the [defendants] had infact cured either . ..
hundreds of persons afflicted with diseases and ailments.
Id a 79-80.
“1d. at 81. While it might be difficult or even impossible for some to understand how
anyone could believe in certain religious experiences, the Free Exercise Clause permits such
belief. It seems improbable to many that Jesus would appear and issue defendants
instructions and shake hands with them. As improbable as it seems, the jury was not to
consider itsvalidity. It wasinstructed only to consider defendants’ good faith belief inthose
things. Id.
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appellate court reversed because of the limitation placed on theissue.**? The Supreme
Court granted certiorari to determine whether the Free Exercise Clause precluded a
prosecution for mail fraud if the crime involved representations by the defendants based
upon substantive religious claims that were not true.**® The Court held that “the
District Court ruled properly whenit withheld from thejury all questions concerning the
truth or falsity of the religious beliefs or doctrines of respondents.”*** The strict
application of the Free Exercise Clause “absolutely precludes the application of a
generally applicable law if to apply that law the civil authorities would be required to
resolve a dispute over religious practices and church government.”**®

In Ballard, the Court dismissed the false representations of the defendants as

142

Id. at 83. The Court of Appeals did not want the issue limited to good faith because in
order to prove that the defendants devised the scheme described in the indictment, the
United States would have to prove at |east some of the representations that they schemed to
make were false. This could not be accomplished with such a limited issue. Id. Seealso
Titus, supra note 137, at 28-29.
“Ballard, 322 U.S. at 83-84.
“1d. at 88.
¥ Titus, supra note 137, at 29.

Heresy trials are foreign to our Constitution. Men may believe what they

cannot prove. They may not be put to the proof of their religious

doctrinesor beliefs. Religious experienceswhich are asreal aslifeto some

may be incomprehensibleto others. Y et the fact that they may be beyond

the ken of mortals does not mean that they can be made suspect before the

law. Many taketheir gospel from the New Testament. But it would hardly

be supposed that they could be tried before ajury charged with the duty

of determining whether those teachings contained fal se representations.

The miracles of the New Testament, the Divinity of Christ, life after death,

the power of prayer are deep in the religious convictions of many. If one

could be sent to jail because ajury in ahostile environment found those

teachings false, little indeed would be left to religious freedom. The

Fathers of the Constitution were not unaware of the varied and extreme

views of religious sects, of the violence of disagreement among them, and

of the lack of any onereligious creed on which all men could agree. The

fashioned a charter of government which envisaged the widest possible

toleration of conflicting views....The religious views espoused by the

respondents might seem incredible, if not preposterous, to most people.

But if those doctrines are subject to trial before ajury charged with finding

their truth or falsity, then the same can be done with the religious beliefs of

any sect.
Ballard, 322 U.S. a 86-87. But see Riley v. Nat'| Federation of the Blind of N.C., 487 U.S.
781(1988) (holding that states need not “sit idly by and allow their citizensto be defrauded . . .
the interest in protecting . . . the public from fraud is, of course, a sufficiently substantial
interest to justify anarrowly tailored regulation”).

http://ideaexchange.uakron.edu/akronlawreview/vol33/iss4/4

24



Barborak: Saving the World, One Cadillac at a Time

2000] SAVING THE WORLD, ONE CADILLAC AT A TIME

involving aleged religious doctrines of belief.X*®  As a result, the Court may not be
strictly precluded from addressing other issues of religious fraud when the fraud is not
directly rooted in religious belief.**’ Nonetheless, thereis no ban on religious fraud, and
the Free Exercise Clause has operated as a barrier to its prosecution.**®

C. Private Actions
1. State Common Law

While the Free Exercise Clause places restrictions upon state actions against
religious wrongdoers, the restrictions it places upon the rights of private individuals to
bring actions when they are wronged are not as great.*® The limitations, as we shall
see, stem from a conspicuous absence of religious and charitable organizationsin state
deceptive sales statutes™° and, in the cases where remedies may be found in the statute,
insufficient damage provisions that would offer incentivesfor privatelitigantsto pursue
acostly lega battle.*>*

In Marcusv. Jewish National Fund, Inc., supportersof certain groupsthat aim
to develop Jewish lifein Israel and territories acquired during the Six-Day War filed a
complaint against Jewish National Fund.®? The complaint alleged that “for more than
twenty years, defendant has misrepresented in its advertisements, circulars, brochures
and literature that it allocates funds for charitable use throughout Israel, including
beyond the Green Line, when, in fact, it hasfailed to distribute resourcesto Green Line
areas, thereby deceiving and misleading contributors and potential donors.”*>®* The
court held that while the solicitations were not strictly commercial, even though they
sought monetary contributions, they were not exempt from the strict laws governing
false advertising and other deceptive practices.*

146 Senn, supra note 133, at 333.

“71d. “Ballard does not involve objectionably demonstrable falsehoods, such as false
promises to use money raised for a certain purpose.” Id.

8 Seeid. at 334.

19 See Lee W. Brooks, Note, Intentional Infliction of Emotional Distress By Spiritual

Counselors: Can Outrageous Conduct Be ‘ Free Exercise’ ?, 84 MicH. L. Rev. 1296, 130003
(1986). The most obvious interest in limiting religious practicesisthat actsthat significantly
harm nonconsenting third parties cannot be tolerated. Id. at 1311.

0 Seeinfra Part IV D.

51 See Turley, supra note 11, at 467-68.

152158 A.D.2d 101,103 (N.Y. App. Div.) (1990). Jewish National Fund, Inc. isaUnited States
charity that collects contributions for projectsin Israel. Id.

38 |d. Inits solicitation of donations, the defendant depicted amap showing Judea, Samaria,

Gaza and the Golan Heights, territories over the Green Line, falsely suggesting that

contributions received from Americans would be used in theseregions. |d.

> |d. at 105. The defendant failed to convince the court that non-profit organizations meet an
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The activities that occurred in that case were not religious. They were secular.
A religious organization will only be afforded the protection of the First Amendment if
it can establish that the tortious actions of which it is accused relate to religion or
religious belief.*>> Thisisknown asthe doctrine of ecclesiastical abstention.**® When
one invokes this doctrine, the court will either decline jurisdiction over the matter or
apply neutral principles of law to resolve the conflict.®” If the wrongful conduct for
which the plaintiff seeks redress contains aspects of religious ideology or religious
practice, the plaintiff is typically out of luck as the First Amendment will provide a
defense.’®® Even if religious belief or practices are not the thrust of the litigation, the
court will be required to determine if the state’s application of the law was the least
restrictive means of achieving some compelling state interest.*>®

In addition to the religious belief and practice barriersto litigation provided by
the First Amendment, the Constitution provides another obstacle to private litigation
against religious and charitable organizations. That obstacleisthe constitutional right to
associational privacy.’®® That right was at issue in Church of Hakeem v. Superior

exception that would protect their fund raising activities from the prohibitions against
committing dishonest or fraudulent acts that applies to groups and individuals engaged in
commerce. Id.
% Steven M. Flanagan, Note, Go Therefore, and Make Disciples of all the Nations, But Do
Not Offend the State: Tortious Religious Recruitment and the Free Exercise of Religion
Defense, 25 New ENG. L. Rev. 1071, 1080 (1991).
1% shea Sisk Wellford, Note, Tort Actions Against Churches-What Protections Doesthe First
Amendment Provide, 25 U. MEM. L. Rev. 193, 194 (1994). This doctrine arose from the First
Amendments prohibition of courts from attempting to resolve disputes over church property,
church policy, or church administration. Id.
“71d. at 194-95.
138 Gregory G. Sarno, J.D., Liability of Religious Association for Damages for Intentionally
Tortious Conduct in Recruitment, Indoctrination or Related Activity, 40 A.L.R. 4" 1062
(1985).
159 |d. See also Bear v. Reformed Mennonite Church, 462 Pa. 330, 341 (1975)(holding that the
state had a compelling interest in preventing a church from interfering with family and
marriage relationships, affections and business rel ationships).
180 See National Ass'n for the Advancement of Colored People v. Alabama, 357 U.S. 449
(1958), rev'd National Association for the Advancement of Colored People v. State of
Alabama, 360 U.S. 240 (1959).

[Clompelled disclosure of affiliation with groups engaged in advocacy may

constitute [an] effective. . . restraint on freedom of association . ... This

Court has recognized the vital relationship between freedom to associate

and privacy in one’' s associations . . . . Inviolability of privacy in group

association may in many circumstances be indispensable to preservation

of freedom of association, particularly where a group espouses dissident

beliefs.
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Court.*®! In Hakeem, plaintiffs brought suit against the church to recover money that
they had donated.*®®> They alleged that the church and its officials engaged in securities
fraud, fraud, intentional and negligent misrepresentations, breach of fiduciary duties,
breach of contract, conspiracy, and conversion.*®® The church failed to comply witha
discovery request to provide the names and addresses of all the members of the church.
The leader of the church, Dr. Hakeem Abdul Rasheed, was found in contempt of court
for failing to comply with the request.*®* The Court of Appeals reversed. It held that
the plaintiffsfailed to demonstrate a compelling state interest in requiring the disclosure
of information of members of the organization.’®® The membership’s anonymity was
protected by their right of associational privacy.'®®

2. RICO Actions
One author suggests that the most effective way for a private litigant to seek

damages for religious and charitable deception is through civil RICO actions.*®*” One
advantage of RICO, as opposed to other remedies, is that it creates a sanction, not a

Id. at 462. But see Britt v. Superior Ct., 20 Cal.3d 844,848-49 (1978)(holding that theright to
associational privacy isnot absolute, and if aprivate litigant can establish acompelling state
interest in the sought after discovery, the court will require the disclosure of membership
information).

161110 Cal App.3d 384 (1980)

162 | d. at 387. Inreturn for the money that the donors gave, they received membership into the
church would entitled them to become ministers. Id.

183 |d. Plaintiffs sought to recover for themselves and all other member-ministersthe amount
of money they had donated to the church. Id.

%4 |d. Thejudge sentenced him to five daysinjail.

1% d. a 390.

166 |d

" Turley, supra note 11, at 445. The Racketeering Influenced Corrupt Organization (RICO)

Act was originally designed to combat organized crime. It allowsindividualsto standinthe

shoes of prosecutors and bring actions against people engaging in rackets or organized

crime. Theindividual plaintiff can keep the proceeds of the suit. In order to encourage
peopleto bring such actions against potentially dangerous criminds, Congressset avery low
burden of proving the “ pattern of racketeering” required by the statute. Thistype of suit can
be used against organizations that use el ectronic mediato fraudulently solicit money. Id.

To pursue a suit under RICO, a plaintiff must first allege an injury. Aninjury is

defined by “the harm caused by the predicate acts sufficiently related to constitute a pattern.”
Next, a plaintiff must establish that at least two predicate offenses were committed in the

same ten-year period. Plaintiff must then prove a pattern of racketeering. This can be

accomplished by showing that the two predicate acts are in some way related to a
racketeering enterprise. Finaly, the existence of a “racketeering enterprise” must be

established. This distinguishes cases of common-law fraud from racketeering fraud. Id. at

485-87.
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price, for the crime of racketeering.®® To accomplish this, it allows for arecovery of
the external costs to society resulting from the violation of the law.'®°

The drawback of using RICO for this purpose is that it will often completely
destroy a business or organization that is relying on racketeering or fraud for only a
small portion of its revenues.!’® This could have a devastating impact on large
organizations that are, for the most part, legitimate, but have afragmented body within
engaging in fraud.*"*

D. A New Approach

Because of the severe limitations and shortfalls of the current remedies available
either by government or private actions, it appears that a new approach may be amore
attractive option. Perhaps the best way to provide aremedy to religious and charitable
fraud is to establish a federal statute that would treat religious and charitable
organizations the same way businesses and other services are treated under state
deceptive sales practices statutes.'”? States devel oped consumer protection statutesin
the 1960s and 70s because the Federal Trade Commissions Act'”® does not provide a
private cause of action.!’® These statutes came on the heels of President John F.
Kennedy’s call for states to enact legislation to protect consumers.!”® Many of the

% d. at 482,
19 1d. Theideais to sanction the wrongdoer into insolvency rather than punish them once
and allow them to continue engaging in the prohibited activity. Id.
0. at 488-89.
" Seeid. RICO does not reflect actual damages and may be overkill in some circumstances.
Seeid.
172 see Albert Norman Shelden et al, A Truncated Overview of State Consumer Protection
Laws, C998 ALI-ABA 523, 525-531 (1995).
173 See discussion supra Part IV A 1.
' Debra D. Burke, The Learned Profession Exemption of the North Carolina Deceptive
Trade Practices Act: The Wrong Bright Line?, 15 CAMPBELL L. Rev. 223, 224 (1993).
> Shelden, supra note 172, at 527-28. His message called for a number of consumer
protectionsincluding:
1. The right to safety, including the right to be protected against the
marketing of goods which are hazardousto health or life.
2. Theright to be informed, including the right to be protected against
fraudulent, deceitful or misleading information, advertising, labeling and
other such practices and the right to be given the facts necessary to make
informed choices.
3. The right to choose among a variety of products and services at
competitive prices.
4. The right to be heard, including the right of consumer interests to
receive full and sympathetic consideration in the formulation of
government policy.
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states have statutes that alow individuals to proceed against violators as “private
attorneys general .”*"®

An effective statute would have to exist on the federal level. The reason for
this is to alow uniform protection against organizations that solicit money in every
state. The first provision of the statute should deal with the standing of a donor to
bring suit. This can be accomplished by properly defining the word donor.*”” It should
be defined broadly as “one who makes a gift.”*"®

The next provision of the statute should establish what organizations should be
covered. Some deceptive sales statutes explicitly cover suppliers, which include sellers
and lessors.}”® An effective statute that will provide arealistic remedy against charitable
malefactors will eplicitly include them in its text in the place of “supplier.” For
example, a provison covering charities and religious organizations may say,
“‘organization’ includes any entity, religious, charitable or otherwise, engaging in the
solicitation of funds for any purpose.”*&

Id. Since Kennedy’scall for consumer protection, courts have added afifth “right.” Thatis
the right for a consumer to recover from the seller if the consumer wasinduced to engageina
transaction by the seller when the seller based his or her inducement upon aviolation of one
of the consumer’ srights. Id. at 528.
%6 1d. at 535. There are typically two ways in which these statutes work. First, state law
enforcement officials may proceed against the wrongdoers. Second, private attorneys general
and class action litigants may sue violators of the statute to vindicate frauds against the
public. Id.
"7 See Loftin, supra note 31, at 364. Only those with special interest will have standing. Id. &
378. Various states define “consumer” or “person” differently indicating that clarification
must be made as to who is entitled to bring an action under such alaw. Often, “person” is
defined to include individuals, corporations, government entities or other legal entities.O.R.C.
§1345.01 (B) (West 1999); TEX. Rev. Civ. STAT. ANN. art. 2 § 17.45 (3) (West 1999); CaL.Bus
& Pror CopE § 302 (West 1999); IND. CopE § 24-5-0.5-2 (1999). “Consumer” has been defined
as “aperson who engages in a consumer transaction with asupplier.” § 1345.01(D), or
an individual, partnership, corporation, this state, or a subdivision or
agency of this state who seeks or acquires by purchase or lease, any
goods or services, except that the term does not include a business
consumer that has assets of $25 million or more, or that is owned or
controlled by a corporation or entity with assets of $25 million or more.
art. 2817.45 (4).
8 BLAcK’s Law DICTIONARY 489 (6" ed. 1990).
9 O.R.C. §1345.01 (C) (West 1999); IND. CoDE § 24-5-0.5-2 (3) (1999).
180 See Turley, supra note 11, at 465. Without broad, encompassing statutes that allow civil
remedies against such organizations, individual victims of charitablefraud must rely on often
inadequate remedies offered by the state. Without specifically including such organizations
in the breadth of coverage, the weapons to combat religious fraud remain severely limited. Id.
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Once the relevant parties are established, it is necessary to determine exactly
what conduct should be prohibited. This must be done carefully or victims may not be
properly able to utilize the statute against organizations in violation of the law.'8
Existing state statutes dealing with consumer fraud lend valuable language. The statute
should prohibit deceptive and unfair conduct or advertising in the solicitation of funds.
An example of a statute that is very broad in its coverage of deceptive acts and unfair
conduct is Nebraska's deceptive trade practices statute.’®? The problem with this

181 See Shawmut Community Bank, N.A. v. Zagami, 586 N.E. 2d 962 (Mass. Sup. Ct. 1992),
partial summ. judgement denied, summ. judgment granted, Zagami v. Shawmut Bank N.A.,
1994 Mass. Super. LEXIS 168 (Super. Ct. Oct. 17, 1994). (holding that loans and mortgage
obtained by borrower were not “purchases’ from lender, and therefore, not covered by the
consumer protection act).
182 See NEB. Rev. STAT. § 87-302 (1998).

(a) A person engages in adeceptive trade practice when, in the course of

his or her business, vocation, or occupation, he or she;

(1) Passes off goods or services as those of another;

(2) Causes likelihood of confusion or of misunderstanding as to the

source, sponsorship, approval, or certification of goods or services;

(3) Causes likelihood of confusion or of misunderstanding as to filiation,

connection, or association with, or certification by, another;

(4) Uses deceptive representations or designations of geographic originin

connection with goods or services;

(5) Represents that goods or services have sponsorship, approval,

characteristics, ingredients, uses, benefits, or quantities that they do not

have or that a person has a sponsorship, approval, status, affiliation, or

connection that he or she does not have;

(6) Represents that goods are original or new if they are deteriorated,

altered, reconditioned, reclaimed, used, or secondhand, except that sellers

may repair damage to and make adjustments on or replace parts of

otherwise new goodsin an effort to place such goodsin compliance with

factory specifications;

(7) Represents that goods or services are of aparticular standard, quality,

or grade, or that goods are of a particular style or model, if they are of

another;

(8) Disparages the goods, services, or business of another by false or

misleading representation of fact;

(9) Advertise goods or services with intent not to sell them as advertised;

(10) Advertise goods or services with intent not to supply reasonably

expectable public demand, unless the advertisement discloses alimitation

of quantity;

(11) Makesfalse or mideading statements of fact concerning the reasons

for, existence of, or amounts of price reductions;

(12) Uses or promotes the use of a chain distributor schemein connection

with the solicitation of business or personal investments from members of
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statute, as well as those from other states, is that it covers “goods or servi ces’8 or
“consumer transactions,*®* but does not deal with the solicitation of charitablefunds. A
simple adjustment to the language of a statute like Nebraska' swill sufficeto incorporate
fraudulent charitable solicitors into the coverage of the law.'8®

Next, the issue of damages must be addressed. In consumer protection
statutes theissue of damagesisimportant because without special damages provisions,
individuals may find little incentive to litigate claims under the law.!®® As a way to
encourage private attorneys general to pursue their claims, many statutes have allowed
for recovery in excess of actual damages.'®’ An effective statute should contain a
provision that allows attorneys fees as well as damages, treble in the amount the donor
contributed to the organization.'®

the public; or

(13) With respect to asale or lease to anatural person of goods or services

purchased or leased primarily for personal, family, household, or

agricultural purposes, uses or employs any referral or chain referral sales

technique, plan, arrangement, or agreement.
Id.
183 |d.; MAss GeN. Laws ch. 93A § 9 (West 1999).
84 \Wyo. STAT. ANN. § 26-13-103 (West 1999); CAL. Bus & ProF CopE § 325 (West 1999); N.
GEN. Bus. Law § 349 (Consol. 1999) “deceptive acts or practices in the conduct of any
business, trade or commerce or in the furnishing or any servicein thisstate....” Id.
185 Such language may simply add “non-profit organization, charity or the solicitation of funds
therefor” to § 87-302 (a). Such language would incorporate these organizations into the
coverage of the law.
18 Burke, supra note 174, at 238.
87|d. In North Carolina, if the plaintiff can establish that aviolation of the Act has occurred,
he or sheis entitled to damages treble the amount fixed by the verdict. Attorneys fees may
also be awarded in the discretion of the judge. Id. at 238-40. Some courtswill allow double
damages under the theory that a plaintiff can recover from the defendant under atort analysis
for the wrongs committed, and the plaintiff may also recover under a contract analysisfor
breach of the duty of good faith and fair dealing implicit in every contract. A. Michael Ferrill
& Charles A. Japhet, Deceptive Trade Practices-Consumer Protection Act, 51 SMU L. Rev.
909, 928 (1998).
188 See CaL. Bus. & ProF. Cope §17082 (West 1999).

In any action under this chapter, it is not necessary to allege or prove

actual damages or the treat thereof, or actual injury or the threat thereof, to

the plaintiff. But, in addition to the injunctive relief, any plaintiff in any

such action shall be entitled to recover three times the amount of the actual

damages, if any, sustained by the plaintiff, aswell asthreetimesthe actua

damages, if any, sustained by any person who has assigned to the plaintiff

his claim for damages resulting from aviolation of this chapter.

In any action under this chapter in which judgement is entered against the
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When viewed against the other potential remedies, afederal “ donor protection”
statute appears to be an attractive aternative. Establishing a claim under this type of
statute is easier than most common law remedies.*®® Furthermore, as opposed to a
state or federal law enforcement agency taking punitive actions against a wrongdoer or
private common law litigation, this type of statute alows for a more substantia
recovery by the particular individual harmed.**°

V. CONCLUSION

Religious and charitable fraud remains one of the most challenging legal areas
with which the courts must deal.®* Americans have proven to be very willing to
comply with the wishes of charitable and religious salicitors, to the tune of $18 billion
per year.'%? Despite the public exposure of many of the scam artists, the donations
pour in. When an individual learns that they have been had, they are left with few
remedies. The conventiona remedies have not been very successful in compensating
those who have fallen victim to fraud. Perhaps the only alternative is to try a new
approach.

Nicholas Bar bor ak

defendant the plaintiff shall be awarded a reasonable attorney’s fee
together with the costs of suit.
Id.
189 Burke, supra note 174, at 236. Plaintiffs claiming common law fraud must prove (1) afase
representation or concealment of a material fact, (2) reasonably calculated to deceive, (3)
intent to deceive, (4) which in fact does deceive, (5) resulting in damages. Id. at 235-36.
0 Seeid. at 237-41.
191 See Nobel, supra note 13, at 601-02.
192 See discussion supra Part |11 A.
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