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van Geel: Citizenship Education and the Free Exercise of Religion

CITIZENSHIP EDUCATION AND THE FREE EXERCISE OF RELIGION
by
Tyll van Geel

It is often asserted that constitutional stability requires formal citizenship education.*
Although it is not explicitly mentioned in the Congtitution, | will assume that states have the
inherent power to engage in citizenship education; that is, that states have the authority to see
that children are educated in away that prepares them for citizenship so as to assure the stability
of the constitutional scheme of government.?

Just as it is amost unthinkable that the government does not have this education power, it
is equally unthinkable that, in a democracy, this power is unlimited.® But questions regarding the
scope and limits of the education power abound, and various positions have been taken on the
issue, including the position that First Amendment rights make public schooling itself an
unconstitutional enterprise.* But this position seems to take the view that the Constitution
suffers from an auto-immune disease. While | agree there are limits; | will not argue that those

limits are so severe as to negate an inherent power to educate for citizenship.

" Taylor Professor of Education and Chair, Educational Leadership Programs, Warner Graduate School of
Education, University of Rochester. J.D. Northwestern University School of Law, 1965, Ed.D. Harvard Graduate
School of Education, 1972.

! JOHN RAWLS, A THEORY OF JUSTICE 453-512 (1971).

2 The Tenth Amendment to the United States Constitution reserves power to the states. State police power includes
education power. State constitutional amendments impose duties on legislatures to provide for education.

3 The Unites States Supreme Court has, of course, imposed limits. See, e.g., West Virginia State Bd. of Educ. v.
Barnette, 319 U.S. 624 (1943); Wallace v. Jaffree, 472 U.S. 38, 50 (1985) (“[T]he Court has identified the
individual’ s freedom of conscience as the central liberty that unifies the various clausesin the First Amendment”).

4 Commenting on West Virginia State Board of Education v. Barnette, Nadine Strossen observed that “unqualified,
Barnette leads inexorably to the abolition not only of the compulsory flag salute but also of compulsory education:
school officials are permitted to educate only by persuasion, never by compulsion.” Nadine Strossen, " Secular
Humanism" and " Scientific Creationism”: Proposed Standards for Reviewing Curricular Decisions Affecting
Sudents' Religious Freedom, 47 OHIO ST. L. J. 333, 367 n.197 (1986). See also Note, Freedom and Public
Education: The Need for New Standards, 50 NOTRE DAME LAW. 530, 538 (1975). See generally Stanley Ingber,
Religious Children and the Inevitable Compulsion of Public Schools, 43 CASEW. RES. L. REV. 773, 783 (1993)
(outlining and rejecting an argument based on the religion clauses that leads to the conclusion that public education
isunconstitutional).
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What | want to do here is explore what those limits are by asking whether it would be
congtitutional for a government school to adopt a program for citizenship education that grows
out of the deliberative democracy movement.® The specific program | will be examining is that
of Eamon Callan.® | focus on Callan because he has worked more than other deliberative
democrats to explicate the implications of a commitment to deliberative democracy for
citizenship preparation.” Callan shares with other deliberative democrats a belief in the
conception of core liberal values, and the use of the coercive power of the state to enforce these
vaues throughout the schools.® Deliberative democrats deny, in other words, that parents and
children have aright to avoid instruction in their version of core liberal values.® Arethey correct
in their reading of the Constitution? Thisis the central focus of this article. | have focused on
this issue because there are a growing number of deliberative democrats who seek to shape
public education according to their principles, and because the inquiry sheds important light on
constitutional and citizenship education. The congtitutional challenge | examine most closely is

a challenge based on the Free Exercise Clause.'°

> AMY GUTMANN & DENNIS THOMPSON, DEMOCRACY AND DISAGREEMENT (1996); DELIBERATIVE POLITICS
(Stephen Macedo ed., 1999). The deliberative democracy movement is constitutionally interesting because these
scholars agree that the coercive power of the state may and should be used to promote certain core liberal values.
They are not unique in supporting the notion that the state may promote core liberal values, but there is challenge
because they have systematically developed a conception of democracy and the necessary core values, and thus have
provided agrounding for their claim that coercion may be used to support thosevalues. Thus, they stand in contrast
to other commentators who also support state authority to use coercion in the name of core values, but have not
provided the same groundwork for justifying the use of the coercion they advocate. Strossen, supra note 4.

% EAMON CALLAN, CREATING CITIZENS POLITICAL AND LIBERAL DEMOCRACY (1997).

’ See, e.g., STEPHEN MACEDO, DIVERSITY AND DISTRUST : CIVIC EDUCATION IN A MULTICULTURAL DEMOCRACY
(2000).

8 Deliberative democrats are not the only people who support the idea that the state does have coercive power to
promote core liberal values. A central difference between the deliberative democrats and othersis that they derive
their conception of core liberal values from a systematically -devel oped theory regarding democracy and justice,
whereas many other advocates of coercive power derive their conception of the core liberal valuesinductively by
looking at American traditions and practices. Rosemary C. Salomone, Common Schools, Uncommon Values:
Listening to the Voices of Dissent, 14 YALE L. & PoL'Y REV. 169 (1996).

% |d.; Stephen Macedo, Liberal Civic Education and Religious Fundamentalism: The Case of God v. John Rawls,
105 ETHICS 468 (1995).

10 Whether the Free Exercise Clauseis still available for challenges based on the incidental effects on religion of
general policiesisdiscussed later. See infra note 40. | assume for these purposes that the answer is“yes,” but | do
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| want to conclude this introduction with a sweeping observation: the philosophy and
legality of citizenship education is extraordinarily complex. The difficulty of the general topicis
well captured by Nomi Stolzenberg, who commented upon alower court decision, Mozert v.
Hawkins County Board of Education.** In that case, fundamentalist parents sought, based on the
Free Exercise Clause, an exemption for their children from a reading program that they said had
the effect of undermining the religious faith of their children. The school said the program’s
purposes were to teach reading and tolerance. The Mozert parents lost their case, thus their
children were not granted an exemption. In writing about the case, Stolzenberg said:

Mozert thus crystallizes the paradox of tolerance for the intolerant: the

fundamentalists’ call for eliminating tolerance from the public schools can be

rebuffed only at the expense of maintaining an environment that is exceedingly

inhospitable to the fundamentalists, and is potentially inimical to the survival of
their way of life.*?

not take up the much-debated question of whether the Free Exercise Clause should permit the Court to order
mandatory free exercise exemptions.

™ Mozert v. Hawkins County Bd. of Educ., 827 F.2d 1058 (6th Cir. 1987). The Mozert decision has provoked
substantial commentary. See, e.g., George W. Dent, Jr., Religious Children, Secular Schools, 61 S. CAL. L. REV. 864
(1988); Mary Harter Mitchell, Secularismin Public Education: The Constitutional Issues, 67 B.U.L. REV. 603, 613
14 (1987); Strossen, supra note 4, at 340-404; STEPHEN BATES, BATTLEGROUND: ONE M OTHERS CRUSADE, THE
RELIGIOUS RIGHT, AND THE STRUGGLE FOR CONTROL OF OUR CLASSROOMS(1993).

12 Nomi Maya Stolzenberg, “ He Drew a Circle That Shut Me Out.” : Assimilation, Indoctrination, and the Paradox
of Liberal Education, 106 HARV. L. Rev. 581, 584 (1993).
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Part One of this article provides a broad-brush overview of constitutional doctrine as it
bears on citizenship education in the public schools. The remaining parts of the article focus on
a Free Exercise chalenge to the introduction of a Callaneseque program of citizenship education
in apublic school. Part Two thus explicates Callan’ s theory. Part Three outlines my approach to
the Free Exercise Clause. Part Four applies that approach to a challenge brought against a
Callanesgue program of citizenship education. Part Five takes up other possible rights-based
limits on the education power and offers a suggestion regarding how citizenship education might

proceed without violating the Free Exercise Clause.

|. THE VIEWS OF THE JUSTICES

A. The Free Speech Clause

One must begin any discussion of the Free Speech Clause and citizership education with
West Virginia Sate Board of Education v. Barnette®® The most straightforward formulation of
the ratio decidendi states that compelling students, upon pain of expulsion, to participate in the
flag salute violates their First Amendment rights. But the case is often cited as the source of a
famous quotation that suggests a far broader reading of the case:

If there be any fixed star in our constitutional constellation, it is that no official,

high or petty, can prescribe what shall be orthodox in politics, nationalism,

religion, or other matters of opinion or force citizens to confess by word or act

their faith therein. If there are any circumstances which permit an exception, they
do not now occur to us.

We think the action of local authorities in compelling the flag salute and pledge
transcends congtitutional limitations on their power and invades the sphere of
intellect and spirit which it is the purpose of the First Amendment to our
Constitution to reserve from all official control.'*

13 West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624 (1943).
141d. a 642.
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This passage suggests that the First Amendment imposes additional limitations on school
officias to inculcate their pupils beyond merely prohibiting the compulsory flag salute.*® The
Court, however, made clear that states had the indirect authority to seek to promote patriotism
and loyalty:

[T]he State may “require teaching by instruction and study of al in our history

and in the structure and organization of our government, including the guarantees

of civil liberty, which tend to inspire patriotism and love of country.” Here,

however, we are dealing with a compulsion of students to declare abelief. They

are not merely made acquainted with the flag salute so that they may be informed

asto what it isor even what it means. The issue here is whether this ow and

easily neglected route to aroused loyalties constitutionally may be short-cut by

substituting a compulsory salute and slogan . . . .1

The message that emerges from the two quoted passages is somewhat muddled. On the
one hand, the First Amendment exists to protect the sphere of intellect and spirit, and on the
other hand, the public schools may teach a history course designed to promote patriotism and
may do so, apparently, by teaching only history that would tend to inspire patriotism. The Court
seems to be endorsing a history without warts, an “airbrushed” history. This is an open invitation
to manipulate the consciousness of pupils through a selective presentation of the past.>” Aslong
as naked compulsion is not used, government schools may seek to invade the sphere of intellect
and spirit. In short, the legacy of West Virginia Sate Board of Education v. Barnetteis

ambiguous. Aswe shall see, this ambiguity regarding the education power has carried over into

the modern era.

15 Justice Stevens quoted the first paragraph of the quotation in the text in the majority opinion in Wallace v. Jaffree,
472 U.S. 38 (1985). In this Establishment Clause case, he used the paragraph to help support his description of the
First Amendment as protecting “individual freedom of conscience,” the concept of “individual freedom of mind.”

Id. at 52, 53.

16 Barnette, 319 U.S. at 631.

17 Stephen E. Gottlieb, In the Name of Patriotism: The Constitutionality of "Bending" History in Public Secondary
Schools, 62 N.Y.U. L REV. 497 (1987).
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In fact, three distinct general conceptions of the education power and the Free Speech
Clause have emerged in the opinions. The view developed by the liberal justices is arguably the
most incoherent. These justices speak of the school as a marketplace of ideas, talk about aright
of freedom of conscience, and yet also acknowledge the importance of schools as instruments of
inculcation. In Tinker v. Des Moines Independent School District, the seminal case in which the
Court recognized that students did not shed their right to freedom of speech at the schoolhouse
door, the majority opinion written by Justice Fortas repeated Justice Brennan’s comments from
an earlier case: “The classroom is peculiarly the ‘ marketplace of ideas.” The Nation’s future
depends upon leaders trained through wide exposure to that robust exchange of ideas which
discoverstruth ‘out of a multitude of tongues, [rather] than through any kind of authoritative
selection.” "*® Liberal justices have been willing to extend student free-speech rights into
contexts in which the exercise of those rights may blunt the curricular message that the school
district wants to convey to its students:*°

Free student expression undoubtedly sometimes interferes with the effectiveness

of the school’ s pedagogical functions. Some brands of student expression do so

by directly preventing the school from pursuing its pedagogical mission: the

young polemic who stands on soapbox during calculus class to deliver an

eloguent political diatribe interferes with the legitimate teaching of calculus. And

the student who delivers alewd endorsement of a student-government candidate

might so extremely distract an impressionable high school audience asto interfere
with the orderly operation of the schoal. . . . Other student speech, however,

18 Tinker v. Des Moines Indep. Sch. Dist. 393 U.S. 503, 512 (1969) (quoting Keyishian v. Board of Regents, 385
U.S. 589, 603 (1967)). In Tinker, students successfully claimed that school officials had violated their First
Amendment right to freedom of speech when those officials prohibited students from wearing black armbands to
school to protest the Vietnam War. The Court ruled that school officials could only block interpersonal
communication among studentsif it materially and substantially interfered with the requirements of appropriate
discipline or collided with the rights of others. The requirements of this standard were not satisfied in this case.

19 1n Bethel Sch. Dist. No. 403 v. Fraser, the majority upheld a school decision to discipline a student for delivering
a speech that employed an el aborate sexual metaphor when nominating another student for a school office. 478 U.S.
675 (1986). Inreaching its decision, the majority did not rely on the Tinker standard. See supra note 18 and see
infra note 28 and accompanying text. Justice Brennan concurred, finding that the speech was sufficiently disruptive
that the Tinker standard was satisfied. 1d. at 689 (Brennan, J., concurring). However, Justice Marshall dissented,
arguing that the Tinker standard had not been satisfied. 1d. at 690 (Marshall, J., dissenting). See Mark G. Y udof,
When Governments Speak: Toward a Theory of Government Expression and the First Amendment, 57 TEX. L. REV.
863, 865 (1979).

http://ideaexchange.uakron.edu/akronlawreview/vol34/iss1/12
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frustrates the school’ s legitimate pedagogical purposes merely by expressing a

message that conflicts with the school’ s without directly interfering with the

school’ s expression of its message: a student who responds to a political science

teacher’s question with the retort, “ Socialism is good,” subverts the school’s

inculcation of the message that capitalism is better . . . .%°
Thus, unless the student speech was disruptive of discipline, the liberal justices would not permit
school officials to block student speech merely because it was incompatible with the school’s
pedagogical message. Relying on this approach, three justices dissented from the ruling of the
majority that upheld the authority of a school principal to excise articles from the school
newspaper for “legitimate pedagogical concerns.”?! The dissent argued that, “[i]f mere
incompatibility with the school’ s pedagogical message were a constitutionally sufficient
justification for the suppression of student speech, school officials could censor each of the
students or student organizations . . . converting our public schoolsinto ‘enclaves of
totaitarianism’ . . . that ‘ strangle the free mind at its source.” "?* This concern for protecting the
free mind led the liberal justices to place limits on the authority of school officials to remove
books from the school library. Finding that the First Amendment protected the students' “right

to hear,” Justice Brennan fashioned a constraint on school board authority to remove books from

the school library: if a school board intends, by their removal decision, to deny students access to

20 Hazelwood Sch. Dist. v. Kuhimeier, 484 U.S. 260, 279 (1988) (Brennan, J., dissenting). In that case, school
officials removed two pages from the student newspaper that was written and edited by ajournalism class. Id. at
262. The school principal was concerned that the sexual content of one of the articles was inappropriate for younger
studentsin the school, that the article did not sufficiently protect the identity of pregnant students discussed in the
article, and that the father who was criticized in print in another article should have had an opportunity to reply to
the comments of his daughter. Id. at 263.

21 The majority ruled that “educators do not offend the First Amendment by exercising editorial control over the
style and content of student speech in school-sponsored expressive activities as long as their actions are reasonably
related to legitimate pedagogical concerns.” |d. at 273.

221d. at 280 (quoting West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624, 637).
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ideas with which the school board disagrees, and if this intent is a decisive factor in the decision,
then the board has exercised its authority in violation of the Constitution. >

The position of the liberal justices regarding the limits on the education power to
inculcate in the classroom is not as clear as it might seem. None of the cases in which they
spoke of the marketplaces of ideas and the right to receive ideas dealt with inculcation by the
school in the classroom; this fact alone raises a question regarding what these justice’s views are
regarding classroom instruction, i.e., does the right to hear extend to the classroom?%*
Furthermore, these same justices have endorsed the notion that the public schools are legitimate
agents of inculcation. In the library case, Justice Brennan himself acknowledged that “public
schools are vitally important ‘in the preparation of individuals for participation as citizers,” and
as vehicles for ‘inculcating fundamental values necessary to the maintenance of a democratic
political system.” "?® These justices have thus left us with what can most charitably be described
as a nascent, but not yet fully worked out, doctrine regarding the education power of the state. 2

A second group of justices who might be dubbed the cultural conservatives, drop the
marketplace-of- ideas rhetoric and talk exclusively about the inculcation of core values. Justice

Powell thus noted with approval “authorities’ who saw the schools as an “ ‘assimilative force

by which diverse and conflicting elements in our society are brought together on a broad but

2 Board of Educ. v. Pico, 457 U.S. 853, 871 (1982). In that case, board members authorized the removal of nine
books from the school library. There was no majority opinion, but amajority of the Court concurred with the
judgment that the case ought to be remanded for trial on the merits. See generally Tyll van Geel, The Search for
Constitutional Limits on Governmental Authority to Inculcate Youth, 62 TEX. L. ReEV. 197 (1983); Virgil v. School
Bd., 862 F.2d 1517 (11th Cir. 1989).

24 Justice Brennan, at the outse of his opinion in Pico, emphasized that this case was about library books and about
their removal, not their acquisition. Pico, 457 U.S. at 862. He further emphasized that the library was the principal
locus of the student’ sright to freeinquiry. 1d. at 868.

2 1d. at 864 (quoting Ambach v. Norwick, 441 U.S. 68, 76-77 (1979)). Justice Brennan made virtually identical
commentsin Plyler v. Doe, 457 U.S. 202, 221 (1982). In that case, the Court struck down Texas' policy of
excluding illegal alien children from the public schools under the Equal Protection Clause.

28 A complete theory would also have to take into account the Establishment and Free Exercise Clauses, the equity
principleinherent in the Free Speech Clause, and the substantive due process rights of parents. Seeinfra, notes 323-
55 and accompanying text.
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common ground.”?’ Justice Burger, in another case, elaborated on this power to inculcate by
identifying as fundamental values a “tolerance of divergent political and religious views,” and
the recognition that in public debate one should take into account the sensibilities of others and
not use “terms of debate [that are]highly offensive or highly thregtening to others.”®® In another
case, Justice Burger identified the protection of children from ignorance, and the living of a self-
sufficient and law-abiding life as compelling state educational interests.>® Although Justice
Burger has identified these core values as permissible objects of state compulsory education, he
did not go on to address what other values, if any, the state may seek to inculcate other than
briefly alluding to the fact that elected school officials may seek to have the school expressthe
view of their community on the subjects taught to the students. Thus, although the position of
the cultural conservatives on the scope of the education power does not incorporate the same
obvious tension as the position of the liberal justices, their approach is incomplete insofar as they
do not specify with precision which values are those which may be inculcated. They implicitly
limit the education power to the inculcation of those values “ necessary to the maintenance of a
democratic political system” without identifying what those values may be. If they were to do so
they would, of course, have to specify their conception of “a democratic political system” and

engage in an analysis of why certain values are necessary for the maintenance of that system. In

27 Ambach v. Norwick, 441 U.S. 68, 77 (1979) (rejecting an Equal Protection challenge to a New Y ork statute that
forbade the permanent certification as a public school teacher any person who was not a United States citizen unless
that person manifested an intention to apply for citizenship).

28 Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 681-83 (1986).

29 These comments arose in a Free Exercise Clause case in which the Amish claimed that a compulsory education
law that required their children to attend formal schooling beyond the eighth grade violated their Free Exercise
rights. Wisconsinv. Yoder, 406 U.S. 205 (1972). The Court ruled in favor of the Amish finding, inter alia, that the
state had not met its burden that requiring the Amish children to continue beyond age fourteen in formal school was
necessary to meet the state’s compelling state interests. Id. at 234-36. In reaching this conclusion Justice Burger
agreed with the state that some degree of education was necessary to prepare children to participate effectively and
intelligently in our political system, but he found that the informal education provided by the Amish after age 14
prepared their children to be self-sufficient and law~abiding. Id. at 222. Justice Burger, by implication, concluded
that actual participation in political life was not a compelling goal. Seeinfra notes 61-65 and accompanying text.
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10

short, the cultural conservative justices, like the liberal justices, have only offered us a nascent
conception of the education power.

| turn now to athird perspective that might be labeled either judicial minimalism or
strong democracy. The justices who share this view, including Chief Justice Rehnquist, Justice
Scalia, and former Justice Powell, see the education power as a power given to state and local
government largely free of judicial supervision and, thus, free of judicially forged constitutional
limitations. Justice Rehnquist’s dissent in the library book censorship case captures this view
eloquently:

[1]t is helpful to assess the role of government as educator, as compared with the
role of government as sovereign. When it acts as an educator, at least at the
elementary and secondary school level, the government is engaged in inculcating
socia values and knowledge in relatively impressionable young people.
Obviously there are innumerable decisions to be made as to what courses should
be taught, what books should be purchased, or what teachers should be employed.
In every one of these areas the members of a school board will act on the basis of
their own personal or moral values, will attempt to mirror those of the
community, or will abdicate the making of such decisions to so-called “experts.”
.. . Inthe very course of administering the many-faceted operations of a school
district, the mere decision to purchase some books will necessarily preclude the
possibility of purchasing others. The decision to teach a particular subject may
preclude the possibility of teaching another subject. A decision to replace a
teacher because of ineffectiveness may by implication be seen as a disparagement
of the subject matter taught. In each of these instances, however, the book or the
exposure to the subject matter may be acquired elsewhere. The managers of the
school district are not proscribing it as to the citizenry in general, but are smply
determining that it will not be included in the cur riculum or school library. In
short, actions by the government as educator do not raise the same First
Amendment concerns as actions by the government as sovereign. *°

Further, Justice Rehnquist, in rejecting Justice Brennan’s invocation of aright to receive ideas,

stated that the idea that students have such aright in school “is contrary to the very nature of an

n31

inculcative education.”** Schools must engage in a“winnowing process’ to develop their

30 Board of Educ. v. Pico, 457 U.S. 853, 909-10 (1982).
311d. at 914.
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11
programs of inculcation and the Court must not interfere except in that rare circumstance when
the school goes too far and, for example, favors only materials written by Republicans or rejects
all materials written by blacks.®* Justice Powell would go further in removing the Court from
judicia supervision of school boards: “Judges rarely are as competent as school authoritiesto
make [decisions about the worth of a book]; nor are judges responsive to the parents and people
of the school district.”*®* And despite the fact that Justice Rehnquist was able to find common
ground with Justice Brennan on the following proposition — the school board’ s * discretion may
not be exercised in a narrowly partisan or political manner”3* — Justice Powell rejected this
standard as “a meaningless generalization.”*®

The three positions reviewed here are all positions regarding the limits, if any, the Free

Speech Clause of the First Amendment places on the discretion of school boards over the school
curriculum. Similarly, the equity principle often said to be an implicit part of the First
Amendment arguably also has implications for the school board’s discretion over the school
curriculum.®® The Free Speech Clause undoubtedly places some limits on the authority of states
to regul ate the content of instruction in private schools and in home schools.®” The full
examination of these potentia lines of development take us beyond where the justices are today;
but | take note of them to underscore the conclusion that no group of Supreme Court justices has
yet developed a complete or mature view of the bearing of the Free Speech Clause on school

board discretion to control the curriculum or the implications of the Free Speech Clause for the

regulation of private schooling.

32 1d. at 907.

31d. at 894.

34 1d. at 895, 907.

35 Board of Educ. v. Pico, 457 U.S. 853, 895 (1982).
36 Gottlieb, supra note 17.
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B. The Free Exercise Clause

The Free Speech Clause is, of course, not the only provision of the Constitution that
speaks to state and school board discretion to control the school program. The most visible and
controversial cases have, of course, arisen under the Establishment Clause.*® Since adiscussion
of these cases takes me away from the main focus of my remarks, | will not deal further at this
point with the Establishment Clause.**

The Free Exercise Clause, however, bears directly on my concern with citizenship
education. Despite their sharp differences over the implications of the Free Speech Clause for
the discretion of school authorities to control the school’s program, al three groups of justices
agree that the Free Exercise Clause imposes limits on state authority to control the education of

the young.*® The central case is Wisconsin v. Yoder, in which the Court addressed the claim of

37 Tyll van Geel, Sate Control of the Private School’s Curriculum: An Essay in Law, Jurisprudence, and Political
Philosophy, in PUBLIC VALUES, PRIVATE SCHOOLS (Neal E. Devins ed. 1989); Runyon v. McCrary, 427 U.S. 160
1976).
gg Edwardsv. Aguillard, 482 U.S. 578 (1987) (striking down a statute that required the teaching of “creation
science” if the school taught the theory of evolution); Wallace v. Jaffree, 472 U.S. 38 (1985) (striking down a statute
which authorized schools to open the school day with a one-minute period of silence for meditation or voluntary
prayer); Stone v. Graham, 449 U.S. 39 (1980) (prohibiting a school from posting the Ten Commandments on the
wall of each school classroom); Epperson v. Arkansas, 393 U.S. 97 (1968) (striking down a statute which prohibited
teaching the theory that man evolved from other species of life); School Dist. v. Schempp, 374 U.S. 203 (1963)
(prohibiting opening the school day with avoluntary religious ceremony).

In addition many lower court decisions have addressed challenges to the school curriculum based on the
Establishment Clause. See generally Cornwell v. State Bd. of Educ., 314 F. Supp. 340 (D. Md. 1969) (rejecting a
claim that a sex education course violated the Establishment Clause); Florey v. Sioux Falls Sch. Dist. 49-5, 619 F.2d
1311 (rejecting aclaim that a school Christmas assembly violated the Establishment Clause). See generally Michael
Imber & Tyll van Geel, EDUCATION LAW 74-88 (2d ed. 2000).

39 Seeinfra note 323 and accompanying text.

“0 The justices whom | have called the liberals and cultural conservatives represented, on the one hand, by Justice
Brennan, and on the other by Justice Burger made up the majority that reshaped Free Exercise Clause jurisprudence
inthe 1960’s. Until that point, the Court had taken the position that, “[1]f the State regulates conduct by enacting a
general law within its power, the purpose and effect of which isto advance the State’ s secular goal's, the statuteis
valid despite itsindirect burden on religious observance unless the State may accomplish its purpose by means
which do not impose such aburden.” Braunfeld v. Brown, 366 U.S. 599, 607 (1961). Then, in Sherbert v. Verner,
the Court shifted to the framework discussed in the text. Sherbert v. Verner, 374 U.S. 398 (1963). Seeinfra notes
43-47 and accompanying text. 1n 1990, Justice Scalia, writing for a new majority, reversed the Sherbert decision
and adopted a new Free Exercise Clause jurisprudence that harkened back to the approach used in Braunfeld: “[T]he
Free Exercise Clause does not relieve an individual of the obligation to comply with a‘valid and neutral law of
general applicability on the ground that the law proscribes (or prescribes) conduct that hisreligion prescribes (or
proscribes).” Employment Division, Dep’t. of Human Resources v. Smith, 494 U.S. 872, 879 (1990). If thisis al the
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Amish parents that their right to the free exercise of religion was violated by the state effort to
compel their children to attend formal schooling beyond the eighth grade.** The case arose after
the respondents were tried and convicted of violating the state's compulsory education law for
not having their 14-year-old children enrolled in any private school until at least age 16.
Respondents defended themselves on the ground that enforcement of the law infringed on their
free-exercise rights. The Court characterized the problem it faced as a problem of balancing:
“[A] State' s interest in universal education, however highly we rank it, is not totally free from a
balancing process when it impinges on fundamental rights and interests, such as those

specifically protected by the Free Exercise Clause of the First Amendment, and the traditional

Smith decision had said, it would be clear that the Free Exercise Clause would, for these justices, not serve as a
meaningful constraint on the education power of the state. But the Smith decision also stated clearly that the
Sherbert approach would remain the approach when the case involved the double claim that a general law had an
incidental effect on theright of parentsto control the upbringing of their children and those same parents’ right of
freedom of religion. Thus, in this“hybrid situation” the justices whom | have called judicial minimalists have also
gone on record saying that the Free Exercise Clause operates as a constraint on education power. While it may be
argued that carving out these “ hybrid situations” from the approach usually taken in Free Exercise Clause casesis
not well grounded and, accordingly, a position that cannot be taken as stable, | am proceeding here by taking the
justices at their word. In short, | presume that when it comes to examining challenges to the education power under
the Free Exercise Clause, all three of the groups of justicesthat | have identified will use the framework discussed in
the text.

The majority’s effort in Smith to distinguish Yoder has been the subject of dispute. Professor Dent argues
for the continued vitality of Yoder. George W. Dent, Jr., Of God and Caesar: The Free Exercise Rights of Public
School Students, 43 CASEW. RES. L. Rev. 707, 713 (1993). Professor Ingber believes that Yoder will eventually be
overruled. Ingber, supra note 4, at 788.

The First Circuit, in Brown v. Hot, Sexy & Safer Prods., Inc.,had to deal with such a hybrid claim. See 68
F.3d 525 (1st Cir. 1995). In that case, two minors and their parents objected to the minors' compelled attendance at
asexually explicit AIDS awareness program. The parents raised, among other claims, both a substantive due
process claim to control the upbringing of their children and a Free Exercise claim. The First Circuit declined to
decide whether the right to rear children was fundamental, but even if it were, it declared that the defendants
conduct did not intrude on such aright. The court said that Supreme Court precedent protecting parental rights only
prohibited states from restricting parents' educational options, and did not establish a parent’ sright to object to a
public school curriculum. Having reached this conclusion, the court concluded that the case before it was no longer
a“hybrid” case and thus, the Yoder framework did not apply. The Free Exercise doctrine of the Smith case applied,
and under that case, the parents’ Free Exercise claim also should be dismissed. For acriticism of this decision, see
Recent Casg First Circuit Denies Parents A Constitutional Right to Prevent Children from Receiving School-
Sponsored AIDS Education. - Brown v. Hot, Sexy & Safer Productions, Inc., 68 F.3d 525 (1st Cir. 1995), cert.
denied, 116 S. Ct. 1044 (1996), 110 HARV. L. REV. 1179 (1997).

1 Wisconsin v. Y oder, 406 U.S. 205 (1972).
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interests of parents with respect to the religious upbringing of their children so long as they, in
the words of Pierce, “prepare [them] for additional obligations.”*? Continuing, the Court said:

It follows that in order for Wisconsin to compel school attendance beyond the

eighth grade against a claim that such attendance interferes with the practice of a

legitimate religious belief, it must appear either that the State does not deny the

free exercise of religious belief by its requirement, or that there is a state interest

of sufficient magnitude to override the interest claiming protection under the Free

Exercise Clause. . . .*3

The Court thus went on to inquire into whether the respondents had established that theirs
was areligious claim (as opposed to a philosophical claim), that the claim was sincere, and that
indeed enforcement of the law so as to require Amish children to attend an additional two years
of formal schooling had a substantial impact on the practice of their religion.** The Court also
arguably imposed on the Amish parents the additional burden of establishing that their
“aternative mode of continuing informal vocational education” advanced the state’ s interests,

t.*°> At the same time, the Court

which invoked support of its compulsory education requiremen
seemed to demand of the state that it establish that its interests in requiring the two additional
years of education that Amish were resisting were “so compelling that even the established

religious practices of the Amish must give way.”*® If the Amish met the burdens imposed on

them and the State could not meet its burden, the Amish would win their exemption even if the

compulsory education law did not discriminate on its face against religion in general or against

21d. at 214 (referring to Pierce v. Society of the Sisters, 268 U.S. 510 (1925)).

“1d.

*4|d. at 215, 218.

51d. at 235.

“6 Wisconsin v. Y oder, 406 U.S. 205, 221 (1972). Thus, thereis an ambiguity in the decision regarding the
allocation of the burden of proof. On the one hand, the Court seems at points to require the Amish to establish that
their informal system of vocational mode of education serves the state’ s compelling interests. 1d. at 235-36. On the
other hand, the case can be read to impose on the state the burden of showing that granting the exemption would
frustrate the realization of the state’s compelling interests. Whileit is often the case that the allocation of the burden
of proof isin practical effect decisive in how the case comes out, this was not true here. But the way the burdenis
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the Amish in particular: “A regulation neutral on its face may, in its application, nonetheless
offend the constitutional requirement for governmental neutrality if it unduly burdens the free
exercise of religion.”*’

Applying this framework, the Court ultimately ruled in favor of the Amish and required
Wisconsin to grant the Amish an exemption from complying with the state’s demand that they
send their children to formal schooling beyond the age of 14. My interest at this point is not to
go through a detailed examination of the Court’s application of this framework, but only to go
sufficiently deeply into the opinion to make the point that the framework used by the Court is
under-developed in certain crucial respects. First, as to the requirement that the Amish were
making areligious claim, the Court concluded that they were, but did so in away that shed no
light on the question regarding what would count as areligious claim in future cases. The state,
in litigating the case, had conceded that the Amish way of life was religiously based and that
there was proof that the Amish’s non modern, self-sufficient, isolated, and aloof community life
stemmed from a literal interpretation of the Bible, an undoubtedly religious text.*® The Court did
acknowledge that, “a determination of what isa‘religious belief or practice entitled to
constitutional protection may present amost delicate question . . . .”*® The Court hinted at an
approach to this matter by noting that a “ subjective evaluation,” a“personal” and/or
“philosophical” viewpoint such as that of Thoreau, who also withdrew from modern life, could

not receive Establishment Clause protection. *°

alocated in future casesis likely to be decisive. See generally State v. Whisner, 351 N.E.2d 750 (Ohio 1976);
Sheridan Rd. Baptist Church v. Department of Educ., 396 N.W.2d 373 (Mich. 1986).

*"Yoder, 406 U.S. at 220.

*81d. at 209, 216.

*91d. at 215.

01d. at 216.
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Second, the Court did not explore how the sincerity of the belief was to be established in
the future.®* In Yoder, the matter was easily disposed of because the state did not dispute the
sincerity of the Amish. The Amish had, since the sixteenth century, been pursuing asimple,
Christian life that de-emphasized material success, the competitive spirit, and which was isolated
from the modern world. The Amish remained consistent in thelir rejection of telephones,
automobiles, radios, and television, and had been consistent in their adoption of simple modes of
dress and speech, and in living by farming and manual work.>? Religious beliefs remained
throughout the centuries the steady guide for their chosen way of life.

Third, the Cout, by addressing the issue of impact at greater length, did shed more light
on what it might take in future cases to establish the substantiality of the impact of a facially
neutral law. In this case, the extratwo years of schooling that the state wanted the Amish
children to have had a double effect: first it led to placing the Amish child in a high school with
an environment that was totally opposed to the Amish way of life — an environment that stressed
competition, a life of the intellect, and scientific accomplishments.>® Second, it pulled the child
out of the informal, learn-by—example-and-doing, vocational education the child was to receive
from his or her parents at home on the farm. At acrucia timein his or her life, the child would
be pulled away from the religious and value instruction he or she was to receive from the parents.
The consequence of forcing Amish children into the modern public school was, according to
expert testimony presented at trial, to place Amish children under great psychological stress, and

could, in time, even lead to the destruction of the Old Order Amish as significant percentages of

®1 Sincerity of belief isimportant in Free Exercise cases because the temptation exists for people to claim to be
religious adherents simply in order to avoid having to comply with laws they find onerous, such astax laws.

2 Yoder, 406 U.S. at 210-11.

53 Apparently the Anish children did not have available the option of obtaining the additional two years of
schooling in a private school more suited to the Amish culture, but instead were faced with having to satisfy the
compulsory education law in apublic high school. Cf.id. at 207.
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the children were induced by their high school experience to leave the Amish community. >*
Because the impact of the law was not significantly in dispute, the Court was not forced to
analyze the concept of impact, and, as a consequence, the concept of impact remained “in the
background, unclarified, and inchoate.”®

Having assured itself that the Amish had established their claim as a sincerely held
religious claim and that enforcement of the compulsory education law had a substantial impact,
the Court turned to the matter of the state’ s interest in enforcing the compulsory education law.
The state argued that its interests were so compelling that the Amish religiously-based practice of
informal vocational education after age 14 had to give way.*® If the state were correct in this
claim, it would ultimately have prevailed in the case. In reviewing the Court’s analysis, my
interest is in the part of the opinion which sheds light on the Court’s view of what isto count as a
compelling state interest in future cases.

The state proffered three interests supporting its compulsory education law — a citizenship
preparation interest, a vocational training interest, and an interest in protecting the child from

child labor. My interest isin the Court’s assessment of the state’s interest in citizenship

education.®” The state, the Court noted, had an interest in preparing citizens “to participate

>4 Yoder, 406 U.S. at 212, 218.

5 IraC. Lupu, Where Rights Begin: The Problem of Burdens on the Free Exercise of Religion, 102 HARV. L. REV.
933, 943 (1989).

%6 Wisconsin v. Y oder, 406 U.S. 205, 221 n.29 (1972).

%" Regarding the vocational training interest the Court found that there was no evidence in the record that established
that the Amish method of informal vocational education did not sufficiently prepare the Amish children in skills and
work habits for life outside the Amish community if they ultimately chose to |eave the community. Id. at 24-25. In
making this finding the Court assumed without analysis that the state interest in assuring that the Amish who leave
the community would not become burdens on society was compelling. The Court also expressed doubt that the
extratwo years of formal schooling would eliminate the problem of the children ending up as burdens on society.

Id. In addition, the Amish program of instruction was an ideal vocational education for preparation for life in the
Amish community. Id. at 224-27.

Again without analysis, the Court assumed the state' s interest in keeping children off the labor market and
in school was compelling. But again, the Court found that those interests were not jeopardized by the Amish way of
raising their children: “ Thereis no intimation that Amish employment of their children on family farmsis any way
deleteriousto their health or that Amish parents exploit children at tender year.” 1d. at 229.
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effectively and intelligently in our open political system if we are to preserve freedom and
independence.”®® The Court’s analysis of the state’s argument at this point becomes a marvel of
deflection and ambiguity. First, having taken note of thisinterest in a politically engaged
citizenry, the Court never directly examines that issue again in the opinion. In fact, the Court
could not comfortably focus on this interest of the state and reach the result it did (granting the
Amish their exemption) because the Amish in fact do not vote, and they do not engage in or
participate in the political life of the country. Since the discussion which follows in the Court’s
opinion does not refer specifically to this interest, we can only infer that some of the subsequent
passages in the opinion were meant to address the state interest in political participation.

| turn now to those passages. In one sentence the Court says, “the evidence adduced by
the Amish in this case is persuasively to the effect that an additional one or two years of formal
school for Amish children in place of their long-established program of informal vocational
education would do little to serve those interests.”>® Later in the opinion, the Court repeats this
point when it states the “record strongly indicates that accommodating the religious objections of
the Amish by foregoing one, or at most two, additional years of compulsory education will not . .
. result in an inability . . . to discharge the duties and responsihilities of citizenship . .. ."%° In
other words, the Court said that the parents should prevail because the state’ s interest would not
be damaged by exempting the Amish from the compulsory education law. In fact, because the
state’ s interests were not frustrated by the way the Amish raised their children, the Court
ultimately concluded that the Amish should be granted their exemption from having to comply

with the state’ s demand that they send their children to two additional years of formal schooling.

8 1d. at 221.
d. at 222.
601d. at 234.
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But we need to stop and ask why the additional two years of schooling just as the Amish
child is reaching maturity would not be important to further the state's interests. It seems that
this conclusion makes the most sense if the Court has, sub silentio, dropped its original
characterization of the state’ s conception of citizenship and substituted for it a different
conception of citizenship; the Court, in other words, seems to have ceased viewing the state's
educational interests as producing politically active citizens. And, indeed, there is evidence
within the opinion that suggests thisis precisely what has happened. First, the Court noted that
the Amish informal educational program was designed to prepare the child for life in the Amish
community, not in modern society.® The Court went on to write glowingly of the Amish
community as a “highly successful socia unit within our society, even if apart from the
conventional ‘mainstream.’ "% Continuing, the Court described the Amish as productive people
who reject public welfare and who are “very law-abiding members of society.” The Amish,
reasoned the Court, exemplify the virtues of Jefferson’s “sturdy yeoman,” and their
“idiosyncratic separateness exemplifies the diversity we profess to admire and encourage.”®®
And since the Amish educational program serves these ends, the state cannot complain that its
interests are not being served. But of course, the state would have nothing to complain about if
the goals of the Amish community coincided with the interest of the state. That isto say, the
only way the Amish education program could be said to satisfy the state’ s conception of
citizenship isif the state’s conception of citizenship were redefined to be no more than that its
citizens be self- sufficient and law-abiding. And thisiswhat | believe has happened in the course
of the opinion. The Court has come to view the state’s compelling interest as amounting to a

fairly minimal conception of citizenship, and given this minimalist conception, granting the

511d. at 222.
62 Wisconsin v. Yoder, 406 U.S. 205, 222 (1972).
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Amish their exemption would not frustrate the state’ s interests. The Court silently changed its
definition of the state’s compelling interests from one that emphasized educating citizens “to
participate effectively and intelligently in our open political system”®* to one that fostered a
citizenship that is law-abiding.

What does thistell us about the Court’s conception of the state’'s compelling educational
interests? The case seems to suggest that only those interests that are clearly and undoubtedly
related to constitutional stability are going to be counted as “compelling.” Few would doubt that
obedience to law is an essential characteristic of citizens of the political system if the system isto
remain stable. But thereis the question of how actively engaged in political life the public must
be for the system to be stable.®® Arguably, the Court backed way from accepting the goal of
active participation as a compelling interest.

To conclude this part of my discussion, after Yoder the Free Exercise Clause remains
available for parents and children to resist state efforts to control private education and to carry
out its own program of instruction in its own schools. However, the scope of the free exercise
right and the extent of the limitation is not clearly delineated in the Yoder decision. As noted, at
crucia pointsin the opinion there are ambiguities and uncertainties. Litigants who want to use
the Free Exercise Clause will thus have to come forward with a plausible interpretation of the
concepts that have been sufficiently defined and operationalized to be useful in analyzing
concrete cases.

C. Conclusion

83d. at 225-26.

®41d. at 221.

85 See generally SIDNEY VERBA ET AL., VOICE AND EQUALITY (1995) (exploring who participates, the conditions
leading to participation, the consequences of both, and the lack of participation).
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The justices of the Supreme Court have only begun to sketch a coherent picture of the
education power as it relates to citizenship education. But some things are reasonably clear. Itis
unlikely that purely religious materials would be permitted to be used in connection with an
effort to teach citizenship unless that material were merely the subject of an objective study. ®°
We know that the compulsory flag salute is not permissible.®” But beyond these points, we do
not know too much more with any certainty. It is probably safe to say that all the justices would
agree that schools have the authority to keep their classrooms free of materials that are
pervasively vulgar or inappropriate for the age of the student, even if the materias have some
other political, literary, or scientific value.®® We know that some justices -- not amgjority --
would protect aright to hear in the context of the library, but perhaps not in the context of the
classroom where inculcation may be permissible. We know other justices are clearer in their
support of a government authority to incul cate values needed to sustain democracy, but they
have not clarified what exactly this means. Other justices would just as soon not impose limits on
the education power, except to bar the most extreme and improbable use of that power. But we
also know that the Free Exercise Clause is available to parents to challenge state efforts to
control their educational discretion, but the framework for bringing such a challenge has not
been fully worked out by the justices, and we do not know how the Court would use those
doctrines when it comes to a challenge to the public school curriculum itself.

Thus, there remains considerable work to be done in developing the jurisprudence of
citizenship education. Thistask of fleshing out both the free-speech and free-exercise limitations

on the education power is, however, a daunting undertaking that requires taking into account

86«1 will use the term “democratic pluralism” for views that endorse these three claims: in a nutshell, that moral
pluralism is compatible with agreement on rules of ademocratic political game, but not with more substantive
agreement.“ Joshua Cohen, Pluralismand Proceduralism, 69 CHI.-KENT. L. REv. 589, 591 (1994).

57 West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624 (1943).
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matters such as the overall purpose of government, the various sources and purposes of the
education power, the concept of democracy, a theory of democratic stability and instability, the
relationship between religion, liberalism, and democracy, substantive due process doctrines, and
the Equal Protection Clause. Thisis an undertaking worthy of book- length treatment. But
perhaps | can make some progress toward the law in this area by looking especially at the Free
Exercise Clause and its implications for adopting a Callanesque program of citizenship
education. My goal, then, is to examine in more detail the parental free-exercise challengeto a
program of citizenship adopted from Callan’s book.
[I. CITIZENSHIP EDUCATION OF A DELIBERATIVE DEMOCRAT

A. Deliberative Democracy: A Shapshot

| turn now to an overview of Callan’s program of citizenship education.®® Heoffersa
compelling vision of what citizenship education could be — a vision that many people might find
so attractive that they would be tempted to say that anybody who rejected the program was being
unreasonable and that coercion may be used to expose them to it. His conception rejects the
view that the government must be neutral regarding the promotion of ideals or ways of life.”
Callan, in fact, accepts the fact that there is a better way of life and that the state may seek to

promote it.*

%8 But see Virgil v. School Bd., 862 F.2d 1517 (11th Cir. 1989).

69 CALLAN, supra note 6.

0 «Tw]e cannot coherently reject the importance of liberal soulcraft.” Id. at 5, 224. Callan thus rejects the following
conception of state neutrality: “ The central organizing ideain the contemporary characterization of liberalism, by
both liberalsand their critics, has been the neutrality of the state toward moral ideals, or, to use the more current
phrase, conceptions of the good life. The kind of neutrality in question goes beyond a purely procedural conception,
such as theimpartial and consistent application of legal rules. . . . It isa substantive conception, requiring state
neutrality among theories of what isvaluablein life. Thus, according to this view, the state must remain neutral not
only with respect to religious conceptions and ways of life, as the Establishment and Free Exercise Clauses are often
taken to mandate, but also with respect to, and among, secular conceptions.” Stephen A. Gardbaum, Why the
Liberal State Can Promote Moral Ideals After All, 104 HARV. L. REv. 1350, 1351 (1991).

" Gardbaum, supra note 70, at 1353. “The structure of the general argument for political perfectionism (whether of
the liberal or nonliberal variety) is asfollows: (a) one way of life is better than others; (b) as aresult, the state should
promoteit.” Id.
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Callan’s program grows out of a new conception of democracy termed “deliberative
democracy” (also called political liberalism) which has its roots in the recent work of the great
American socia philosopher, John Rawls.”? Deliberative democrats such as Callan develop their
views to take account of and respond to the reality of a deeply plural society in which different
groups live their lives based on principles that are incommensurate with the principles of other
groups; such a group may be tempted to seek to have its principles be the principles that form the
grounding of society and social cooperation. Deliberative democrats aso reject what they call
“procedural democracy” or “democratic pluralism”, which they associate with the Constitution
itself. ™

Callan and the other deliberative democrats aspire to something more than agreements
based on bargaining, on deals arrived at through log-rolling. Joshua Cohen encapsulates the
vision in this way:

In aworld full of cruelty, depravity, and grief, we ought not to dismiss the virtues

of apolitics of group bargaining within a framework of rules that win general

compliance — "a mere modus vivendi” . . .. Still, Liberalism defends the

possibility of doing better: of achieving a consensus on political justice under

conditions of fundamental moral, religious, and philosophical disagreement.

The key to that possibility is that political values — for example, the value of fair

cooperation among citizens on afooting of mutual respect — are extremely

important values and can be acknowledged as such by conflicting moral

conceptions, by views that disagree with one another about ultimate values and

about the best way to live. To be sure, those views will explain the importance of

political valuesin very different terms. for example, as rooted in autonomy, or

self-realization, or human happiness properly understood, or the appropriate

response to life's challenges, or the value of individuality, or the equality of
human beings as God's creatures. These competing explanations of the political

2 JOHN RAWLS, POLITICAL LIBERALISM (1993). Animportant statement of deliberative democracy can be found in
GUTMANN & THOMPSON, supra note 5. Thewritings of Stephen Macedo draw out the educational implications of
deliberative democracy. Macedo, supra note 7; Macedo, supra note 9.

3 Thus, deliberative democrats reject what is sometimes called procedural democracy. Jirgen Habermas, Three
Normative Models of Democracy, in DEMOCRACY AND DIFFERENCE 21 (Seyla Benhabib ed., 1996). But they also
reject communitarianism. Callan states that “a political theory qualifies as‘communitarian’ if it rejects liberal
understandings of autonomy and justice on the basis of their supposed inability to accommodate the moral
importance of ascribed roles and communal attachments.” CALLAN, supra note 6, at 229.
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values will in turn manifest themselves in conflicting views about individual
conduct and personal virtue.

Still, an affirmation of the importance of political values is not the unique
property of a particular moral outlook. For this reason, the different moral views
that flourish in a society governed by a conception of justice rooted in the ideal of
fair cooperation on afooting of mutual respect may each have good and sufficient
reason to support that conception as the correct account of justice and not smply
as a suitable accommodation to conditions of disagreement. Citizens who endorse
different moral axioms may still arrive at the same theorems about political

justice, and some people may simply endorse a view of justice without resting that
endorsement on a more comprehensive moral theory.

In such a society, we have an "overlapping consensus' on a "political conception

of justice." Citizens achieve social unity because they all accept that conception

and so agree to conduct the fundamentals of political argument on the shared

ground that the conception makes available and to set aside for political purposes

their deep, ultimate, and persistent disagreements about what we are like, what the

world is like, and how best to face its demands.

Deliberative democrats have thus set for themselves a difficult goal when they seek to
ground a just, peaceful society on the ideal of free and equal citizenship.” People are expected
to -- and indeed have the right to -- hold their comprehensive views, their religious beliefs, or

their belief in a secular philosophy such as utilitarianism.”® Yet these “comprehensive views’

may not form the basis of civil society. " When people enter the public forum they must

4 Joshua Cohen, A More Democratic Liberalism 92 MIcH. L. REV. 1503, 1505-06 (1994) (reviewing JOHN RAWLS,
POLITICAL LIBERALISM (1993)).
> CALLAN, supra note 6, at 7.
8 Comprehensive doctrines have several features. They affirm “some general and comprehensive or partially
comprehensive moral doctrine. ... By virtue of their generality, moral doctrines that ground the many versions of
comprehensive liberalism must be at least ‘ partially comprehensive' in identifying and connecting virtues and
principles that have some application across our lives, beyond the sphere of politics. A moral doctrine becomes
fully comprehensiveif it claimsto organize all relevant values into a systematic whole.” Id. at 13-14.
" Callan notes that Rawls argues that comprehensive liberalism is “inherently repugnant to pluralism.” Two major
points of Callan’sbook are that, (1) Rawls' s own doctrine is “really a disguised instance of comprehensive
liberalism” because it unavoidably embraces a strong conception of autonomy (see supra note 7); and that, even so,
(2) Rawls's and his own conception of political liberalism isin fact compatible with pluralism. Id. at 13, 16, 40.
Thus Callan’ s own position is that a certain form of comprehensive liberalism should provide the basis for aliberal
society. “Comprehensive liberalism is also inherently diverse in ways that make some varities more responsive to
pluralism than others, and hence less clearly vulnerable to the charge that Rawls thinks damns the category as a
whole.” 1d. at 18.

Other deliberative democrats acknowledge that embracing their views has implications beyond the public
forum. “Even suitably circumscribed political liberalism is not really all that circumscribed: it will in various ways
promote away of lifeasawhole.” However, “political liberalism holds out the hope of politics as a shared moral

http://ideaexchange.uakron.edu/akronlawreview/vol34/iss1/12

24



van Geel: Citizenship Education and the Free Exercise of Religion

25

“bracket” or set aside their comprehensive views even if they are religious views to which their
God commands them to adhere.”® Thus, an important question arises:

[W]ould the comprehensive views that flourish within a society regulated by a
conception of justice that aims to reconcile values of liberty and equality uphold
that conception? Would they endorse a rationale for the conception that draws on
certain abstract ideas of fair cooperation and of persons as free and equal? And
would they accept the requirement that political justification proceed on the

gr%md made available by that conception and the abstract ideas associated with
it?

Deliberative democrats are convinced that the answer to these questions can be “yes.”® |f

people come together prepared to engage with others on the basis of respect, reciprocity, and

order without depending on unrealistic expectations of agreement on the most difficult questions of life.” Macedo,
supra note 9, at 477, 492-93, 495.

'8 Callan comments that “ Rawls vacill ates between saying that public reason simply substitutes the end of
reasonable agreement for moral truth in politics saying that we rightly accept the ideal of reasonable agreement as
the politically fundamental part of the moral truth.” CALLAN, supra note 6, at 215. Callan asks, “Why should we
suppose that seeking reasonabl e agreement matters unless we thought it was true that reasonableness is the virtue
that rightly shapesthe way we live together under pluralism? Neutrality on that point cannot be squared with
commitment to the reasonabl e as the authoritative norm of political morality. That being so, the end of reasonable
agreement is not an ideal of interpersonal solidarity that trumpstruth, . ... Theinterest in moral truthisas
important to public reason asit isto Millian ethical confrontation. The differenceisthat we modestly seek a
circumscribed reasoned agreement on how to live with each other because we know that trying to find and enforce a
more ambitious consensus exceeds the limits of our ability to reason together towards the truth and invites
oppression.” Id. at 215.

Asaliberal, Callan rejects the view of political philosophers such as Leo Strauss, who argue that religion is
necessary for the social order. STEPHEN HOLMES THE ANATOMY OF ANTILIBERALISM, 61-87 (1993). Callan
however does not dispute the right of individualsto embracereligion in their private lives. CALLAN, supra note 6, at
15.

Even if one does not believe that religion is anecessary foundation for the social order, one might still
believe that religious arguments may enter the public forum. Thereisagrowing body of literature on this topic.
See, e.g., Steven Shiffrin, Propter Honoris Respectum: Religion and Democracy, 74 NOTRE DAME L. ReEV. 1631
(1999); Sanford Levinson, Abstinence and Exclusion: What Does Liberalism Demand of the Religiously Oriented
(Would Be) Judge? in RELIGION AND CONTEMPORARY LIBERALISM 76 (P.J. Weithman ed., 1997); MICHAEL J.
PERRY, RELIGION IN POLITICS (1997); MICHAEL J. PERRY, LOVE AND POWER (1991); KENT GREENAWALT,
RELIGIOUS CONVICTIONSAND POLITICAL CHOICE (1988). For aview supporting the position of Callan, see Robert
Audi, The Separation of Church and State and the Obligations of Citizens, 18 PHIL. AND PUB. AFFAIRS 259 (1989).
9 Cohen, supra note 66, at 599.

8 |n fact, Callan believes that the absence of political culture means that “the institutions of liberal democracy seem
poised for collapse because the shared public morality that once enlivened them has vanished and therefore, they
survive only as a pointless system of taboo or amodus vivendi among antagonistic groups who will support it only
so long as support servestheir interests.” CALLAN supra note 6, at 2. “A necessary feature of free societiesisthe
extension of a particular set of rightsto al citizens, including rightsto liberty, association, and political
participation. But so far as citizens use their rights to protect or advance the different ways of life they cherish, any
such society isalso pluralistic in ways that may pose athreat to liberal democracy.” Id. at 9.
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reasonableness, the vision can be realized.®! That isto say, deliberative democracy focuses

considerable attention on the way in which dialogue in the public sguare should be approached,

82 «

the rules or principles the plura participants should follow as they deliberate:®< “[w]hen citizens

make moral claims in a deliberative democracy, they appeal to reasons or principles that can be
shared by fellow citizens who are smilarly motivated. The moral reasoning isin this way
mutually acceptable.”®® Stated differently, “[w]hen citizens deliberate, they seek agreement on
substantive moral principles that can be justified on the basis of mutually acceptable reasons.”®*
And “any claim fails to respect reciprocity if it imposes a requirement on other citizens to adopt
one’s sectarian way of life as a condition of gaining access to the moral understanding that is
essential to judging the validity of one’s moral claims.”®® And when the deliberation involves
appeals to empirical claims, “reciprocity requires that they be consistent with relatively reliable

n86

methods of inquiry.”®® When people rely on what Rawls calls “ public reason,” it is possible “to

secure a consensus on political questions that is acceptable to all.”®’

81 Callan acknowledges aline of thought that suggests that the dialogue will “often not dissipate in shared
endorsement of a more balanced and sober truth, even when the virtues that conduce to successful dialogue are
securely in place; instead the dialogue may take us nowhere because there is no more balanced and sober truth to be
had.” Id. at 214.

82 Callan writes, “A framework for political deliberation isdevised that supports the established verities of liberal
politics and also enables the creation of reasoned agreement on new and contentious problems. That framework is
given by the theory of public reason.” Id. at 15. Thetheory of public reason is not supposed to express any single
comprehensive doctrine. Id. at 16. But as noted, Callan argues that the theory of public reason isin fact a disguised
form of comprehensive liberalism. See supra note 76.

8 GUTMANN & THOMPSON, supra note 5, at 55. For an argument rejecting these central requirements of deliberative
democracy see Shiffrin, supra note 78.

84 GUTMANN & THOMPSON, supra note 5, at 55. The dialogue that Rawls envisionsis intended to lead to an
overalapping consensus with regard to a political conception of justice. RAWLS, supra note 72, at 11-15. Callan
embraces Rawls, yet he also speaks of the moral dialogue as moving towards “moral truth.” Heinterprets Rawls as
saying that the “end of reasonable agreement isnot an ideal of interpersonal solidarity that trumpstruth. ...”
Though interest in moral truth is central, “we modestly seek a circumscribed reasoned agreement on how to live
with each other because we know that trying to find and enforce a more ambitious consensus exceeds the limits of
our ability to reason together towards the truth and invites oppression.” CALLAN, supra note 6, at 215.

8 GUTMANN & THOMPSON, supra note 5, at 57. Callan observes that “domination is adenial of reciprocity.”
CALLAN, supra note 6, at 48.

8 GUTMANN & THOMPSON, supra note 5, at 56.

87 CALLAN, supra note 6, at 16.
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Thus, the principle of respect requires that the terms of cooperation be terms that are
accessible and that reasonable citizens can accept on the basis of their reason.® The state must
not exercise its power in terms of cooperation that the citizens cannot reasonably endorse as free
and equal deliberators, because to do so is to act with disrespect. Callan describes Rawls as
follows:

Theideaof the reasonable is as fundamenta to Rawls's conception of the person

as the idea of the rational. The development of the sense of justice that occurs

under the auspices of the reasonable is a matter of growing competence and

commitment to something we can only do together — the reciprocal determination

of terms of cooperation that we could agree to be justified. To be just in Rawls's

sense is necessarily to care about others as partners in an enterprise of making

justice that would be unintelligible without their reciprocal engagement.®®

But the aim of deliberative democratsis to establish a principled system of cooperation
that is stable and this requires an educational program.®® As Callan putsiit, “ creating virtuous
citizens is as necessary an undertaking in aliberal democracy asit is under any other
constitution.”®* “If the virtues of liberal politics can be confidently expected to flourish as a
congtitutional consensus develops over time, the deliberate pursuit of controversial educationa
aims in schools or elsewhere is simply unnecessary.”®? However, once we acknowledge “the

power of countervailing cultural and economic pressures in any given society, we are also

compelled to see its public ingtitutions as sites of acute ethico-political conflict in which the

8 ghiffrin vigorously attacks this feature of deliberative democracy. Shiffrin, supra note 78, at 1634-45.
89 CALLAN, supra note 6, at 76.
%1d at 112. “What we sometimes forget is that the vitality of the political order depends on education that is
dedicated to specific ideals of character.” Id. at 3. Callan goes on to reject the claim that a concern with virtue does
not mix with liberalism. “If public deliberation is sometimes undermined by a stifling homogeneity in soulcraft, it is
also defeated by the failure to sustain the common dispositions that liberal dialogue presupposes.” Id. at 7.
%11d. at 3. Callan makes a point in passing that raises deep issues which he does not explorein his book. He notes
that “[V]irtue is no substitute for judicious institutional design. But neither isinstitutional design any substitute for
virtue.” Id. at 7. Callan also notes that “Rawls's project isdefeated if itsaim is utopian. The aim would be utopian
for any society that lacked ‘ sufficient political, social or psychological forces either to bring about an overlapping
g;)nsensus (when one does not exist), or to render one stable (should one exist).” ” Id. at 44-45.

Id. at 50.
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triumph of liberal democratic values is by no means assured.”®® We cannot count on luck or
chance for the emergence of avirtuous citizenry. We need a “common education” which
prescribes “arange of educational outcomes — virtues, abilities, different kinds of knowledge — as
desirable for al members of the society to which the conception applied.”®* And in urging that
government use its coercive power to advance this common education, Callan rejects the
proposition that “all assimilation is the insidious cousin of totalitarianism.”® In fact, he asserts
that “there can be no oppression in the moulding of a character that would refuse to resort to
domination or manipulation in dealing with fellow citizens and would resist these measures
when others use them.”*
B. The Goals of Callan’s Citizenship Education Program

Callan conceives of his program of education as a mandatory or inalienable right — that is,
children have amoral right to this program as well as a duty to subject themselvesto it.%” Thisis
aright neither they nor their parents may choose to waive or avoid. Thus, in Callan’s view,
government would not merely be permitted to expose children to his conception of political
education, government would be morally obligated to provide this program and obligated to

require that students enroll init. Yet heis aware of the dilemmathat alibera democracy faces:

If the role of the state in education is to keep faith with its Constitutive morality, a
path must be found between the horns of adilemma. The need to perpetuate

9 1d. Callan acknowledges that the schools he proposes will themselves be sites of conflict. Callan’s educational
proj ect thus appears to assume that the current society needs to be reformed. His proposals are thus made in order to
realize hisvision of ajust and stable democracy. But he also seems to assume that the just and stable society has
been realized and based on this premise he can be confident that his proposals for how the common schools should
oPeratewiII in fact be faithfully executed.

9 CALLAN, supra note 6, at 163. Callan distinguishes common education from common schooling. “A school is
common if it welcomes students of an appropriate age, without regard to differentiating factors of a particular kind.”
Id. Thusin acommon school there may be either or both common education and non-common (separate) education.
And a selective private school may offer either or both common education and/or non-common (separate) education.
%1d. at 173.

%d.

91d. at 157, 166, 181-82. “Children have aright to an education whose content is given by their prospective
interest in sovereignty. Most obviously, that means they need to be equipped with the capabilities to live more than
the oneway of life their parents would prescribe.” 1d. at 189.
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fiddity to liberal democratic ingtitutions and values from one generation to

another suggests that there are some inescapable shared educational aims, even if

the pursuit of these conflicts with the convictions of some citizens. Yet if

repression is to be avoided, the state must give parents substantial latitude to

ingtill in their children whatever religious faith or conception of the good they

espouse. Similarly, the state must permit communities of like- minded citizens to

create educationa ingtitutions that reflect their distinctive way of life, even if that

entails some alienation from the political culture of the larger society. How can

we honor both the commitment to a shared political morality and the

accommodation of pluralism that is commonly in tension with it?%

What is this program of common education?®° It is far more than what Callan calls the
“minimalist conception” of common education. A “minimalist conception” is one that focuses
only on “the inculcation of respect for law, and, only alittle less uncontroversialy, that all other
shared aims derive from a concern with enhancing economic productivity and
competitiveness.”%° Callan’s goals are far more ambitious and, as noted earlier, are designed to
take into account that we live in a plural society and are expected to be the kind of citizen who
will achieve cooperation on the basis of reciprocity, reason and respect. The general objectiveis
to foster in children two mora powers — a capacity for a sense of justice and a conception of the
good and, in addition, the powers of reason. %!

It is the capacity for a sense of justice which is most central to Callan’s educational

program. Having a sense of justice means, first, a commitment to moral reciprocity and, second,

awillingness to recognize the burdens of judgment.1°?

% 1d. at 9-10. Callan notes that “any morally defensible approach to education under pluralism must acknowledge
both the necessity of some common education and the acceptability of at |east certain kinds of separate education for
those would choosethem . . .. The acceptability of at |east some kinds of separate education follows from the need
to respect the many different convictions and ways of life that flourish under pluralism and the divergent educational
aspirations that flow from these.” 1d. at 166.

%9 See supra note 94.

100 CALLAN, supra note 6, at 169.

10819, at 24.

10219, at 24-25.
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Reciprocity means that, “[r]easonable persons are predisposed sincerely to propose
principles intended to fix the rules of fair cooperation with others; they are ready to discuss

proposals made with the same intention by others; and they are prepared to comply with such

proposals should others be willing to do likewise.” 103

Reciprocity is a virtue designed to help us find and implement mutually
acceptable terms of cooperation in circumstances where we initially disagree
about what fairness requires. In exhibiting reciprocity, | begin by putting before
you what | take to be fair. But | must also be ready serioudly to discuss the
opposing proposals that you make in the hope of moving, through the discipline
of dialogue, towards a common perspective that each of us could adheretoin
good conscience. Your viewpoint is as important as mine to the fulfillment of
that hope, and only through emphatic identification with your viewpoint can |
appreciate what reason might commend in what you say. For if | am to weigh
your claims as a matter of fairness rather than a rhetorically camouflaged
expression of sheer selfishness, | must provisionally suspend the thought that you
are simply wrong and enter imaginatively into the moral perspective you occupy.
But since you and | are reasoning about fairness, | cannot be uncritical about your
view (or my own) and simply split the difference between us as if we were just
haggling about how best to satisfy divergent preferences. Emphatic identification
must be combined with awillingness to bring shared resources of reason to bear
on the conflict at hand by ng, for example, the comparative strength of the
assumptions behind our prereflective judgments or by exploring together the
plausibility of the implications that flow from the rival mora principles we invoke
in defense of our opposing views.'%*

In addition to being taught reasonabl eness, children need to learn about and to accept the
“burdens of judgment.”*®® When students learn about the burdens of judgment, they learn an
explanation for the fact that society is characterized by -- and will continue to be characterized

by -- comprehensive religious, philosophical, and moral doctrines that are reasonable in the sense

that reasonable people affirm them. % The burdens of judgment explain the emergence of these

1034, at 25.

10414, at 26.

105 CALLAN, supra note 6, at 25. Callan says, “The very point of reciprocity — reasonable agreement on fair terms of
cooperation — cannot be achieved without acceptance of some of the burdens of judgment, even in theidealized
circumstances of an ethnically and religiously monistic society.” Id. at 27.

108 RAWLS, supra note 72, at 36.
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reasonable comprehensive views. As Rawls puts it, “[t]he idea of reasonable disagreement
involves an account of the sources, or causes, of disagreement between reasonable persons so
defined. These sources | refer to as the burdens of judgment.”*®” Thus in learning about the
burdens of judgment, children will come to have a respect for reasonable differences.’*® Even
the heretic will come to be seen as not living beyond the moral pale.*®® They learn that not all
people who disagree with them are unreasonable. Children will learn to avoid preemptory
contempt for views of fellow citizens.*'® In this connection they need to learn to engage in
“interpretative charity” —“a determination to confront one's opponents’ argumentsin their

strongest rather their weakest forms and to reformulate those arguments, where necessary, to

1971d. at 55. Rawls provides the following list of causes of reasonable disagreement: “(a) The evidence — empirical

and scientific — bearing on the case is conflicting and complex, and thus hard to assess and evaluate; (b) even where
we agree fully about the kinds of considerations that are relevant, we may disagree about their weight, and so arrive
at different judgments; (c) to some extent all our concepts, and not only moral and political concepts, are vague and
subject to hard cases; and this indeterminacy means that we must rely on judgment and interpretation (and on
judgments about interpretations) within some range (not sharply specifiable) where reasonable persons may differ;
(d) to some extent (how great we cannot tell) the way we assess evidence and weigh moral and political valuesis
shaped by our total experience, our whole course of life up to now; and our total experiences must always differ.
Thus, in amodern society with its numerous offices and positions, its various divisions of |abor, its many social
groups and their ethnic variety, citizens' total experiences are disparate enough for their judgmentsto diverge, at
least to some degree, on many if not most cases of any significant complexity; (e) often there are different kinds of
normative considerations of different force on both sides of an issue and it is difficult to make an overall assessment;
(f) finally, . . . any system of social institutionsislimited in the values it can admit so that some sel ections must be
made from the full range of moral and political valuesthat might be realized. Thisis because any system of
institutions has, asit were, alimited social space. In being forced to select among cherished values, or when we
hold to several and must restrict each in view of the requirements of the others, we face great difficultiesin setting
priorities and making adjustments. Many hard decisions may seem to have no clear answer.” 1d. at 56-57.

108 « syuppose | am deeply convinced of the truth of atheism and think that human life is wasted by theillusion of
religious belief. You believe with a passion that matches my own that life can have no meaning without belief in
God. We want to engage in reciprocity-governed dialogue about the role of the state in regulating our children’s
education. But we get nowhere so long as either of usinsiststhat the religious or irreligious beliefs of the other
deserve no respect in the making of policy. Theidea of the burdens of judgment is necessary to Rawls's political
liberalism because it alone supports reasonable accommodation among contending views both in selecting which
principles of justice best satisfy the ambitions of political liberalism and in deliberation about how such principles
areto be applied once they are selected.” CALLAN, supra note 6, at 32.

199 As asociety becomes more pluralistic, “The cultural development of the society now requires a fuller recognition
of the burdens of judgment if reciprocity isto operate asit should. The reach of that virtue must now be enlarged
beyond the limits of reasonable orthodoxy to include reasonable heresy aswell. Failureto extend reciprocity in this
way will thwart the social realization of its distinctive end because ethically heretical citizens, if they continue to be
regarded by most people as living beyond the moral pale, will be denied the terms of social cooperation that a
reasonabl e understanding of their claimswould warrant.” 1d. at 27-28.

1014, at 217.
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bring out their full latent force.”*'! They also need to be “capable of distinguishing, with a fair
degree of reliability, those sources of conflict in their moral practices that are due to the burdens
of judgment from those that are not.”**? “Acceptance of the burdens [of judgment] is rather a
necessary manifestation of reciprocity.”*'® Callan sees the burdens of judgment as a crucia
element in making the Rawls political conception of justice work in a plural society: “[r]espect
for the limits of the reasonable in our dealings with fellow citizens must be regarded not only as
an authentic virtue; it must be prized as the paramount virtue . . . because to relax in our respect
is to open the door to contempt towards those who reasonably disagree with us.”**

But if children are going to have a capacity for reasonableness and to work with and
accept the burdens of judgment, they also need to have a conception of the good and to pursue it
rationally “otherwise | cannot understand what is at stake for the good of others when we try to
settle the terms of cooperation.”*'® There is thus an interdependence between the reasonable and

the rational and both need to be goals of citizenship education.**® Callan however envisions a

division of labor here with the family being the primary site for teaching the child the conception

111 Id.

12d. at 27. Callan seemsto be saying that if we are not capable of recognizing differences that arise which are not
rooted in the burdens of judgment we will end up accepting positions that are in fact unreasonable and treating them
with arespect that they are not due. “The fact that much extant pluralism isto be explained in ways that divest it of
any title to respect is often dangerously overlooked in discourse on moral education under pluralism.” Id. at 216.
113 CALLAN, supra note 6, at 28. Callan offers another argument in support of educating children in the burdens of
judgment: In the Rawlsian society “basic institutions of society are effectively regulated by a conception of justice
that citizens accept and know their fellow citizensto accept.” 1d. at 32. These liberal principles of justice require
me to forgo or at |east moderate the appeal to my own religious convictions.” 1d. “Unless | accept the burdens of
judgment and apply them to my own comprehensive beliefs, | will find that forgoing my comprehensive beliefs
“will seem an arbitrary restriction on appeal s to the truth on matters of the highest moral significance. | will be
alienated from the polity and my view of the polity will bethat it isillegitimate.” Id. at 32-33.

4. at 37.

151d. at 24, 180. Callan thus seeks here to reconcile autonomy and community. By making education in a
particular culture a prerequisite for becoming autonomous he seeks to reconcile autonomy and the institutions such
as the family which perpetuate cultures. But thereis a paradox here — he would educate the child in a particular way
of lifein order to assure the child has the autonomy to reject that way of life. For adiscussion of Callan and
autonomy see infra notes 129-55 and accompanying text.

118 CALLAN, supra note 6, at 81.
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of the good and its rational pursuit, and only after the child has learned a conception of the good
does the state take over educating the child in a common education in a common school. **’

Although reciprocity, reasonableness, rationality, and good are the principal pillars of
Callan’s conception of citizenship education, his conception entails a number of additional
supportive and corollary goals. These goals are the promotion of the motivation to be just, a
sense of liberal patriotism, the fostering of a set of intellectual virtues, and the promotion and
protection of autonomy.

Callan’s conception of motivation is multifaceted. He conceives of the motivation to be
just as an aspect of virtue or character. Citizens should be “critically committed” to justice, not
merely habitually behaving in ways we associate with reasonableness.*® Citizens thus should be
committed in the sense that they should want to be just. Valuing justice is a commitment we
should have and not merely do have. It isacommitment that we understand will make our lives
truly good by honoring some important source of value outside our own lives,**°

But Callan wants his citizens to have the motivation to be rooted in affective attachments
to others and the polity. First, cognitive commitment to the principle of justice needsto be
accompanied by natural attachments to particular persons and groups:. “[t]he ties of friendship
and trust intensify the moral feelings that attend the virtue of justice, and enlarge the obligations
we owe to others.”*?° |n addition, citizens need to be attached to their polity: “[t]he feasibility of
eliciting ajustice that is sufficiently wide in scope for political purposes seems remote unless

that process proceeds via emotional identification with the particular political community in

17 Arguably by following this two-step process the danger that Stephen Arons points to may be reduced: "If the
government were able to use schooling to regulate the devel opment of ideas and opinions by controlling the
transmission of culture and the socialization of children, freedom of expression would become a meaninglessright. .
.." STEPHEN ARONS COMPELLING BELIEF: THE CULTURE OF AMERICAN SCHOOLING 206 (1983).

118 CALLAN, supra note 6, at 197-98.

1914, at 198.

1201d, at 93.
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which justice is to be enacted.”*?* What is crucid is*“. . . the general point that so long as we
endorse justice as reasonableness, any credible account of its development and stability will take
the formation of particularistic political attachments as critically important.”*?> Thus, Callan
supports promoting among children what he calls “liberal patriotism”:

The problem of stability that pluralism creates for the well-ordered society has to
do with the fragility of any reconciliation between the good of citizens and the
political virtue they must evince if the justice of the basic structure is to endure.
Theideal of alibera patriotism suggests a way in which the reconciliation might
hold fast against the division and disharmony that pluralism, even at its
reasonable best, will tend to arouse. So far as citizens come to think of justice as
integral to a particular political community they care about, in which their own
fulfillment and that of their fellow citizens are entwined in a common fate, then
the sacrifices and compromises that justice requires cannot be sheer loss in the
pursuit of one’'s own good. They cannot be sheer loss because for liberal patriots
the flourishing of ajust community has become a central constituent of their own
good. The idea of liberal patriotism is thus away of integrating the twin aspects
of reason that inhere in Rawls's political conception of the person: the rational
pursuit of individual good and the reasonable pursuit of justice. And inthe
absence of that integration, the centrifugal pressures of pluralism itself should
make us worry about the durability of any overlapping consensus on a conception
of justice.!?®

In addition to being liberal patriots, citizens should be critical thinkers. If liberal
democracy isto survive from one generation to another “civic virtues informed by critical reason

must be widely and deeply diffused among the citizenry.”*?* Citizens need to be able to engage

in serious and independent ethical criticism.*?® Citizens must be able to engage in “ “ethical

1211d. at 77. Callan does not embrace what he calls the “integrative strategy.” This strategy seeksto pre-empt or
mitigate conflicting conditions that create the need for justicein thefirst place. Itisastrategy Callan associates with
communitarians and philosophers that espouse the virtue of caring. Id. at 70-87.

1221d. at 94-95. A sense of trust iscrucial in aplural society: “If trust isweak, then we will beinclined to interpret
the judgments of those who disagree with us, rightly or wrongly, asinstances of unreasonable pluralism, and the
compromise and moderation appropriate to justice will likely be blocked.” 1d. at 95.

123 CALLAN, supra note 6, at 96-97. Callan adds, “ The reasons that properly motivate us as moral agents are not
necessarily confined to the ones that apply at the most basic level of moral justification. ... That being so, it
becomes rational to nourish a sense of solidarity among those who share that common status so far as solidarity
makes it more likely that the relevant rights and duties will be honored.” 1d. at 97-98.

1241d, at 112, 115.

1251d, at 5.

http://ideaexchange.uakron.edu/akronlawreview/vol34/iss1/12

34



van Geel: Citizenship Education and the Free Exercise of Religion
35

confrontation’ — the conflict of different and earnestly held moral views in circumstances where
no one has the right to silence dissent.”*?® But if “ethical conciliation” is to emerge, citizens
need certain capacities and skills. Thus, students should learn to reject the notion that “every
enduring source of moral difference is something we should agree to disagree about. The
dialogical task is about learning to think wisely about the difference between reasonable and
unreasonable pluralism, and so far as unreasonable pluralism is part of our lives, there is much
we cannot agree to disagree about.”*?” Hence students need to be cultivated in the “intellectual
virtues that reasonableness entails and devel oping a discerning eye for the corresponding vices of
unreason that threaten to contaminate public reason.”*%®

Closdly allied to the notion of citizens having certain critical thinking capacities is the
notion of autonomy, which plays three different roles in Callan’s theory.'*® First, the child hasa
“prospective interest in persona autonomy” as an adult, and this right to prospective sovereignty
operates as a side-constraint on parental efforts to educate the child.**° Callan argues that some

degree of autonomy is necessary for agood life.'®! Scattered through the book are several

1261, at 209.

127d, at 215.

128 CALLAN, supra note 6, at 215. “These vices are dispositions that entail some culpable deficiency of ability or
motivation in the exercise of reason, like afeeble commitment to evidence gathering, aweak propensity to alter
beliefsin the light of evident inconsistencies or decisive counter evidence, areluctance to respond to criticism with
relevant replies, and the like. A further source of moral pluralism that discredits what it explainsisthe desire to
dominate. By ‘domination’ | mean the abuse of some inequality of power or influence to advance purportedly
justified moral viewsthat in fact merely serve individual or factional interests.” Id. at 215-16.

129 Callan rejects the attacks of communitarians on the value of autonomy. Communitarians, he argues, assert that
autonomy is inconsistent with well-being “because of the change that necessarily takes place in people when they
come to think of received cultural ties and responsibilities as objects of choice.” Id. at 53. Callan arguesthat the
communitarian attack on liberalism is premised on wrongful conceptualization of the concept of autonomy to which
liberals adhere. Liberalism “does not require that we detach ourselves from all our ends. The requirement is only
that we be capable of asking about the value of any particular end with which we currently identify and be able to
give thoughtful answersto what we ask. . .. Liberal theory invites us to conceive the self as revocably encumbered
in the sense that we can reject ends currently constitutive of identify should we come to see them asworthless.” Id.
at 54.

13019, at 147.

131 The term “good” carries a double meaning to Callan: It means good in the sense of “well-being” and good in the
sense of being moral or ethically responsible. Id. at 68. It should also be noted that Callan speaks of people having
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different arguments in support of thisclaim. First, autonomy is needed for “well-being” because
“[€e]ven if becoming a virtuoso of self-ruleis far from necessary for a good life, one might rightly
think that something substantially above a primitive level of agency is a fundamental human
interest.”'3? Next, Callan also seems to argue that being autonomous is amoral duty. If we are
to live responsibly, we must engage in “episodic reflection” on even our deep commitments
“because just because we have been taught to cherish something does not necessarily make it
worthy of choice.”*®® Also, autonomy is necessary for living alife of the right kind of integrity:
“[@ life of integrity requires an inner consistency or unity only to whatever extent standing for
one's best judgment does.”*** In addition, “[g]iven the connection between integrity and
responsi ble choice on the one hand and autonomy on the other, alife that spurns autonomy
atogether and is yet good seems scarcely imaginable.”*®® Thus Callan’s theory embraces what |
call aconception of “personal autonomy.”

Second, the promotion of autonomy is a central goal of Callan’s program of citizenship
education. Let’s call this*political autonomy.” (Aswe shall see, political autonomy is
necessary to establish ajust system.) But it appears— and thisis not wholly clear from the text —
that the goal here is to develop a degree of autonomy that is higher than that needed for merely
living agood life. That isto say, athough persona autonomy may not include the ability and

inclination to subject received ethical and other ideas to critical scrutiny, as well as “the

aconception of “thegood.” To live agood life means, thus, in part also having a conception of the good which one
rationally pursues. See supra notes 115-17 and accompanying text.
132 CALLAN, supra note 6, at 152. That degree of autonomy which is necessary for agood life is a condition beyond
“ethical servility” and the importance of overcoming ethical servility supports aright to an education in the great

here. Seeinfra notes 161-68 and accompanying text.
133)d. 58, 59. Callan reaches this conclusion after alengthy critical discussion of the criticisms Michael Sandel
made of the conception of the self which underlies Rawls’ theory and Sandel’ s attack on the val ue of autonomy, and
after discussing the theory of autonomy of Meir Dan-Cohen. Id. at 52-59.
1341d. at 65. Callan reaches this point based on the writing of Cheshire Calhoun who “proposes that standing for
?ge’ sown best judgement about how to live rather than integration of the self, is the core of integrity.” 1d.

Id. at 68.
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motivational and affective propensities that guide the exercise of the ability in securing a self-
directed life,” these are most certainly components of political autonomy.*3¢ Third, autonomy in
this broad sense is not just a goal but also an incidental byproduct -- albeit a desirable one -- of
teaching students to be reasonable and to shoulder the burdens of judgment. Finally, it should be
noted that Callan seems to take the position that people who have learned what | have called
“political autonomy” will find that their “personal autonomy” will also have been expanded.**’
The upshot is a person who is strongly autonomous in both public and private life.**® Yet Callan
insists that this “Rawlsian doctrine of autonomy is certainly less expansive than its mgjor
precursors within the liberal tradition.”*3°

Callan equates personal autonomy with “reasoned self-rule.”*4° His more elaborate

definition holds that:

13614, at 40, 227.

137 Gerald Dworkin identifies three areas in which people might be autonomous: moral, political, and social. He
notes that in all three “we find thereis a notion of self which isto be respected, left unmanipulated, and which s, in
certain ways, independent and self-determining.” GERALD DWORKIN, THE THEORY AND PRACTICE OF AUTONOMY
11-12 (1988).

138 « A cceptance of the burdens of judgment ramifies widely across our thought and conduct outside the public
sphere, and in so doing undermines Rawls’ s sharp distinction in scope between comprehensive and political
liberalism.” CALLAN, supra note 6, at 41.

1391d. callan’s conception of autonomy, heis careful to note, is markedly different from John Stuart Mill’s:
“Millian individuality entailsthe overall superiority of livesthat exhibit eccentricity, dissent, and innovation over
others; and to that extent, aliberalism based on individuality becomes a more expansive doctrine than liberalisms
which take their bearings from ageneral ideal of autonomy that is neutral on the choice between individualistic and
more conventional ways of life.” Id. at 18-19. Thus Callan’s educational program is markedly different from “the
devotee of J.S. Mill who hopesto rear a shining example of iconoclastic individuality. .. .” Id. at 143.

14014, at 11. Note that the quoted phrase has two central components “reason” and “self-rule.”
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| am autonomous to the degree that | have developed powers of practical reason, a
disposition to value those powers and use them in giving shape and direction to
my own life, and a corresponding resistance to impulses or socia pressures that
might subvert wise self-direction. 14!

To be autonomous also means that we are * capable of asking about the value of any particular
end which we currently identify and be able to give a thoughtful answer to what we ask.”**? In
addition to having these capacities, the autonomous person is motivated to live a self-directed
life.!3

Cdlan’sideais that “human beings have aright to order the diverse possible constituents
of the good life in their own way, to choose a life in which [a stronger degree of] autonomy is
pursued at the expense, say, of secure religious conviction or to reverse those priorities,”44
Children have a prospective interest in personal autonomy which adults are obligated to respect;
adults who seek to educate in away that denies the child autonomy deny “the moral equality of
the child’'s prospective interests and the parent’s own realized interest in persona

sovereignty.”*** Y et Callan opens the door to the denia of autonomy only up to apoint. The

point is crossed if the goal is to make the child “ethically servile.”*4

1411d. at 148. According to this definition studentswould also have the capacity and motivational disposition
ultimately to rethink the Rawls and Callan conception of liberalism and to reject it. Of course, if they were to do
this, they would then be “unreasonable.” Thereis, thus, atension within Callan’ s theory between his insistence on
the correctness of his view and the possibility that students taught to be autonomous will reject hisview. Callan’s
students are thus educated to accept his political virtues while remaining free to modify or even reject those virtues.
He seeks both to constrain students from rejecting his virtues while simultaneously protecting their autonomy to do
that very thing.

It isalso interesting to note that Callan involves the state in promoting autonomy in non-neutral ways.
Callan embraces the view that his preferred way of life may be coercively promoted by the state.
19219, at 54.
143 CALLAN, supra note 6, at 227.
1441d. 156. Anything less than thisis ethical servility. Seeinfra note 146.
145 CALLAN, supra note 6, at 147. Parents who seek to deny the child’ sinterest in prospective sovereignty “cannot
reconcile their demand with the fundamental moral equality of personsin the family. If the child’s prospective
interestsin personal sovereignty is assigned parity of weight with the adult’ sinterest, efforts to render their children
servile will constitute aviolation of the child’ srights, given any credible interpretation of what those interests are.”
Id. at 155.
148 The child who is raised ethically servile “maintainsan ignorant apathy towards all alternatives to the ethical ideal
| inculcated during childhood. . . . [M]y Ethically Servile Child does not think of herself as under any duty to defer
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Although parents are not strictly obligated to promote a fuller degree of autonomy (but
they are obligated to avoid producing ethically servile children), the public schools are. Callan
argues that a citizenry with a capacity for (political) autonomy is a necessary condition for
justice as reasonableness.**” I schools did not foster autonomy, they would leave the “political
order acutely vulnerable to distortion in ways that are oppressive or conducive to social
conflict.”**® He thus rejects schools that merely teach students elementary political rights and
democratic procedures.*® Effective protection for the prospective interest in sovereignty and the
realization of justice necessitates a degree of autonomous devel opment “incompatible with
servility.”*®° In fact, children have aright “to be equipped with the capabilities to live more than
the way of life their parents would prescribe.”*>*
But political autonomy is not a mere stand-alone goa in Callan’s conception of

citizenship education. In fact, the political virtues he believes should be taught — reasonabl eness,

acceptance of the burdens of judgment — “bring autonomy through the back door of political

to me. She may enumerate her rights correctly, talk eloquently about their meaning, and prize them as highly as
anyone reasonably could. Yet in adeep sense she remains subordinate to my will because the choices| madein
moulding her character effectively pre-empt serious thought at any future date about the alternatives to my
judgment. . .. [T]hefield of deliberation in which the agent operates as an adult has been constrained through
childhood experience so as to ensure ongoing compliance with another’ swill.” 1d. at 153-54.

147 Callan seems to make three arguments here. First, the individual who is not himself or herself autonomousis
vulnerable to manipulation by others. Second, he argues that people who are not autonomous will themselves be
blind to the oppression of others and themselves be vulnerable to manipulation. Id. at 48. Three, he notes that those
to whom we owe justice are often very different from us, “and that being so, a reliable understanding of what justice
demands will require us to engage critically with the pluralism of our moral environment.” Id. at 49. “The political
argument purportsto show that justice as virtue under pluralism requires autonomy.” Id. at 52. Thus, Callan rejects
the argument that the virtue of justice isindependent of autonomy. Id. at 46.

148 1d. at 50.

1491, at 51.

150 CALLAN, supra note 6, at 190.

1511d. at 189. Besides the importance of an autonomous citizenry for realizing ajust society, Callan also claims that
“alifethat spurns autonomy altogether and is yet good seems scarcely imaginable.” 1d. at 68. Callan is, of course,
not the only philosopher concerned with assuring the child has an “ open future.” Joel Feinberg says that "education
should equip the child with the knowledge and skills that will help him choose whichever sort of life best fits his
native endowment and matured disposition. It should send him out into the adult world with as many open
opportunities as possible, thus maximizing his chances for self-fulfillment." Joel Feinberg, The Child's Right to an
Open Future, in FREEDOM & FULFILLMENT 84 (1992).
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liberalism.”*>?> When students are taught to be “critically attuned to the wide range of reasonable
political disagreement within the society,” and taught imaginative engagement with rival values
about good, evil, right, and wrong, and taught to confront these views on their own terms without
dismissing them peremptorily, they are, claims Callan, being given an education in autonomy. >3
Furthermore, “the accession of autonomy in the sense that matters here is an ateration of
character rather than a mere expansion to a repertoire of capacities. “Autonomy” signifies not
merely the ability to subject received ideas to critical scrutiny; it aso refers to the motivational
and affective propensities that guide the exercise of the ability in securing a self-directed life.”*>*
The program in which Callanwould have students educated would thus develop both the

capacities and the motivation to develop those capacities:

[aln education directed towards autonomy in the sense that sustains civic virtue
will attempt to elicit the desire to think autonomously, nourish a proper pridein

152 CALLAN, supra note 6, at 40.

1531d. “The moral authority of the family and the various associations in which the child grows up must be
guestioned to the extent that the society contains reasonabl e alternatives to whatever that authority prescribes. All
thislooks like a pretty familiar depiction of central elementsin an education for autonomy because the
psychological attributes that constitute an active acceptance of the burdens of reason, such as the ahility and
inclination to subject received ideas to critical scrutiny, also constitute arecognizable ideal of ethical autonomy. . . .
L earning to accept the burdens of judgment in the sense necessary to political liberalism is conceptually inseparable
from what we ordinarily understand as the process of learning to be ethically (and not just politically) autonomous.”
Id.

In making this argument, Callan seeks to set himself apart from the position of Rawls: “Rawls cannot
coherently say that coming to accept the burdens of judgment is an unintended effect of the education his theory
implies. And since coming to accept the burdens means attaining a substantial ethical autonomy, he cannot regard
the achievement of autonomy as a merely accidental consequence of the pursuit of humble educational goals. . . .
To agree with Rawls isto accept a pervasive and powerful constraint (the burdens of judgment) on how we should
think about the various convictions and practices that proliferate in the background culture of liberal politics and
how we should form our own convictions and make our own choicesin that setting. That constraint enjoins usto be
critically autonomous to a substantial degree, and, given the requirement of reciprocity, to respect the autonomy of
others when we cooperate politically with them.” Id.

One might note that although Callan places great emphasis upon consegquences of accepting the burdens of
judgment for the development of autonomy he does not in fact provide a detailed analysis of how accepting the
burdens of judgment by itself leads to autonomy. Perhaps merely by understanding the burdens of judgment (see
supra note 107 for a definition of the burdens of judgment), we would come to the same conclusion as he does. It
would have been useful, however, if Callan had provided a more extended argument making the connection between
the burdens of judgment and the emergence of autonomy as he definesit. See supra note 141 and accompanying
text. In other words, Callan should have made the link more explicit between, on the one hand, “ practical reason,”
and “ corresponding resistance to impulses or social pressures that might subvert wise self-direction” and, on the
other hand, acceptance of the burdens of judgment.

154 1d, at 227.
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independent judgment and a disdain for both thoughtless conformity and

nonconformity, all the while refining the deliberative capacities that desire and

emotion will inform. All this makes the educational task alot more controversia

than it might otherwise be.*>®

In sum, “[a] political education that meets the challenge will teach the young the virtues
and abilities they need in order to participate competently in reciprocity-governed political
dialogue and to abide by the deliverances of such dialogue in their conduct as citizens.”**°
Callan states that:

Justice as reasonableness is the prime virtue of citizenship for a free people. A

certain notion of reciprocity is the nerve of that virtue: the reasonable citizen is

disposed to propose fair terms of cooperation to others, to settle differencesin

mutually acceptable ways, and to abide by agreed terms of cooperation so long as

others are prepared to do likewise.*®’

Callan acknowledges that his goals are ambitious, yet he insists he is not seeking to turn
students into philosophers — students are not being asked to come “to understand Rawls's
philosophical argument for mutual respect in the midst of pluralism.” What they are asked to do
islearn to be reasonable and to shoulder the burdens of judgment, which is not the same thing as
“grasping the philosophical rationale of pluralism.”**® Thus Callan rejects the argument that
what he seeks to undertake may be beyond the capacity of al but the most extraordinary
students.**°
C. The Methods of Instruction

Callan would have educators help students achieve his educational goals via three routes:
one, the child is to engage with ways of life at odds with that of his or her family; two, the child

isto engagein ethical confrontation; and, three, the child is to undertake the study of the history

155 d, at 227-28.
13619, at 28.
157 CALLAN, supra note 6, at 175.

158 |d. at 219.
159 |d.
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of hisor her country. Callan thus would have the schools use nort neutral methods of instruction
to promote their goals. 1

What some educators might call a multicultural education, Callan calls anexploration of
the globe, an exploration of “the great sphere.”*®! In addition, Callan says:

[t]he essential demand is that schooling properly involves at some stage

sympathetic and critical engagement with beliefs and ways of life at odds with the

culture of the family or religious or ethnic group into which the child is born.

Moreover, the relevant engagement must be such that the beliefs and values by

which others live are entertained not merely as sources of meaning in their lives,

they are instead addressed as potential elements within the conceptions of the

good and the right one will create for oneself as an adult. 2
If we are to produce reasonable citizens, we need to help students come to an “increasing
appreciation of ‘amultiplicity of perspectives.’” "*®® Introduction to the “great sphere” isaso a
necessary condition for the fostering of autonomy: “On any barely defensible conception of the
powers of practical reason and the motivational and affective propensities that attend their
exercise, the open-ended growth of autonomy will require at some point an education that

encourages the kind of learning promoted by the great sphere.”*%* The school should take

“active measures to enable independent critical reflection on that diversity.”**® Education in the

160 see Gardbaum, supra note 70, at 1354.

161 Callan takes the phrase “great sphere” from the writings of Bruce Ackerman whom Callan quotes: “‘ The entire
educational system will, if you like, resemble a great sphere. Children land upon the sphere at different points,
depending on their primary culture; the task isto help them explore the globe in away that permits them to glimpse
the deeper meanings of the dramas passing on around them. At the end of the journey, however, the now mature
citizen has every right to locate himself at the very point from which he began— just as he may also strike out to
discover an unoccupied portion of the sphere.’” CALLAN, supra note 6, at 132 quoting BRUCE ACKERMAN, SOCIAL
JUSTICE IN THE LIBERAL STATE 159 (1980).

Another way to conceive of education in the great sphereis as an educational program that is“fair,”
“balanced,” or even “neutral.” Looked at in thisway Callan could be said to endorse neutrality as a means of
promoting an ideal of autonomy. See generally Stephen Gardbaum, Liberalism, Autonomy, and Moral Conflict, 48
STAN. L. Rev. 385 (1996).

162 CALLAN, supra note 6, at 133. Callan says children “have aright to an education that includes an understanding
of ethical diversity....” Id. at 158.

183 1d, at 177.

164 1d, at 148.

185 1d. at 190.
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166 «

great sphere, in other words, is an antidote to ethical servility: [a] tight link seems clear

between the development of autonomy and the kind of understanding that schooling as the great
sphere makes available.” 1%’

Callan’s school will involve more than multiculturalism. Pupilsin a Callanesque school
will be asked to confront ethical dilemmas. Students can only learn the *“complex and onerous
psychological disposition” he would have them learn “by investigating specific ethical questions
from multiple perspectives. . .. [T]he effects of contingencies of social position and experience
on disparities among such views must be imaginatively explored; and the various ways in which
reasonable ethical doctrines select and order values must also be appreciated as these give shape
to conflicting ways of life.”'®® Students are in this way to engage in an “ethical confrontation.”
Through ethical confrontation they will acquire the virtues we want them to acquire through
exercise.2®® |n addition, “[€]thical confrontation is the engine of collective moral enlightenment.
Only by its means do we enjoy the opportunity of giving up uncritically held error in favor of
truth.”*® And, “[t]he dialogical task is about learning to think wisely about the difference

between reasonable and unreasonable pluralism, and so far as unreasonable pluralism is a part of

our lives, there is much that we cannot agree to disagree about.”*’* Ultimately the exercisein

166 1d. at 152, 190. “The great sphere certainly requires alevel of autonomous development above the condition of

mere agency; but on no account does it demand commitment to reasoned self-rule as the apogee of human
development. Thelesson it teachesisthat each of us must learn to ask the question of how we should live, and that
how we answer it can be no servile echo of the answers others have given, even if our thoughts commonly turn out
to be substantially the same as those that informed our parents’ lives. Agreement with those we love, even when it
isin large part due to a concord of thought and feeling that love has fed, is not the same as ethical servility.” Id. at
154-55.

167 CALLAN, supra note 6, at 148.

188 1d. at 35.

189 “The thesisis that virtues and skillsin their more refined forms are the fruit of educational processesin which we
exercise them as more primitive habits, becoming ever more adept and discerning as we practice, reflect, and
practice again in the light of what prior practice and reflection have taught us.” 1d. at 177.

1701d., at 209.

171 1d. at 215. Callan opposes the approach to moral education called “values clarification.” “It invites children to
think of rival moral judgements as no more than so many different preferences to be tolerated as we tolerate the odd
tastes of people who do not share our own.” 1d. at 207. He also rejects approaching moral education by “
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ethical confrontation is to help students learn to move toward ethical conciliation: “the fitting
response to ongoing moral conflict is sometimes not renewed effort to achieve dialogical victory
over our adversaries but rather the attempt to find and enact terms of political coexistence that
we can they can reasonably endorse as morally acceptable.” "2

Teachers engaged in promoting ethical confrontation are permitted -- even required -- to
oppose forthrightly the vices of unreason and domination as they arise in the classroom.” It
would be a derogation of the teacher’ s duty to embrace an “ ‘anything goes' attitude to moral
pluralism.” 1"

Finally, to promote particularistic bonding with the polity, to promote liberal patriotism,
Callan outlines an approach to the teaching of history that moves between what he calls
“sentimental civic education” and a“ pedagogy that dwells relentlessly on the past moral failings
of the society.”!”™ The latter approach “threatens to leave prospective citizens alienated from [a
society’s] future” and the former threatens the society by failing to cultivate critical reason. '’

Instead, Callan believes that history should be taught in a way that the moral failings are
not overlooked and yet the question is asked “ ‘what is the best of this tradition?.” "*"” Thus, for
example, in studying the Declaration of Independence students would be asked to look at the

“mora ambiguities and partialities that surrounded” its writing, and to look &t it as “a source of

continued moral inspiration in the present and legitimate pride in the past.” Yes, we should look

‘pretending that we have alarge heterogeneous family to raise and educate.” ” This approach assumes away the

reality of aworld of real moral differences and reduces ethical differences “to the contrasting volitional

commitments so that pluralism was indeed just a matter of varying talents, strengths, interests and ethnic color. But

that is not our world. Our world is a place of real moral pluralism....” Id. at 209.

172 CALLAN, supra note 6, at 215.

173 d. at 216.

1741d. at 216-17. Callan believesthat hisform of education can simultaneously promote autonomy and yet not

i:%nvey amessage of relativism, subjectivism, or that reason can reach no definitive conclusions about anything.
Id. at 98.

178 1d. at 98, 112. Sentimental education is also flawed in that it involves the sustaining of fictions,

misrepresentation, and simplifications. Id. at 105, 106.
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at what was dominant and most powerful in the past, but we should also not let this occlude and
undermine what is best:'"8

Emotional generosity and the imagination are central to the kind of historical
sensibility | want to affirm because without them one cannot adequately answer
the question “what is the best of this tradition?’, especialy in circumstances where
the best may have to be contrasted with what has been dominant. Looking to the
past without the easy consolidations of sentimentality means confronting a story in
which evil may loom larger than good, and the good that is perceptible is not
instantiated in anyone or anything in pristine radiance. A readinessto be
affectively engaged by the good in that setting requires a certain interpretive
generosity, and a corresponding resistance to the meanness of spirit that goes with
insisting that the good must be perfection if it is to be good at all.*"®

D. Common Schools with a Common Education'®°

Callan’ s position on private schools — what he calls separate as opposed to common
schools — is complex:*8! “ Any morally defensible approach to education under pluralism must
acknowledge both the necessity of some common education and the acceptability of at |east
certain kinds of separate education for those who would choose them.”*82 What parents may not
insist upon is completely educating their children in separate schools with a separate (or non

183

common) education since this is the route to ethical servility. Parents may not reject having

their child educated in the great sphere:*®* “| suggest that the moral importance of overcoming

Y7 CALLAN, supra note 6, at 119.

178 Id

1791d. at 119-20.

180 spe supra note 94.

181 | omit extended discussion of the funding of separate schools and whether parents have aright to state-sponsored
separate, even religious, schooling. In brief, Callan finds that the argument for aright to state-sponsored separate
education to be weak. CALLAN, supra note 6, at 182-89. He also concludes that, as a matter of policy, the state
ought not to fund separate schooling except separate schooling which provides an education that restson a
reasonable conception of education, i.e. one that we, taking into consideration the burdens of judgment as we make
our assessment, conclude isto be respected. 1d.

8214, at 166.

183 Callan has an extended discussion of parental rights to which | shall return below. Seeinfra notes 327-55 and
accompanying text.

184 CALLAN, supra note 6, at 148. The child has aright to education in the great sphere. Id. Parentswho claim that
they as parents have aright to exclude the child from education in the great sphere rest this claim to aright on their
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ethical servility supports the right of children to an education that includes the kind of
understanding that the great sphere would promote, and the option of vetoing that education
cannot belong within the scope of parents' rights so long as those rights are construed in a
manner that eschews parental despotism.”*&

Y et Callan makes some room for both separate schools and separate education. He
recognizes that parents have a zone of personal sovereignty which assures them of some
discretionary choices regarding how their children are to be educated:'2® “The thought of agents
of the state with enough power to compel parents to buy [a] piano [instead of taking a family trip
to Disneyland] should repel everyone.”*®” But there is another “educational” reason for Callan to
tolerate separate schools and separate education up to a point:

If I am to be capable of reciprocity, | must understand what it is to have a

conception of the good and to pursue it rationally; otherwise | cannot understand

what is at stake for the good of others when we try to settle the terms of

cooperation 188
Callan thus supports an education that will help the child develop a conception of the good and
the natural starting point for this is education in the parent’s received culture and tradition:8°

Separate schooling of limited duration, created for the sake of separate education,

may be one useful way of creating the developmenta antecedents of the mature

liberd virtues. From the standpoint of the parents who embrace some

transformative educational aim for their children, the early years of schooling may
acrucial stage in securing a deeply felt understanding of what their way of life

own claim to autonomy. Id. But if thereis“fundamental moral equality of personsin the family” parents cannot
deny to children the autonomy they claim themselves which comes through education in the great sphere. 1d.
1851d. at 152.

186 |d. at 145.

1871d. at 145-46.

188 1d.. at 180.

189 Callan, however, provides awarning against “an education that seeks to arrest the development of autonomy.”
Id. at 67. Hisargument at this point is not that such an effort violates the child’ sright to prospective sovereignty
and wrongly may attempt to promote ethical servility. 1d. Rather it isthat such a program of instruction “runs the
risk of being self-defeating. Such an education might well succeed in instilling the moral assurance that simple
integrity entails, but only at the cost of entrenching a complacency or close-mindedness that is destructive of real
integrity, simple or otherwise.” Id. The concept of simple integrity is discussed below. Seeinfra notes 214-18 and
accompanying text.
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means. From the standpoint of the state, the experiences that separate schooling

furnishes will lay the ground-work for the political virtues by cultivating their

psychological precursors; and given the close and mutually reinforcing relation

between the values of the family and the ethos of the separates school, it may be

even a more solid groundwork than common schools could typically provide, %

Callan thus concludes that separate schooling and separate education in the early years of
schooling is tolerable.! In the culminating years, however, the child should undergo a common
education. And since Callan believes that a common education and the goals he wants to
achieve are best achieved in a common school, he would require students to attend a common
school in the culminating years of education. %> The “genuinely common school mirrors the
diversity of the society it serves.”*®® Thusit isin this context that the students can best engage in
moral confrontation and learn the virtues of reasonableness and acceptance of the burdens of

judgmert. %4

190 CALLAN, supra note 6, at 181.

191 Callan’ s view on the regulation of separate schoolsis at best hedged and ambiguous. At one point he seemsto
hint that regulation may be justified. He notesthat if “respect for reasonable people is the nerve of political
liberalism, it cannot be coherently denied that religious education should honor the limits of the reasonable.” Id. at
38. But he also draws a distinction between two conceptions of toleration. Thereis, first, toleration of pluralism
whose source isin the burdens of justification. And thereistoleration which would include “forbearance to the
persistence of unreasonable pluralism. . ..” 1d. The question he addresses iswhether we should let separate
schooling which is unreasonable go itsway. He agreesthereisaheavy priceto be paid in tolerating separate
education that may violate a child’ sright to prospective sovereignty, that breeds ethical servility and which failsto
teach to ends which are part of a decent common education. Id. at 189-91. Y et he warnsthat thereisapriceto be
paidin using coercion. Id. The use of coercion may in fact be counter-productive. He suggests there may be
occasions for prudent accommodation. Id. Next, he acknowledges that not all good lives can be led on the aegis of
liberal pluralism, i.e. that system is not equally hospitable to all ways of life. Id. Thus the ends of common
education “may be resisted because of fidelity to goods that free societies cannot fully accommodate. Our
recognition of this“may moderate the zeal with which we prosecute those ends in dealing with cultural enclaves
who reject them.” Yet he warns that this must be “a strict tolerance if our commitment to common education isto
mean anything at all.” Id.

1924, at 182.

193 1d. at 206.

194 Common schools are better suited to realizing his educational goals. As places of diversity thisisthe context in
which to learn reciprocity, reasonableness, and the burdens of judgment. These are places where students can
actually practice what they must be able to do as citizens. And instruction in liberal patriotism can help create the
ties across the cleavages found in the common school. An appreciation of multiple perspectivesis best achieved in
thissetting. Id. at 177-78. The common school isthe oneinstitution where ethical confrontation can occur and
“students can learn to respect the differences such encounters will never overcome.” Id. at 218. The school far
more than the family is the setting in which a child will learn to accept the burdens of judgment. The investigation
of ethical questions from multiple perspectivesis best undertaken in the heterogeneous common school. Id. at 35.
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Callan claims that this system of education still leaves parents with considerable control
over their children’s education:**°

If the particular ends to which schooling as the great sphere is wedded cannot

rightly be rejected by parents, this till leaves the education of any child

underdetermined in countless important ways. Many educational questions it

leaves unanswered are still within the scope of parents' rights and will properly be

settled in any particular case in away that expresses their distinctive vision of the

right and the good.*%°
But as we shall see, this claim does not do full justice to the impact that Callan’s educational
program would have on the child and on the parents’ efforts to raise the child in a particular
culture.
E. Effects

Callan openly acknowledges the deep impact that his educational program and that
deliberative democracy itself would have upon the character of our current and future citizens.
“Emotionally fraught conflict” will arise as students who hold to differert truths collide.*®” More
importantly as an educational matter, the students caught up in these moral conflicts will
experience moral distress: “Moral distress is an inevitable consequence of rea dialogue under
pluralism, and this will be true in the dialogical task of common education in common

schools.”t%®

195 Callan does not address important issues regarding the governance of the common school system. Thus, he does
not take up such matters as the respective roles of the federal, state, and local governments. Nor does he discuss the
degree of discretion that his conception of political education leaves to the elected bodies at each level regarding the
control of the common school system. For example, Callan does not address the views of people like Justice Powell
who believe in the importance of local democratic control of education. See supra notes 30-35 and accompanying
text. Presumably the democratically elected school board is required to work within the parameters of Callan’s
conception of political education. For adiscussion of theseand other governance issues, see TYLL VAN GEEL,
AUTHORITY TO CONTROL THE SCHOOL PROGRAM (1976); AMY GUTMANN, DEMOCRATIC EDUCATION (1987).

196 CALLAN, supra note 6, at 156-57.

1971d. at 207.

198 1d. at 202. “By ‘moral distress,’ | refer to acluster of emotions that may attend our response to words or actions
of others, or our own that we see as morally repellent. Moral distress comesin two basic varieties: the other-
regarding kind triggered by perceived failings of others, and the self-regarding kind that entails some negative
evaluation of what we have done or who we are. These emotions must as a rule be experienced as painful and
seriously disturbing . ...” Id. at 200.
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In addition, since real moral dialogue, as opposed to carefully policed

conversations about the meaning of some moral orthodoxy, cannot occur without

the risk of offence, an offence-free school would oblige us to eschew dialogue.

But to avoid offence is to suppress all that might arouse other-regarding moral

distress. That means a policy of suppression would destroy the school’srole as a

vehicle of moral education . ... A moral education cleansed of everything that

might give offence is not a coherent possibility. *%°

If the moral dialogue is to continue, as Callan goes to some length to discuss, students
will need to learn certain virtues in order to avoid, on the one hand, falling into humiliated
silence or fearful withdrawal, and, on the other hand, simply becoming hostile.?® He
acknowledges that if these corollary virtues are not learned, and they are not easily achieved,
then the “dialogue may be worse than useless: it may be morally debilitating.”?**

Mora distressis likely to be accompanied by other consequences. Education in a school
following Callan’s approach “will certainly weaken convictions [of children] when strength of
conviction is simply a product of ignorance.”?°? Thus, the child may come to question religion
and other facets of culture that the child has learned at home. Acceptance of the burdens of
judgment will not have consequences only for the public beliefs of the child. Full acceptance of

the burdens of judgment means applying them to private or “extra-political beliefs>*® and “[t]o

retain alively understanding of the burdens of judgment in political contexts while suppressing it

1991d. 201-02. “Other regarding moral distress is the emotional fuel of ethical confrontation, and therefore, its

presence in dialogue should hearten us as a sign that public moral education is proceeding asit should rather than
alarm us as a portent of social conflict or demoralization.” Id. at 210. Callan rejects the view that caring ought to be
the aim of moral dialogue and that the relationship with the other is more important than the topic of the moral
dialogue. CALLAN, supra note 6 at 202-06.

200 First, students must learn to “chasten the experience of distress, to forgo the temptation of implacable
belligerence, without at the same time suppressing an emotion that isinescapable from a serious interest in moral
truth.” 1d.at 212. Second, control of belligerent proclivitiesis part of another set of dispositions such as*“the
affective self -knowledge to differentiate moral from the other varieties of distressthat conflict may trigger.” 1d.
Third, the dialogue may be conducted in a way which is counter-productive in the long run. “When confrontation
badly shakes achild's ethical confidence it may render the child less likely to profit from subsequent dialogue.” Id.
at 212-13.

201 CALLAN, supra note 6, at 213.

292|d, at 134,

203 |d. at 30.
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everywhere else would require a spectacular feat of self-deception that cannot be squared with
personal integrity.”2%4

As noted earlier, political education will unavoidably -- and properly -- foster autonomy.
Teaching children to think in particular ways will “bring autonomy through the back door.”?%
Learning to accept the burdens of judgment in the sense necessary to political liberalism is
“conceptually inseparable from what we ordinarily understand as the process of learning to be
ethically (and not just politically) autonomous.”?% Children will learn the capacities that make it
possible for them to take individual responsibility for the life they lead.?®” This does not mean,
Callan asserts, that children will become emotionally detached from their commitments.
Children will simply have the capacity to ask themselves about the value of any particular end
with which they currently identify: “Responsible choice is not holding something back
emotionaly; it is ssimply the effective recognition that what is categorically valued might not be
categorically valuable, and that if our lives are to be good we might need sometimes to think for

ourselves about the possible gap between the two.”?%

2041d. at 31.

205 |4, at 40; see supra notes 152-55 and accompanying text. “The core of my argument is the thesis that the
development of virtue of justice under pluralism implies the growth of autonomy to a notably sophisticated level.”
CALLAN, supra note 6, at 68.

208 CALLAN, supra note 6, at 40. However, Callan notes that “ The Rawlsian doctrine of autonomy is certainly less
expansive than its major precursors within the liberal tradition. The style of thought and conduct the doctrine
requires does not preclude assent to any of the major philosophical or moral positions that have divided liberal
theorists among themselves.” Id. at 41.

207 |d. at 237.

208 |d. at 59, 54. Callan thus rejects the communitarian claim that liberalism gives us “an inflated picture of the
significance of choicein good lives and to alienate us from some of the deepest aspects of human well-being.” He
thus al so rejects the claim that autonomy “ generates an alienated sense of our relation to all ends. The [supposed
liberal] ideal declaresthat all are contingent possessions of the self, to be retained or disowned according to its
sovereign choosing.” The problem isthat the communitarian attack is against a conception of autonomy that is not
one that Rawls or “any other morally credible liberalism” embraces. Id. at 52, 53, 55.
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The acceptance of the burdens of judgment “makes a big difference to how we
understand the significance of religious truth in our own lives and the lives of others.”?%°
Moreover, “[i]f acceptance is compatible with some kinds of fundamentalism, these will have to
be very different from many that are currently familiar, and the religious education intended to
sustain them would have to depart drastically from the insular and dogmatic education that
characterizes gardenvariety fundamentalism.”?° The faith-based views that can be
accommodated with the burdens of judgment belong to a “restricted subset — call it sophisticated
belief — that harbours internal tensions.”?!! Yet Callan advocates acceptance of the burdens of
justification “that would still leave room for many faith-based comprehensive doctrinesin the
background culture.”?*?

But one form of religious life will most certainly be adversely affected. The promotion
of autoromy will conflict with alife of “simple integrity”:

Someone has simple integrity when three conditions hold. Firgt, the roles with

which the individual identifies circumscribe her pursuit of the good closely and

locate that good within the shared practices of her community. Second, the

responsibilities her roles entail are harmonized, so that there is ordinarily no or at

most modest friction between them. Third, the individua identifies

wholeheartedly with the role or configuration of roles that structures her life, and

she lives in close fiddlity to its requirements.?*3

Membership in areligion can thus be alife of smple integrity: membership gives focus

to one's pursuit of the good inside a community of like-minded people; faith imposes harmony

209 His program of instruction will also affect the students’ understanding of the good. Political education’s effects
will go further. “[P]olitical education must mould and constrain the identity of citizens beyond the public sphere.”
Id. at 34. It will affect the child’s conception of the good. CALLAN, supra note 6 at 35. In other words, the child will
be encouraged to rethink the conception of the good he or shelearned in her early education within the family and,
possibly within a separate school.

210 d, at 38.

2Ld, at 37.

21219, Callan says that citizens are engaged in a“high-wire act.” They on the one hand would fall off the wire if
they let comprehensive doctrines influence their political judgments. But they also fall off the wire if “acceptance of
the burdens of judgment eats away at the creed that public reason pushes outside its boundaries.” Id.
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on the roles one plays; and wholeheartedness is affirmed by devotion to God.?'* Thus, Callan
acknowledges that an education in autonomy will undermine effortsto raise childrenin a
religious life of thiskind. To expose the child to rival ways of life will subject the child’sfaith
to a crisis which “would endanger the wholehearted commitment upon which simple integrity
depends.”?*® Acceptance of the burdens of judgment “makes a big difference to how we
understand the significance of religious truth in our own lives and the lives of others.”?%®
Callan’s palitical education program will * penetrate the background culture,” and even if it
permits and encourages diversity, “the likely cultural consequences of Rawlsian civic education
will still seem like a catastrophe to many people.”?’

At the same time, Callan sees his education program as leaving the option open to
children ultimately to choose a religious life that is not marked by “simple integrity”:?'® “To
learn to accept the burdens of judgment is not to endorse secular humanism, blanket moral
scepticism or any other anti- religious posture one cares to imagine.”

Callan’s political education program is thus not wholly neutral regarding the kinds of life
choices that it favors and disfavors. He sees the program he advocates as one that “ shapes the
self in profound and often disturbing ways.”?*® Yet Callan claims that his political liberalism

“avoids any oppressive assault on diversity”??° because, according to him, “[t]he account of

political virtue [is] explicitly designed to cohere with the many differences in creed and identity

213 |d. at 60.

214 Id.

215 CALLAN, supra note 6 at 60-61. Having said this, Callan goes on to doubt the value of simple integrity and to
arguethat it is not the only kind of integrity necessary to our well-being. Autonomy, he argues, need not make our
livesbad. Andinfact Callan goesonto arguethat alife “that spurns autonomy altogether and is yet good seems
scarcely imaginable.” Id. at 59, 61-68.

216 CALLAN, supra note 6, at 38.

27d, at 39.

218 «There is no reason to suppose that autonomy must trump all rival goods. . . . [H]uman beings have aright to
order the diverse possible constituents of the good life in their own way, to choose a life in which autonomy is
pursued at the expense, say, of securereligious conviction or to reverse those priorities.” Id. at 155-56.
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that a liberal society will properly welcome.”??! Yet having said this, Callan also offersup a
rather ambiguous view of the effects of his program. He asserts in one place that, “[o]ne
powerful source of diversity in afree society is the particular kind of character education that its
political institutions depend on. The cultivation of serious and independent ethical criticism and
the enlargement of imagination that process entails, will returally conduce to diversity in how
peoplelive. .. ."??? Y, in the introduction to Chapter Two, he writes, “ The central thesis of
this chapter is that political education at its best will be far less banal, and much more corrosive
of some powerful and long-entrenched sources of diversity, than many would like. That is not
something we should be apologetic about: liberal democracy at its best, in education as in other
social endeavors, will not leave everything as it is.”?%3

Callan sees political education as the middle way between two unacceptable alternatives.
The problem is what to do about the “continued presence of unreasonable pluralism,” that is, the
continued presence of people and groups that hold unreasonable views such as racist views.?%*
One response is coercive “ state intervention against those who are deemed unreasonable. But
that will trigger cruel bloody strife. . .. [W]e would have akind of Jacobin liberalism, at
permanent war with all who deviate, however dightly from the righteous community of
reasonable citizens.”?® But it would also be afailing to “distinguish adequately between liberal
virtue and vice within the sphere of conduct we rightly tolerate.”??® Thus, adopting of the

position that the state ought to be neutral even as to unreasonable views is not acceptable. The

2914, at 13.

22014, at 16.

221 CALLAN, supra note 6, at 9 (emphasis added). Elsewhere he writes, “ The challenge of pluralism s, in part, the
problem of conceiving the endsand means of civic education in away that does not wrongly impair diversity.” Id.
at 12.

2224, at 5.

23 d, at 13.

24 \d, at 22.

2 d. at 23.
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middle way is, firgt, to distinguish between the range of values and voices we should embrace in
asuitably public reason, hence the theory of public reason and the exclusion of these views from
the public square.??’ And, secondly, we need to educate children in the virtues needed to support
that system of public reason while recognizing a continuing place for separate schools and
Separate education.

But we should not let Callan be the last word on what his theory is al about. Another apt
summary can be found in an article by Professor Stephen Carter, who had this to say about other
deliberative democrats, but it is also afitting characterization of Callan:

| emphasi ze this problem because most liberal accounts of compulsory schooling

as education for citizenship rest on the supposition that the values the schools are

to inculcate are better than the alternatives — which is why such theorists as [Amy]

Gutmann and Stephen Macedo partly reject the view . . . that the state must be

entirely neutral among competing comprehensive conceptions of the good. They

would answer that the state must hold at least some “minimal” commitment,

sufficient to enable its citizens to function in aliberal state. And this functioning

includes not only respect for such liberal values as equality but also the ability to

act autonomousdly, to choose for oneself among the available conceptions of what

the good life entails. Gutmann is particularly clear that compulsory liberal

education may, and often should, cause children to reject the religious traditions

of thelr parents — at least if those traditions are illiberal. Libera education, in her

view, effectively substitutes useful values for the dangerous and illiberal ones she

seems to think children learn from their parents.??®
Thus, in the effort to promote toleration (which is defined in a certain way) Callan may very well
require the religious to participate in an educational experience that is intolerant of them.??° But

intolerance may be constitutionally justifiable if the school can meet the requirements of the Free

Exercise Clause.

226 CALLAN, supra note 6, at 24.

227 |d. at 22. See supra notes 83-89 and accompanying text.

228 gtephen L. Carter, Parents, Religion, and Schools: Reflections on Pierce 70 Years Later, 27 SETON HALL L. Rev.
1194, 1210 (1997).

229 5ee supra note 228 and accompanying text. See also infra notes 230-322 and accompanying text.
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[11. AN ELABORATION OF THE FREE EXERCISE FRAMEWORK
It should now be evident that any school adopting Callan’s political education program
could easily find itself the defendant in a suit claiming a violation of the right to the free exercise
of religion.?*® Would a parent and child be successful in such a suit??®! Let usfirst elaborate on
the free-exercise framework | discussed earlier in order to make it analytically more useful for

addressing challenges to the curriculum of a public school.?*? The framework, to be worthy of

230 The Free Exercise Clause states that “ Congress shall make no law . . . prohibiting the free exercise [of religion].”
U.S. ConsT ., amend. |. A free exercise claim may not be the only challenge the school could face. Seeinfra notes
323-55 and accompanying text.
21| will not be discussing a related hypothetical case, namely, afree exercise challenge brought against a state
effort to require private schools to offer Callan’s political education program. Callan, in fact, may not endorse
imposing his conception of citizenship education on the privateschool. He might not even be willing to regulate
private education to prevent private efforts to make the child ethically servile. AsCallan notes:

If some of the official teachers of the Roman Catholic Church conflict with our best theory of the

ends of civic education, it does not follow that we have any reason to revise our theory; but neither

does it mean we have any reason to impose those ends on Catholic schools and the families they

serve. My interest hereisstill confined to the ends of civic education on its best interpretation,

and nothing can be directly inferred from that about the propriety of marshalling the power of the

state against those who would reject the interpretation.
CALLAN, supra note 6, at 44. He adds“ The difference between the formation of aliberal theory on some broad
matter of principle, like political education, and the imposition of that theory on othersiswell drawn....” Id. at
228. But if Callan were to agree to the regulation of private education, clearly much of what isto be said about
challenging Callan in the context of a public school program would be relevant to state regul atory efforts.

State regulations of private schools and home schooling have often been the target of suits under the Free
Exercise Clause. See generally Blackwelder v. Safnauer, 689 F. Supp. 106, 135 (N.D.N.Y. 1988) (denying
challenge to home schooling regulations); Johnson v. Charles City Community Sch. Bd. of Educ., 368 N.W.2d 74,
84 (lowa 1985) (refusing an "Amish exception” to parents of children in fundamental Baptist school, stating "[t]heir
educational needs are plainly not as circumscribed as those of Amish children. Whatever they may feel about their
children'sreligious needs, the plaintiffs have not established that their children's educational needs are significantly
different from those of other children."); State v. Whisner, 351 N.E.2d 750 (Ohio 1976) (striking down challenges to
state regulations of private religious schools). Seealso Murphy v. State, 852 F.2d 1039, 1040-41 (8th Cir. 1988)
(rejecting challenge to home schooling requirements, annual testing requirement imposed only on home-school ed
children and if child failed to achieve appropriate score, child must be placed in public or private school); State ex
rel. Douglas v. Faith Baptist Church, 301 N.W.2d 571, 573 (Neb. 1981) (upholding injunction against Christian
school that refused to permit any state monitoring).

Compare, e.g., People v. Bennett, 501 N.W.2d 106 (Mich. 1993), rev'd sub. nom. People v. DeJonge 501
N.W.2d 127 (Mich. 1993) (rejecting a substantive due process challenge to Michigan's teacher certification
reguirement as applied to home schooling parents) with People v. DeJonge, 501 N.W.2d 127 (Mich. 1993) (holding
that Michigan's teacher certification requirement viol ates the Free Exercise Clause as applied to home schooling
Earents who object to certification on religious grounds).

32 Although lower courts have addressed free exercise challenges to a public school’ s program of instruction,
Supreme Court precedent has not. Citizens for Parental Rights v. San Mateo County Bd. of Educ., 124 Cal. Rptr. 68
(Cal. Ct. App. 1975) (holding that sex education and family living courses did not impair free exercise of religion
nor represent an establishment of religion since the statute provided for a parental right to remove children from
instruction); Brown v. Hot, Sexy & Safer Productions, Inc., 68 F.3d 525 (1st Cir. 1995); Mozert v. Hawkins Bd. of
Educ., 827 F.2d 1058 (6th Cir. 1987); Smith v. Ricci, 446 A.2d 501 (N.J. 1982) (upholding a state regulation
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the name “law,” must include generally applicable standards which the courts and other decision
makers can use to distinguish between meritorious and non-meritorious free-exercise claims.?*

After developing an interpretation of the free-exercise framework to be used here, | will
apply the revised framework to a hypothetical suit brought by a student whom | have named
Faith, and her parents who have challenged the school’ s requirement that Faith participate in a
program of political education inspired by Callan.

Remember that Supreme Court precedent requires that a religious parent seeking a free-
exercise exemption on behalf of his or her child must establish that the claim is both religious
and sincerely held. Although thisis an important element of the burden of proof that the
plaintiffs must meet, | will presume for these purposes that Faith and her parents have
established these two points. This hypothetical does not explore the delicate matter of the

definition of religion, ** nor the sincerity with which the claim is made. %

requiring school districts to develop and implement family life education program in public schools). But see
Moody v. Cronin, 484 F.Supp. 270 (C.D. IlI. 1979) (holding that the state violated the Free Exercise Clause by
requiring students to participate in coeducational physical education classesin which "immodest apparel" was
worn).

233 «To be worthy of the name, any process of adjudication must produce generally applicable standards by which
decision-makers distinguish meritorious from non-meritorious claims.” Lupu, supra note 55, at 937.

234 Both courts and commentators have wrestled with the constitutional definition of religion. Courts: Peterson v.
Minidoka County Sch. Dist. No. 331, 118 F.3d 1351 (9th Cir. 1997) (holding that the Free Exercise Clause is not
limited to beliefs mandated by a church); Africav. Pennsylvania, 662 F.2d 1025, 1032 (3d Cir. 1981) (holding that
religion addresses fundamental and ultimate questions having to do with imponderable matters; areligionis
comprehensive in nature; it consists of a system of beliefs; areligion can be recognizable by certain formal and
external signs); Malnak v. Maharishi Mahesh Y ogi, 592 F.2d 197 (3d Cir. 1979) (striking down on Establishment
Clause grounds teaching of a course on Science of Creative Intelligence Transcendental Meditation in New Jersey
public schools). Seealso United Statesv. Seeger, 380 U.S. 163, 176 (1965) (maintaining that religion is"sincere
and meaningful belief which occupiesinthe life of its possessor a place parallel to that filled by the God of those"
who are admittedly religious).

See also Jesse H. Choper, Defining "Religion” in the First Amendment, 1982 U. ILL. L. Rev. 579, 597-601
(limiting definition of religion to views with "extratemporal conseguences"); George C. Freeman |11, The Misguided
Search for the Constitutional Definition of "Religion,” 71 GEO. L.J. 1519, 1520 (1983) (the founders equated
religion with theism); Kent Greenawalt, Religion as a Concept in Constitutional Law, 72 CAL. L. REv. 753, 805
(1984) (the "most plausible single-factor approach to religion is one that is based on 'higher reality’ in some broad
sense"); Stanley Ingber, Religion or Ideology: A Needed Clarification of the Religion Clauses, 41 STAN. L. REv.
233, 240, 285-86 (1989) (the key to religion as "the role that a sacred or transcendental reality playsin imposing
obligations upon the religious faithful.”); Douglas Laycock, Formal, Substantive, and Disaggregated Neutrality
Toward Religion, 39 DEPAUL L. Rev. 993, 1002 (1990) ("[A]ny belief about God, the supernatural, or the
transcendent, isareligious belief."); Jonathan Weiss, Privilege, Posture and Protection: "Religion" in the Law, 73
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The three aspects of the Sherbert-Yoder framework | will elaborate upon are: (i) the
substantiality of burden requirement; (ii) the notion of a compelling state interest; and (iii) the
necessity requirement. In working out these concepts | will aim at an understanding that is
sensitive to religious liberty.?%® But, as we shall see, this general aim is not fully determinative
of a particular conception of these central concepts.

Before turning to those issues, we need to deal with the argument that parents who

voluntarily send their children to public schools and children who voluntarily attend the public

YALE L.J. 593, 604 (1964). ("[A]n attempt to define religion, even for purposes of increasing freedom for religions,
would run afoul of the 'establishment’ clause, as excluding some religions, or even as establishing anotion
respecting religion.”).

Professor Marshall highlights the difficulties entailed indefining religion for free-exercise

purposes:. First, exemption analysis threatens free exercise values because it requires courts to

consider the legitimacy of the religious claim of the party seeking the exemption. Under the

exemption analysis, the court must first determine, at a definitional level, whether the belief at

issueis"religious." Then it must determine whether the belief is sincerely held. As has been

well-documented, both inquiries are not only awkward and counterproductive; they also threaten

the values of religious freedom. Moreover, the judicial definition of religion does more than

simply limit religion; it places an official imprimatur on certain types of belief systemsto the

exclusion of others. At the very least, as Justice Stevens has argued, this power of approval or

disapproval raises Establishment Clause problems.
William P. Marshall, In Defense of Smith and Free Exercise Revisionism, 58 U. CHI. L. Rev. 308, 310-11 (1991).
See also Dent, supra note 40.
235 Inquiring into the sincerity with which abelief is held also incurs several risks. Lupu, supra note 55, at 956. As
one commentator has noted:

First, the inquiry into sincerity cannot completely escape the distinctly bad aroma of an

inquisition. . . . Second, the questioning of sincerity may operate invisibly and subconsciously

against unknown or unpopular religions. . . . Finally, the use of sincerity to separate meritorious

from non-meritorious claims presents inescapabl e questions concerning the relationship between

sincerity and religiosity.
John T. Noonan, Jr., How Sincere Do You Have to be to be Religious?, 1988 U. ILL. L. Rev. 713 (1989).
238 «The des gn of the Constitution isthat preservation and transmission of religious beliefs and worshipisa
responsibility and a choice committed to the private sphere, which itself is promised freedom to pursue that
mission.” Leev. Wiseman, 505 U.S. 577, 589 (1992). One court has noted that:

Just as theright to speak and the right to refrain from speaking are complementary components of

abroader concept of individual freedom of mind, so also the individual’s freedom to choose his

own creed isthe counterpart of hisright to refrain from accepting the creed established by the

majority.
Wallace v. Jaffree, 472 U.S. 38, 52 (1985). JOHN H. GARVEY, WHAT ARE FREEDOMS FOR? 49-57 (1996) (the
Framers adopted the Free Exercise Clause because they considered religion uniquely important and valuable);
Stephen L. Carter , The Free Exercise Thereof, 38 WM & MARY L. REV. 1627 (1997); Mary Ann Glendon & Raul F.
Y anes, Structural Free Exercise, 90 MICH. L. Rev. 477, 541 (1991) ("If the two religion provisions are read together
in the light of an overarching purpose to protect freedom of religion, most of the tension between them
disappears."); Laycock, supra note 234, at 1001-02 (government must "minimize the extent to which it either
encourages or discourages religious belief or disbelief, practice or nonpractice, observance or nonobservance.").

Published by IdeaExchange@UAkron, 2001

57



Akron Law Review, Vol. 34 [2001], Iss. 1, Art. 12
58
schools waive their free exercise rights. 23’ First, this argument hardly seems valid regarding
students whose parents may require them to attend public school; it is difficult to conceive of

238

their position in the schools as wholly voluntary. Second, regarding the possibility that the

parents have waived their free exercise rights, in this case their rights and the rights of their
children are so entangled it would be wrong to treat the two sets of rights separately.?®

Turning now to the Sherbert-Yoder framework, in a free exercise case the plaintiffs must
establish that the ostensibly neutral government policy which has an incidental effect on freedom
of religious belief has an effect which amounts to a substantial burden on the free exercise of
religion.2*® Proof of such a substantial burden will trigger strict scrutiny.?*! Unfortunately, the
Supreme Court’ s cases “leave the essential distinction between substantial and insubstantial
burdens largely undefined.”242

In the face of this vacuum, various efforts have been made to define this threshold

requirement. The mere “offensiveness’ of the school’ s message to the religious is insufficient to

27 Curtis v. School Comm. of Falmouth, 652 N.E.2d 580, 586-87 (Mass. 1995) (rejecting claims of parents that a
condom distribution program violated their Fourteenth Amendment substantive due process rights to control the
upbringing of their children and their right of free exercise of religion).
238 see generally Plyler v. Doe, 457 U.S. 202 (1982). But it might be argued that it was not the state which forced
the students into the public schools but their parents, hence there is no state action. But this argument seems too
formalistic, and, in any event, rai ses the question of whether parents may waive the constitutional rights of their
children. Could a parent waive a high school student’ sright to freedom of speech? To an attorney? To a search of
the student’ s automobile? A full examination of theseissuesis beyond the scope of this article.
239 5ee generally Griswold v. Connecticut, 381 U.S. 479 (1965); Pierce v. Society of the Sisters, 268 U.S. 510
1925).
§40 Proof of some burden may be a necessary requirement to satisfy requirements of Article 111 of the Constitution:
“At the most general level, judicial glosson the ‘cases or ‘controversies language of Article |11 imposes the
requirement of actual or imminent injury upon all claimsin the federal courts.” Lupu, supra note 55, at 960. Proof
of asubstantial burden is required because “a doctrine that would trigger active free exercise review whenever
government activity had any impact whatsoever upon religion would have an immense sweep.” 1d. at 964.
However, proof by the plaintiff of a substantial impact would not have to be forthcoming if the school’s
program had asits principle purpose the frustration of the right to hold to one’ sreligious faith. Michael C. Dorf,
Incidental Burdens on Fundamental Rights, 109 HARV. L. REV. 1175, 1233-1234 (1996) (discussing Planned
Parenthood of S.E. Pa. v. Casey, 505 U.S. 833 (1992), Professor Dorf writes “the joint opinion cannot mean that
laws having as their principal purpose the frustration of aconstitutional right without serving some other substantial
interest will be upheld so long as the government's tools only include relatively minor obstacles.”).
241 \Wisconsin v. Yoder, 406 U.S. 205, 214, 221 (1972).
242 Dorf, supra note 240, at 1215.
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amount to a substantial burden.?*® But it is fair to the precedent and to the requirements of
Article 11 to say that the incidental effect of the secular program of instruction does amount to a
substantial burden when, taken in the totality of the circumstances, we can say that the student
must pay a price for sticking by his or her religious beliefs.?** And we can say that the price is
substantial when a school’ s program makes a student feel defensive about his or her beliefs, or
causes tension within the student’s family. The degree to which the student feels under attack
and needs to marshal his or her own resources in order not to be a victim of pressure must be red
and beyond what one might experience in a friendly exchange with someone with whom one
disagrees. Thus, when a student has to summon courage to stand by her beliefs, sheis paying a
price. Two cases support this conclusion.

The first is Wisconsin v. Yoder in which the Court paid considerable attention to the

psychological pressure the Amish children would be placed under if they were required to attend

243 « people may take offense at all manner of religious as well as nonreligious messages, but offense alone does not
in every case show aviolation.” Leev. Weisman, 505 U.S. 577, 597 (1992).

Professor Marshall opens his article on this topic with quotations from two Supreme Court opinions: “ *If
there is abedrock principle underlying the First Amendment, it is that the Government may not prohibit the
expression of an idea simply because society finds the ideaitself offensive or disagreeable.” ” (citing Texasv.
Johnson, 491 U.S. 397, 414 (1989)). “ ‘Itisfirmly settled that . . . the public expression of ideas may not be
prohibited merely because the ideas are themselves offensive to some of their hearers.” ” (citing Hustler Magazine v.
Falwell, 485 U.S. 46, 56 (1988)) (quoting Street v. New York, 394 U.S. 576, 592 (1969)). Continuing, Professor
Marshall writes: “I conclude that the infusion of an offensiveness component into religion clause jurisprudenceis
inappropriate and should be eliminated. In establishment and free exercise matters, as well asin speech,
communication should not be inhibited out of deferenceto listener sensibilities.” William P. Marshall, The Concept
of Offensivenessin Establishment and Free Exercise Jurisprudence, 66 IND. L.J. 351, 353 (1991). “[R]eligious
individuals who allege that their faith has been denigrated by government action have no claim under the Free
Exercise Clause.” Michael W. McConnell, Religious Freedom at a Crossroads, 59 U. CHI. L. Rev. 115, 165 (1992).

Professor Dent, however, does argue offense alone can raise a free exercise claim. Commenting on what
the Court said about offensein Lee v. Weisman, Professor Dent wrote:

The Court's statement makes sense if the goal of free exercise claimantsisto invalidate

government acts that offend them. Thisis because an invalidation or prohibition would deprive

other citizens, who are not offended, of the benefits of those acts. 1n general, though, free exercise

claimants do not seek to invalidate government action, but instead only seek some accommodation

for themselves. Thus, the Court's warning of alimit to relief from an offensive government action

seems less appropriate when the relief sought is not invalidation, but accommodation.

Dent, supra note 40 at 728-29.

244 By analogy, the plaintiff in Sherbert v. Verner, 374 U.S. 398 (1963), was in the position of having to pay a price
to stick by her religious beliefs, namely, she had to forgo unemployment insurance if she refused ajob that required
her to work on her Sabbath.

Published by IdeaExchange@UAkron, 2001

59



Akron Law Review, Vol. 34 [2001], Iss. 1, Art. 12
60

the two additional years of public schooling.?*> The Court recognized in that case that students
were being pushed toward a change of identity. This pressure was different from the kind of
ordinary pressure which most students experience in schools.

The Court in Lee v. Weisman, an Establishment Clause case, described the kind of
experience which may also properly be said to raise a free exercise issue®*

To endure the speech of false ideas or offensive content and then to counter it is

part of learning how to live in a pluralistic society, a society which insists upon

open discourse towards the end of atolerance citizenry . ... By thetimethey are

seniors, high school students no doubt have been required to attend classes and

assemblies and to complete assignments exposi ng them to ideas they find

distasteful or immoral or absurd or all of these.?*
In this same decision, the Court also identified an example of the kind of burden that raises
congtitutional concerns. The Court began its analysis by noting that “there are heightened
concerns with protecting freedom of conscience from subtle coercive pressure in the elementary

and secondary public schools.”?*® Furthermore, “[r]esearch in psychology supports the common

assumption that adolescents are often susceptible to pressure from their peers towards

245 see supra notes 53-55 and accompanying text.

248 Dent has noted that:
Applying Weisman, an Establishment Clause case, to free exercise issues is somewhat
controversial since the religion clauses of the First Amendment are often treated as embracing
separate, even contradictory principles. The distinction made is that the Free Exercise Clause
confers benefits on religion, while the Establishment Clause imposes burdens on religion. This,
however, is afalse dichotomy — the principles protected by the two clauses are not antipodal, but
areremarkably similar. Establishments of religion are offensive because they force people to
submit to or subsidize afaith they do not espouse, or to suffer theindignity of seeing their
government endorse such afaith. To theirreligious, however, the injury caused by religion is no
worse than injury caused by governmental adoption of a nonreligious doctrine that they reject.
Establishments of particular religions, as opposed to nonreligious doctrines, are therefore
distinctly repugnant primarily to those who espouse other religions. Religion cannot be singled
out asdivisive. Although religious conflict has caused much strife, nonreligious disputes have
been even more deadly both in this country and in the rest of theworld. The principle function,
then, of thetwo religion clausesis the same — to eliminate or minimize government offense to
citizens' religious beliefs.

Dent, supra note 40, at 720-21. See also Abner S. Greene, The Pledge of Allegiance Problem, 64 FORDHAM L. REV.

451 (1995).

247 |ee v. Weisman, 505 U.S. 577, 590-91 (1992).

248 |d. at 592.
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conformity, and that the influence is strongest in matters of social convention.”?*® Thuswhen
students are “induced to conform” or subjected to the “risk of indirect coercion,” exposed to
“subtle coercive pressures’ or the school uses “socia pressure to enforce orthodoxy,” a
constitutional problem arises.?*°

The Court identified two interrelated points at which the student was under pressure to
conform. First, the student had to decide whether or not to attend her own graduation given the
fact that the ceremony was going to open and close with a prayer to which she objected.?*
Second, once having decided to go to the ceremony, the student faced the decision of whether to
protest by remaining seated during the prayers, or to conform by standing and thus
participating.?? It was true that attendance at the graduation ceremony was technically
voluntary, but not in reality: “ Attendance may not be required by official decree, yet itis
apparent that a student is not free to absent herself from the graduation exercise inany real sense
of the term ‘voluntary,” for absence would require forfeiture of those intangible benefits which
have motivated the student through youth and all her high school years.”?*® And oncein the
ceremony she faced “subtle and indirect” pressure to stand and not to protest.?®* The Court
further reasoned that “[i]n this atmosphere the state-imposed character of an invocation and
benediction by clergy selected by the school combined to make the prayer a state-sanctioned
religious exercise in which the student was left with no alternative but to submit.”?>® Given this
analysis, the Court concluded by stating that “[w]e know too that sometimes to endure social

isolation or even anger may be the price of conscience or nonconformity. But, by any reading of

24914, at 593.

250 4. at 588, 592, 594, 599.

251 4. at 594-595.

252 1d. at 593.

253 | eev. Weisman, 505 U.S. at 595.
254 1d. at 593.

255 4. at 597.
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our cases, the conformity required of the student in this case was too high an exaction to
withstand the test of the Establishment Clause.”?*®

As Professor Ingber notes, we can glean further insight into the nature and degree of the
psychologica burden that free exercise claimants suffer from the theory of cognitive dissonance:
“The psychological theory of cognitive dissonance, however, recognizes an inalienable
connection between action and belief. According to this theory, the tension created within an
individual by the conflict between belief and compelled inconsistent behavior is often resolved
by altering the belief system to make it accord with the required conduct.”?®’ Students asked to
engage in behaviors, including cognitive exercises, that conflict with their beliefs will, thus,
experience discomfort possibly leading to an ateration of their beliefs as the solution for the
discomfort they experience.

Calibrating the subjective burden free exercise claimants suffer is one way to get at the
issue of substantial burden. A second, more objective way is through a comparison of burdens.
Professor Dorf writes:

By asking whether the burden imposed by a particular law on an adherent of a

minority faith greatly exceeds the law's effect on the majority -- whose religious

preferences the law reflects -- we can give the substantiality test some concrete

substance.

Although courts may not be prepared to find outright discrimination in

disproportionate burdens, the inequality of burdens could still serve as arough

proxy for substantiality. To determine the substantiality of the burden that a law

imposes on areligion, it will often be useful to compare that burden with the law's

effect on persons who do not share the religion of the person challenging the law.

In Braunfield v. Brown, Orthodox Jews challenged a Sunday closing law, in part

because it burdened their right to observe the Saturday Sabbath by requiring

Jewish-owned stores to remain closed for two days rather than one. In such a

case, acourt could examine the unequal character of the burden imposed by the
challenged law rather than attempt to conduct a detailed economic inquiry to

256 |d, at 598-99.
257 gstanley Ingber, Comment, Religious Children and the Inevitable Compulsion of Public Schools, 43 CASE W.
Res. L. REV. 773, 775 n.10 (1993).
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determine the harm caused to Orthodox Jewish businesses. It would be sufficient

to note that the combined impact of the legal and religious obligations on a

Saturday Sabbath observer is much more severe than the corresponding impact on

Sunday Sabbath observers and nonobservers,.?®
Thus, for example, we might expect students in a Callanesque school to experience more
cognitive dissonance than other students, and this would be an indicator of their experiencing a
substantial burden.

| should note that this approach to defining substantial burden represents a rejection of
the approach taken in the Mozert decision.?*® The mgjority opinion adopted the position that a
free exercise claim only arose in the face of coercion in the rather traditional sense of the term.
Free exercise is not violated in the absence of compulsion; that is, there is no violation unless one
is "required to affirm or deny a belief or engage or refrain from engaging in a practice prohibited
or required by [one's] religion."?®° But that principle is no longer viable in light of Lee v.
Weisman.

Once the elements of a free exercise claim have been proven by the plaintiff the burden
shifts to the state to establish that granting the requested exemption would frustrate a compelling
state interest and that not granting the exemption is necessary to reaize that interest. But how

are we and the judiciary to determine if the state's educational purposes are compelling?

Unfortunately, the cases are not helpful in identifying the criteria to be used in determining if a

258 Dorf, supra note 240, at 1217-18.
259 Mozert v. Hawkins County Bd. of Educ., 827 F.2d 1058 (6th Cir. 1987). This approach is also different from the
approach adopted by the Seventh Circuit in Fleischfresser v. Directors of Sch. Dist. 200, 15 F.3d 680 (7th Cir.
1994), in which parents challenged a school’ s reading program as violative of the Establishment and Free Exercise
Clauses. To make out afree exercise claim the court ruled that the parents must show that the use of the reading:
[H]as a coercive effect that operates against the parents' practice of their religion. . .. The burden
to the parentsin this caseis, at most minimal. The [school officials] are not precluding the parents
from meeting their religious obligation to instruct their children. Nor does the use of the series
compel the parents or children to do or refrain from doing anything of areligious nature.
Id. at 689-90.
269 Mozert, 827 F.2d at 1064.
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particular articulated stated purpose is a compelling state interest. 2%

We thus have to develop
the criteria ourselves.

Professor Gottlieb provides a start toward identifying the criteriato be used. He notes
that those purposes that may lay claim to being compelling can be related to the constitutional
text:

Great open-ended clauses of the Constitution spell out major purposes of free

government: the protection of life, liberty, and property. The structure of

government and many of the clauses of the Constitution spell out another:

democracy. And the Civil War was fought to add a fifth: equality. A large

number of what are known as compelling governmental interests (or what we

should call compelling public purposes) are implicit in, derive from, or logically

dependent on those five values spelled out in mandatory language in the

Constitution. Values like order and national security derive from and therefore

support the breadth and weight of those basic values.?%2
This takes us part of the way down the road toward identifying what is to count as compelling,
but much is till 1eft open to debate. Take for example, a state purpose associated with the notion
of promoting equality. Aswe know from the Supreme Court’ s racial affirmative action cases,
not every governmental purpose undertaken in the name of equality will be accepted as
compelling.?®® In other words, the government cannot simply make al its purposes compelling

merely by associating those policies with words such as “equality” or “national security.”?®* The

policy has to be compelling. Amorphous or diffuse goal statements can too easily operate as

261 «The Court is often so careless about describing the pedigree of compelling public purposes that it often appears
that compelling interests are whatever the Court chooses to dignify by that name.” STEPHEN E. GOTTLIEB,
Izgroduction: Overriding Public Values, in PUBLIC VALUES IN CONSTITUTIONAL LAW 7 (1993).

Id. at 8.
263 5ee Richmond v. J.A. Croson Co., 488 U.S. 469 (1989).
264 Governmental efforts to satisfy closejudicial scrutiny in equal protection and First Amendment free speech cases
by invoking the demands of national security are notorious. See New Y ork Times Co. v. United States, 403 U.S.
713 (1971); Korematsu v. United States, 323 U.S. 214 (1944).
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covers for discriminatory and bigoted purposes,; and these statements much less often operate as
covers for legitimate, but insubstantial purposes.2®®

What else does an articulated purpose need in order to be called compelling? For one, we
might ask whether the purpose is of sufficient importance that we would agree that it would
provide a plausible predicate for the invasion of other rights in addition to the right at risk in the
case before us. For example, assume that a state has adopted alaw prohibiting discrimination in
employment against gays and lesbians. To estimate the importance of the purpose, we might ask
whether that policy would provide a predicate for possibly controlling not just the hiring
practices of the Boy Scouts, but also of a private religious school, a conservative political
organization, and even a church. 2

A second test of the importance of a purpose is whether the state has, in fact, pursued the
same purpose in other policy contexts. We see Justice Brennan using this test in afree speech
case, Members of City Council v. Taxpayers for Vincent?®” The caseinvolved a First
Amendment challenge to a provision of the Los Angeles Municipal Code that prohibited posting
signs on public property. This provision was used to prohibit posting political campaign signs on
utility poles. The city argued that the ordinance served to address the problem of increasing
visual clutter caused by an accumulation of signs posted on public property. A mgority of the

Court concluded that the city’s aesthetic interest was “ sufficiently substantia to justify this

265 professor Tribe makes the follow observation about Reynolds v. United States, 98 U.S. (8 Otto) 145 (1878), in
which the Court affirmed the conviction of aMormon defendant for polygamy over hisreligious objection: “The
Reynolds Court perceived a sufficient secular purpose in preserving monogamous marriage and preventing
exploitation of women. Few decisions better illustrate how amorphous goals may serve to mask religious
Eersecution.” LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW 1271 (2d ed. 1988).

%6 See generally Dale v. Boy Scouts of America, 734 A.2d 1196 (N.J. 1999), rev'd, 120 S. Ct. 2446 (2000). This
argument is, in a sense, the mirror image of the slippery-slope argument. When we are concerned with slippery
slopes, we are in fact concerned that approving a particular purpose may lead to additional policies with which we
disagree.

287 466 U.S. 789 (1984).
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content neutral, impartially administered [prohibition].”®® In his dissent, Justice Brennan
asserted that he did not believe the city had “shown that its interest in eliminating ‘visual clutter’
justifies its restriction of appellee’s ability to communicate with the local electorate.”*® He
further reasoned as follows:

In cases like this, where a total ban isimposed on a particularly valuable method

of communication, a court should require the government to provide tangible

proof of the legitimacy and substantiality of its aesthetic objectives. . . .

[Statements] of aesthetic objectives should be accepted as substantial and

unrelated to the suppression of speech only if the government demonstrates that it

is pursuing an identified objective seriously and comprehensively and in ways

that are unrelated to the restriction of speech.?’°
Although Justice Brennan proposed his “test” to smoke out bad motives, his “test” is also useful
for determining the actual importance the government places on its own purpose. We would
have far less confidence in the importance of the purpose and the government’s “ sincerity” if the
city did not “comprehensively” pursue its articulated interest in aesthetics.

A third way to test the compelling nature of the state’ s purpose is to ask whether there is
a consensus behind the goal. Or, to state the point differently, the greater the controversy
surrounding the purpose, the greater the likelihood that the purpose is narrowly partisan or serves
partial interests rather than the collective good.?”* But it need not be simply a collective good
that the state is pursuing — it may be the avoidance of a collective bad. Thus, the state'sgoal is
more likely to be deemed to be compelling when the evil is graver and is understood to be a
collective evil. The Court’s decision in Pierce v. Society of the Sisters reflects this approach. 272

The case arose when a private religious school and private military academy chalenged asa

violation of the Fourteenth Amendment a state law that required all students to attend public

208 |d. at 816.

2914, at 818.

21014, at 828. Thisinquiry would help assure the Court that the asserted interest in aesthetics is not afacadefor
content-based suppression. Id.

271 Dent, supra note 40, at 713; van Geel, supra note 23, at 203, 250, 297.
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schools, thereby threatening to put the private schools out of business. In holding that the law
violated the Fourteenth Amendment rights of the private schools, as well as those of the parents
who wanted to send their children to private schools, the Court made two points. First, “[t]he
fundamental theory of liberty upon which al governments in this Union repose excludes any
general power of the State to standardize its children by forcing them to accept instruction from
public teachers only.”?"

Second, the state has the authority reasonably to regulate all schools in order, among
other things, to ensure “that certain studies plainly essential to good citizenship” be taught and
that “nothing be taught which is manifestly inimical to the public welfare.”?™* Finding that the
plaintiffs were not engaged in an “inherently harmful” undertaking, the Court ruled that the
legislation was an unreasonable infringement of their liberty as protected by the Fourteenth
Amendment. What clearly emerges from this decision is the idea that a state has a sufficiently
strong interest to infringe upon a constitutional right if the target of the policy is an activity
which is (a) manifestly, (b) inimical, (c) to the public welfare. The state, in other words, has a
compelling interest in addressing harms to the public good which virtually no reasonable person
can deny exists.

An important implication of these “tests’ for assessing how compelling a state’ s purpose
is that they rule out as not compelling the purpose of promoting a particular conception of “the
good life.” Thus, a state that seeks to promote a life of self-actualization through the public
schools might be permitted to do so, but the goal would not be one that we could say was

compelling. 1t would not be a goal that we would agree is sufficiently important to warrant the

infringement of arange of rights, nor would it be a goal the government has promoted

272 968 U.S. 510 (1925).
21314, at 535.
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comprehersively, nor would it be norntcontroversial, and finally it would not be a goal that was
directed towards avoiding a manifest harm to the public good.

Now I turn to the requirement that the state must use means that are necessary to the
achievement of its compelling goa. Thisis a multi-faceted burden that means, first, that the
state must convince the court that its method will in fact work and that it is no more intrusive
than other means to the same end.?”® Furthermore, the state must show why consistercy of
enforcement of its policy is necessary to realize the purpose it is pursuing. Stated differently, the
guestion is whether the state can establish that there is consistency or uniformity in the execution
of its policy. If not, then the objecting students must be granted an exemption from materials or
even coursa(s) to which they object.?”® Professor Tribe has identified four interests a state may
have — avoiding administrative complexities; avoiding giving religious practitioners an
advantage over others; avoiding the appearance of favoritism; and avoiding inducing people
fraudulently to make free exercise claims to obtain the advantage of the exemption.?’” In
addition, the state might claim that enforcing its polices inconsistently invites religious
divisiveness in the schools. And the state might argue that its overall compelling purposes
cannot be achieved if some students are provided a different education from others. For

example, assuming the state’'s compelling purpose is teaching students tolerance, the state might

argue that the key value cannot be established if some pupils are not exposed to a curriculum that

21 |d. at 534
275 Texas v. Johnson, 491 U.S. 397 (1989); Roe v. Wade, 410 U.S. 113 (1973); Kramer v. Union Free Sch. Dist. No.
15, 395 U.S. 621 (1969); Griswold v. Connecticut, 381 U.S. 479, 485 (1965).
278 A ccommodation might also be accomplished by deleting the offending materials from the curriculum or by
adding materials to neutralize the offending materials. Both options, however, run therisk of offending the
establishment clause. Strossen, supra note 4, at 393-94.

Students who object to the curriculum of the public schools have the option of voluntarily withdrawing and
attending private schools. Pierce, 268 U.S. at 510.
27T TRIBE, supra note 265, at 1272-73. Although | raise thisissue in connection with litigating the merits of the free
exercise claim, the issue might also be addressed as a matter of the remedy to be provided once the free exercise
violation has been established. The awkwardness of raising thisissue as aremedial question is assuming, for
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teaches tolerance. To make this point more concrete, it would not be possible to maintain public
health if certain people with an infectious disease were granted an exemption for religious
reasons from the requirement to be quarantined. Arguably, the most serious arguments the state
might advance at this point are administrative complexity, religious divisiveness, and the
“quaranting’ argument.?’®

The administrative complexities that would be imposed on schools if they were required
to permit students to opt out are potentially not trivial. At a minimum, it may require the
provision of aparallel course or two or, in a“worst case scenario,” the school may be forced to

provide atotally parallel education program.?”®

Exemptions -- whether from a course or the
entire school program -- would entail added financial expenditures as well as administrative time
and energy. But the state' sinterest in consistent application of its policy would seem only to rise
to the point of “necessity” if accommodation actually threatened the larger school program either
because of expenditures being drained away or because of administrative complexities. The
burden on the state in demonstrating this degree of “inconvenience” is a substantial one.

Clearly the state would not -- indeed could not -- provide an aternative program that
itself violated the limitations of the Establishment Clause. That is, any alternative program made

available to the objecting students and parents must not be written to support their religious

views; it should only avoid the free exercise burden that regular materials and courses impose. 2%

example, that it would be administratively inconvenient to grant an exemption. It opens the door to the possibility
of there being a serious free exercise violation without a remedy.

278 The state might, of course, also argue that granting the exemption would give the religious an advantage the non-
religious do not get and that it would show favoritism toward the non-religious. For this argument to work, it would
seem that the state would have to concede that the non-religious a so enjoy a constitutionally protected right to
freedom of belief, thus protecting religious freedom of belief but not non-religious freedom of belief isaform of
favoritism. But whether non-religious freedom of belief does enjoy the same constitutional protection is matter of
some dispute. Seeinfra note 325 and accompanying text.

279 |f the free exercise challenge is directed toward values and experiences that pervade the curriculum, the
exemption considered would have to be from virtually the whole school program.

280 gtrossen, supra note 4, at 393-94.

Published by IdeaExchange@UAkron, 2001

69



Akron Law Review, Vol. 34 [2001], Iss. 1, Art. 12
70

The religious divisiveness argument raises a problem analogous to the “heckler’s veto” or
the hostile audience issue in free speech cases. In these free speech cases, the hostile audience
issue arises when the audience is provoked into taking violent action by the message or its form,
for example the burning of aflag.?® Theidea hereis that granting the exemption to religious
objectors would divide the school aong religious lines, thus making it difficult to carry out the
school’ s program. The appropriate standard for deciding when the provocation caused sufficient
disruption to warrant denial of the exemption can be drawn from the Tinker opinion.?®? That is
to say, state officials will meet their burden of proof that the exemption would cause divisiveness
if they can establish that there is a reasonable forecast of material and substantial disruption
because of the exemption.

Finally, we come to the so-called “ quarantine argument.” It will not be easy for a school
to argue that granting the exemption would make things so problematic that the basic goals of the
school’ s program could not be realized. To establish this claim, the school would have to
establish that if the students were exempted they would, as adults, pose athreat to the public
good, and that the school’s program would in fact reduce that threat. Stated differently, the
school would have to establish that students who sought the exemption, if raised without being
exposed to the school’ s program, would pose a “ manifestly inimical” threat to the public
welfare.?83

IV. CALLAN AND A FREE EXERCISE CHALLENGE
| turn now to the central question: would a free exercise challenge brought against a

Callanesgue program of political education succeed? Deliberative democrats would deny the

21 Texasv. Johnson, 491 U.S. 397, 398 (1989). See also Edwards v. South Caroling, 372 U.S. 229, 236 (1963);
Feiner v. New York, 340 U.S. 315, 320 (1951).

282 Tinker v. Des Moines I ndependent Sch. Dist., 393 U.S. 503, 509 (1969).

283 5ee supra note 274 and accompanying text.
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exemption.?®* These philosophers take the view that their conception of citizenship is so
important that religious parents should not be permitted to exempt their children from instruction
in the “three RS’ — reciprocity, reasonableness, and respect.

To make the analysis that follows more concrete, let us assume that there is a high school
student, Faith, in a Callanesgue school and that this student and her parents share the following
views.?®® Faith believes that religion is necessary to civil society and to avoid an inexorable
march toward totalitarianism; that virtue is not possible when divorced from God; that “[i]n a
democratic society, state and society must draw from the same mora well.”?®® Faith also shares
with her parents the traditional view that citizens are expected to draw upon their religion asa

source of moral guidance and virtue both in their private and public lives.?®’

She and her parents
also believe that religious groups — not the state — are the best instruments for transmitting virtue.
Furthermore, duty to God precedes the claims of civil society. Thus, Faith holds that the
demands of civil society must be judged against the demands of God. Thereisamoral truth and,
like Callan, she would have society be more than a modus vivendi among interests. Society must
be based on amoral truth. That must enter the public square. Y et Faith and her parents also
happen to believe in the separation of church and state, meaning that the state should not control
or support religion. In their view, it has been the state that historically has been the central threat

to religious freedom. And, in their view, state policies that affect religious freedom must —

within bounds — give way. Religious value comes before and is superior to both the individual

284 M acedo, supra note 9; CALLAN, supra note 6, at 146-47, 157-61.

285 | am assuming that Faith and her parents’ views are religious and are held sincerely. See supra notes 51 and 235
and accompanying text.

286 RICHARD JOHN NEUHAUS THE NAKED PUBLIC SQUARE 82 (2d ed. 1984). “Some also attribute the disorder and
spiritual squalor of liberal democracies to the decline of religion. By discrediting free will and ascribing all evil to
social forces, secularism created a" no-fault" mentality that rejects any moral criticism of individual misconduct.”
George W. Dent, Jr, Secularism and the Supreme Court, 1999 B.Y.U. L. REV. 1, 41, 44 (1999).
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and to civil society. That is, religious obligations such as those found in the first four
Commandments are obligations, and belief in them is not a mere subcategory of personal mora
judgment. Government policies which frustrate religious obligations, such as the Fourth
Commandment’ s requirement that one honor one's father and mother, need to give way. Finadly,
Faith and her parents do not endorse the use of governmental coercion to impose or foster
religious belief; they embrace what might be called the negative right of political freedom,
tolerance. %8

The points of conflict between Callan and Faith are many and deep. Enrolled in a
Callanesgue school, Faith would be asked to reconsider her beliefs and to question her parent’s
views. Callan’s program would seek to make Faith an autonomous person, putting at risk her
adherence to afaith-based life. Callan’s program would purposefully seek to produce moral
distress in Faith, thereby laying the groundwork for her shifting to a different culture. Callan
would seek to convince Faith that her religious views may not be the basis on which she should
seek the cooperation of others. A Callaneseque school would ask Faith to rethink, if not change,
her views on the foundations of civil society: Callan’s program of political education would
contradict Faith’s view that religion was good for the civil society. She would be taught that
political life cannot draw from the same well from which Faith draws in her private life. And
even if Faith believesin religious tolerance for religious reasons, she would be taught that she

could not espouse tolerance for those reasons. But she would seek to trandate those religious

287« Rather, neutrality should mean that religion may participate in public discourse on the same basis as secul ar
creeds, and religious organizations may receive government benefits on the same basis as nonsectarian
organizations.” Dent, supra note 286, at 61.

2881, at 31-32. (discussing religion’ s support for human rights); Carter, supra note 236, at 1631. (rejecting the view
that believers oppose religious pluralism).
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reasons so that they were as accessible as possible to those who did not share her same religious
grounding.?®®

It thus appears that Callan’s program of political education would impose a substantial
burden on Faith’ s right to hold her religious beliefs and the right of her parents to teach Faith
those beliefs. This conclusion seems especially reinforced by the unique context of the school
where students are at |east a quasi-captive audience, face authority figures, and peer pressure.
The school would deliberately foster moral distress in Faith and deliberately force her to rethink
her religious views.?®® Faith would, in fact, be challenged to a degree and in away that the non
religious students would not be. Faith, in other words, would be able to establish that she was
being asked to pay a heavy price for adhering to her religious views.?%*

Next we must ask whether the purposes behind the Callanesgue program of citizenship
education are compelling. The purposes of the program are multiple: to foster reasonableness
and reciprocity; 2°2 to promote acceptance of the burdens of judgment and autonomy; 2 to foster
critical commitment to justice; >4 to foster liberal patriotism;?®° to foster a capacity for critical
thinking; %% and to promote a conception of the good life.?®” Although many people would argue
that these are attractive goals, the question is whether they satisfy the “tests’ discussed above so

that we would conclude that these goals are compelling in the constitutional sense. A case could

289 CALLAN, supra note 6, at 125.

290 50 supra notes 197-99, 202-04 and accompanying text.

291 5ee supra notes 244-60 and accompanying text.

292 5ee supra notes 102-04 and accompanying text.

293 gee supra notes 105-14, 129-55 and accompanying text.

294 spe supra notes 118-19 and accompanying text.

298 gee supra notes 120-23 and accompanying text.

296 gee supra notes 124-28 and accompanying text.

297 see supra note 115 and accompanying text. In addition, the state might argue that its program of instruction
serves the purpose of assuring the realization of the child’s moral right to an education as defined by Callan. The
main arguments that Callan mounted on behalf of his program of political education were not, however, premised on
the notion of achild’ s positive right to an education. Since Callan did not elaborate a conception of achild’'s
positive moral right to an education, | will not take up whether the state’ s educational program supported with such
an argument should be interpreted as serving acompelling state purpose.
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be made that the goals are “related to the congtitutional text,” but that case hinges on, for
example, establishing that our Constitution should be interpreted to embrace deliberative
democracy.?®® Thisis not aclaim that even Callan embraces, and it is a claim inconsistent with
Madison’ s discussion of the constitutional system in The Federalist.>®® Moreover, isit unlikely
that we would embrace these goals as sufficiently important to warrant the invasion of other

300 \Would we want to ingtitute a state test on

important interests or constitutional rights.
reasonableness, reciprocity, and respect and deny a high school degree to students who did not
achieve the minimum required score? Would we agree that reasonableness and reciprocity are so
important that the religiously-committed who are likely to bring their faith into the public square
are not to be permitted to be elected to public office?*** Would we deny the right to vote to
people who did not rate sufficiently highly in reciprocity, reasonableness, and respect?

Next, are the goals underlying the Callanesgue program of political education goals that
the government has pursued comprehensively?3%? The answer is most certainly “no.” Take one
example, the national debate over abortion. Anti-abortion laws have not been premised on
reasons that pro-choice advocates could be expected to accept, but thisis exactly what
deliberative democrats argue should be done in the name of respect, reasonabl eness, and

reciprocity.*® Do Callan’s goals enjoy the support of a consensus?*** The answer would again

be an emphatic “no.” For example, if we look at what a prominent proponent and a widely

298 See supra note 262 and accompanying text.

299 CALLAN, supra note 6, at 1-2, 44-45; THE FEDERALIST NO. 10 (James Madison).

300 5ee supra note 266 and accompanying text.

301 McDaniel v. Paty, 435 U.S. 618, 619 (1978) (striking down a Tennessee statute that barred ministers and priests
from serving as delegates to the state’ s constitutional convention).

302 5ee supra notes 266- 70 and accompanying text.

303 GUTMANN & THOMPSON, supra note 5, at 73-79, 82-90.

304 see supra note 271 and accompanying text.
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respected professor of education urges should be taught in the public schools, we see that these
proposals are markedly different from Callan’s.3%

Finally, might it be argued that Callan’s program is addressed toward rectifying a harm to
the public good that is manifestly inimical?*®® To support this argument, the state would have to
establish that the views of Faith and her parents, as well as those of other religious people, are
manifestly inimical to the public welfare. There are scholars who in fact have argued that the
religious do not fit into our congtitutional system: “O ver the years, any number of scholars --
Stanley Fish is perhaps the most recent -- have questioned whether a deeply religious individual
can possibly be committed to the liberal values of pluralism and dialogue. The religiously
devout, Fish argues, are less interested in participating in the marketplace of ideas than in
shutting it down.”*%” A related charge that might be brought against religious parentsis that they
fail to educate their children as autonomous critical thinkers, which results in *“manifestly
inimical” consequences for a stable democracy.

But arguments such as these are going to be virtually impossible to sustain except
perhaps with regard to a small percentage of the population.3®® There is considerable evidence,

for example, that children who attend religious schools emerge believing in tolerance to the same

extent -- if not more strongly -- than children who attend private schools.*® It is mere

305 JOHN I. GOODLAD, A PLACE CALLED SCHOOL 50-56 (1984); WILLIAM A. GALSTON, LIBERAL PURPOSES 213-37
1991).

5 See supra notes 272-74 and accompanying text.

307 Carter, supra note 236, at 1629. Steven G. Gey, Why Is Religion Special?: Reconsidering the Accommodation of

Religion Under the Religion Clauses of the First Amendment, 52 U. PITT. L. REV. 75, 79 (1990) (arguing that

religion isincompatible with the modern democratic state because religious claims are based on absol ute truths

which are unprovable and therefore insulated from political examination).

3%8 There are Muslims, for example, who do not embrace the notion of the secular state serving as a“neutral”

umbrellafor apluralistic society. In fact, in their view the only acceptable foundation for society is Islam itself.

ADDA B. BOZEMAN, THE FUTURE OF LAW IN A MULTICULTURAL WORLD (1971).

309 ANDREW M. GREELEY & PETER H. ROSSI, THE EDUCATION OF CATHOLIC AMERICANS (1966); ANTHONY S.

BRYK ET AL., CATHOLIC SCHOOLSAND THE COMMON GOOD 55 (1993); Jay Greene, Civic Valuesin Public and

Private Schools,in LEARNING FROM SCHOOL CHOICE 83-106 (1998). Professor Gilles also notes that:
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speculation that believers lack the capacity for critical thinking that Callan (and others) have
argued is necessary to sustain democratic systems.*'° Furthermore, we have had along history
of strong religious movements in the United States and that history does not establish that
religious people and religious organizations have been any more dangerous to the public welfare
than other “factions.” According to Madison, any faction -- whether religious or not -- poses a
danger, but a properly designed republic can mitigate, and seems to have mitigated, the danger
that factions pose to a stable democracy.®!* More generally, modern research on the necessary
conditions for democratic stability do not support the proposition that religious people are per se
athreat to democracy.3'? Callan and other deliberative democrats may respond that such
stability is a mere modus vivendi and as such may neither be stable nor morally adequate.3'® But
arguably it has been just such a modus vivendi that has characterized American stability for
severa hundred years. Besides, the aspiration for “a national debating society in which all
citizens ‘reason together’ using a common framework of argument in an atmosphere of total
equality,” is neither arealistic description of actual democratic politics, nor arealistic
aspiration. 314

Finaly, the government should not be permitted to meet its burden by arguing that the

very fact that Faith and her parents seek a free exercise exemption proves that their views are

The fact that our judgments will differ in some particulars should not prevent us from recognizing
that traditionalists are at least as likely as the rest of us to be decent, hardworking, law-abiding,
promise-keeping people living in stable, loving families— and, conversely, that practicing
members of traditionalist faiths are at least as likely astherest of usto lead violent, predatory,
irresponsible, or self-destructive lives.
Stephen G. Gilles, Liberal Parentalismand Children’s Educational Rights, 29 CAP. U. L. REV. 9, 21 (1997). See
also Dent, supra note 286, at 61-62.
310 salomone, supra note 8, at 216 (“ Although it seems evident that critical thinking skills are key to democratic
government, we cannot assume that all religiously inclined parents who challenge certain instructional programs or
materials prefer their children to think any less critically.”).
311 THE FEDERALIST, supra note 299, at 56-65.
312 ROBERT A. DAHL, DEMOCRACY AND ITS CRITICS 13 (1989); ROBERT D. PUTNAM, M AKING DEMOCRACY WORK 3
§1993).
13 See supra note 74 and accompanying text.
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manifestly inimical to the public welfare. Such an argument is the equivalent of making the false
argument that anybody who opposes the government’ s conception of political education isa
threat to the democracy. Furthermore, “[a]rguably, parents who seek individualized
accommodation by opting out are in fact demonstrating tolerance for the views of others by not
seeking the broader remedy of completely eliminating the offensive program or materials. One
can be tolerant of diverse views without adopting them or foregoing one's own convictions.”3*

Callan’s purposes thus do not meet the constitutional criteria for labeling those purposes
compelling. But even if we were to assume that Callan’s goals were compelling, we must ask
whether his means for achieving those purposes are necessary. |s consistency of execution of the
political education program necessary?3*® That is, would nonconsistency entail substantial
financial and administrative costs, and produce divisiveness in the school? |s Callan’s program
of producing moral distress the only way students can learn histhree “Rs’? Isit necessary to be
asirreligious as Callan in order to promote reciprocity, reasonableness, and respect? Isit
necessary to require that children attend common schools? |s there not a reasonable chance that
citizens will learn reciprocity and reasonableness merely by participating in a plural society?

| address these questions in reverse order. Callan claims that his pedagogical
prescriptions are the only way to achieve his goals but he in fact offered no empirical support for
this position.3!” Next, it is hard to see how exempting certain pupils from a Callaneseque

political education program would produce divisiveness in the high school.3*® High school

educational programs are generally programs in which students are involved in different courses

314 shiffrin, supra note 78, at 1641.

315 salmone, supra note 8, at 217.

316 See supra notes 275-83 and accompanying text.

317 See supra note 275 and accompanying text.

318 Recal| that Callan would only require exposure to his program during the high school years. See supra notes 180-
96 and accompanying text.
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and even different individual “tracks.”3*® And there is no evidence that students who have
exercised options available under state statutes to exempt themselves from sex education courses
has led to divisiveness in the school.®?° In fact, it may be the failure to exempt students that will
lead to the divisiveness and conflict that characterized the district which resisted the Mozert’s
request for an exemption.*** Whether exempting some students from the program of instruction
would frustrate the realization of Callan’s vision of deliberative democracy is but a reprise of the
argument that the religious are, as a group, unreasonable and intolerant; as noted above, thisis an
argument not based in fact.3?? Finaly, there is the claim that granting the exemption would
impose significant financial and administrative burdens on the school. Again, given that the
modern high school aready offers its students many options, it would seem as if this mandatory
exemption would not mark a sharp departure from what the schools are already doing, and thus
would not create an undue burden on the schools. In any event, if the school is to succeed in
making the case that a mandatory exemption should not be granted, the school would have to
establish that the burden arising from the mandatory exemption would be sufficiently disruptive
and that other aspects of the school’ s program would be placed in jeopardy.

V. SUBSTANTIVE DUE PROCESSAND PARENTAL RIGHTS
A free exercise challenge to a program of citizenship education based on Callan’ s theory is

not the only challenge that may arise. Faith and her parents may argue that Callan’s program

violates the Establishment Clause in that his philosophy is arguably religious.®*® The other

319 ARTHUR G. POWELL ET AL ., THE SHOPPING MALL HIGH SCHOOL 118-171 (1985).

320 N.Y. BEDUC. LAW § 803 (McKinney 2000).

321 BATES, supra note 11; ARONS supra note 117; Rosemary C. Salomone, Struggling With the Devil: A Case Study
of Valuesin Conflict, 32 GA. L. REV. 633 (1998).

322 5ee supra notes 306- 14 and accompanying text. Therein fact is adanger in enacting Callan’s program: can wein
fact trust government schools with the kind of power Callan wantsto invest in them? See supra note 93.

323 Even if Callan is correct that deliberative democracy is a comprehensive view, it is unlikely that his interpretation
of deliberative democracy would satisfy most of the proposed definitions of religion. See supra note 234. Note,
Toward a Constitutional Definition of Religion, 91 HARV. L. Rev. 1056 (1978). See also generally Brownv.
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possihilities include a challenge by Faith’s parents asserting that Callan’ s program of political
education violates the First Amendment in the same way that the student’s rights were violated
in West Virginia v. Barnette®** That is to say, Faith might argue that Callan’s program will in
effect require her to confess the possibility that her religious views are incorrect; thus she faces
the same wrong of compelled speech barred by Barnette. Both religious and non-religious
students may carry that argument a step further to argue that the program violates an implicit
First Amendment “political establishment clause.”®?® Another line of attack, ironically in light of
the purpose of Callan’s program to promote autonomy, may be that the program violates a
student’s First Amendment right to freedom of belief.**® And bothreligious and non-religious
parents may claim that the program violates their Fourteenth Amendment substantive due
process rights as parents to control the upbringing of their child. This latter argument deserves
more scrutiny.

Cadlan wrote that “[a] negative parental right to choice, which nonetheless comes with
some strings attached, forms part of the agreed background to disputes about parents

educational role in liberal societies. No one supposes a totalitarian state that dictates the course

Woodland Joint Unified Sch. Dist., 27 F.3d 1373 (9th Cir. 1994) (rejecting claims that Impression Reading Series
which asked elementary school studentsto read, discuss, or contemplate witches conveyed message of endorsement
of religion of witchcraft); Smith v. Board of Sch. Comm’rs, 827 F.2d 684 (11th Cir. 1987) (rejecting claim that
school program establishes secular humanism); Grove v. Mead School Dist., 753 F.2d 1528 (9th Cir. 1985)
(rejecting argument that book used in high school English classes promoted religion of secular humanism);
Fleischfresser v. Directors of Sch. Dist. 200, 15 F.3d 680 (7th Cir. 1994); Wright v. Houston Indep. Sch. Dist., 366
F. Supp. 1208 (S.D. Tex. 1972) (rejecting argument that public schools' teaching evolution established secularism);
Citizens for Parental Rightsv. San Mateo County Bd. of Educ., 124 Cal. Rptr. 68 (1975) (rejecting argument that
public school's family life and sex education program established religion hostile to parents' theistic religion); Smith
v. Ricci, 446 A.2d 501 (N.J. 1982) (rejecting argument that public school program in family life education
established secularism); Mitchell, supra note 11, at 613-14.

324 \West Virginiav. Barnette, 319 U.S. 624 (1943).

325 Robert D. Kamenshine, The First Amendment's Implied Political Establishment Clause, 67 CAL. L. REV. 1104
(1979); Gottlieb, supra note 17, at 501. But see Abner S. Greene, The Political Balance of the Religion Clauses, 102
YALE L.J. 1611, 1613 (1993).

326 yvan Geel, supra note 23, at 239; Strossen, supra note 4, at 365-68; DAVID A. J. RCHARDS, TOLERATION AND THE
CONSTITUTION (1986).
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of education in all its fine detail would not thereby violate the rights of parents.”®?’ But he dso
notes that the parental right is limited: “Nor does anyone think that someone who makes gravely
harmful choices about the education of his children by depriving them, say, of the benefit of
language is nonetheless acting within his rights.”*?® Thus, for Callan, the crucial issueisthe
scope of the parental negative right to be free from state regulation, and solving that problem
“depends crucially on our understarding of why we should recognize it in the first place.”3%°
Callan thus proceeds to examine several different warrants for a parental right, but concludes that
none of these conceptions operates to block a state from insisting that the child be educated in

the great sphere, or be taught to be autonomous as required by his conception of democracy. 3%

Callan’s “principal claim is that although parents might have aright to reject schooling that

327 CALLAN, supra note 6, at 136.

328 Id.

3294, at 138.

330 Callan first looks at a parental right to educational choice based on the child’sinterest in minimal developmental
needs, e.g. cultural coherence. Id. at 140. But he concludes that the parental right conceived this way provides no
basis for rejecting an education in the great sphere. His educational program would not pose:

some serious threat to the satisfaction of the elementary needs of children. That cannot be said

with any show of reason. Critical thought of the kind that the great sphere seeksto elicit may lead

to psychological conflict, and eventually estrangement from parents, along with the burden of

suffering that estrangement is likely to bring in its wake. But these possible outcomes do not

frustrate the needs that ground the child-centered argument, even if they would preclude the

realization of ideals to which many people subscribe.

Id. at 140.

Callan argues that parents would have no more successin claiming aright that trumped their child’ s rights
if they attempted to ground their right in the “best interests of the children.” 1d. at 141. Besides the contestability of
any particular interpretation of the concept, it can have negative implications for parental rights. CALLAN, supra note
6, at 136. For example, if Faith's parents were correct intheir interpretation of the best interests of the child, and
were Faith granted an exemption, that argument would serve as an argument that no child should be exposed to
Callan’s program even if parents want their child educated according to Callan’s prescriptions. Id.

A third reason for recognizing a negative parental right regarding the raising of children isto recognize that
child-rearing has “‘ expressive significance’” for parents, that isto say, child rearing is a significant source of self-
fulfillment for the parent, it is one of the “central meaning-giving tasks of our lives.” Id. at 142-43. Thusno one
could reasonably propose aliberal regime that did not recognize the parental right. Id. Buit:

[a moral theory of relationshipsin the family that says only the interests of one or both parents

countsisdespotic. ... We should want a conception of parents’ rightsin education that will not

license the oppression of children. But we should also want a conception that will do justice to the

hopes that parents have and the sacrificesthey make in rearing their children. Neither desideratum

can be discarded if our interpretation of rightsin the family isto accommodate the moral equality

of its members.

Id. at 144-45.
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instills commitment to an opertended ideal of autonomous development, they have no right to
reject educational provision that would conduce to the degree of autonomous devel opment that
schooling as the great sphere, properly understood, would seek to establish.”33*

Before discussing legal precedent, it is useful to recall the distinction between the scope
of aright and the question of whether aright isinfringed upon in the first place. Parents
claiming that the state has infringed upon their rights to control the upbringing of their children
may fail in either of two ways. First, their claim may fail because of how the scope of their right
has been defined. Thisis the approach that Callan has chosen. Parents cannot successfully
object to state coercion regarding his program of political education because the parental right
does not include aright to block their children from being taught to be autonomous. Second,
parental claims may fail because, regardless of how the scope of the right is defined, it has been
determined that the right was not in fact infringed upon This distinction can be clarified with
the following example. Suppose the scope of parenta right is defined to include only the
exclusive right to control the religious upbringing of the child. In that case, any program of
political education might arguably not infringe upon the parental right because it does not
address a domain where the parent has exclusive control. 332 The parental right to control

religious upbringing might also be said not to be violated if the parents have voluntarily

consented to the state’ s undertaking the religious education of the child (assuming, of course, the

331 CALLAN, supra note 6, at 135.
332 The state’ s program of political education may have intended or unintended “side effects’ on the child’s religious
up-bringing. It would then have to be decided whether unintended effects are to be considered an infringement of
the parental rights. Analogous problems have arisen under the Free Speech Clause and the Free Exercise Clause.
See Arcarav. Cloud Books, Inc., 478 U.S. 697 (1986). And, of course, current free exercise doctrine focuses on this
problem:

It isapermissible reading of the [Constitution], in the one case, asin the other, to say that if

prohibiting the exercise of religion . . . is not the object of the tax but merely the incidental effect

of agenerally applicable and otherwise valid provision, the First Amendment hasnot been

offended.
Employment Div., Dept. of Human Resources v. Smith, 494 U.S. 872, 878 (1990).
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state had such power in the first place). Or perhaps there is no “violation” because the degree of
infringement is trivial or because the infringement is supposedly justified.

The First Circuit took an approach that combined both limiting the scope of the parental
right and finding no violation because of a voluntary waiver. The case arose when high school
parents complained that the compelled attendance of their children at a sexually-explicit AIDS
awareness assembly violated their privacy right to direct the upbringing of their children.®*® The
court observed that the Supreme Court had yet to decide whether the right to rear and educate
one's child is afundamental right that merited heightened scrutiny.3** The Court nonetheless
concluded that it need not decide that question because “we find that, even if it were, the
plaintiffs have failed to demonstrate an intrusion of constitutional magnitude on this right.”3%°
The court found that Supreme Court precedent evinces:

the principle that the state cannot prevent parents from choosing a specific

educational program — whether it be religious instruction at a private school or

instruction in aforeign language. That is, the state does not have the power to

‘standardize its children’ or ‘foster a homogenous people’ by completely

foreclosi n% the opportunity of individuals and groups to choose a different path of

education. >
Hence, the court concluded that the liberty interest of parents upheld by the Supreme Court in
Pierce and Meyer did not include the right to "dictate the curriculum” and to "restrict the flow of
information” at the public school to which they voluntarily sent their children.®*” The Court also
reasoned:

Wethink it is fundamentally different for the state to say to a parent, “You can’'t

teach your child German or send him to a parochia school” than for the parent to
say to the state, “ Y ou can’t teach my child subjects that are morally offensive to

333 Brown v. Hot, Sexy and Safer Productions, Inc., 68 F.3d 525 (1st Cir. 1995).

33% The Court noted that the Supreme Court in Pierce v. Society of the Sisters, 268 U.S. 510 (1925), and Meyer v.
Nebraska, 262 U.S. 390 (1923), used the language of “reasonable relation” suggesting that it was not using the strict
scrutiny test. Id. at 533.

335 Meyer, 262 U.S. at 533.

336 Id.

337 Brown, 68 F.3d at 525.
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me.” The first instance involves the state proscribing what the state shall teach

their children. If all parents had a fundamental constitutional right to dictate

individually what the schools teach their children, the schools would be forced to

cater a curriculum for each student whose parents had genuine moral

disagreements with the school’ s choice of subject matter. We cannot see that the

Constitution imposes such a burden on state educational systems, and accordingly

find that the rights of parents as described in Meyer and Pierce do not encompass

a broad-based right to restrict the flow of information in the public schools.*®

Relying on similar reasoning, another court rejected a parental challenge brought against
the school’ s program of condom distribution. 3° Here, the court first concluded that “ parents
possess a fundamental liberty interest, protected by the Fourteenth Amendment, to be free from
unnecessary governmental intrusion in the rearing of their children.”3*° But then the court
concluded that the parents failed to demonstrate that the condom distribution program had a
coercive effect on their parental liberties. The precedents the court noted “ strongly imply that, in
order to constitute a constitutional violation, the State action at issue must be coercive or
compulsory in nature. Coercion exists where the governmental action is mandatory and provides
no outlet for the parents, such as where refusal to participate in a program results in a sanction or
expulsion.”**! First, participation in the program was voluntary — there was no penalty or

342

disciplinary action attached to arefusal to participate. Second, the court rejected the parents

argument that coercion was present merely because the parents were required by the compulsory

338 Id

339 Curtis v. School Comm. of Falmouth, 652 N.E.2d 580 (Mass. 1995). But see Alfonso v. Fernandez, 606
N.Y.S.2d 259 (A.D. 2d 1993). In that case, the court did hold that the parental right was fundamental and it was
violated by the condom distribution program. But the court also specifically distinguished the condom distribution
program from exposure “to talk or literature on the subject of sexual behavior,” finding that this claim would “falter
in the face of the public school’ srolein preparing students for participation in aworld replete with complex and
controversial issues.” Id. at 266.

%0 Curtis, 652 N.E.2d at 585.

341 |d. at 586.

342 |d. at 585-86.
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education law to send their children to school. Thus, just as the First Circuit did, the
M assachusetts Supreme Court distinguished Meyer and Pierce.3*3

This review of lower court precedent points to a number of closely interrelated issues
which warrant further brief comment: first, whether the scope of the parental right includes
control over the child’s political education; second, whether the parental right to control the
upbringing of their children stops at the public schoolhouse door; third, assuming the parental
right does extend into the public school, what counts as an infringement of that right; and four,
whether the parental right is afundamental right that triggers the use of the strict scrutiny test. |
will quickly pass by the first question on the ground that most everybody would agree that the
scope of parental rights includes the political education of the child; few people would deny that
the parental right to control the upbringing of their children does not include the right to educate
their child to favor, say, direct democracy as opposed to representative democracy.®** It wasthe
second issue that was central to the decisions of the First Circuit and Massachusetts Supreme
Court.

Do parents, in effect, voluntarily waive their rights to control the political upbringing of
their children when they decide to send their children to public schools rather than exercising

their Pierce right to send their children to a private school? 3*° Professor Arons argues that the

343d. at 587. The court also rejected the parents’ free exercise claim, finding they had failed to demonstrate a

"substantial burden," i.e. coercion of the parental rights. 1d. The parents argued that the condom problem burdened
their free exercise rights “ by creating a conflict between the religious teaching of parents asto theissue of premarital
sexual intercourse and the view, allegedly endorsed by the school committee, that sexual activity before marriageis
not only permissible but also can be made safe.” 1d. at 588. The parents also raised in this context the compulsory
education argument they had raised in connection with their Fourteenth Amendment right claims. 1d. The court
responded, “Although all citizens have aright freely to exercise their religion, the free exercise clause ‘ cannot be
understood to require the Government to conduct its own internal affairsin ways that comport with the religious
beliefs of particular citizens' ...." Id.

344 Callan seems to have taken the position that the scope of the parental right regarding political education islimited
in certain important respects.

345 see supra notes 237-39 and accompanying text (discussing this issue in the context of afree exercise claim).
Also note that thisissue touches on the “somewhat eroded” doctrine of “unconstitutional conditions” which states
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selective funding of public schools and not of private education has the practical effect of
coercing less wealthy parents into the public schools which forces them to waive their rights, 346
Professor Gilles has argued that the selective funding of public schools “is a major viewpoint-
based license fee [tuition at a private school] that dissenting parents must pay to engagein
educative speech within the sphere of formal schooling.”**’ Furthermore, he rejects the
argument that selective funding of particular messages which are transmitted by and in the public
schoal is not coercive, and thus raises no constitutional issue:

As Barnetteillustrates, the fact that parents may — at considerable cost — use the

Pierce exit option does not immunize state educational regulation from First

Amendment scrutiny. The mandatory flag salute in Barnette was required by law

only in the public schools. Y et the Supreme Court held that imposing this

condition upon receiving a free education constituted the “ coercive elimination of

dissent.” Because it creates a penalty for dissent indistinguishable from the one in

Bar nette, the same conclusion applies to selective funding generally.

Consequently, at least when selective funding is intended to induce parents to

conform their educative speech to the magjority’ s values, it should be seen as

presumptively unconstitutional .34

Viewed differently, we might ask why government may choose to fund one point of view
and not another.*® To go down this road would vitiate even the minimal limitations that the
dissentersin Pico would impose upon the public schools.**°

In short, it seems that we should not embrace the absolute view that, just because the
Pierce option is available, parents must be automatically deemed to have waived their

constitutional rights to control the upbringing of their children in the context of the public school.

Y et we also need to take serioudly the warning of the First Circuit that taking this position may

that the government may not condition the receipt of abenefit upon the waiver of constitutional rights. TRIBE, supra
note 265, at 781.

346 Stephen Arons, The Separation of School and State: Pierce Reconsidered, 46 HARV. EDUC. REV. 76 (1976).

347 stephen G. Gilles, On Educating Children: A Parentalist Manifesto, 63 U. CHI. L. ReV. 937, 1025 (1996).

348 1d. at 1025-26.

349 see generally Rust v. Sullivan, 500 U.S. 173 (1991) (holding that the federal government could prohibit
recipients of federal funds supporting family planning and counseling from giving abortion-related advice).

350 Board of Educ. v. Pico, 457 U.S. 853, 885 (1971).
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force the public schools to cater to the individual preferences of each parent. Perhaps this
problem can be side-stepped if we also take into account the degree to which each school’s
program actually intrudes on the parental right, the third issue noted earlier. Hence, the position
that may protect parental rights and yet not take us down the road to custom-tailored educational
programs is one that holds that parents do not voluntarily waive their right as parents with regard
to educational programs that impose a substantial burden on the child- parent educational
relationship. And we can determine if the burden is substantial by using the same approach
discussed earlier with regard to the substantial burden requirement in the free exercise
framework.>®! Using this approach, it follows that Faith’s parents would be successful in
meeting the threshold requiremert of establishing that their rights as parents have been infringed
by Callan’s education program.

But infringement does not mean that there has been a constitutional violation; we must
still select the appropriate test and apply it to Faith’s parents’ claim. Whether Faith’s parents
right is a fundamental right triggering the use of strict scrutiny was decided in favor of the
parents by the Massachusetts court in the condom-distribution case and was raised, but not
decided, by the First Circuit. One approach to deciding this question is to return to the decisions
in Pierce and Meyer to ascertain whether the Court used a rationa-basis or a strict-scrutiny test.
Those opinions reveal that the Court spoke about a “rational relationship.”3*? This language
seems to suggest that the Court was using the rational-basis test, but this conclusion is not

353

correct. While the language of the opinion evokes the modern rational-basis test, > these

opinions arose at a historical moment when the Court was in fact approaching challenges to

351 See supra notes 243-60 and accompanying text.

352 pierce v. Society of the Sisters, 268 U.S. 510 (1925); Meyer v. Nebraska, 262 U.S. 390 (1923).

353 5ee, e.g., New Orleans v. Dukes, 427 U.S. 297, 303 (1976); Williamson v. Lee Optical of Okla., 348 U.S. 483,
488 (1955).
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governmental regulations in a manner that was equivalent to today’s strict scrutiny test. That is
to say, these cases placed the burden of proof on the government and the Court closely
scrutinized the government’ s arguments.  The cases in this era rested, in other words, on the
implicit assumption that the affected rights were fundamental. *** Furthermore, if the issuesin
Pierce and Meyer were to arise today, a number of scholars argue that the decisions would be
decided on First Amendment grounds. That isto say, the parental rights at stake would be
conceptualized as free speech rights.®>® For both of these reasons, then, the rights that Faith’s
parents invoke ought to be viewed as fundamental and the strict scrutiny test ought to apply.
Again, for the reasons discussed in connection with the free exercise challenge raised by Faith’s
parents, the conclusion to be reached is that the school must grant Faith an exemption grounded

in her parents' substantive due process rights under the Fourteenth Amendment.

VI. CONCLUSION
The analysis of a Callanesque program in light of the principles of the Free Exercise
Clause and of the Fourteenth Amendment has demonstrated that Callan’s program to promote a
specific conception of tolerance is itsalf intolerant. His program serves as akind of acid bath for
the very kind of religious views that were prominent at the founding and that were an important
source of support, among others, for the Constitution itself.3*® Second, the opposition to

vouchers by deliberative democrats such as Callan is premised upon the necessity of requiring all

354 See generally Lochner v. New York, 198 U.S. 45 (1905); GERALD GUNTHER & KATHLEEN SULLIVAN,
CONSTITUTIONAL LAW 469-70 (13th ed. 1997).

355 TRIBE, supra note 265, at 1319-20; Gilles, supra note 347. Seealso ARONS, supra note 117, at 189-221; Arons,
supra note 346; Stephen Arons & Charles Lawrence |11, The Manipulation of Consciousness. A First Amendment
Critique of Schooling, 15 HARv. C.R.-C.L. L. REV. 309 (1980).

356 DALE S. KUEHNE, MASSACHUSETTS CONGREGATIONALIST POLITICAL THOUGHT 1760-1790 (1996).
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children to be exposed to the kind of educational program developed by Callan.®*" To the extent
that this argument raises serious free exercise issues, the argument against vouchers is weakened.

Finaly, if Calan’s political education program is too troubling to be embraced, what
kind of political educational program should the government support? This question istoo large
to explore with any care here and now. But | do want to make a suggestion that may serve the
twin goals of helping to uphold the interest of democratic stability without trampling on students’
and parents’ constitutional rights. One way in which the Gordian knot might be cut is by
offering students an opportunity to study The Federalist and the Constitutional Convention
itself.3*® |If students came to understand why it was that the authors of The Federalist rejected
direct democracy and favored alarge polity and representative government; why the architecture
of the government is as it is; how the Framers wanted the representatives to deliberate; and what
the Framers expected of the electorate, they may come to a critical appreciation of the system.
Thisstudy of The Federalist and of the Convention could be accompanied by an introduction to
constitutional law and to a comparative study of demaocracies, al of which could accomplish
something Madison himself wanted citizenship education to accomplish: expansion of the mind,
aweakening of local prejudice, and an enlargement of benevolent feelings.**® American
citizenship education would be more effective if students were asked to grapple with Madison’s
and the other Framers' aspirations, vision, and reasoning.

This need not be -- and should not be -- an uncritical encounter. The Constitution was,

after al, the product of a political compromise the center of which was slavery and its protection

357 CALLAN, supra note 6, at 182-89.
358 THE FEDERALIST, supra hote 299.
359 James Madison to William T. Barry, August 4, 1822 in THE MIND OF THE FOUNDER 343 (rev. ed. 1981).
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for atime.®*® Whether to proceed with the final adoption of the Constitution as it emerged from
the Convention is a challenging question that students could be asked to address without posing
the same threat to their constitutional liberties as Callan’s program of political education would

pose 361

360 .S, ConsT ., art. I, § 9 (“The Migration or Importation of such Persons as any of the States now existing shall
think proper to admit, shall not be prohibited by the Congress prior to the Y ear one thousand eight hundred and
eight, but a Tax or duty may beimposed on such Importation, not exceeding ten dollars for each Person.”).

361 SANFORD LEVINSON, CONSTITUTIONAL FAITH 180-94 (1988) (discussing the question of whether we would have
signed the Constitution in 1787).
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