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I. INTRODUCTION

For years, uncertainty has reigned as the state water law system in
Oklahoma. With final issuance of the Franco-American decision in
1993, the Oklahoma Supreme Court settled, if not necessarily clari-
fied, the state’s approach to the use and allocation of surface waters
and brought water into the forefront of the state’s policy concerns.?
But the state law system of allocating water rights is only part of the
water saga. A crucial piece of. the water allocation system in
Oklahoma, as elsewhere in the western United States, will be the
rights of Indians and Indian tribes to water resources.

Oklahoma is the successor to the Indian Territory. It is home
today to thirty-six federally recognized Indian tribes® and their Indian
country.* Despite the weight of Indian presence in Oklahoma, the
Indian water wars that have raged throughout the West for the past
few decades are only now peering over Oklahoma’s borders. If any
lesson emerges from the water wars of the West, however, it is that
ignoring Indian water rights only ensures and escalates conflict. Rec-
ognizing and accounting for Indian rights to water may not avoid all
conflict, but ultimately it benefits both the tribes and the non-Indian
users dependent upon a stable and certain supply of water. As the
State of Oklahoma grapples with water issues, it will eventually and
unavoidably be faced with Indian claims to water. How the State and

1. Franco-American Charolaise, Ltd. v. Oklahoma Water Resources Bd., 855 P.2d 568
(Okla. 1990). Although the decision was issued in 1990, it was readopted and reissued in 1993,

2. For an explanation and discussion of the Franco-American litigation, see Gary D. Al-
lison, Franco-American Charolaise: The Never Ending Story, 30 Tursa L.J. 1 (1994).

3. DIRECTORY OF INDIAN NATIONS AND TRIBAL COURTS IN OKLAHOMA 1-3 (1990). The
State has the largest number of Indians of any state in the nation, and ranks third in the percent-
age of Indians in the population. STATE AND METROPOLITAN AREA DATA Book XV (4th ed.
1991).

4. Indian country is defined at 18 U.S.C. § 1151 (1988) as:

(a) all land within the limits of any Indian reservation under the jurisdiction of the

United States Government, notwithstanding the issuance of any patent, and, including

rights-of-way running through the reservation, (b) all dependent Indian communities

. and (c) all Indian allotments, the Indian titles to which have not been extinguished,
mcludmg rights-of-way running through the same.

All three types of Indian country are present in Oklahoma. See State ex rel. May v. Seneca-
Cayuga Tribe, 711 P.2d 77 (Okla. 1985) and State v. Klindt, 782 P.2d 401 (Okla. Crim. App.
1989) (holding trust and restricted allotments are Indian country); Housing Authority v. Harjo,
790 P.2d 1098 (Okla. 1990) (recognizing dependent Indian communities). In particular, the
United States Supreme Court has determined that the meaning of “reservation” in § 1151(a)
encompasses lands set aside under federal protection for tribal use, whether those lands are
formally designated as reservations or not. Oklahoma Tax Commission v. Sac and Fox Nation,
113 S. Ct. 1985, 1991, 1993 (1993). So-called “informal” reservations—tribal trust lands not nec-
essarily within the formal boundaries of a reservation—qualify as Indian country under
§ 1151(a). Id.
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the tribes choose to resolve the water issues will significantly impact
water policy in Oklahoma.

Indian rights to water are rights arising under federal law, im-
pliedly reserved for tribes whenever lands were set aside as Indian
reservations. The basic principles of Indian reserved rights to water
are few and relatively simple. First, the rights vest as of the date the
reservation was created; in western appropriation states, accordingly,
the date of the reservation is the priority date of the water right. Sec-
ond, the measure of the right is sufficient water to fulfill the purposes
for which the reservation was set aside. And third, the rights are not
lost through non-use, but may be asserted at any time.

But this simplicity is deceptive. Because of their early priority
dates and often sizable quantity, Indian reserved rights to water, if not
timely recognized and accommodated, have the potential to disrupt
state appropriation systems of water rights. The possible effects on
state-created water rights raise both practical concerns of economics
and administration and emotionally-charged responses. In addition,
the implementation and application of the basic principles of the re-
served rights doctrine have generated a host of issues regarding the
scope and extent of Indian water rights, as well as their adjudication
and administration.

This article provides an introduction to this important area that is
only now surfacing in Oklahoma. It surveys the basic doctrines of In-
dian reserved rights to water, noting the relatively few areas that,
more than 85 years after the Supreme Court first recognized Indian
reserved rights, are established and secure, and highlighting the many
issues that remain unresolved.

II. OriGiNs OF THE RESERVED RIGHTS DOCTRINE

Most reserved rights to water are traceable to the 1908 decision in
Winters v. United States,> a case brought by the United States in its

5. 207 U.S. 564 (1908). But see 4 WATERS AND WATER RiGHTs 204-05, 220-22 (Robert E.
Beck ed., 1991) [hereinafter WATERs] (arguing that while Winters is the foundation case for
rights created when a reservation is set aside, tribes also exercise recognized aboriginal rights to
water for purposes pre-existing the reservations and that those reserved rights have their origin
in United States v. Winans, 198 U.S. 371 (1905)).

Published by TU Law Digital Commons, 1994



Tulsa Law Review, Vol. 30 [1994], Iss. 1, Art. 2

64 TULSA LAW JOURNAL [Vol. 30:61

capacity as trustee® to protect the Fort Belknap Reservation in Mon-
tana against upstream diversions of water from the Milk River.” The
Fort Belknap Reservation was created by statute in 1888, with its
northern border formed by the center of the Milk River.® The follow-
ing year, the year in which Montana was admitted to the Union,° the
federal government began diverting water from the Milk River for the
domestic and irrigation needs of the Indian agents.!! In 1898, the gov-
ernment began a reservation irrigation project, irrigating some 30,000
acres.’> At about the same time, non-Indian irrigators constructed di-
version works on tributaries of the Milk River upstream of the reser-
vation.”® In 1905, a drought reduced the water flow below that

6. The trust relationship between the United States and the Indian tribes arguably has its
origins in Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1, 16, 17 (1831), in which the Court
termed Indian tribes “domestic dependent nations” whose relationship with the United States
“resembles that of a ward to his guardian.” See generally FeLix S. CoHEN’s HANDBOOK OF
FepERAL InDIAN LAW 16-17 (Rennard Strickland et al. eds., 1982) [hereinafter Conen’s HAND-
Book]. Other commentators have credited the trust concept to nineteenth century views of
federal “plenary” power over Indian affairs. See Russel L. Barsh & James Y. Henderson, Con-
trary Jurisprudence: Tribal Interests in Navigable Waterways Before and After Montana v. United
States, 56 WasH. L. Rev. 627, 645 (1981); Milner S. Ball, Constitution, Courts, Indian Tribes, 1987
Awm. B. Founp. Res. J. 1, 63 (1987). On the question of federal power generally, see Nell J.
Newton, Federal Power Over Indians: Its Sources, Scope, and Limitations, 124 U, PA. L. Rev. 195
(1984).

7. Winters, 207 U.S. at 564.

8. Reservations were generally created by treaty until 1871, when Congress terminated
treaty-rnaking with the Indian tribes. 25 U.S.C. § 71 (1988). Thereafter reservations were cre-
ated by statutes, generally ratifying agreements reached with the tribes, as in Winters, Between
1855 and 1919, numerous reservations were also created by executive order. CoHeN’s HAND-
BOOK, supra note 6, at 493. The Winters doctrine applies to Indian reservations regardless of the
means by which they were created. Arizona v. California (Arizona I), 373 U.S. 546, 598 (1963).

9. Winters, 207 U.S. at 565.

10. The Supreme Court subsequently ruled that it made no difference in application of the
Winters doctrine whether Indian reservations were created before or after statehood. Arizona I,
373 U.S. at 597-98. Arizona had argued that once it was admitted on an equal footing and
acquired ownership of the lands underlying navigable waters, the federal government lost the
power to reserve those waters. Id. The Court found, however, that state ownership of the bed-
lands did not deprive the United States of its constitutional powers to reserve water rights for
reservations and federal property. Id.

11. Id. at 566.

12. Id

13. The non-Indian defendants claimed that they had diverted water to a beneficial use
before the United States or the tribes appropriated water. Winters, 207 U.S. at 568-69. The
United States asserted that water was diverted to reservation uses “long prior to the acts of the
defendants complained of”. Id. at 566. The truth was apparently somewhere in between; the
lower court found that some of the defendants’ diversions preceded the reservation appropria-
tion and some did not. Winters v. United States, 143 F. 740, 741-42 (9th Cir. 1906).

If tribal rights to water had depended upon state appropriation Jaw, which party first di-
verted the water and put it to a beneficial use (such as irrigation) would have been crucial.
Under prior appropriation law, the first appropriator to divert water and put it to a beneficial
use has prior rights as against all subsequent diverters. See, e.g., Colorado River Water Conser-
vation Dist. v. United States, 424 U.S. 800, 805 (1976). Given the Court’s disposition of the
controversy in Winters, however, the tribes’ priority of actual use became irrelevant,
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necessary to meet both the non-Indian and Indian needs, and the gov-
ernment brought suit to protect the Fort Belknap diversion.!*

The Supreme Court held that the Fort Belknap tribes enjoyed the
paramount right to the water, basing its analysis on the fundamental
purpose of the reservation system, the practical need for water in the
arid west, and the canons of construction for Indian treaties and
agreements.’® First, the Court noted that the purpose of the reserva-
tion was to turn the tribes from a nomadic, hunting culture to one of a
“pastoral and civilized” nature.’® And yet the arid lands set aside for
the tribes were inadequate, indeed “valueless,” in their natural unirri-
gated state to support an agrarian community.}” Given the purpose of
the reservation, and the centrality of water to that purpose, the Court
found an implied reservation of water for the Fort Belknap tribes.'®
Moreover, the Court found, it was irrelevant that no express reserva-
tion of water was made, since all ambiguities in the agreement, such as
silence concerning the water, were to be interpreted in favor of the

14, Winters, 207 U.S. at 565.

15. Id. at 576-77.

16. Id. at 576. The federal reservation policy, in effect from approximately the mid-1840s
until the mid-1880s, was intended to ease conflicts between Indians and whites, prevent the de-
struction of the tribes, and eventually transform the Indians into Christian agriculturists. 1
Francis Paur PrucHA, THE GREAT FATHER: THE UNITED STATES GOVERNMENT AND THE
AMERICAN INDIANS 317 (1984). As Indian Commissioner William P. Dole stated in 1862, “the
policy, recently adopted, of confining the Indians to reservations . . . is the best method yet
devised for their reclamation and advancement in civilization.” Annual Report of the Commis-
sioner of Indian Affairs (1862), reprinted in DocuMenTs oF UNITED STATES INDIAN PoLicy 95
(Francis P. Prucha ed., 2d ed. 1990).

17. Winters, 207 U.S. at 576.

18. Whether those water rights were reserved by the tribes, or by the federal government
for the tribes, remains a source of controversy. There is language in Winters supporting both
views. Winters, 207 U.S. at 576-77.

Language in support of the latter view is found in the Court’s discussion of the state’s claim
that even if the waters were reserved when the reservation was created, the waters reverted to
the state the following year when it was admitted to the Union upon an equal footing, Id. In
rejecting Montana’s argument, the Court stated: “The power of the Government to reserve the
waters and exempt them from appropriation under the state laws is not denied, and could not be.
That the Government did reserve them we have decided. . ..” Id. at 577 (citations omitted). In
the preceding paragraph, however, the Court implied that the tribes reserved the water: “The
Indians had command of the lands and the waters. . . Did they give up all this? Did they reduce
the area of their occupation and give up the waters which made it valuable or adequate?... The
Government is asserting the rights of the Indians.” Id. at 576.

Three years prior to Winters, the Court decided the Indian treaty rights case of United
States v. Winans, 198 U.S. 371 (1905); Justice McKenna was the author of both opinions. In
Winans, McKenna wrote that “the treaty was not a grant of rights to the Indians, but a grant of
rights from them—a reservation of those not granted.” Winans, 198 U.S. at 381. Logically, then,
since the tribes in Winters did not grant (i.e., give up) their water rights when they ceded their
aboriginal territory in exchange for the reservation, those rights should have been reserved to
them under Winans. However, the only cite to Winans in the Winters case comes during the
equal footing discussion. Winters, 207 U.S. at 577. McKenna cited Winans only for the proposi-
tion that the federal government had the power to reserve waters from state appropriation. Id.
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tribes.?® Based on that standard, the Court determined that the tribes
would not have agreed to a territory too small to support their former
nomadic life, but at the same time have given up the only thing—
water—that would make the remaining land adequate to support
them.2® Accordingly, the Court ruled, the creation of the reservation
impliedly reserved water rights as of the date the reservation was cre-
ated.?! For the Fort Belknap tribes, that meant a water right for irri-
gation which vested in 1888, several years prior to the upstream non-
Indian diversions.??

The Winters decision thus introduced the basic themes of tribal
water rights. The creation of an Indian reservation impliedly reserves
water rights to the tribe or tribes occupying the territory. Those water
rights are reserved in order to carry out the purposes for which the
lands were set aside, and the rights are paramount to later-asserted
water rights perfected under state law.

II1. Score AND EXTENT OF RESERVED RiGHTS

To date, Winters rights have been litigated in appropriation
states.”® Because tribal reserved rights and state law appropriation
rights must be meshed into a workable system, Winters rights “cannot
be understood apart from” the state doctrine of prior appropriation.2*
The basic features of the appropriation doctrine in use throughout the

19, Winters, 207 U.S. at 576-77. The principle that ambiguities in treaties, agreements, and
statutes should be resolved in favor of the Indians is one of the “canons of construction” of
federal Indian law. ConeN’s HANDBOOK, supra note 6, at 221. The other primary canons are
that treaties and agreements should be interpreted as the Indians understood them, and should
be interpreted liberally in favor of the Indians. Id. at 221-22. For an exploration of the origins of
the canons in the cases of Chief Justice John Marshall in the 1820s and 1830s, and the use or
misuse of the canons by modern Courts, see Philip P. Frickey, Marshalling Past and Present:
Colonialism, Constitutionalism, and Interpretation in Federal Indian Law, 107 HARv. L. Rev. 381
(1993).

20. Winters, 207 U.S. at 576. Professor Tarlock asserts that the “broader principle” of Win-
ters is that Indian tribes “are entitled to some measure of resource security as an attribute of
tribal sovereignty.” A. Dan Tarlock, One River, Three Sovereigns: Indian and Interstate Water
Rights, 22 Lanp & WaTer L. Rev. 631, 643 (1987).

21. Winters, 207 U.S, at 577.

22. As noted, the non-Indian defendants disputed which party first actually diverted the
water to a beneficial use. There was no dispute, however, that the defendants had not appropri-
ated water from the Milk River prior to the creation of the Fort Belknap Reservation. Since the
Tribes’ priority date was the date the reservation was set aside and not the date that water was
put to an actual beneficial use on the reservation, the Tribes were the senior appropriator on the
Milk River.

23. Winters rights have not been rejected in riparian jurisdictions. Rather, with the possible
exception of Arizona v. California, see infra section VILB, no case has addressed the issue,

24. CoHEN’s HANDBOOK, supra note 6, at 576.
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western United States in one form or another were summarized by the

Supreme Court:
Under that [prior appropriation] doctrine, one acquires a right to
water by diverting it from its natural source and applying it to some
beneficial use. Continued beneficial use of the water is required in
order to maintain the right. In periods of shortage, priority among
confirmed rights is determined according to the date of initial
diversion.?

The following sections explore the issues raised in determining the
scope and extent of tribal reserved rights to water against the back-
drop of the prior appropriation system.

A. Waters Subject to the Right

Water unappropriated at the creation of a reservation is subject
to Winters rights. That is, water which is already subject to vested
appropriation rights as of the date of creation of the reservation is not
available to fulfill Winters rights.?® In most cases, however, there are
few state appropriation rights that predate Indian reservations®” and
thus little water that is removed from the reach of the Winters
doctrine.

Reserved rights have generally been adjudicated or settled for
surface waters that abut or run through the reservations.?® No court,
however, has ever expressly limited Winters rights to waters appurte-
nant to the reservation, and the Supreme Court has affirmed reserved
water rights in the Colorado River for a reservation which is not adja-
cent to the river.?® It would appear, therefore, that tribal reserved

25. Colorado River Water Conservation Dist. v. United States, 424 U.S. 800, 805 (1976); See
also A. DAN TArRLOCK, LAW oF WATER RiGHTS AND RESOURCES §§ 5.09[1], 5.10 (1988). In
common parlance, the latter two principles are generally known as “use it or lose it” and “first in
time, first in right.”

26. Appropriation rights vested as of the creation of an Indian reservation carry an earlier
priority date than the tribal rights.

27. See, e.g., New Mexico ex rel. Martinez v. Lewis, 861 P.2d 235, 238 (N.M. Ct. App. 1993),
cert. denied, 858 P.2d 85 (N.M. 1993) (noting that a priority date based on the Mescalero Apache
Tribe’s peace treaty of 1852 would give it the senior water right since the area was not settled by
non-Indians until after that date).

28. In the Winters case itself, water rights were adjudicated in the Milk River, which formed
the northern boundary of the Fort Belknap Reservation of the Gros Ventre and Assiniboine
Tribes, Winters v. United States, 207 U.S. 564, 565 (1908). One of the arguments raised by the
non-Indian appropriators, but not addressed by the Court, was that the reservation needs for
water could be satisfied from springs and streams located within the reservation boundaries. Id.
at 570.

29. One of the five Indian reservations with water rights at issue in Arizona v. California
was the Cocopah Reservation. The Court affirmed the Master’s award of water rights to that
reservation, which lies about two miles from the river. Arizona v. California (Arizona I), 373
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rights may be satisfied from any available source of surface water,
with a strong preference for reservation-based streams.3°

The major remaining issue concerning waters subject to tribal
Winters rights is that of groundwater. The only court to directly ad-
dress the issue of a Winters right to groundwater held that no such
right existed.®® The Wyoming Supreme Court noted that: “The logic
which supports a reservation of surface water to fulfill the purpose of
the reservation also supports reservation of groundwater.”*? None-
theless, the court held that reserved rights did not extend to ground-
water, on the basis that no other court had ever found such a right.*?

Although technically accurate, the statement is somewhat mis-
leading3* In Cappaert v. United States,®® the Supreme Court did not
reach the issue of a federal reserved right to groundwater because it
found that an underground pool was in fact surface water.>® Nonethe-
less, the Court held that junior diversions from both surface and
groundwater could be enjoined to protect the federal reserved right to
water for the underground pool.” Relying on Cappaert, a federal dis-
trict court held that Pueblo water rights extend to “the surface waters

U.S. 546, 595 n.97, 600 (1963). The Court did not address the fact that the Cocopah Reservation
was not contiguous to the River.

30. See CoHEN’s HANDBOOK, supra note 6, at 585 (positing that tribes should have Winters
rights in waters near reservations when the off-reservation waters are the only feasible source of
supply); Note, Indian Reserved Water Rights: The Winters of Our Discontent, 88 YALE L.J. 1689,
1699 (1979). But see Harry B. Sondheim & John R. Alexander, Federal Indian Water Rights: A
Retrogression to Quasi-Riparianism?, 34 S. CaL. L. Rev. 1, 17 (1960).

In addition, one court has limited the water sources from which tribal rights may be satis-
fied. The Federal Circuit held that an enlargement of the Gila River Reservation, which brought
the boundary of the reservation to the junction of the Gila and Salt Rivers and included four
miles of land riparian to the Salt River, did not reserve to the tribe any water rights in the Salt
River for lands other than 1490 acres for which a canal system had been developed. The tribe’s
sources of water, the court held, were limited to the Gila River and groundwater. Gila River
Pima-Maricopa Indian Community v. United States, 695 F.2d 559, 561-62 (Fed. Cir. 1982).

31. In re General Adjudication of All Rights to Use Water in the Big Horn River System
(Big Horn I), 753 P.2d 76, 99-100 (Wyo. 1988), aff'd by an equally divided Supreme Court sub
nom. Wyoming v. United States, 492 U.S. 406 (1989), reh’g denied, 492 U.S. 938 (1989) [hereinaf-
ter Big Horn I).

32, Id. at 99.

33. Id

34. The Big Horn I court distinguished each of the cases noted in the text on the basis that
not one of them held as a matter of law essential to the decision that Winters reserved rights
encompass groundwater as well as surface water.

35. 426 U.S. 128 (1976).

36. Id. at 142. In Cappaert, the Court upheld a federal reserved water right for an under-
ground pool in the Devil’s Hole National Monument. Id. at 147. The pool was home to the
Devil's Hole pupfish, a species unique to the pool. Id. at 133. Nearby groundwater pumping
under state permits was lowering the water table in the pool, endangering the fish species. Id.

37. Id. at 143.
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of the stream systems and the ground water physically interrelated to
the surface water as an integral part of the hydrologic cycle.”?®

The Federal Circuit similarly noted that one source of irrigation
water reserved for the Gila River Reservation was groundwater.®®
Another federal district court reasoned that the Winters right should
extend to groundwater as well as surface water, although that analysis
was not necessary to the decision in the case.*® On a more practical
level, a number of Indian water settlements have expressly included a
right to groundwater.”!

The Wyoming Supreme Court’s rejection of a Winters right to
groundwater has been criticized on several grounds.*> First, as the
court itself noted,*® the hydrologic interconnection between surface
water and groundwater demands that the two sources be governed by
the same rules.* Second, in some instances, groundwater may repre-
sent a more economical, more readily available, or higher quality al-
ternative to surface water. And third, the Wyoming court’s decision
seemed to be based less on legal reasons than on the court’s reluc-
tance to be the first to find a Winters right to groundwater.*

Nonetheless, the existence of that right remains questionable. On
the one hand, the “logic” of unitary management of surface and
groundwater supports extending Winters rights at least to tributary
groundwater, and that approach has considerable support in dicta and
in holdings on related issues. On the other hand, the only court to

38. New Mexico ex rel. Reynolds v. Aamodt, 618 F. Supp. 993, 1010 (D.N.M. 1985). For
sources of information on Pueblo water rights, see infra note 53.

39. Gila River Pima-Maricopa Indian Community v. United States, 695 F.2d 559, 561 (Fed.
Cir. 1982).

40, Tweedy v. Texas Co., 286 F. Supp. 383 (D. Mont. 1968).

41. 4 WATERS, supra note 5, at 261-62. For a case study of the Ak Chin and Tohono
0’0Odham groundwater settlement acts, see LLoyp BURTON, AMERICAN INDIAN WATER
RiGHTS AND THE LiMrTs oF Law 87-123 (1991).

42. See generally 4 WATERS, supra note 5, at 233-34; Paige Graening, Judicial Failure to
Recognize a Reserved Groundwater Right for the Wind River Indian Reservation, Wyoming, 27
Tursa L.J. 1 (1991). For a different approach, see Gwendolyn Griffith, Note, Indian Claims to
Groundwater: Reserved Rights or Beneficial Interest, 33 Stan. L. Rev. 103 (1980) (rejecting a
reserved right to groundwater as inefficient and unfair to non-Indians, and proposing instead,
tribal rights to groundwater based on beneficial ownership of the overlying land base).

43. Big Horn I, supra note 31, at 99.

44. See also New Mexico ex rel. Reynolds v. Aamodt, 618 F. Supp. 993, 1010 (1985) (holding
that Pueblo water rights extend to groundwater hydrologically connected to surface waters); In
re the General Adjudication of All Rights to Use Water in the Gila River System and Source,
857 P.2d 1236 (Ariz. 1993) (noting that Arizona’s approach of treating groundwater and surface
water differently is “artificial and fluid”).

45. 1In fact, the court offered not a single reason why groundwater should not be included in
a Winters right determination.
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directly address the issue has rejected a reserved right to ground-
water.*® While the Wyoming court’s rejection was not adequately ex-
plained and finds little if any support in the existing case law or among
commentators,*” it remains the only direct holding on the application
of the Winters doctrine to groundwater.

B. Priority Date

The first-in-time, first-in-right ranking of water rights under the
prior appropriation system helps guarantee certainty and stability in
western water law. In order for Indian water rights to intersect with
the prior appropriation system—in order to determine the tribes’
place in the ranking system—tribal reserved rights to water need pri-
ority dates. Indian water rights generally carry a priority date either
of the date of creation of the reservation or of time immemorial, de-
pending upon the type of right involved and whether the use of the
water predated the reservation of the tribal territory.

The Winters decision set the basic standard for tribal priority
dates. In general, the priority date of tribal water rights impliedly re-
served when a reservation is set aside, is the date of creation of the
reservation.** In most states, because Indian reservations were set
aside well before significant non-Indian appropriations were per-
fected, tribal rights to water will predate most non-Indian uses.*

Some tribal rights to water have a priority date of “time immemo-
rial.”*® In general, if a tribe was using water in its aboriginal territory
prior to the creation of the reservation and those uses were confirmed
by the treaty, agreement, or executive order creat