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State v. Zunick: Second Guessing a First Impression
James Murnion
l. INTRODUCTION

Sate v. Zunick' presented the Montana Supreme Court with a
guestion of first impression: what constitutes apger colloquy under
Montana Code Annotated 8§ 46—-12-211(4), and when thascolloguy
occur? This statute governs the process of when a distdart judge
refuses to accept the terms of a plea agreemdaivfof the entry of a
guilty plea® Specifically at issue in this case is the statutetjuirement
that the court allow the defendant an opporturatyithdraw his guilty
plea following a deviation from the agreed-uponteece’

This note first examines how a defendant couldohisilly
withdraw a plea of guilty under Montana Code Anteda8 46—16—
105(2). Then, following an examination of the fadtand procedural
history inZunick, this note analyzes how these two statutes ma sta
relation to each other. However, because the CiouZunick never
addressed 8§ 46-16-105(2), we are ultimately lethendark as to the
true understanding of how these two statutes areamied, if at all.

Il. HISTORY

Traditionally, a district court may permit the hdrawal of a
guilty plea upon a showing of good cads€he Court has noted that
“good cause” includes the minimal constitutionafjuieement that a
guilty plea be made intelligently and voluntafijMontana uses the
Supreme Court’s voluntariness standard laid ouBiady v. United
Sates:’

[A] plea of guilty entered by one fully aware ofeth
direct consequences, including the actual valuargf
commitments made to him by the court, prosecutor, o
his own counsel, must stand unless induced by tdrea
(or promises to discontinue improper harassment),
misrepresentation (including unfulfilled or unfiilible
promises), or perhaps by promises that are by their

! Satev. Zunick, __ P.3d ___, 2014 WL 4432601 (Mont. 2014).
21d. at *3.
j Mont. Code Ann. § 46-12-211(4) (2013).
Id.
® Mont. Code Ann. § 46-16-105(2).
¢ State v. Deserly, 188 P.3d 1057, 1060 (Mont. 2008)erruled on different grounds by tate v.
Brinson, 210 P.3d 164 (Mont. 2009).
" Brady v. United States, 397 U.S. 742 (1970).
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nature improper as having no proper relationshitheo
prosecutor’s business (e.g. bribés).

However, involuntariness alone is not enough tissathe good cause
requirement. “Involuntarinessand discovery of new exculpatory
evidence constitute good cause for withdrawal plea . . . but others
may exist.® Section 46-16-105(2) also allows good cause iktig“a
claim of innocence . . . supported by evidence ofuadamental
miscarriage of justice®

I1l. FACTUAL AND PROCEDURALBACKGROUND

On February 14, 2012, Missoula County sheriffsnfb@unick
and his car in a ditcH. The officers observed that he was visibly
intoxicated and arrested hithZunick admitted to being drunk, and back
at the detention center his blood alcohol was nredsat 0.202% Zunick
was charged with criminal endangerment and aggedvdtiving under
the influence?!

On March 13, 2012, Zunick pleaded not guilty tahboounts™
On June 19, 2012, and with advisement of counseijck made a plea
agreement with the State pursuant to § 46-12-2()(f) The State
agreed to seek a sentence of six years, with fleaes suspended, for the
criminal endangerment and one year suspended éDthl.'” At the
change of plea hearing, the district court inforniZedhick that the court
was not bound by the terms of the agreement, ktheiftourt chose not
to follow the sentencing recommendations, Zunickildde afforded the
chance to withdraw his plea(s) of guiffy.

On September 4, 2012, the district court sentedcmick to ten
years suspended with the conditions laid out inpliea agreement.The
court explained its reasoning for not imposing ttecommended
sentence: a longer sentence with no actual inctioar better suits
Zunick because he is raising a seven-year old datfdtrhe court then
asked Zunick if he had any questions about the itond and if he
agreed with the senten€eZunick stated that he understood and agreed

8 Deserly, 188 P.3d at 1060 (quotirgrady, 397 U.S. at 755).
?1d. (emphasis added).
04,

11 Zunick, at *1.

214,

Bd.

4.

4.

184.

17 Zunick at *1.

181d. at *3.

191d. at *1.

21d. at *3.

21d. at *1.
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with the sentenc&. The court did not explicitly tell Zunick it was
rejecting the plea agreement nor did the courtraham an opportunity
to withdraw his ple&®

On March 26, 2013, Zunick violated a condition ofs h
suspended sentence when he drove without permisgmm his
probation office? On May 24, 2013, Zunick moved the district coort t
change this condition; the court denied the motanJune 18, 201%3.
On September 17, 2013, Zunick moved to withdraw dudty plea,
alleging that the court failed to comply with § 48—211(4F° Upon
rejecting a (1)(b) plea agreement, this statutelireg the court to: (1)
inform the parties it is rejecting the agreemeB}; ddvise the defendant
that the court is not bound by the agreement; ff8ydithe defendant the
opportunity to withdraw his plea; and (4) advise ttefendant that the
disposition of the case may be less favorable thahcontemplated in
the agreemer?ff.On October 28, 2013, the court denied Zunick’siomot
to withdraw his plea; Zunick appealed from thatisiea *®

IV. MAJORITY OPINION

In a 4-1 decision, the Court held the full adwsprovisions of
§ 46-12-211(4) must be expressly given by the judben the plea
agreement is rejectédA district court cannot, as it did in Zunick’s eas
give the advisory warnings in a piecemeal fashiamingy multiple
hearings® To reach this decision, the Court relied upon iagiple of
statutory construction contained in Montana Codedtated § 1-2-101,
which states that where a statute has severatpiarts, the judge should
adopt a construction that gives meaning td"dllhe statute at issue in
this case reads “[iJf the court rejects a plea egrent . . . the court shall,
on the record [provide the four advisorie¥].The Court stated that the
only reasonable statutory interpretation requitessé advisories to be
given at the time the plea agreement is actuajécted; advisories given
before this time do not satisfy the stattitBecause the district court did
not give the full advisories at the time it rejettbe plea agreement, the
district court’s ruling was revers@iZunick’s sentence was vacated and

2|4,

2 Zunick at *3.

%1d. at *4 (McGrath, J., dissenting).
Bd.

%14,

#’ Mont. Code Ann. § 46-12-411(4).
2 Zunick at *2.

21d. at *4.

%1d. at *3.

d.

%2 Mont. Code Ann. § 46-12-211(4).
33 Zunick at *3.

*1d. at *4.
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the trial judge was instructed to conduct anothertencing hearing.
The court may again either accept or reject theeagent; if it rejects the
agreement, it must give the full advisory and all&unick an
opportunity to withdraw his ple&.If the court accepts the agreement,
then it must impose the sentence in that agreefhent.

V. MCGRATH' SDISSENT

The lone dissenter, Justice McGrath, took a moadittonal
view of guilty plea withdrawal. He argued Zunicktranly understood
the terms of his sentence, but he explicitly agreét its terms at the
sentencing hearing. Additionally, Zunick did not make the necessary
good cause showing required to withdraw a pleaudfyg “[h]e simply
found the conditions advantageous, until he ditfit't.McGrath
essentially argued, as the district court did, tha should give
precedence to substance over form regarding therseng hearing’

VI. ANALYSIS

In Zunick, the Court never mentioned the necessary goodecaus
showing under § 46-16-105(2), despite the fact Ipaities addressed
this statute in their briefS. The facts make it clear that Zunick
voluntarily entered his plea of guilty under tBeady test, making a
traditional good cause showing difficult at b&sinstead, the Court
relied solely on § 46-12—211(4) to reach its deai$i The question thus
becomes, how do these two statutes relate to arbear?

One possibility is that a district court’s failute give the full
advisories pursuant to 8 46-12-211(4) constitutesdgcause for the
purposes of § 46-16—105(2). In fact, the Court estggl just that in
Sate v. Lone Elk:* “fair and just reasons for withdrawal of guiltyepl
include an inadequate colloguy.’However, an improper colloquy was
not the issue ihone Elk; the statement that an unsatisfactory colloquy is
good cause under § 46-16-105(2) was mere Hicta.

®1d.
4.
%7 Zunick at *4
22 Id. at *4 (McGrath, J., dissenting).
Id.
401d. at *2 (majority).
4! Appellant's Opening BrState v. Zunick, 2014 WL 832813 at *5 (Mont. Feb. 18, 2014) (N D
13-0812); Appellee’s BrState v. Zunick, 2014 WL 2198009 at *5 (Mont. May 14, 2014) (NcAD
13-0812).
42 Zunick at *1.
“31d. at *4.
4 qatev. Lone Elk, 108 P.3d 500 (Mont. 2005).
;‘z Id. at 505 (citingUnited States v. Turner, 898 F.2d 705, 713 (9th Cir. 1990)).
Id.
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The second possibility, and the more plausible @mé¢hat the
relation between the two statutes is nearly nobexisJustice McGrath's
dissent does not mention § 46-16-103{2Yet he does argue that
despite an inadequate colloquy under § 46—12-21Z#jick should not
have been granted reli&fSurely if an inadequate colloquy is good cause
then Justice McGrath could not make this arguméné majority also
fails to address good cause, even though it wowd@entheir argument
even stronger: the district court failed to provideproper colloquy,
therefore Zunick had good cause to withdraw his.plBoth the majority
and the dissenting opinions strongly suggest thahadequate colloquy
pursuant to § 46-12-211(4) does not constitute gaode under § 46—
16—105(2)“.9 Nonetheless, because the issue was not discusZadick,
we are unfortunately left to wonder how the Couetws the relationship
between the two statutes.

The Court's decision also has unfortunate implicet for Mr.
Zunick. If the Court ruled an inadequate colloqy good cause to
withdraw a plea of guilty, then it could have gethZunick’s motion to
withdraw his plea, and he would presumably goitd.tliyet because the
case was ruled entirely under § 46-12-211(4), dmedy sidesteps
Zunick’s request to withdraw his guilty plea andetially rewinds the
trial process to the point where the error was malle sentencing
hearing®® Thus, even though Zunick “won” the case, the Cdidtnot
grant his motion (the denial of which being theida$ his appeal}: The
overturned district court may now impose the odgiplea agreement
sentence, which includes three years of incareevatilf the court does
impose this sentence, Zunick will not be able tthdiaw his plea unless
he can show good cause, which is fairly unlikelyegi the current
analysis. To be fair, Zunick never specifically aed that an inadequate
colloquy constitutes good cause under § 46—15-)0B&haps if he did,
the Court could have taken on the issue, and Zuoictkd have been
granted the relief he was actually seeking.

47 Zunick at *4 (McGrath, J., dissenting).
“1d.

“1d. at **3-4 (majority).

01d. at *4.

d.

%2 Zunick at *4.
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