Maurer School of Law: Indiana University

Digital Repository @ Maurer Law Indiana Law Journal

Volume 51 | Issue 4 Article 4

Summer 1976

The Indiana Business Takeover Act

Philip T. Simpson
Indiana University School of Law

Philip C. Genetos
Indiana University School of Law

James D. Moore
Indiana University School of Law

Follow this and additional works at: http://www.repositorylaw.indiana.edu/ilj

b Part of the Commercial Law Commons, and the Legislation Commons

Recommended Citation

Simpson, Philip T.; Genetos, Philip C.; and Moore, James D. (1976) "The Indiana Business Takeover Act," Indiana Law Journal: Vol. 51
: Iss. 4, Article 4.
Available at: http://www.repository.law.indiana.edu/ilj/vol51/iss4/4

This Note is brought to you for free and open access by the Law School 'm'

Journals at Digital Repository @ Maurer Law. It has been accepted for

inclusion in Indiana Law Journal by an authorized editor of Digital JEROME HALL LAW LIBRARY
Repository @ Maurer Law. For more information, please contact INDIANA UNIVERSITY

: . Maurer School of Law
wattn@indiana.edu. Bloomington


http://www.repository.law.indiana.edu/ilj?utm_source=www.repository.law.indiana.edu%2Filj%2Fvol51%2Fiss4%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
http://www.repository.law.indiana.edu/ilj/vol51?utm_source=www.repository.law.indiana.edu%2Filj%2Fvol51%2Fiss4%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
http://www.repository.law.indiana.edu/ilj/vol51/iss4?utm_source=www.repository.law.indiana.edu%2Filj%2Fvol51%2Fiss4%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
http://www.repository.law.indiana.edu/ilj/vol51/iss4/4?utm_source=www.repository.law.indiana.edu%2Filj%2Fvol51%2Fiss4%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
http://www.repository.law.indiana.edu/ilj?utm_source=www.repository.law.indiana.edu%2Filj%2Fvol51%2Fiss4%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/586?utm_source=www.repository.law.indiana.edu%2Filj%2Fvol51%2Fiss4%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/859?utm_source=www.repository.law.indiana.edu%2Filj%2Fvol51%2Fiss4%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
http://www.repository.law.indiana.edu/ilj/vol51/iss4/4?utm_source=www.repository.law.indiana.edu%2Filj%2Fvol51%2Fiss4%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:wattn@indiana.edu
http://www.law.indiana.edu/lawlibrary/index.shtml?utm_source=www.repository.law.indiana.edu%2Filj%2Fvol51%2Fiss4%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
http://www.law.indiana.edu/lawlibrary/index.shtml?utm_source=www.repository.law.indiana.edu%2Filj%2Fvol51%2Fiss4%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages

Notes

The Indiana Business Takeover Act

InTRODUCTION

- The prosperity of the Sixties developed a new form of corporate
investment. Corporations with large stores of retained earnings and
working capital were faced with little opportunity for expansion of
plants or facilities. As a result, these corporations began to invest
their excess capital by acquiring other corporations. Originally, the
most attractive means of acquisition was by merger with a smaller
firm after obtaining a favorable recommendation from the target
management.! Often, however, target managements were reluctant for
several reasons to approve such effort. In the case of an unfriendly
target management, the buyers then directed their efforts toward the
shareholders. In an approach called a tender offer, the emphasis shifts
to ownership as a means of control, with the acquiring corporation
offering to purchase for consideration the shares of the target com-
pany. The offer is normally made to all the shareholders of the target
company, and is often made despite opposition by the target manage-
ment. The consideration is either the securities of the offeror or cash.
Tender offers have been regulated on both the federal and state levels.

On April 29, 1975, the General Assembly of the State of Indiana
enacted the Indiana Business Takeover Act? The Act is a bold effort
by Indiana to regulate national tender offers for the stock of Indiana-
based companies.® This note explains the provisions of the Act, focuses

1 Target company is a term used in the general context to designate the company which
is to be acquired. Where the specific means of acquisition is a tender offer, the term is
defined in Indiana as a corporation or other issuer of securities which is organized in Indi-
ana, has its principal place of business, or a substantial portion of its total assets within
the state. Inp. Cope §23-2-3-1(j) (Burns Supp. 1976).

21975 Ind. Acts, P.L. 263 (April 29, 1975), amending Inp. CopE § 23-2-1-1 et seg. (Burns
1971) [hereinafter referred to as the Indiana Act or the Act]. The Act is codified at Inp.
CopE §§ 23-2-3-1 to 12 (Burns Supp. 1976). There is no legislative history to speak of. There
are no committee reports and no record of floor debates in either the House or the Senate.

3The Indiana Act is most nearly like those of Wisconsin [Wisc. Star. Ann. §552
(West Supp. 1975)], Minnesota [MmvN. Star. ANN. § 80B (Supp. 1975)], Colorado [Laws
1975, S.B. No. 284 (June 26, 1975), amending CoL. REvV. STAT. § 11-51.5-101 ¢t seq. (1973),
Blue Sky L. Rep. (CCH), 191511, South Dakota [S. Dax. Copiriep Laws § 47-32-1 ef. seq.
(1976 Supp.)], and Ohio [O=x0 Rev. CopE ANN. § 1707.041 (Page Supp. 1974)1. Compare
glso the “takeover” laws of Virginia [CobE or Va. §13.528 et. seg. (Rep. Vol. 1973)],
Nevada [Rev. Star. §78.376 and §78377 (1973)], Kansas [K.S.A. §17-1276 ef. seq.
(1974)], Hawaii [Hawam Rev. Star. §22-417E (1975 Supp.)], Idaho [Inamo Cobe
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upon the jurisdictional and choice of laws problems, examines the
constitutional questions, and finally, offers some suggested statutory
solutions to the constitutional and jurisdictional problems which may
appear.

The Indiana Act

Before the Indiana Act* was passed, tender offers in Indiana
were regulated under the federal securities laws,® Indiana securities

§ 30-1501 et seg. (1976 Supp.)], Utah [Laws 1976, S.B. No. 10 (February 5, 1976), Blue
Sky L. Rep. (CCH) {47,333.], and Delaware [Der. Cope Title VIII ch. 1 subch. vi § 203
(1976 Supp.)]. In addition, New York has now also passed a similar statute. For a dis-
cussion of the New VYork act and the effect of all state acts on the securities market, see
Carter, Blocking Tender Offers With State Law, Wall St. J. Oct. 3, 1976, § F, at 18.

For a discussion of the Virginia statute, see Gibson & Freeman, Business Associations,
The Thirteenth Annual Survey of Virginia Law, 54 VA. L. Rev. 1224 (1968). For a dis-
cussion of the Ohio statute, see Bromberg, Tender Offers: Safeguards and Restraints—An
Interest Analysis, 21 Case W. Res. L. Rev. 613 (1970) [hereinafter cited as Bromberg];
Shipman, Some Thoughts About the Role of State Takeover Legislation: The Okio Take-
over Act, 21 Case W. Res. L. Rev, 722 (1970) [hereinafter cited as Shipman]; Sommer,
The Ohio Takeover Act: What Is It?, 21 Case W. Res. L. Rev. 681 (1970) [hereinafter
cited as Sommer].

4 A case has already arisen under the Indiana Act. On October 15, 1975, United Tech-
nologies Corp. (United) made a tender offer for the shares of Otis Elevator Co. (Otis),
which was to expire on October 27. The offer price was $42, while the prior close was $31.
On the sixteenth, only one day after the announcement of the offer, the Commissioner of
Securities of the State of Indiana issued a ceasz and desist order to United, prohibiting the
offer until United complied with the Indiana Act and until the Commisioner ruled pursuant
to the Act that the offer was effective. A hearing was held on the offer on October 22 to
determine whether United must comply with the Act. On October 27, the Commissioner
ruled that Otis was not a target company as defined by the Act, since it was neither in-
corporated in Indiana nor had its principal place of business or a substantial portion of its
assets within the state. As a result, United need not comply with the Act. Otis appealed
this ruling to the Marion County Superior Court, as provided by the Act. United removed
the appeal to the United States District Court for the Southern District of Indiana on the
basis of diversity of citizenship and federal question. On October 28, Otis moved to remand
the case back to the state court. This petition was granted and the case remanded on three
grounds: (1) the Commissioner is a necessary party to the appeal, because the appeal seeks
to reverse his order; (2) the eleventh amendment prohibits an action by the citizen of one
state (Otis is a citizen of New York and New Jersey) against another state (the Commis-
sioner represents Indiana); and (3) this appeal is not within the original jurisdiction of
the federal court and therefore is not removable. Otis Elevator Co. v. Hafsten, Civil Action
#IP 75-619-C(So. D. Ind. October 30, 197S).

Meanwhile, on October 20, the United States District Court for the Southern District
of New York ordered United to show cause why a preliminary injunction should not issue
against its offer for violation of section 14(b) of the Williams Act, 15 U.S.C. § 78n(d). On
October 29, the New York District Court enjoined the offer for violation of §§ 14(d) and
14(e) in falsely stating that United had no plans or proposals for possible merger of Otis’
assets. Otis Elevator Co. v. United Technologies Corp., 405 F. Supp. 960 (S.D.N.Y. 1975).
United then withdrew its offer. While the appeal in the Indiana state court was pending,
the parties settled. On November 3, 1975, United issued a new offer, which eventually
succeeded. Copies of the relevant documents are on file at the Inprana Law JoURNAL.

5The federal securities laws, the Securities Act of 1933 [hereinafter referred to as the
1933 Act] and the Securities and Exchange Act of 1934 [hereinafter referred to as the
1934 Act], are codified at 15 US.C. §§ 77 and 78 et seq., respectively.
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law,® and, in the case of a domestic insurer, the provisions for regu-
lation of domestic insurance companies.” Under the new Act, no person
may make a takeover offer involving a target company, unless the
takeover offer is “effective” within, or exempted by, the provision
of the Act, or by regulation or order of the Securities Commissioner.®

The literature on tender offers, particularly on the Williams Act, is vast. See E. AraNow
& H. EmwmornN, TENDER OFFERs FOR CoRPORATE CoNTROL (1973) [hereinafter cited as
Aravow & Emvzorn]; A. BromBERG, SECURITIES LAW—FRAUD §§ 6.1-6.6 (1967) [herein-
after cited as Securimies Law—Fraun]; L. Loss, SECURITIES REGULATION, 3647-70 (1961);
Binder, The Securities Law of Contested Tender Offers, 18 N.Y.L.F. 569 (1973); Branson,
Some Suggestions From a Comparison of Britisk and American Tender Offer Regulations,
§6 Corwerr L. Rev. 685 (1971) [hereinafter cited as Branson]; Bromberg, supra note 3;
Brown, The Scope of the Williams Act and Its 1970 Amendments, 26 Bus. LAWYER 1637
(1971); Cohen, A Note On Takeover Bids and Corporate Purchases of Stock, 22 Bus.
LAawvEer 149 (1966); Fleischer & Mundheim, Corporate Acquisitions by Tender Offers, 115
U. Pa. L. Rev. 317 (1967) [hereinafter cited as Fleischer & Mundheim]; Gibson & Free-
man, Business Associations: The Thirteenth Annual Survey of Virginia Law, 54 VA. L.
Rev. 1224 (1968); Hamilton, Some Reflections On Cash Tender Offer Legislation, 15
N.Y.LF. 269 (1969); Hayes & Taussig, Tactics Of Cash Takeover Bids, 45 Harv. Bus.
Rev., March 1967 at 135 [hereinafter cited as Hayes & Taussig]; Henry, Activities of
Arbitrageurs In Tender Offers, 119 U. Pa. L. Rev. 466 (1971) [hereinafter cited as Henry];
Krasik, Tender Offers: The Target Company’s Duty of Disclosure, 25 Bus. LAWYER 453
(1969) ; Mullaney, Guarding Against Takeovers—Defensive Charter Provisions, 25 Bus.
Lawver 1441 (1970) ; O’Hanlon, Goodrick’s Four-Ply Defense, ForTuNE, July 1969 at 110;
Schmults & Kelly, Cash Take-over Bids—Defensive Tactics, 23 Bus. Lawver 115 (1969)
[hereinafter cited as Schmults & Kelly]; Shipman, supra note 3; Sommer, supra note 3;
Wooldridge, Some Defenses To Tokeover Bids, 1974 J. or Bus. Law 202 (1974); Yoran,
Advance Defensive Tactics Against Takeover Bids, 21 Am. J. or Comp. Law 531 (1973);
Note, Cask Tender Offers, 83 Harv. L. Rev. 377 (1969); Note, Judicial Control of Cask
Tender Offers—A Few Practical Recommendations, 50 Inp. L.J. 114 (1974); Note, Eco-
nomic Realities of Cash Tender Offers, 20 Mamne L. Rev. 237 (1968); Note, The Courts
and the Williams Act: Try A Little Tenderness, 48 N.Y.U.L. Rev. 991 (1973) [hereinafter
cited as Try a Little Tenderness]; Note, Commerce Clause Limitations Upon State Regu-
lation. of Tender Offers, 47 So. Car. L. Rev. 1133 (1974) [hereinafter cited as Commerce
Clause Limitations]; Note, Defensive Tactics Employed by Incumbent Management In
Contesting Tender Offers, 21 Stanroro L. Rev. 1104 (1969); Comment, Section 13(d)
and Disclosure of Corporste Egquity Ownership, 119 U. Pa. L. Rev. 833 (1971).

6 Securities regulation, particularly the registration requirements under Indiana law
may be found in Inp. CopE §§23-2-1-1 to 20 (Burns Supp. 1976).

7Inp, CopE §§27-1-23-1 to 13 (Burns 1971). This chapter has a disclosure require-
ment very similar to, although not as extensive as, the disclosure required under the Indiana
Takeover Act. In addition, hearings are authorized under the review powers of the Insur-
ance Commissioner, who may rule on whether the offer is fair and equitable for the
offerees. The provisions of this section, of course, apply only to tender offers for the
shares of domestic insurers regulated under Title 27.

8Inp CopE § 23-2-3-6(a) (Burns Supp. 1976) provides that the Indiana Act shall be
administered by the secretary of state by and through the Commissioner of Securities
[hereinafter referred to as the Commissioner], who may exercise powers granted to him
under Inp. CopE §23-2-1 (Burns 1971). These include the power to deny, suspend, or
revoke the registration of a broker-dealer [defined in Inp. Cope §23-2-1-1(c) (Bums
1971)], where he finds the public interest warrants such action and the broker-dealer
has either violated a provision of Inp. CopE §23-2-1 (Burns 1971) [Inp. CopE § 23-2-
1-11(a)(2) (Burns Supp. 1976)] or engaged in dishonest or unethical practices in the
securities business [Inp. Cope §23-2-1-11(a)(7) (Burns Supp. 1976)]. These powers may
be sufficiently broad to give the Commissioner the power to penalize a broker-dealer for
participation in an ineffective tender offer. Therefore, this power may be an indirect
means of influencing the acts of foreign offerors with minimal contacts with Indiana.
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A takeover offer® is defined as an offer to acquire any equity security®®
of a target company pursuant to a tender offer! or requests for
tenders, if after the acquisition the offeror!? will be the record or
beneficial owner of more than ten percent'™ of the outstanding shares
of any class of equity securities. A target company is defined as any
corporation or other issuer of securities which is either organized
under the laws of the state of Indiana or has its principal place of
business or a substantial portion of its total assets in the state™*

In addition, Inp. CoDE § 23-2-3-6(b) (Burns Supp. 1976), empowers the Commissioner
to promulgate regulations necessary to enforce the purpose of the Act under Inp. CopE
§ 4-22-2 (Burns 1971).

9 Inp. CopE § 23-2-3-1(i) (Burns Supp. 1976).

The definition of takeover offer does not include:

1) an offer effected by or through a broker-dealer in the ordinary course of his busi-
ness. Inp, Cobe §23-2-3-1(i)(2) (Burns Supp. 1976);

2) an offer for the shares of a company with fewer than one hundred record owners
at the time of the offer. Inp. Cope § 23-2-3-1(i)(2) (Burns Supp. 1976);

3) an offer, if after the acquisition the total number of shares of the equity securities
of the target purchased within the last twelve months does not exceed two percent of the
total outstanding. Inp. Cope § 23-2-3-1(i)(3) (Burns Supp. 1976);

4) an offer by the issuer to purchase its own shares. Inp. CopE § 23-2-3-1(i) (4) (Burns
Supp. 1976);

5) an offer approved or initiated by the target company. Inp Cope § 23-2-3-1(i)(5)
(Burns Supp. 1976); or

6) an offer determined by the Commissioner to be a takeover offer that is not made
for the purpose of acquiring control. Inp. CopE § 23-2-3-1(i)(6) (Burns Supp. 1976).
Most of the above provisions are standard sections in the other state takeover acts.
Exemptions 3, 4, and 6 above are included in the Williams Act §§ 14(d)(8) (A-C), 15
U.S.C. §8 78n(d)(8)(A-C) (1971). Note, however, that exemption S (the uncontested offer)
is not included in the Williams Act. This provision is decidedly pro-management, since it
is unclear that the informational needs of the offerees are significantly less in uncontested
offers.

10 Inp Cope § 23-2-3-1(i) (Burns Supp. 1976) Equity security is defined in Inp. CobE
§ 23-2-3-1(e) (Burns Supp. 1976) in a way which focuses on the voting power of the
target company. For example, common stock, any security convertible into common, or
any other security may be deemed by the Commissioner an equity security for the
protection of investors.

11 “Tender offer” was intentionally left undefined in the Indiana and federal statutes.
The definition is to be made judicially on a case-by-case basis in conformity with the
policy of the statute. Smallwood v. Pearl Brewing Co., 489 F.2d 579, 598 (5th Cir. 1974).
See Brown, The Scope of the Williams Act and Its 1970 Amendments, 26 Bus. LAWYER
1637, 1643-44 (1971); Note, Cash Tender Offers, 83 Harv. L. Rev. 377, 388-89 (1969)
[for further discussion of the definition of tender offer].

12 “Offeror” is defined at Inp. Cope §23-2-3-1(f) (Burns Supp. 1976) as including
any individual or company who is making the tender offer for the securities of the share-
holders of the target company.

18 Compare the Williams Act §14(d)(1), 15 US.C. § 78n(d)(1) (1971), where dis-
closure is required if five percent of the outstanding shares will be owned after acquisition
pursuant to the tender offer. In the usual tender offer transaction, the offeror will acquire
shares on the open market up to a level just short of the five percent figure. Then, the
tender offeror will announce his bid to acquire well over ten percent of the shares. Thus,
an offeror will normally comply with the more restrictive federal percentage as a guide-
line for the time when disclosure is required.

14 Inp. Cobe 23-2-3-1(j) (Burns Supp. 1976).
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Consequently, the Indiana Act purports to be extraterritorial in effect
since it affects out of state shareholders and national corporations.®

A takeover offer becomes effective twenty days after a disclosure
statement’® is filed by Indiana counsel with the Commissioner,* unless

15 Unlike the Blue-Sky laws, which are territorial in effect, the Indiana Takeover Act
purports to regulate on a national basis any tender offer for Indiana-based companies.
Consequently, difficulties such as commerce clause limitations and jurisdictional problems
arise under the Indiana Act. See text accompanying notes 120-181 (commerce clause) and
49-119 (jurisdictional problems) #nfra.

18Inp. CopE 23-2-3-2(e) (Burns Supp. 1976). Federal law requires disclosure under
Section 13(d) of the Williams Act, 15 US.C. § 78m(d) (1971). The section requires dis-
closure of:

1) the background and identity of the offeror. Williams Act § 13(d)(1)(A), 15 US.C.
§ 78m(d) (1) (A) (1971);

2) the source and amount of funds used in the tender offer, including in particular
a description of the borrowing tramsaction if any funds are obtained on credit. Williams
Act §13(d)(1)(B), 15 US.C. § 78m(d)(1)(B) (1971); .

3) any plans or proposals the offeror may have to sell, liquidate, or merge the assets
of the target company, if the purpose of the offer is to acquire control. Willlams Act
§13(d)(1)(C), 15 US.C. § 78m(d)(1)(C) (1971);

4) the number of shares the offeror currently owns or has a right to acquire. Williams
Act §13(d)(1)(D), 15 US.C. §78m(d)(1)}(D) (1971);

5) any information as to any contracts, arangements, or understandings the offeror
has with any person concerning the shares of the target company. Williams Act § 13(d) (1)
(E), 15 US.C. § 78m(d) (1)(E) (1971); and

6) any information required by the rules asd regulations of the Securities and Exchange
Commission (SEC). Willlams Act §13(d)(1), 15 US.C. § 78m(d) (1) (1971).

Pursuant to part (6) above, the SEC issued Reg. §24013d-101, requiring disclosure of
the following additional information:

1. a description of the offeror’s business, a description of its properties, a
description of any pending legal and administrative proceedings in which the offeror
has recently been a party, and the names, addresses, material business activities,
and affiliations in the recent years of all the offeror’s directors and executive officers;

2. information as to any contract, arrangements, understandings, or nego-
tiations with any major employee or record or beneficial owner of the target com-
pany with respect to the tender offer, the purchase by the offeror from such
person otherwise than pursuant to the offer, the retention of any person in his
present position or any other position, or the giving or withholding of a favor-
able recommendation; and

3. a description of the provisions made for disclosure to the offerees.

17 CF.R. §240.13d-101 (1975).

The disclosure provisions of the Indiana Act are virtually identical. Inp. CopE §§ 23-2-
3-2(i)(1-7) (Burns Supp. 1976). As a result, full compliance with the disclosure requirements
of the Williams Act can be achieved by compliance with the provisions of the Indiana Act.
The similarity between the disclosure required under the two acts is strong testimony that the
purpose of the Indiana Act is identical to that of the federal act——disclosure for the
protection of investors. The sole difference in the disclosure sections of the Indiana and
Williams Acts is that full disclosure is only made to the SEC under the Williams Act.
Under the Indiana Act, a copy of the disclosure statement must also be sent to the
target company as the representative of the offerees. This may sound like a great
advantage for the target company. The advantage, however, is at most of minimum
value, since the target company is at best saved a trip to the SEC to obtain a copy.
15 US.C. § 78m(d) (1971); Inp. CoDE § 23-2-3-2(b) (Burns Supp. 1976).

17Inp. Cope §23-2-3-2(¢) (Burns Supp. 1976). Under the Williams Act § 14(d) (1),
15 US.C. §78n(d)(1) (1971), the offer may become effective at any time after dis-
closure is made. On the other hand, if the tender offer requires the issuance of securities
as part of an exchange offer, then the registration requirements of the 1933 Act must be
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the Commissioner orders a hearing.’® The offeror must also send a
copy of the disclosure statement to the target company and publicly
disclose by press release to the leading financial wire services the mate-
rial terms of the offer no later than the date of the filing.?®

The Indiana Act also requires that an effective takeover offer
contain certain provisions. First, offeree shareholders must have a
right to withdraw all tendered shares at any time until three days
before the expiration of the offer.?® Second, if the offer is for less
than all the outstanding shares and a greater number of shares is
tendered than the offeror has promised or is willing to accept, the offer
must accept the tenders pro rata.** Third, if the offeror, during the
period of the offer, varies its terms by increasing the consideration,
he must also pay the increased consideration to all shareholders who
tendered before the increase.?® Fourth, no offer is allowed during the
pendency of any administrative or injunctive proceeding brought by

met. Under §8 of the 1933 Act, 15 US.C. § 77h (1971), a ten-day advance filing of
a disclosure statement to the SEC is required. The twenty-day advance filing is also
required under the Indiana Act. Thus, an offeror may fully comply with all the registra-
tion filing requirements of the Williams Act by complying with the more stringent re-
quirements imposed by the Indiana Act and the 1933 Act.

18 The Commissioner may, in the interests of the offerees, accelerate the effectiveness
of the offer if the target company consents and all the provisions of the Act have other-
wise been met. Except for the provision requiring the approval of the target company,
this feature is very appealing, and meets some of the criticism which may be directed at
the Act’s effects on the timing of tender offers. For example, if the Commissioner were
satisfied with the equity and fairness of the tender offer, he could then allow the
mechanisms of the Act to move at a faster pace. In this way, the time advantage, the
principal asset of the offeror, could be restored in bona fide offers. This discretion in the
hands of the Commissioner may be necessary in order that the Act function fairly.
See text accompanying notes 235-36 injra.

Unlike the Indiana Act, the Williams Act requires judicial enforcement. However,
administrative enforcement is no unique provision, since the SEC is empowered to enforce
the mechanics of the 1933 Act requirements for the registration of a public offering of
securities. §8, 15 US.C. § 77h (1971).

18 Inp. CopE § 23-2-3-2(b) (Burns Supp. 1976).

20 ITnp. Cobe §23-2-3-5(a) (Burns Supp. 1976). Compare Williams Act §14(d)(5),
15 U.S.C. §78n(d)(5) (1971), which requires that the offerees have the right to with-
draw any tender for the first seven days after the announcement of the offer, or at any
time more than sixty days after the announcement. For offers lasting from one to ten
days or over sixty days, compliance with the federal withdrawal provision will at least
satisfy the requirements under the Indiana Act. For all other offer periods, the opposite
is true.

21 Inp. Cobe §23-2-3-5(b) (Burns Supp. 1976). Compare Williams Act § 14(d)(6),
15 U.S.C. §78n(d)(6) (1971). The section requires pro rata acceptance of tenders re-
ceived in the first ten days if those tenders exceed the number the offeror is bound or
willing to accept. As a result, if an offeror complies with the Indiana Act by agreeing
to pro rata acceptance of all shares tendered regardless of the time of receipt, the offeror
will have also complied with the provisions of the Williams Act. Note that the offeror
need not accept fractional shares.

22Inp. CobE §23-2-3-5(c) (Burms Supp. 1976). This is a standard provision of all
other state acts and the Williams Act § 14(d)(7), 15 US.C. § 78n(d)(7) (1971).
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the Commissioner against the offeror for any violation of the Act.2®
Finally, the offer must be made to Indiana shareholders on the same
basis as it is made to all other shareholders.?

In addition, the Commissioner may order a hearing in his discretion
for the protection of the offerees, and shall order a hearing upon the
request of the target company.®® A hearing must be ordered before
the offer becomes effective, that is, within twenty days after filing.?
The hearing must begin within twenty days after the order.?” The ruling
by the Commissioner must follow within sixty days the conclusion
of the hearing.?® In the ruling, the Commissioner must decide three
major issues: 1)whether the disclosure statement gives full and fajr
disclosure of all material information required by the Act;?® 2) whether
the offer is fair and equitable to the offerees;® and 8) whether the offer

28Tnp, Cope §23-2-3-5(d) (Burns Supp. 1976). This section is modelled on similar
provisions in the Wisconsin [Wisc. Stat. AnN. § 552.11(5) (West Supp. 1975)]1 and Minne-

24 Inp. Cope §23-2-3-5(e) (Burns Supp. 1976). Only Virginia, Delaware, and Nevada
have no similar requirement. Note that, although the federal statute does not expressly pro-
or amended offer while contesting the validity of the first attempt.
hibit discrimination, discriminatory offers would nonetheless appear to conflict with the
spirit of the Williams Act. Cf. Commonwealth Oil Ref. Co. v. Tesoro Petroleum Corp.,
394 F. Supp. 267, 273 (S.DN.Y. 1975); Bromberg, supra note 5, at 663-64.

26 Inp, CopE § 23-2-3-2(e) (Burns Supp. 1976). On the other hand, the Williams Act
provides for judicial enforcement, leaving the SEC with only a rulemaking function.
However, under section 8(b) of the 1933 Act, the SEC may order a hearing, delay
effectiveness, or demand a correction for the protection of investors. 15 U.S.C. § 77h(b)
(1971). In addition, the SEC may issue 2 stop order, prohibiting offers under an im-
proper registration. 15 US.C. §77h(d) (1971). Consequently, the powers granted the
SEC under the 1933 Act are remarkably similar to those given to the Indiana Commis-
sioner.

26 The Commissioner has power only to accelerate or delay effectiveness. Inp. Cobe
§23-2-3-2(e) (Burms Supp. 1976). The implication is therefore clear that he cannot
cancel effectiveness of an offer by ordering a hearing. Once effective, the offer must con-
federal legislation. It prevents an offeror in violation of the Act from proposing a new
tinue. It may not be stopped.

27Inp, Cope §23-2-3-2(f) (Burns Supp. 1976).

2814,

28 o, Cooe §23-2-3-2(f) (Burns Supp. 1976). This ruling is guided by the concept.
sota [MiN. Star. AwN. § 80B.03(5) (Supp. 1975)1 statutes, but was not included in the
that disclosure must be made to ensure an intelligent investor decision on the tender,
since the investor’s dilemma is the focal point of all takeover legislation.

801d. The power to determine whether the offer is fair and equitable for the offerees
is generally derived from the securities laws of the state. See notes 237-38 infra. In
Indiana, the securities regulations do not expressly authorize such a determination in the
registration process. Under Inp. Cope §23-2-1-7(2)(1) (Burns Supp. 1976), a review of
the fairness of the disclosure is authorized. Similarly, under §23-2-1-7(a)(8), the Com-
missioner can deny registration when “the offering has worked or tended to work a fraud
on the purchaser, or would so operate.”” In addition, under the insurance provisions, a
determination whether the offer is fair and equitable for the offerees is expressly authorized.
Inp. Cope § 27-1-23-2(d) (1) (iv) (1971).
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is to be made to all shareholders on substantially equal terms.3* Appeal
of the Commissioner’s ruling is of course allowed.3?

Finally, the Act contains a general antifraud provision,® and a
provision specifically covering fraudulent recommendations and solicita-
tions.** Criminal®® and civil®® liability is imposed for violations of the pro-

31 Inp. Cope § 23-2-3-2(f) (Burns Supp. 1976). In contrast, under the federal regula-
tory scheme, the SEC under the 1933 Act and the courts under the Williams Act amend-
ments to the 1934 Act are only allowed to review the completeness of the disclosure. The
federal statutes are predicated on the premise that full disclosure is sufficient protection for
the average investor. The Indiana Act, however, requires the Commissioner to judge the
substantive fairness of the offer. This is a function that is not granted to either the SEC
or the courts under the federal statutes. Thus, this grant of power represents a significant
deviation from the plan of federal regulation.

82Inp. CopE § 23-2-3-11 (Burns Supp. 1976). An appeal of the Commissioner’s ruling
may be made by any party to the circuit or superior court of the county in which the
target has its principal office, or Marion county. A trial de novo is held with precedence
in time over all other disputes pending in that court. However, an appeal will not in
itself affect the efficacy of the ruling during the pendency of the appeal, unless the court
stays the ruling. In general, the ruling of the Commissioner has a “presumptive effect,”
and the ruling will be effective during the appeal. Thus, if the Commissioner should rule
in favor of the offer, the offer will continue to be effective during the appeal period. See
also the discussion in the text accompanying notes 233-36, infra.

38 Inp. CopE 23-2-3-4 (Burns Supp. 1976). The antifraud provision prohibits any
fraudulent, deceptive, or manipulative act in connection with a takeover, including with-
out limitation:

a) participation in a takeover not effective or exempted under the Act. Inn. Cope
§ 23-2-3-4(a) (Burns Supp. 1976);

b) sale by any official of the target company at a price higher than the offer price,
unless at the existing market price. Inp. CobE § 23-2-3-4(c) (Burns Supp. 1976);

c) publication or use in connection with the offer of any untrue statement or mis-
leading omission of a material fact. Inn. Cope § 23-2-3-4(b) (Burns Supp. 1976); and

d) acquisitions by the offeror alongside the offer. Inp. Cope §23-2-3-4(d) (Burns
Supp. 1976).

A general antifraud provision similar to the above provisions is included in the Williams
Act §14(e), 15 US.C. § 78n(e) (1971).

In addition, the Indiana Act also requires that copies of all publications, advertise-
ments, and letters sent by either the target company or the offeror, soliciting or requesting
acceptance or rejection of the offer, must be filed with the Commissioner and sent to the
opposite party at least three full business days before release to the offerees.

8¢Inp. CobE §23-2-3-3(a2) (Burns Supp. 1976). An additional antifraud provision is
specifically attached to §23-2-3-3(a). Inp. Cope § 23-2-3-3(b) (Burns Supp. 1976).

85Inp. CopE §23-2-3-9 (Burns Supp. 1976). Section (9) provides criminal Hability
for the following violations:

1) for failure to file a disclosure statement required by the Act, the penalty is im-
prisonment of up to one year or a fine of up to $5000, or both. Inp. CopE § 23-2-3-9(a)
(Burns Supp. 1976);

2) for intentional representation of a material fact known to be false or intentional
omission of a material fact known to be necessary to make other representations to the
Commissioner not misleading, the penalty is imprisonment of one to five years or a fine
of up to $10,000, or both. Inp. CobE §23-2-3-9(b) (Burns Supp. 1976);

3) for intentional publication of a material fact known to be false or intentional
omission of a material fact known to be necessary to make other representations in a
publication by or for him not misleading, the penalty is 1-5 years imprisonment or a fine
of up to $10,000, or both. Inp. CopE § 23-2-3-9(c) (Burns Supp. 1976); and

4) for any knowing violation of any other provision for which a criminal penalty
has not otherwise been provided, the penalty is imprisonment of up to one year or a fine
of up to $1000, or both. Ino. Cobe § 23-2-3-9(d) (Burns Supp. 1976).
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visions of the Act. In order to ensure enforcement of the Act, the
Commissioner is not only granted broad investigatory and adminis-
trative powers,” but is also authorized to promulgate rules and regu-
lations to effectuate the purpose of the legislation.®®

The Federal Securities Laws

The relevant federal securities laws are embodied in the Securities
Act of 1933% and the Securities Exchange Act of 1934.% The 1933
Act contains the requirements for registration of offering transactions.
In an exchange tender offer, the shares of the offeror company are
exchanged for the shares of the target company. As a result, the ex-
change offer includes an issuance of shares by the offeror, which must
comply with the 1933 Act. Since the offerees become new shareholders
in the offeror’s company, the imposition of the full disclosure require-
ments of the 1983 Act is clearly justified in the interest of offeree

88 Inp. CopE § 23-2-3-10 (Burns Supp. 1976). The Act provides that any offeror who
purchases an equity security by a takeover offer not in compliance with the Act or by
means of a false statement or misleading omission of a material fact, shall be liable to
his seller. The scller may, upon tender of consideration, recover the security plus any
income received by the purchaser, or damages, plus expenses. Damages are measured by
the difference batween the larger of the market value at the date of the purchase by the
offeror or its present value and the persent value of the consideration paid by the offeror
at the tender. Inp. Cobe § 23-2-3-10(a)(1-2) (Burns Supp. 1976).

Similarly, although a shareholder has not tendered, he may sue for civil remedy, but
may recover only damages plus expenses. Inp. Cope § 23-2-3-10(b) (Burns Supp. 1976).
The three year statute of limitations on all civil remedies does not begin to run until
discovery. Inp. CopE § 23-2-3-10(d) (Burns Supp. 1976). In addition, the principal of a
violator of the Act or any agent assisting in a violation of the Act by his principal is
jointly and severally liable to the same extent as the violator. Inp. Cope § 23-2-3-10(c)
(Burns Supp. 1976).

37Inp. Cope §23-2-3-8(a) (Burns Supp. 1976). The Commissioner may investigate
and, if necessary, issue cease and desist orders for any actual or suspected violation of
the Act. Moreover, he may sue with full subpoena powers to enjoin any violations. Upon
a proper showing, a court may grant a preliminary or permanent injunction or temporary
restraining order, or may order rescission of any sale, purchase, or tender determined to be
unlawful under the Act. Id.

In addition, the offeror, target company, or any record or beneficial owner of any
target equity security may sue to enjoin a violation. Upon a proper showing, the court
may order any of the above remedies. INp. Cope § 23-2-3-8(b) (Burns Supp. 1976). For a
discussion of the standing problem under section 10(b) of the 1934 Act, 15 U.S.C. § 78j(b)
and the Williams Act, see Binder, The Securities Law of Contested Tender Offers, 18
N.Y.L.F. 569 (1973). .

Ezempted from regulation are domestic insurers regulated under Title 27, financial
institutions regulated by the department of financial institutions under Title 28, corpora-
tions regulated by the Public Service Commission, bank holding companies, public utilities,
public utility holding companies, national banking associations, and any savings and loan
association subject to regulation by a federal agency. Inp. Cobe § 23-2-3-12 (Burns Supp.
1976).

38 Inp. CopE § 23-2-3-6(b) (Burns Supp. 1976).

39 The 1933 Act is codified at 15 U.S.C. § 77 et seq. (1971).

40 The 1934 Act is codified at 15 U.S.C. § 78 et seq. (1971).
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protection. The Indiana Act has offeree protection provisions surpris-
ingly similar to those embodied in the 1933 Act, the most important
of which are advance notice filing provisions and administrative en-
forcement.** Since the Indiana Act also regulates cash offers, the Act
can be viewed as simply extending to all tender offers a scheme of
regulation similar to that already imposed by federal law on exchange
offers. Thus, the provisions of the Indiana Act are neither revolu-
tionary nor unique. Whereas the 1983 Act registers the sale of securi-
ties to the public, the Indiana Act registers the purchase of the securi-
ties from the public.

However, the 1968 Williams Act amendments to the 1934 Act*?
provide the federal regulatory provisions for cash tender offers. The
disclosure and shareholder protection provisions are far less stringent
than those incorporated into the 1933 Act or the Indiana Act. Even
though the congressional purpose in enacting the Williams Act was to
increase investor protection during cash tender offers, Congress was
determined to balance the interests of the offeror and target companies.
The legislative history of the Williams Act can provide some insight.
For example, in his comments introducing the bill, Senator Williams
said,

1 have taken extreme care with this legislation to balance the scales

equally to protect the legitimate interests of the corporation, manage-

ment, and shareholders without unduly impeding cash takeover bids.

Every effort has been made to avoid tipping the balance of regulatory

burden in favor of management or in favor of the offeror. The pur-

pose of this bill is to require full and fair disclosure for the benefit

of stockholders while at the same time providing the offeror and
management equal opportunity to fairly present their case.f®

41 See notes 16-17, supra (advance notice) and notes 8, 18, 28, 30-31, supra (SEC’s
power to review) & text accompanying.

42 The Williams Act of July 29, 1968, Pub. L. No. 90-439, 82 Stat. 454, amending 15
US.C. §§78m and 78n (1971) is codified at 15 U.S.C. §§ 78m(d), 78n(d) and 78n(e)
(1971). In addition to requirements of the Williams Act, Rule 10(b)-5, promulgated by
the SEC under the 1934 Act, also provides a private right of action to remedy fraudulent
or misleading actions in connection with the sale or purchase of securities. 17 CF.R.
§ 240.10b-5 (1975).

48113 Conc. REC. 854-55 (1967). See also 113 Conec. REC. 24665-66 (1967) [floor
discussion between Senators Javits and Williams on the purpose and effects of the Williams
Act]l. The House Report also adds further insight into the purpose of the Williams Act.

It was urged during the hearings that takeover bids should not be discouraged
because they serve a useful purpose in providing a check on entrenched but in-
efficient management. It was also recognized that these bids are made for many
other reasons, and do not always reflect a desire to improve the management of

the company. The bill avoids tipping the balance of regulation either in favor of

management or in favor of the person making the takeover bid. It is designed to

require full and fair disclosure for the benefit of investors while at the same time
providing the offeror and management equal opportunity to fairly present their case.
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Therefore, the purpose of the Williams Act was to protect investors
without making the statute a weapon for incumbent management.

However, if the Williams Act was designed to protect shareholders,
why were its provisions far less stringent than those imposed by the
1933 Act, when thirty-five years of close regulation of securities
transactions had followed the passage of the 1933 Act before Congress
enacted the Williams Act? For example, if Congress enacted less
stringent regulation of cash offers because such regulation would not
be beneficial to cash offers, then further regulation would seem to be
precluded by the enactment of the Williams Act. Three bases of
justification underlie this view. First, since cash offers proceed with

While the bill may discourage tender offers or other attempts to acquire
control by some who are unwilling to expose themselves to the light of disclosure,

the committee believes this is 2 small price to pay for adequate investor protection.
H.R. Rep. 1711, 90th Cong. 1st Sess. (1968), 1968 U.S. Cope, Conc. & Ap. News 2811,
2813. The purpose of the Williams Act was therefore to protect investors without making
the statute a weapon for incumbent management.

In order to fully understand the role the Williams Act plays in the entire federal
regulatory scheme, one must understand the two major pieces of legislation—The 1933
and 1934 Acts. They were enacted to protect investors from fraudulent offerings of secu-
rities in illusory companies and to ensure the basic integrity of securities exchanges. The
purpose of the 1930’s acts was to instill in consumers a feeling of confidence in the basic
fairness of securities transactions. The Williams Act has not changed that. As a result,
in a post-Williams Act case, the Supreme Court quoted with approval its language in
a pre-Williams Act decision. The Court said that the 1934 Act (which the Williams Act
amends) embraces a “. . . fundamental purpose . . . to substitute a philosophy of full
disclosure for the philosophy of caveat emptor and thus to achieve a high standard of
business ethics in the securities industry.” Affiliated Ute Citizens v. United States, 406
U.S. 128, 150 (1971) quoting from SEC v. Capital Gains Research Bureau, 375 U.S. 180,
186 (1963).

In an exchange between a major corporation and a mass of small investors, the
distribution of information will naturally be unequal, especially because the offerees are
uncertain of the future of the target. See Bromberg, supra note 3, at 661-62. The purpose
of the Williams Act disclosure provisions was to remedy the unequal distribution. Affiliated
Ute Citizens v. United States, 406 U.S. 128, 151 (1971) ; Note, The Courts and the Williams
Act: Try a Little Tenderness, 48 N.Y.U.L. Rev. 991, 994 (1973). Thus, the standard for
disclosure is sufficient information so that the investor’s decision will be predicated upon
a knowledgeable and informed evaluation of the alternatives. Commonwealth Oil Ref. Co.
v. Tesoro Petroleum Corp., 394 F. Supp. 267, 273 (S.D.N.Y. 1975). This standard is
defined to be material information. For a discussion and comment on the standard for
material information, see Note, Judicial Control of Cash Tender Offers—d4 Few Practical
Recommendations, 50 Inp. L.J. 114, 122-30 (1974). However, the disclosure rules must
not be too restrictively construed.

Congress intended to assure basic honesty and fair dealing, not to impose an un-

realistic requirement of laboratory conditions that might make the new statute

a potent tool for incumbent management to protect its own interests against the

desires and welfare of the shareholders.

Electronic Specialty Co. v. Int’l Control Corp., 409 F.2d 937, 948 (2nd Cir. 1969).

Similarly, in Susquehanna Corp. v. Pan American Sulpbhur Co., 423 F.2d 1075 (Sth
Cir. 1970), the court said:

The person or corporation filing a Schedule 13D statement need not necessarily

walk a tortuous path. He must, of course, be precise and forthright in making

full and fair disclosure as to all material facts . . . .

Id. at 1085.
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speed and surprise, delaying regulation would be detrimental to cash
offers,

Second, the most obvious justification may be that the offerees in
a cash offer have interests far less substantial than those of offerees
in an exchange offer, since cash offerees do not acquire new shares, but
rather receive cash. The cash offer transaction is a disinvestment on
the part of these offerees, rather than an investment in a new company.
Thus, they may require less protection than an offeree who is acquiring
new shares by exchange. However, this view is somewhat fallacious.
Under the Williams Act and especially under the Indiana Act, there is
a strong risk of minority stockholder status through pro rata accep-
tance.*® For example, in a successful bid, many offerees will become
minority shareholders in a company under new control, because only
a portion of their tenders can be accepted. Consequently, they are
“acquiring” a small number of shares in a “new” company controlled
by the offeror and, therefore, they deserve the protection afforded
offerees under the 1983 Act. The risk of minority sharcholder status
is especially pressing when one realizes that a stockholder who strongly
fears the results of a successful tender offer will wish to tender. Such
action only increases the number of shares tendered, which strengthens
the likelihood of pro rata acceptance of a large number of tenders.
Consequently, the only safe protection for an investor who fears the
success of an unfavorable tender offer is to sell his stock in the open
market.®® This is the only sure way to avoid any risk of minority

44 However, there is evidence that such regulation would not be detrimental to cash
offers. Under the British scheme of tender offer regulation, which slows the otherwise
speedy progress of a tender offer, offerees have more confidence in the fairness of the
offer. That confidence has made tender offers more likely to succeed, because the offerees
are not committed to an opposition based on mistrust. In addition, experience has shown
that the passage of the 1933 and 1934 Acts has increased consumer confidence, which
has increased consumer investment in corporate securities. See Bramson, supra note 5.

45 The pro rata acceptance requirements under the federal and Indiana statutes are
discussed in the text accompanying note 21, supra. The risk of pro rata acceptance is
much smaller under the federal statute, where pro rata acceptance is required only for
the first ten days. Thus, only those stockholders who tardily tender risk having their
tenders completely refused. However, under the Indiana Act, the risk is more pressing.
Pro rata acceptance is required of all shares tendered. Thus, all current stockholders risk
the chance of becoming holders of a very small minority of shares in a radically different
company, which is the price paid under the Indiana Act for the freedom from the cohesion
to make a quick decision. This “new” investment is a very risky one. Thus, the offerees
need full disclosure of the intentions of the new management in order to make a wise
decision and adequate protections in order to execute it.

46 The offerees face a serious dilemma. The more frightful the offeror looks as a
potential majority shareholder, the greater is the offeree’s fear of minority shareholder
status, and the more likely the offeree will tender his shares, a reaction which will only
encourage the success of the offer, require pro rata acceptance, and thereby ensure
minority status. Of course, the offeree can refuse to tender so as to defeat the offer. What
then of the other offerees? What if they have sufficiently tendered so as to make the offer a
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shareholder status. As a seller in the open market to the highly
sophisticated group of arbitrageurs, the average offeree will need suffi-
cient information on which to base his decision and adequate protection
in order to execute it.* The Indiana Act attempts to provide the
average offeree with this information and this protection.

Third, while in passing the Williams Act Congress may have in-
tended only to authorize some minimum amount of.control to increase
investor protection, it was most concerned with maintaining a balance
between the offeror and the target. In other words, Congress may not
have felt that certain regulatory provisions would be detrimental to
tender offers. Instead, Congress may have believed that inclusion of
specific provisions would simply have shifted the balance toward incum-
bent management. If this justification is indeed correct, then the Con-
gressional opposition to certain regulatory provisions focused more upon
their effect on the balance between the offeror and target management.
Indeed, most of the regulatory provisions included in the Indiana Act
but not in the Williams Act emphasize offeree protection, rather than
discouraging the use under fair conditions of tender offers. Accord-
ingly, any constitutional analysis of a state act under the Supremacy
Clause should focus upon its effect on this balance. A state may then
permissibly*® increase the regulation so long aa the balance is main-
tained. Evidence will also be presented to support this view.

In comparison to the federal statutes, then, the Indiana Act may be
viewed as a mirror of the 1933 Act, applied to all tender offers. In
some respects, the Act is not at all unique and simply parallels the
registration requirements of the 1933 Act. However, the regulation

success? The offeree who held out is then left in the cold. Consequently, the only sure remedy
is to sell the shares in the open market to the professional arbitrageurs. As a result, the
oflerees are not only confronted with what is tantamount to a forced sale of their shares, but
also with a sale position at a decided disadvantage to that of the horde of arbitrageurs
who make an attractive living trading on these arrangements.

47The information needed by the offerees is of three types. First, the offeree must
decide if he personally likes the prospects of the offerors as a majority shareholder in
control. Will the offeror enhance his investment? Or will his investment be sacrificed to
the whims of the majority? Second, the offeree must make a decision on the perceived
success of the offer. Of course, the offeror cannot be compelled to divulge the accept-
ance rate of the offer. However, if the offeree has adequate information, he can at
least judge for himself what he feels the other offerees perceive to be the chances for
success. Finally, if the offeree dislikes the offeror as a prospective majority stockholder
in control, even if the offerec is uncertain of the offer's success, he will choose to sell
his shares in the marketplace. See note 46, supra. Since the offerce is then forced to deal
with a large group of professional speculators, he deserves adequate disclosure of the
terms of the offer. In this way, at least some of the informational gap between the
offerees and the professionals will be closed.

48 See generally notes 182-259, infra, and text accompanying.
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of cash offers is a significant departure from the provisions of the
Williams Act.

LEGISLATIVE JURISDICTION

Takeover legislation such as the Indiana Act is unusual’® because
of its extraterritorial approach to regulating tender offers. The Indiana
Act seeks to regulate all offers made within and without the state if
the target company is organized under Indiana law, or has its prin-
cipal place of business, or a substantial portion of its total assets in
Indiana.®® The Act does not assert its control upon a strict territorial
blue sky approach™ of regulating only offers made within the state;’?
it asserts extraterritorial control by prohibiting takeover offers involv-
ing target corporations unless the offer is “effective” under the Act.®

Since the Act regulates not only domestic corporations, but also
foreign corporations having their principle place of business or a
substantial portion of their total assets within the state, the extra-
territorial nature of the Act may have a disruptive effect upon these
corporations. A “nightmare” situation is foreseeable in which two
boards of directors claim control of a corporation because the offeror
made a successful tender offer which was not “effective” under the
Indiana Act but which was recognized by the state of incorporation of
the target.’ Should this disruption become so great that a need for

49 Takeover legislation is unusual because tender offers involve a solicitation to sell
shares which is closely analogous to solicitation to purchase shares which are governed
by state blue sky laws. See Reese & Kaufman, The Law Governing Corporate Aflairs:
Choice of Law and the Impact of Full Faith and Credit, 58 Corum. L. Rev. 1118, 1137
[hereinafter cited as Reese & Kaufman]. Vet they have the effect of shifting corporate
control, a matter which is usually regulated by the state of incorporation. See text ac-
companying notes 82-87. Cf. Shipman, supre note 3.

50 Inp. CopE § 23-2-3-1(j) (Burns Supp. 1976). In litigation, the statutory language
of “substantial portion of total assets” has been construed to require that the Indiana
based assets represent a substantial amount in proportion to the total assets of the target,
and not merely that the Indiana based assets amount to a substantial dollar value. United
Technologies v. Otis Elevator, Ind. Sec. Comm’r ruling [on file with the InpiANA Law
JoUrNAL.]

51 Commerce Clause Limitations, supra note 5, at 1153. The Supreme Court has held
this type of regulation to be constitutional. See, Hall v. Geiger-Jones Co., 242 U.S. 539,
550-51 (1917). See generally L. Loss & E. Cowerr, BLue Sxy Law (1958).

52 A territorially based takeover act would be ineffective. “If the state were to regu-
late all tender offers to its residents for their stock in all corporations wherever located,
offerors could simply avoid soliciting in those states.” Local shareholders could sell on the
open market for slightly less than the amount of the offer (the offer causing the stock to
rise in valuation). Arbitrageurs would then probably buy the shares and tender them to
the offeror. The effect would only be to deny local shareholders the full premium price.
AraNow & EINHORN, supra note 5, at 157, 158.

58 Inp. CopE § 23-2-3-2 (Burns Supp. 1976).

547t is also likely that the offer may be controlled by the law of several states.
Delaware has recently promulgated a tender offer law which controls only those offers
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national uniformity is felt, this need could be fulfilled by either con-
stitutional prohibition under the fourteenth amendment due process
clause, the full faith and credit clause, or the commerce clause, federal
pre-emption of the field or national incorporation.®

To determine whether Indiana has legislative jurisdiction®® it is
necessary to decide what the purpose of the statute is, so as to deter-
mine whether the state has a sufficient interest to meet constitutional
requirements. There appear to be at least two possible interests: (1)
protection of Indiana industry and (2) shareholder protection.5” How-
ever, the protection of Indiana industry and the concomitant protection
of both employment and tax revenues deriving therefrom raise serious
constitutional questions under the commerce clause.®® The normal
purpose of takeover legislation is shareholder protection.®® The Indiana

made for targets incorporated under Delaware law. DerL. Cobe AwN. tit. 8, §203, ch. I,
subchapter VI (1976). The practical result of a combination of laws such as that of
Indiana and Delaware is that the offeror will be confronted with defensive litigation in
several states whose acts require varying degrees and methods of disclosure.

65 See Kaplan, Foreign Corporations and Local Corporate Policy, 21 Vaxp. L. Rev.
433, 479-80 (1968). The constitutional problems will be discussed énfra.

58 [The effect to be given to the law of a sister state generally turns on whether

the state itself has the right to reach and govern a particular transaction, or

property, or person, because of some relationship which confers what roughly

may be described as “legislative jurisdiction.”
Jackson, Full Faith and Credit—The Lawyer’s Clause of the Constitution, 45 Coruvm. L.
Rev. 1, 11 (1945).

67 Draftsman’s Memorandum by Gregory D. Buckley, pp. 5-6, on file at the InpiaNa
Law Journar. Cf., Aranow & EINEHORN, supra note 5, at 153-158.

58 The purpose of the statute may have to be the protection of all shareholders of the
target company for the Act to have a valid legislative purpose. The protection of local
industry from relocation as the legislative purpose may cause the Act to be “virtually per
se illegal” Aranow & EmNHORN, supre note 5, at 158. See Pike v. Bruce Church, Inc., 397
U.S. 137, 145 (1970); text accompanying notes 152-57 infra.

The protection of Indiana industry as a purpose implies a possible use of the Act to
defeat tender offers where the offeror would remove the industry from the state. The main

" criticism of most state takeover acts is that they were enacted to protect local inefficient
managements from attacks by corporate raiders. Congress expressly rejected this approach
in a bill presented by Senator Williams only one year before the present version of the
Williams Act was enacted. A state act founded upon such a purpose will have commerce
clause and pre-emption problems. See discussion commencing at note 152 infra.

59 Virginia bases its takeover statute upon the power of the state over Virginia
corporations. Freeman, Business Associations, The Fifteenth Annual Survey of Virginia
Law, 56 VA. L. Rev. 1536, 1537 (1970). The purpose of the Virginia Act is to protect all
shareholders of businesses incorporated under Virginia Law. Gibson & Freeman, Business
Associations, The Thirteenth Annual Survey of Virginia Law, 54 VA, L. Rev. 1224, 1242
(1968).

Ohio bases its takeover act upon the premise that a bid is essentially an internal
affairs matter which it may reasonably regulate on a global basis. Shipman, supra note 3,
at 741-48.

Federal legislation in the area (The Williams Act) also has shareholder protection
as its purpose. See Bromberg, supra note 3, at 677; Commerce Clause Limitations, supra
note 5, at 1139 n. 62,
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Act seeks not to protect all shareholders within the state®® but only
to protect all shareholders of businesses incorporated under Indiana
law or having substantial contacts with the state.

Sufficiency of the Interest: Due Process

For Indiana to have an interest giving rise to legislative juris-
diction, the state’s interest must be sufficient to meet the demands
of the fourteenth amendment due process clause.®® An interest which
will support a state’s application of its own law in a conflicts of law
situation is also sufficient to give the state legislative jurisdiction.®?
The due process standard for determining the propriety of the appli-
cation by the forum state of its own law to a given situation is devel-
oped in Home Insurance Co. w. Dick® and Clay v. Sun Insurance
Office, Ltd.%* In Dick, a citizen of Texas sued a Mexican corporation
in a Texas court on a fire insurance policy for the loss of a tug.® The
policy was made in Mexico by a Mexican company subject to Mexican
law, covering a ship in Mexican waters and issued to a Mexican who
later duly assigned the policy to Dick.®® Dick wished Texas law to
apply in order to avoid the Mexican one-year statute of limitations.®?
In Dick, the Supreme Court held that a state may not apply its law
where the matter litigated had no relation to the state.®® The Court
said that a state “may not abrogate the rights of parties beyond its

60 To protect all shareholders within the state the Act would have to be territorially
based. See note 52 supra, for an explanation of the disadvantages of a territorially besed
takeover act.

61Tn their discussion of the constitutionality of the extraterritorial impact of state
tender offer regulation, ArRanow & EmNHORN, supre note 5, state:

[Tlhe issue must be framed in terms of whether the local benefits which are

derived from regulation of securities transactions that take place outside the state

between nonresident investors justify the burdens imposed on interstate commerce

by this type of regulation.

Id. at 158.

This confuses the issue of legislative jurisdiction with that of whether interstate com-
merce is unduly burdened. The former issue, specifically whether Indiana may regulate trans-
actions occurring outside of its borders, is properly seen as a due process problem and
is answered by ascertaining whether the state has sufficient interest in the transaction to
justify regulating it. See notes 56-77 supre and text accompanying. As this note argues,
because tender offers involve a potential internal corporate restructuring, Indiana should
bhave jurisdiction to regulate even tender offers which occur outside its borders, when
made for companies incorporated within Indiana. See notes 78-91 infra and text accompany-
ing.

62 See note 56 supra.

63 281 U.S. 397 (1930).

84377 US. 179 (1964).

65281 U.S. at 402.

€8 1d. at 403.

87 Id. at 404-05.

68 Id. at 410. See also Reese & Kaufman, supra note 49, at 1129.
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borders having no relations to anything done or to be done within
them.”’%?

In Clay v. Sun Insurance Office, Ltd., the plaintiff, a resident of
Illinois, purchased in Illinois an insurance policy with a 12-month
period of limitation clause from Sun Insurance, an alien corporation
licensed to do business in Illinois, Florida, and several other states.”®
"The plaintiff then moved to Florida and became a resident there only
a few months later. The Court held that it would not violate due
process to apply the Florida five-year statute of limitations which nulli-
fied clauses with less lengthy periods.™ In finding sufficient activity, the
Court noted the “world-wide” nature of the policy, the plaintiff’s resi-
dency within the state of Florida, and that the insurer was licensed
within that state and thus had an expectancy of being sued there.”™

A comparison of Dick and Clay shows that where the state has
no interest, application of its law will violate due process, but that if a
state has some interest, then the requirements of the due process clause
have been met.”® Due process does not require that the state’s interest
be dominant, or outweigh all other states’ interests.™

69 281 U.S. at 410.

70377 U.S. 179, 180 (1964).

71]1d. at 181-82.

214. at 182.

78 Brainerd Currie found the Supreme Court’s approach in Dick to be an interest
analysis, Currie, The Constitution and the Choice of Law: Governmental Interests and the
Judicial Function, 26 U. Cax. L. Rev. 9, 43, 44 (1958). His general conclusion that the
full faith and credit and due process clauses require orly that a state have a legitimate
interest is advanced at 75-76. In Clay, Justice Douglas concluded that Florida had ample
“contacts” for either full faith and credit or due process. 377 U.S. 179, 183 (1964). It is
the author’s opinion that Douglas’ use of the word “contacts” is indicative of an interest
analysis. The imprecision of the word “contact,” used interchangeably with “interest,” in
reference to the constitutional standard required to meet due process or full faith and
credit is demonstrated in a student work commenting on Clay, which discussed prior
Supreme Court decisions based on an interest analysis, and then in discussing Clay, shifted
to a “contacts” analysis. See Note, 16 Syracuse L.Rev. 128 (1964).

In analyzing the magnitude of interest required, it should be noted that both Dick
and Clay dealt with the limitations, statutory or contractual, to be applied to insurance
contracts, an issue which could be termed “procedural,” in comparison to “substantive”
intrusion by Indiana in regulating tender offers beyond its border. To the extent such a
distinction is tenable, tender offer regulation would tend to have a greater disruptive
impact on corporate affairs than would the application of the statute of limitations of
the insured’s residence upon the insurance industry. See Hanna v. Plumer, 380 US. 460,
475 (1965) (concurring opinion by Harlan, J., relating the distinction between “proce-
dural” and “substantive” to whether the choice of rule would “affect . . . primary deci-
sions respecting human conduct. . . .”).

74 The RestaTEMENT (SEcoNp) or CoNrLicT oF LAws (1971) generally follows an
interest approach by requiring that the state have a reasonable relationship to the occur-
rence. See Id. §9. However, the RESTATEMENT provides that as to matters peculiar to corpo-
rations, the law of the state of incorporation should apply except in the unusual case
where another state “has a more significant relationship.” Id. § 302(2). See also, Id. § 302,
Tustration 2 (the law of state ¥, the state of incorporation, should apply where 20% of
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In determining if Indiana has an interest sufficient for purposes
of the due process clause, it is necessary to look to the state’s purpose
in enacting the legislation. If protection of industry and employment
within the state is a valid purpose, then Indiana should have a suffi-
cient interest to achieve this purpose where the target company is in-
corporated, has its principal place of business, or has a substantial
portion of its assets within the state.™ Assuming, however, that the
commerce clause overrides the above purpose,™ it is then necessary to
determine whether shareholder protection is a sufficient interest to
justify Indiana’s regulation of tender offers. It must be noted that
Indiana does not attempt to protect Indiana shareholders by regulating
all tender offers made within the state. Indiana regulates only those
offers where the target is incorporated, has its principal place of busi-
ness, or a substantial portion of its total assets within the state. Indi-
ana is protecting all shareholders of businesses which are within the
definition of a “target company.”” It is thus necessary to examine
the state’s interest in the target company.

Corporations Incorporated in Indiana:

The Internal Affatrs Argument

Indiana can be said to be protecting shareholders by regulating
the manner in which an Indiana corporation, or a corporation having
its principal place of business or a substantial portion of its total assets
within the state, may be taken over. Indiana’s power to regulate the
course of such takeovers would seem to be consistent with the state’s
power to regulate the internal affairs of domestic corporations,”™ for

the assets and shareholders are within it, 209 of the assets and shareholders are in state
Z, and 40% of the assets and shareholders in state X where states ¥ and Z have the same
policy concerning the internal affajr.) The RESTATEMENT contemplates that even where the
organic structure or internal administration of the corporation is involved, a state other
than that of incorporation may apply its law if its interest is clearly superior to the interest
of all other states. Id. § 302, comment g.

It thus appears that the RESTATEMENT requires a greater interest where the matter is
distinct to a corporation than does the due process clause, which appears to require only
an interest. While Indiana’s interest in regulating the takeover of foreign target corpo-
rations might arguably be valid, it would not appear to be more significant than the
interest of the state of incorporation.

75 Indiana would appear to have a valid interest in regulating tender offers for the
protection of all shareholders of businesses incorporated in Indiana as a matter under the
control of the state’s corporate law.

76 See text accompanying notes 152-57 infra.

77 Inp. CopE § 23-2-3-1(j) (Burns Supp. 1976). The Act exempts certain target corpo-
rations. See note 37 supra.

78 See notes 49, 59 supra.
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where corporate internal affairs™ are involved, to some uncertain extent
there is a constitutional requirement that the law of the state of in-
corporation be applied.®® The commentators argue that the full faith
and credit clause requires that where corporate internal affairs are in-
volved a state, other than the incorporating state, must have a greater
interest to apply its own law.!

Before examining the impact of full faith and credit in this area,
the question of whether a tender offer can properly be characterized as
an internal affair of the target corporation must be addressed. One
commentator, while conceding that corporate action is missing, that
the formal structure of the target remains unchanged, and that the
bid involves diverse rather than uniform decisions of shareholders to
tender, nevertheless argues that tender offers are internal affairs trans-
actions.® That commentator states that under common law the success
of the bid will create a fiduciary relationship between the offeror, the

79 The term “internal affairs” in this discussion refers to considerations weighed in
determining the proper choice of law, rather than whether a foreign court has jurisdiction.
The modern view is that the principles of forum non conveniens govern whether a court
will accept jurisdiction over a foreign corporation. Compare Koster v. (American) Lumber-
mens Mut. Cas. Co., 330 U.S. 518 (1947)with Williams v. Green Bay & W.R.R,, 326 US.
$49 (1946). See also Latty, Pseudo-Foreign Corporations, 65 Yare L. J. 137, 144 (1955);
Note, Forum Non Conveniens As ¢ Substitute for the Internal Affairs Rule, 58 Corum. L.
Rev. 234 (1958); Note, Jurisdiction of Actions Involving Internal Affairs of Foreign
Corporation, 42 Towa L. Rev. 90 (1956); Note, Forum Non Conveniens and the “Internal
Affairs” of a Foreign Corporation, 33 Corum. L. Rev. 492 (1933). The use of the internal
affairs doctrine as a determinent in choice of law rests upon the belief that uniformity,
corporate efficiency, predictability, ease of application, and equality of shareholders’ rights
are advanced by having the laws of the state of incorporation govern such matters. See
Reese & Kaufman, supre note 49 at 1125-27,

80 Shipman, supre note 3, at 742, relying upon the fraternal benefit association case,
Ofder of United Commercial Travelers v. Wolfe, 331 U.S. 586 (1947), and upon cases
enforcing shareholder assessments in foreign jurisdictions, e.g., Broderick v. Rosner, 294
U.S. 629, 643 (1935), citing Converse v. Hamilton, 224 U.S. 243, 260 (1912). But support
for the proposition that the internal affairs rule is constitutionally compelled is weak.
In Clay v. Sun Ins. Office, Ltd, 377 US. 179 (1964), the Court limited Wolfe to its
peculiar facts and refused to extend the fraternal benefit line of cases to corporations
in general. Broderick is likewise distinguishable. See Reese, Full Faith and Credit to
Statutes: The Defense of Public Policy, 19 U. Cmx. L. Rev. 339, 342-43 (1952). Chief
Justice Stone, in analyzing a similar factual situation, found that Georgia had an interest
in determining whether its citizens had assented to the membership obligations imposed
by New Vork law, Pink v. A AA. Highway Express, Inc.,, 314 U.S. 201, 210-11 (1941).
In view of the Court’s interest approach, it is doubtful whether Justice Brandeis’ mech-
anical approach in Broderick would be followed today. See Currie, The Constitution aend
the Choice of Law: Governmental Interests and the Judicial Function, 26 U, Cmx. L. Rev.
9, 75 (1958); Reese & Kaufman, supra note 49, at 1139 (supporting Shipman’s position) ;
Weintraub, Due Process and Full Faith and Credit Limitations on a State’s Choice of
Law, 44 Jowa L. Rev. 449, 490-91 (1959).

81 See, Shipman, supra note 3, at 742; Reese & Kaufman, supre note 49, at 1129-32.
Weintraub, Due Process and Full Faith and Credit Limitations on a State’s Choice of
Law, 44 Iowa L. Rev. 477,

82 Shipman, supra note 3, at 743-44.
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corporation, and its security holders.®® Internal affairs are defined as
those matters involving the relations inter se of the corporation, its
shareholders, directors, and officers.®* Proxy solicitations and mergers
are considered as within the scope of this definition.% A successful
tender offer shifts control and will usually cause a change in either
management or its policies.®® Thus, a takeover bid is functionally
similar to a proxy solicitation,®” and where the tendering shareholder
receives securities from the offeror corporation, the result is very
similar to a merger, a classic internal affairs matter.®® This approach
concentrates upon what is the actual purpose and effect of the purchase
of securities pursuant to a tender offer. The commentator thus comes
to the conclusion that the operative effect.of a tender offer affects the
relations inter se of the corporation, its shareholders, directors, and
officers in a way sufficiently analogous to classical internal affairs
matters to justify the state of incorporation’s regulation of the offer.

It may be argued that tender offers are not internal affairs trans-
actions because that doctrine can only apply to existing intracorporate
relationships.®® The argument is that since there exists no legal relation-
ship between the target and the offeror, who is only a potential share-
holder, there is no existing intracorporate relationship, and as a result
the internal affairs doctrine cannot apply.”® This argument views tender
offers as involving nothing more than a simple purchase and sales of
securities.”* However, that argument fails to consider the essence of
the transaction which is the shift in corporate control. The argument
is thus too formalistic, does not deal with the intention of the offeror,
and ignores the premium being paid for corporate control.

Foreign and Pseudo Foreign Corporations

The question remains as to what interest Indiana has in pro-
tecting stockholders of foreign corporations with their principal place

83 1d, at 744.

84 ReSTATEMENT (SEconp) oF ConrLIcT OF Laws Chapter 13, Topic 5, Introductory
Note (1971).

85 See Shipman, supra note 3, at 743-44.

88 14,

87 Id. at 744, 745. Shipman, citing to HR. Rep. No. 1711, 90th Cong., 2d Sess. (1968),
stated, “Congress, in passing the Williams Bill, found takeover bids functionally similar
to proxy fights.”

88 Id, at' 744.

8 Commerce Clouse Limitations, supra note 5, at 1154,

90 1d,

91 The argument has also been made that the determination of who may be a
shareholder should be controlled by blue sky legislation which is based on territorial juris-
diction. See Commerce Clause Limitations, supra note 5, at 1154.
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of business or a substantial portion of their assets within the state.
Indiana would not appear to have an interest in regulating the internal
affairs of foreign corporations.®® The interest in regulating tender
offers would then have to be the protection of Indiana shareholders
by requiring the protection of all shareholders through regulation of
takeover bids for target corporations.”® This interest may be invalid
because it impinges upon the possible interests of other states in regu-
lation,® and absent a finding that target companies are more likely to
have Indiana shareholders, the interest is too attenuated for the due
process clause.?®

However, there are several cases which recognize the ability of
foreign states to control the internal affairs of “pseudo-foreign’?®
corporations.”” In Western Airlines, Inc. v. Sobieski®® a leading case
concerning the regulation of “pseudo-foreign” corporations, Western,
incorporated in Delaware, wished to change shareholders’ cumulative
voting rights to straight voting. Western’s principal place of business

92 A state has a limited degree of power to regulate the conduct of foreign corporations.
It may not exclude foreign corporations engaged solely in interstate commerce. Eli Lilly
& Co. v. Sav-On-Drugs, Inc., 366 U.S. 276 (1961). A state may exclude a corporation
from intrastate commerce, South Carolina ex rel. Phoenix Mutual Life Ins. Co. v.
McMaster 237 U.S. 63, 72 (1915), and thus its entry into the state may be subject to
conditions, including regulation of dividend payments. International Ticket Scale Corp. v.
United States, 165 F.2d 358 (2d Cir. 1948); German-American Coffee Company v. Diehl,
216 N.Y. 57, 109 N.E. 875 (1915) (Cardozo, J.). See also, Baraf, The Foreign Corpo-
ration—A Problem in Choice-Of-Law Doctrine, 33 BrooxiyN L. Rev. 219, 224-34 (1967);
Kaplan, Foreign Corporations and Local Corporate Policy, 21 Vanp. L. Rev. 433, 450-52
(1968). It would not appear however that Indiana is seeking to regulate on the basis
of its power to control entry because, while the Act is based upon the state contact with
the target, the state is regulating the offeror.

93 See note 52 supra (stating the ineffectiveness of territorially based tender offers).

94 Where only a “substantial portion of the total assets” are within Indiana, several
states may have an interest in regulating the tender offer. The effect of the Act in this
situation is to force Indiana law upon other interested states. This effect of requiring a
subordination of another state’s interest may violate full faith and credit. Cf.,, Pink v.
AAA, Highway Express, Inc., 314 U.S. 201, 210-11 (1941).

95 To determine whether a state has a sufficient interest, compare the factual situation
in Home Ins. Co. v. Dick, 281 U.S. 397 (1930), supra, t€xt accompanying notes 63-69 and
Clay v. Sun Ins. Co., 377 U.S. 179 (1964), supra, text accompanying notes 70-72. To the
Court in Clay, the application of the forum state’s law appeared to be more “equitable” or
“fair” because of the nature of the insurance policy and the insurers being licensed in the
state. Thus, in effect, the due process test for legislative jurisdiction may be a “fairness”
test z(is 1;:7;5 for personal jurisdiction. See International Shoe Co. v. Washington, 326 U.S.
310 (1957).

96 A pseudo-foreign corporation is a corporation incorporated outside of the forum
state but having its principal place of business and its major activities centered in the forum
state. See, Latty, Pseudo-Foreign Corporations, 65 Yaie L. J. 137 (1955).

97 Mansfield Hardwood Lumber Co. v. Johnson, 268 F.2d 317 (5th Cir. 1959), cert.
denied, 361 U.S. 885 (1939); Western Airlines, Inc., v. Sobieski, 191 Cal. App. 2d 399, 12
Cal. Rptr. 719 (1961); State ex rel. Weede v. Bechtel, 239 Towa 1298, 31 N.W.2d 853 (1948),
cert. denied, Bethtel v. Thatcher, 337 U.S. 918 (1949); Toklan Royalty Corp. v. Tiffany,
193 Okl 120, 141 P.2d 571 (1943).

98191 Cal. App. 2d 399, 12 Cal. Rptr. 719 (1961).
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was California.®® The California Corporations Commissioner found that
the change in voting rights would constitute a “sale” or “exchange”
under state securities law.'® In reversing a lower court’s decision ad-
verse to the Commissioner, the appellate court wrote:

[T]o achieve overall fair play and substantial justice, the fiction

of Delaware residence should yield to the totality of California

contacts so as to require, in addition to compliance with the Dela-

ware law, the approval of the California Corporations Commissioner

as a condition to eliminating the right of cumulative voting by the

shareholders.10*
California’s power to regulate sales and exchanges of securities is based
upon a territorial, blue sky approach.’®® To the extent that such contact
comprises “localization” of the foreign corporation, so that uniform
treatment as between locally incorporated companies and pseudo-foreign
companies becomes desirable, then application of the law of the forum
state is not merely a defensible, but a practical policy.!®®* However,
insofar as California goes beyond regulation of securities and regulates
the internal affairs of Western, its jurisdiction is based upon Western’s
extensive contacts with California. Western Airlines is precedent for
the use of a territorial regulatory system having an extraterritorial
impact in an area which the controlling law has often been considered
to be that of the state of incorporation.’®® The Indiana Act, of course,
is extraterritorial in scope and bases its jurisdiction on either the activity
or the incorporation of the target in the state. While the jurisdictional
basis of the two situations are different, the effect of the Western Air-
lines case and the Act are similar because they both regulate matters
which are arguably internal affairs of foreign corporations and do so
on the basis of the corporation’s activity within the state.

Full Faith and Credit Limitations

The question remains whether it is constitutionally required that
the state have the dominant interest where it is not the state of in-
corporation and the organic structure or internal administration of the
corporation is affected. The due process clause apparently requires only

99191 Cal. App. 2d at 400, 12 Cal. Rptr. at 720. California residents held over 30%
of the company’s outstanding shares, id. at 402. About 34% of Western’s passenger traffic
was completely within the state and 55% either originated or terminated there, and
approximately 75% of its tangible property was in California. Reese & Kaufman, supro
note 49, at 1119.

100191 Cal. App. 2d at 403, 12 Cal. Rptr. at 721-22.

101 74,

102 Shipman, supre note 3, at 753. See note 51 supra.

108 Latty, Pseudo-Foreign Corporations, 65 YaLe L. J. 137, 165-66 (1955).

104 See Reese & Kaufman, supre note 49, at 1125-27,
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an interest.’® The full faith and credit clause, however, also imposes
limitations upon the state in the application of its own law.

In John Hancock Mutual Life Insurance Co. v. Yates'®® the insur-
ance policy was “applied for, issued and delivered, in New York” one
month prior to the policy holder’s death.'® The widow beneficiary
after the death of her husband moved to Georgia and filed suit.1®® In
Yates, the Supreme Court compared the situation to that in Dick and
held that Georgia must give full faith and credit to New York law
when Georgia had no contacts with the controversy to which its law
could apply.®® It would thus appear that, at least in some circumstances,
the requirements of due process and full faith and credit are coextensive.
If the two clauses are coextensive in regulating tender offers, the due
process tests discussed above should provide sufficient guidance.

However, circumstances exist where the purpose behind the full
faith and credit clause might cause it to be a further limitation than
the due process clause. It has been stated that the purpose of the full
faith and credit clause is “to confer some of the benefits of a unified
nation while at the same time safeguarding the essential interests and
powers of the states.™® Thus as one commentator stated:

[T]lo determine whether the full faith and credit clause places a
further limitation on a state’s choice of law than is imposed by the
due process clause, the interest of the state which gives it the reason-
able contact essential under due process is to be weighed against
the need for national uniformity . .. 1%

The Supreme Court has made it clear that the demand of full faith
and credit is not absolute and does not compel a state to subordinate
its public policy to the statutory law of another state.’? Furthermore,

105 See Home Ins. Co. v. Dick, 281 U.S. 397 (1930); Clay v. Sun Ins. Office, Ltd,
377 U.S. 179 (1964).

108 209 U.S. 178 (1936).

107 14, at 179.

108 The action began in City Court of Carrollton. The defendant appealed to the
Court of Appeals of Georgia, Division 2 where the judgment was affirmed. 50 Ga. App.
713, 179 S.E. 239 (1935). The Supreme Court of Georgia on certiorari from Court of
Appeals affirmed. 182 Ga. 213; 185 S.E. 268 (1936). The Supreme Court granted certiorari
299 U.S. 525 (1936).

109299 U.S. 178, 182.

110 Reese & Kaufman, supra note 49, at 1130, See Weintraub, Due Process and Full
Faith and Credit Limitations on a State’s Choice of Law, 44 Towa L. Rev. 449, 477 (1959).

111 Weintraub, supra note 110, at 477. See Reese & Kaufman, supra note 49, at 1132.

112 See Crider v. Zurich Ins. Co., 380 U.S. 39 (1965); Carroll v. Lanza, 349 U.S. 408
(19585) ; Pacific Employers Ins. Co. v. Industrial Accident Comm’n, 306 U.S. 493, 502
(1939) ; Alaska Packers Ass'n v. Industrial Accident Comm’n, 294 U.S. 532 (1935); Gaillard
v. Fleld, 381 F.2d (10th Cir, 1967) (Oklahoma need not render full faith and credit to
California buyers of gas and oil lease options, so as to void sale under California securities
law, where Oklahoma does not recognize such interests as securities and excludes them
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the Court has never decided whether full faith and credit demands that
the law of the state of incorporation apply to corporate internal affairs
matters.”® Despite the Court’s failure to so hold, at least two com-
mentators feel that the need for national uniformity in dealing with
corperate internal affairs outweighs the states’ interests, so that full
faith and credit demands that only the one law should apply.’** A state,
to apply its own law, should have a more serious interest and closer
connection to the corporation than is necessary for due process.'’

It appears that if the Supreme Court should follow the urging of
some commentators, the full faith and credit clause would require that
for a state other than the state of incorporation to apply its law, it
should have the dominant interest in regulation or at least a very signi-
ficant relationship to the corporation.*® The commentators’ view of full
faith and credit in the corporate internal affairs situation would limit
the power of states to apply their law to the internal affairs of foreign
corporations within their states. The question raised by the Business
Takeover Act is whether Indiana, if it based its interest for legislative
jurisdiction on the internal affairs doctrine, would also have the power
to regulate the internal affairs of corporations not incorporated in Indi-
ana without violating full faith and credit. It appears that the only
constitutionally commanded restriction is that the state have an inter-
est.1” Of course, the interest must be valid, which includes validity
under the commerce clause. It is difficult to find an interest in foreign
corporations where the only purpose of the statute and the state’s only
interest is shareholder protection.

from its securities act). Conirg, Order of United Commercial Travelers v. Wolfe, 331
U.S. 586, 607-10, 625 (1947). But see Clay v. Sun Ins. Office, Ltd., 377 U.S. 179, 183
(1964) (characterizing Wolfe as “a highly specialized decision dealing with wunique
facts. . . 7).

113 A, EBreNZWEIG, A TREATISE oN THE CoNFLICTS oF Laws, 415 (1962). Ehrenzweig
believes that a state will not violate full faith and credit by refusing to apply the law
of the state of incorporation until the Supreme Court holds that the law of incorporation
must be so applied.

114 Reese & Kaufman, supra note 49, at 1132; R. Lerrar, AMERICAN CONFLICTS
Law, 129-30 (1968). But see, Kaplan, Foreign Corporations and Local Corporate Policy,
21 Vanp. L. Rev. 433, 447 (1968) (a state with a substantial and valid interest could
apply its own law to a foreign corporation even if full faith and credit is expanded to
apply to the statute of the state of incorporation).

115 Reese & Kaufman, supra note 49, at 1139. The authors state that “[A] state
in which a foreign corporation does only a small fraction of its business probably would
violate full faith and credit if it applied its own law rather than that of the state of in-
corporation to hold the payment of a dividend [usually an “internal affair”] illegal.” Id.

116 Seg notes 114, 115 supra and text accompanying, Cf. RESTATEMENT (SECOND) OF
Conrrict oF Laws § 302 (1971). See also text accompanying note 75 supra.

117 See notes 73, 112 supre and text accompanying.
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Indiana’s sister states will not be compelled to apply the Indiana
Act if they have an interest sufficient to justify applying their own law.
Nevertheless, a state with an interest may choose not to apply its own
law if another choice would better promote the relevant policy consider-
ations.’’® Where the target is not incorporated within the state, it is
likely that other states will have interests. Thus, it may be that the
Indiana Act will not be applied by its sister states when the target has
its principal place of business or a substantial portion of its assets in
Indiana.™*® To the extent that Indiana law is not applied by its sister
states, the effectiveness of the Act in furthering the state interest will
be decreased.

CoMMERCE CLAUSE

Enforcement of the Takeover Act may constitute an impermissible
burden on interstate commerce. The test to determine whether a state
statute places an unconstitutional burden on interstate commerce was
set out recently by the Supreme Court in Pike v. Bruce Church, Inc.*°
in which the Court said that:

Where the statute regulates even-handedly to effectuate a legitimate
local public interest, and its effects on interstate commerce are only
incidental, it will be upheld unless the burden imposed on such com-
merce is clearly excessive in relation to the putative local benefits.!2*

This language and other case law suggest that the courts employ a
three-stage analysis under the commerce clause. First it is inquired
whether the ends of the state scheme are legitimate. Second it is
determined whether the means chosen by the state are reasonably well
adapted to effectuate its ends. Finally, the effectiveness of the regulation
is balanced against the burden which it places on interstate commerce. 122

118 See RESTATEMENT (SEcOND) OF CoNrricT OF Laws §6 (1971); R. LEFLAR, AMER-
1cAN Conrricts Law 241-65 (1968). Leflar summarizes the list of considerations to:
(A) Predictability of results; (B) Maintenance of interstate and international order; (C)
Advancement of the judicial task; (D) Advancement of the forum’s governmental
interests; and (E) Application of the better rule of law. Indiana in determining whether
to apply its own law should weigh these factors, and decline to enforce the Act where
enforcement would not promote the above factors.

119 Tae RESTATEMENT (SEconp) oF CoNwLicr oF Laws §302(2) (1971) would call
for the application of the law of the state of incorporation unless Indiana had a more
significant relationship than principal place of business or location of assets. It is unlikely
that the foreign forum would apply Indiana law unless the target was a “pseudo-foreign”
corporation within Indiana. See id. § 302, comment g.

120 397 U.S. 137 (1970).

121397 U.S. at 142.

122 South Carolina State Highway Dept. v. Barnwell Bros, Inc., 303 U.S, 177 (1938)
sets out the first two stages. The court is to inquire “whether the state legislature . . .
has acted within its province, and whether the means of regulation chosen are reasonably



1076 INDIANA LAW JOURNAL [Vol. 51:1051

A court should not look too closely at the reasonableness of the means
chosen,’®® but in the balancing process it may undertake a fairly exten-
sive examination of the burdens on interstate commerce and the local
interest involved, as well as evaluating the effectiveness of the means
chosen.’?* The Court has also indicated that the burdens on interstate
commerce must be more than merely speculative in order to strike down
a state act under the commerce clause.!*®

adapted to the end sought” Id. at 190. Barnwell did not expand on the first stage, in-
volving as it did a subject “peculiarly of local concern.” Id. at 187. However, Baldwin v.
G.AF. Seelig, Inc.,, 294 US. 511 (1935) and Foster-Fountain Packing Co. v. Haydel, 278
US. 1 (1928) do provide examples of illegitimate state ends, i.., the securing of an
economic advantage for one state at the expense of sister states. Foster-Fountain Packing
Co. v. Haydel, 278 U.S. at 10; Baldwin v. G.AF. Seelig, Inc.,, 294 US. at 521-22. This
kind of “Balkanization” is said to be what the commerce clause was drafted to prevent.
See Duckworth v. Arkansas, 314 U.S. 390, 400 (1941) (concurring opinion of Mr. Justice
Jackson) ; F. FRANRFURTER, THE ConeMercE Crause 117 (1964) (epilogue by Mendelson).
See dlso Pike v. Bruce Church, Inc, 397 U.S. 137, 145 (1970).

At the second stage, a danger exists that a court will usurp the legislative function
by second guessing the choice of means, from among those available, that was made by
the legislature. Accordingly, courts are not to require at this stage that the legislature have
chosen the best means available for the effectuation of its ends. See South Carolina State
Highway Dept. v. Barnwell Bros. Inc,, 303 U.S. at 190-91; Brotherhood of Locomotive
Firemen & Enginemen v. Chicage, R.I. & P.R., 393 U.S. 129, 238-39 (1968).

Southern Pacific Co. v. Arizona, 325 U.S. 761 (1945), Bibb v. Navajo Freight Lines,
359 U.S. 520 (1959), and Pike v. Bruce Church, Inc., supra, all illustrate the balancing
stage. In Southern Pacific, Chief Justice Stone indicated the Court’s willingness to under-
take the balancing process, saying:

For a hundred years it has been accepted constitutional doctrine that the
commerce clause, without the aid of Congressional legislation, . . . affords some
protection from state legislation inimical to the national commerce, and that in
some cases, where Congress has not acted, this Court and not the state legislature
is under the commerce clause the final arbiter between competing demands of
state and national interests.

325 U.S. at 769.

Southern Pacific, Bibb, and Pike also indicate that at this stage, the effectiveness of
the means used in accomplishing the ends of the state becomes relevant. See Southern
Pacific, 325 U.S. at 781-82 and Bibb, 359 U.S. 529-30, both weighing the actual protection
provided to the local interest against the burden on interstate commerce. See alse Pike,
397 U.S. at 142, indicating that the availability of more efficient or less burdensome means
will affect the result.

See generally, Note, Use of the Commerce Clause to Invalidate Anti-Phosphate Legis-
lation: Will it Wask?, 45 U. Coro. L. Rev. 487 (1974), which suggests that, because of
the possibilities inherent in the balancing stage for usurpation of a legislative function, the
courts should either indulge a presumption of the legitimacy of the state act at this stage
in the analysis, or abandon balancing altogether. Id. at 492. Cf. Mr. Justice Black’s dissent
in Southern Pacific, 325 U.S. at 784. Balancing may be less appropriate in cases where
the legislation burdens local as well as foreign business, because at least some of the
businesses being burdened will have political influence in the state’s legislature. See Dun-
ham, Congress, the States and Commerce, 8 J. Pus. L. 47, 58 (1959). That ought not to
affect the analysis in this case; because Indiana is not a state with a heavy concentration
of corporate wealth, the Takeover Act will probably have its primary impact on the citizens
of other states.

123 See note 122 supra.

124 I4.

125 “{S]tate laws will not be invalidated without the support of relevant factual
material which will ‘afford a sure basis’ for an informed judgment.” Southern Pacific Co.
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The Indiana Act is subject to challenge at all three stages of review.
The Act contains no purpose clause,®® and there is very little in the
way of legislative history.’®” Its purpose, therefore, must be gleaned
from an analysis of the provisions of the Act, and what they seem in-
tended to accomplish.’®® Under the most favorable interpretation of the
Indiana Act, it has as its purpose the protection of stockholders of the
target corporation during tender offers.

Through its disclosure®® and waiting period!®® provisions, the Take-
over Act will provide offerees with information which the legislature
has determined to be relevant to a decision whether or not to tender,
and will also give shareholders the time needed to reach a decision.
Information about the offeror is part of the disclosure that must be
made.’® And the offeror must disclose whatever plans it has for the
target company should the tender offer succeed.’® These plans may
affect the value of shareholders’ retained stock,'®® and the outlook for
future dividends, information which is central to a decision whether
to tender. And these plans will be of particular interest to local share-
holders, who may be concerned about any relocation schemes which the
offeror has in mind.

The Act also provides that the shareholder have adequate time to
decide whether to tender. Before the advent of tender offer regulation,
the typical offer was a fast moving, high pressure affair.’® If more

v. Arizona, 325 U.S. 761, 770 (1945), guoting Terminal Railroad Ass’n v. Brotherhood of
Railroad Trainmen, 318 U.S. 1, 8 (1943).

126 See Inp, CopE § 23-2-3-1 ef seq. (Burns Supp. 1976).

127 Certain drafts of the Act as submitted to and changed by the legislature, pro-
posed amendments, and a draftsman’s memorandum are on file with the Inpana Law
Jourwar. There were no published hearings, committee reports, or floor debates.

128 A purpose clause would only serve initially to focus attention even if it were
present; it would not effectively shield an examination of the operative provisions of the
Act. “One challenging the validity of a state enactment on the ground that it is repugnant
to the commerce clause is not necessarily bound by the legislative declarations of purpose.
It is open to him to show that in their practical opzration its provisions directly burden or
destroy interstate commerce.” Foster-Fountain Packing Co. v. Haydel, 278 U.S. 1, 10
(1928). See also E.T. CrawrorD, STATUTORY CONSTRUCTION 356 (1940). Cf. Carter w.
Carter Coal Co., 298 U.S. 238, 288-89 (1936); F.R. DickersoN, LEGISLATIVE DRAPTING,
107-08 (1954).

129 Inp, CobE -§ 23-2-3-2(c) (Burns Supp. 1976).

180 Inp. Cope § 23-2-3-2(b),(c) (Burns Supp. 1976).

181 See note 16 supra.

182 Inp. CopE § 23-2-3-2(c)(3) (Burns Supp. 1976).

183In a successful tender offer, if more than the required number of shares are
tendered, the pro rata takeup provisions of the Indiana Act, Inn. Cobe § 23-2-3-5(b)
(Burns Supp. 1976) and the Williams Act, 15 US.C. §78n (6) (1971) may result in
making a significant number of shareholders into minority shareholders, who would be
faced with the choice of either selling their stock at its appraised value or submitting to
the control of the successful offeror.

184 Tf you are a shareholder, you may suddenly be forced to decide whether or not

to dispose of a portion of your investment portfolio. Whether to accept or reject
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shares were tendered than the offeror wished to purchase, the shares
would be taken on a first-come, first-served basis.’®® This meant that
a shareholder who took the time to analyze the situation stood the risk
of being passed over when shares were taken up. The waiting period
prior to effectiveness of the offer and the withdrawal period will allow
shareholders time to decide. And the provision for full pro rata takeup
will relieve the pressure which has been generated in the past by first-
come, first-served tender offers.

Shareholders will also wish to gauge the prospects for the success
of the tender offer. Those shareholders favoring the offeror will wish
to know the chances for success before deciding how actively they
should aid the offer by tendering stock. Shareholders opposed to the
offer will, depending on the likelihood of success, either hold their stock
and thereby help to defeat the offer, or sell on the open market to avoid
becoming minority shareholders.’®® And those shareholders who are
interested in realizing a capital gain either by tendering their shares or
by selling them on the open market as the price rises’™” will also want
to know the chances for success of the offer. The provision of the Take-
over Act which requires disclosure of the offeror’s present holdings o
the target’s stock®® will aid shareholders somewhat in making these
determinations,’®® since a tender offer made by an offeror who has
previously gained a substantial position in the target company is more
likely to be successful*® The Act’s advance disclosure and waiting
period provisions may also provide greater information to the offerees,
since the market will have greater time to react to the offer. Arbitra-

a tender is a decision vital to you as an investor; yet often it must be made hur-
riedly, under pressure, and without the bidder’s full disclosure of all material facts.
Hayes & Taussig, supra note 5, at 135. These authors found that 30% of the tender
offers that they studied lasted between 11 and 15 days. Id. at 141. See also Branson, supra
note 5, at 740; Brudney, 4 Note on Chilling Tender Solicitations, 21 Rurcers L. Rev.

609, 638-39 (1967) [hereinafter cited as Brudney].

136 See Brudney, supra note 134, at 639.

136 See note 133 supra.

187 Henry, supra note 5, describes how people buy stock at its market price so that
they can realize a profit by tendering the same stock at the premium tender offer price.
Their activities will raise the price of the stock, if they are buying.

138 Inp., CobE § 23-2-3-2(c)(4) (Burns Supp. 1976).

139 Branson, supra note 5, at 745.

140 Hayes & Taussig, note 5 supra, at 139, However, the 1970 amendments to the
Williams Act may have the effect of minimizing any differences based on the offeror’s pre-
offer position in the target. Section 13(d), 15 U.S.C. § 78m(d) was amended to require
the filing of a schedule 13D when a person becomes the owner of 5% or more of a class
of securities of a corporation. So, most offerors will acquire just under 5% before making
the offer. If an offer was for 51% of 100,000 shares, whether an offeror owned 2% (2,000)
or 4.9% (4,900) of the target’s shares would seem to make little difference. He would
still have to acquire either 46,100 or 49,000 shares in order to be successful, and the extra
2,900 shares would be of little predictive value.
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geurs will have had an opportunity to acquire large blocks of shares,
and their activities will tend to indicate the offer’s chances of success
as viewed by highly sophisticated investors.*

Some benefits should also flow from'the Commissioner’s review
of the fairness -of the offer.”®* In both cash and exchange offers, the
Commissioner may review the ability of the offeror to pay for whatever
shares are eventually taken up and may estimate what the offeror’s
financial condition will be after payment has been made.*® This will
be of value to the potential minority shareholders in a cash offer, and
to all shareholders in an exchange offer.*4

Critics of the Act, and similar legislation has attracted its share,*®
will characterize the purpose of the Act not as shareholder protection,
but as the preservation of local industry, jobs and tax revenues by
insulating incumbent management from attack by tender offer.!*® The

141 See Henry, supra note 5, at 470. It could be, however, that the average investor
would not know how to interpret the price movements discussed in this article, and so
will be unable to use the information. Cf. Commerce Clause Limilations, supra note S, at
1151, suggesting that advance disclosure will cause market disruptions which could result
in suspension of trading in the target’s stock. The author relies on a New York Stock
Exchange review of the Ohio Act, Omio CopE AwNN. §1707.041 et seq. (1975 Supp.),
when it was before the Ohio legislature. The review alleged that the bill’s twenty-day
advance disclosure section would create difficult conditions in the market which could
result in a temporary suspension of trading. 1 BNA Sec. Rec. & L. Rer. A-12 (1969).
The N.Y.S.E. asked for an exemption for N.Y.S.E.-listed corporations from the provisions
of the Ohio act. Id. at A-11.

142 Twp, Cope § 23-2-3-2(e), (f) (Burns Supp. 1976).

148 Tn an exchange offer by General Host for Armour Co., the Wisconsin Commissioner
of Securities denied registration of the securities proposed to be exchanged by General
Host. The Commissioner found:

6. If the General Host exchange offer is successful, the amount of its 7%
Subordinated Debentures and Warrants which would then be outstanding would
be unreasonably large in proportion to the other classes of its securities, giving
due consideration to all relevant factors.

7. The historical consolidated cash flow of General Host, computed giving
due consideration to all relevant factors and adjusted for the issuance of its
7% Subordinated Debentures and the other securities mentioned above, does not
appear sufficient to cover the interest requirements on the 7% Subordinated
Debentures proposed to be offered to the Armour common stockholders.

8. By reason of the findings in paragraphs 6 and 7 above, it does not appear
that the proposed General Host exchange offer is fair or equitable to or in the
interests of the Armour common stockholders or debenture holders.

Release of Wisconsin Office of Commissioner of Securities, Feb. 10, 1969, [1954-71 Transfer
Binder] CCH Biue Sxy L. Re1r. 170,805 (1969).

144 The Commissioner should not, however, review the adequacy of the consideration
involved, because that should be a judgment to be made by the individual offerces. See
notes 237-39 infra and text accompanying.

145 See, e.g., ARaNow & EINHORN, supre note 5; Brudmey, supre note 134; Hayes &
Taussig, supra note 5; Manne, Cash Tender Offers for Shares—A Reply to Chairman
Cohen, 1967 Duxre L.T. 231; Commerce Clause Limitations, supra note 5.

1468 “Thinly disguished as legislation for the protection of investors, these statutes
cannot in any practical sense be viewed as anything more than attempts to protect in-
cumbent management and local industry.” AraNow & EmHORN at 172. See also id. at 153.
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provision exempting negotiated offers from the operation of the Act*’
evidences such a purpose. Shareholders of companies which negotiate
tender offers will be left without the protection of the Act. The implica-
tion is that the Indiana legislature was not at all interested in protecting
shareholders, but merely in setting up a procedural labyrinth to be nego-
tiated by a hostile tender offeror.*® A more favorable inference is that
the legislature believed that investors would be adequately protected in
negotiated tender offers by the fiduciary responsibilities of management
and other restrictions on their actions.’? Such a facially valid legislative
judgment should not be open to court challenge.?® The courts should
not require that states adopt the most perfect means available to ac-
complish the statutory purpose.’®*

If it were found that the purpose of the Act was to insulate man-
agement of local industry from attack by tender offer, the Act may then
be held to violate the commerce clause. In Pike v. Bruce Church,
Inc.®® the Supreme Court said:

[Tlhe court has viewed with particular suspicion state statutes
requiring business operations to be performed in the home State that
could more efficiently be performed elsewhere. Even where the State
is pursuing a clearly legitimate local interest, this particular burden
on commerce has been declared to be virtually per se illegal. 158

The issue here is whether erecting a barrier against attacks on
local management has the unconstitutional effect of “requiring business
operations to be performed in the home State that could more efficiently
be performed elsewhere.” Certainly in Pike'™* this was the effect of the

»

“The ultimate adverse effect of these statutes may be to prohibit tender offers . . . .
Commerce Clause Limitations, supra note 5, at 1133.

147 Inp. Cope § 23-2-3-1(i)(5) (Burns Supp. 1976). This provision was not in the
original bill as introduced in the Indiana Senate, but was added while the bill was in
committee. See Senate Bill 188, introduced 1-7-75, and same, as reported out of committee
on 2-27-75, on file with the InpiANA Law JOURNAL.

148 Timing is said to be crucial to the success of a tender offer, and the Act severely
disrupts an offer’s timing. Timing is important because an offeror who can surprise target
management has a few days in which to obtain tenders before management can react
with any defensive strategies. With advance notice and extended withdrawal, target man-
agement will have time to plan ways to defeat the offer. See the discussion of defensive
tactics at notes 162-170 infra and text accompanying. If enough time is given to target
management, it may be able to block the offer before any shares have been tendered.
See AraNow & EINHORN supra note 5, at 19; Hayes & Taussig, supra note 5, at 139;
Branson, supra note 5 at 725-26; Bromberg, supra note 3, at 651; Commerce Clause
Limitations, supra note 5, at 1134-36.

149 See Shipman, supra note 3, at 729.

150 See note 123 supra and text accompanying.

151 See notes 122-24 supra and text accompanying.

182 397 U.S. 137 (1970).

183 397 U.S. at 145.

154 See id. at 140, 145. See also Toomer v. Witsell, 334 U.S. 385 (1948). In that case
a South Carolina statute required that shrimp boats fishing in the state’s territorial waters
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state acts under challenge. The state had decreed that certain operations
must be done within its borders.?® The Indiana regulations may dis-
courage the making of some tender offers and impede the success of
still others. Indeed, some offerors might plan to move assets or oper-
ations outside the state, while others will purchase, maintain, and
profit from continued operation of going concerns within the state. The
effect of requiring that business operations stay in the state is both too
remote and too speculative, especially when compared with Pike and
similar cases,’®® to justify the conclusion that the Act puts an unconsti-
tutional burden on interstate commerce.'™?

Tender offers have been defended as a means by which an en-
trenched but inefficient management can be replaced or prodded into
effective leadership.’®® However this theory should not rise to a con-
stitutional argument.*®® The commerce clause mandates that trade among

unload their catch in South Carolina. Id. at 391. This was held to impose an unconstitu-
tional burden on interstate commerce. Id. at 406.

155397 U.S. at 138.

166 See, e.g., Dean Milk Co. v. City of Madison, 340 U.S. 349 (1951); H.P. Hood &
Sons, Inc., v. DuMond, 336 U.S. 525 (1949); Toomer v. Witsell, 334 U.S. 385 (1948).

157 See note 122 supro.

158 S, Rep. No. 550, 90th Cong., Ist Sess. 3 (1967) [hereinafter cited as S. Rep. 5501.
The conclusion that target corporations are characterized by inefficient management is
certainly open to challenge. “[I]t is a misconception to picture tender offers made solely
in the context of bad management. Tender offers are also made in situations characterized by
efficient management . . . .” Note, Economic Realities of Cash Tender Offers, 20 Me. L. Rev.
237, 254 (1968), which surveyed the 18 tender offers made for New York Stock Exchange
companies during the first six months of 1967. AraNow & EINHORN, supra note 5, at 2,
conclude that a relatively low price-earnings ratio is the most important factor is assessing
a corporation’s vulnerability to a tender offer. Other factors are declining earnings, excess
liquidity, and concentrated share ownership. Id. at 4-6. However Hayes & Taussig, supra
note 5, whose survey covered all tender offers for a ten year period, conclude that poor
performance, declining dividends, and excess liquidity are the significant characteristics. Id.
at 142. Compare the situation of B.F. Goodrich at the time Northwest Industries attempted
a takeover of Goodrich. O'Hanlon, Goodrick’s Four-Ply Defense, ForTUNE, July, 1969 at
110, gives a picturesque account.

159 The assertion that tender offers promote efficient management because they primarily
attack companies with inefficient management does not provide a ground for holding the
Act unconstitutional under the commerce clause. It requires the postulate that the com-
merce clause prohibits the states from protecting inefficient management, and also pre-
supposes a finding that tender offers are made for corporations with inefficient management,
Pike v. Bruce Church Inc., 397 U.S. 137 (1970), was concerned with the state requiring
that packing operations be performed within Arizona rather than California, which is not
the same thing as protecting corporate managers from being replaced. Compare Dean Milk
Co. v. City of Madison, 340 U.S. 349 (1951) witk H.P. Hood & Sons, Inc. v. DuMond,
336 U.S. 525 (1949). All of these cases involved a much more certain burden on the
nation’s commerce than may arise from insulating inefficient corporate managers. Further-
more, tender offers may be made for a number of reasons, as the draftsmen of the
Williams Act were aware. “It was also recognized that these bids are made for many
other reasons, and do not always reflect a desire to improve the management of the
company.” S. REep. 550, supra note 158, at 3. And, a company may have quite efficient
management, yet be undervalued. It would be an appealing target for just that reason.
See Note, Economic Realities of Cash Tender Offers, 20 Me. L. Rev. 237, 254 (1968), con-
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the states be unrestricted by local regulations serving relatively insignifi-
cant purposes;'®® however this does not mean that all businesses must
be managed efficiently.*®!

There is a related and more substantial objection to the Indiana
Act. The Act’s provisions make tender offers more difficult and may
therefore discourage the making of them. By restricting or eliminating
this form of trading in the securities of subject corporations, the Act
would impede interstate commerce. And if shareholder protection is the
goal, the Act may in some ways be counterproductive, since it may
destroy a potential market for the very shareholders it purports to
protect.

It has been said that surprise is a major advantage in a successful
tender offer.*®® The more quickly the tender offer opens and closes, the
less time is available for target management to employ any of the many
defenses that are available to it.1®® These defenses may include, among
other things, communications with shareholders; persuading a third
party, friendly to management, to make a competing tender offer; rais-
ing the possibility of or consummating a merger with a third party;
acquiring a third party which will create antitrust problems for the
offeror if the offer is successful; and engaging in dilatory litigation 1%
In general, the odds are on the side of target management already, and
giving the target extra time to react, by use of a waiting period, or an
extended withdrawal period, will make it virtually impossible to make

cluding that bidders may be seeking to realize a profit by purchasing undervalued com-
panies.

160 See note 3 supre and text accompanying.

161 See note 159 supra.

162 Aranow & EINHORN, supre note S, at 161.

183 Schmults & Kelly, supra note 5; Yoran, Advance Defensive Tactics Against Take-
over Bids, 21 Am. J. Come. L. 531 (1973) and Note, Defensive Tactics Employed by
Incumbent Managements in Contesting Tender Offers, 21 Stan. L. Rev. 1104 (1969) analyze
the available tactics. A new one has recently appeared on the scene. In an attempt to
discourage a tender offer by General Cable Corp., Microdot Inc. said that it would request
shareholder authorization to liquidate. Wall St. Journal, Jan. 16, 1976, at 22, col. 1.
(midwest ed.).

164 Target management may also seek to enjoin the tender offer because of violations
of the Indiana Act or the Williams Act. Indeed, as evidenced by the hearing provisions,
Inp. Cope §23-2-3-2(f) (Burns Supp. 1976), the Act appears structured so that target
management will enforce it. Some case law under the Williams Act has developed rather
strict standards for injunctive relief, e.g. Rondeau v. Mosinee Paper Corp., 422 U.S. 49
(1975) ; Electronic Specialty Co. v. International Controls Corp., 409 F.2d 937 (28 Cir.
1969); but see note 212 infra. These should be followed under the Indiana Act, with
investor protection as the touchstone. Target management should not be able to block
legitimate tender offers and thus deprive stockholders of this market for their shares
by raising frivolous claims for injunctive relief. See Note, Judicial Control of Cash Tender
Offers—A Few Practical Recommendations, 50 Inp, L.J. 114, 129-30 (1974); ¢f. discussion
of the hearing process at notes 230-36 infra and text accompanying.
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a successful offer.?® Two commentators make the explicit point that
the offeror must very carefully time the offer and maintain tight secrecy
before the time to announce the offer.2%¢

Beyond providing management with more time to defend against
the offer, the Indiana Act enables the target to engage in delaying
tactics through the complex and detailed disclosure which is required.*®?
The target management will inevitably find fault with the offeror’s
attempts to comply with the Act,'® and on that basis seek an injunction
against the tender offer, or persuade the Commissioner to engage in a
detailed hearing before declaring the offer to be effective.’® The chances
for success of the offer are further decreased by reducing the amount
of pressure that can be put on shareholders to tender. As has already
been explained,*™ this is the effect of full pro rata takeup, an extended
withdrawal period, and the waiting period. Moreover, the legal un-
certainties which will be generated by the Act will tend to discourage
offerors.

To summarize, there is at least strong theoretical argument that
the Indiana Act will severely discourage the making of a tender offer
for a subject corporation. If this argument is correct, the Act will
burden interstate commerce in the stock of subject corporations. How-
ever, it may be difficult to establish the existence of this burden to the
satisfaction of constitutional standards.!™ There are few empirical data
to support the theory that a statute of this sort will discourage and
impede tender offers. Yet the commentators seem to be in agreement
that this will be the effect,*”? and the Act was drafted after much of this
commentary had been digested by the securities bar.*®™

Assuming that the Act does impose a burden on interstate com-
merce, that is not the end of the analysis. The burdensome provisions

165 See Hayes & Taussig, supra note 3, at 139; Commerce Clause Limitations, supra
note 5, at 1136.

166 Hayes & Taussig, supra note 5, at 139.

167 See note 16 supra.

168 See Note, The Courts and the Williams Act: Try o Little Tenderness, 48 N.Y.U.
L. Rev. 991 (1973).

169 See note 18 supra.

170 See notes 134-35 supra and text accompanying.

171 See note 125 supra and text accompanying. For a discussion of the problems of
proof of such legislative facts, and a suggestion that expert testimony at trial be relied
on to help answer questions like how much a regulation will burden interstate commerce,
see Karst, Legislative Facts in Constitutional Litigation, 1960 SupREME CoURT REVIEW 75,
99-109.

172 See, e.g., ARANOW & EINHORN, supra note 5, at 265; Hayes & Taussig, supra note
S, at 145; Sommer, supra note 3, at 682; Commerce Clause Limitations, supra note 5,
at 1136.

173 The Act was drafted in the spring of 1975. Most of the commentary listed in note
5 had been published by then.
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of the Act are the very provisions that will benefit shareholders of sub-
ject corporations.!™ The Indiana legislature may well have thought that
this burden was worth the benefit'™ of providing shareholders with the
opportunity to make rational and deliberate decisions regarding the
future of their investment.’"® Moreover, some of the defensive tactics that
target management may now have time to employ will also benefit
shareholders.?™ A tender offer may prod management into declaring a
dividend. Defensive mergers and competing offers, which management
may try to arrange, will provide shareholders with additional options in
disposing of their stock. The objectionable features of the Act are
therefore incidents of what may operate as a scheme of investor pro-
tection.

As in so many areas of the law, balancing is necessary. As the Act
stands now, the scale appears to tip toward an impermissible burden.
If indeed a chilling effect on interstate commerce is present, the share-
holder benefits to be gained from the legislation will be severely reduced.
{f a tender offer is never made, there is no need for management to
present shareholders with alternatives in the form of merger proposals
or competing tender offers. There is also no spur to declare greater divi-
dends. If a tender offer will never be made, shareholders will not have
the opportunity to use the time provided to pass on its virtues and
deficiencies. With shareholder benefits thus rendered meaningless, any
burden on commerce would be unreasonable, and under prevailing com-
merce clause doctrine, unconstitutional.

174 Indeed, to the extent that a tender offer’s success depends on the pressures that
offerors can place on stockholders, especially in a depressed market, tender offers are in-
hibited precisely because the shareholder is relieved of that pressure by the state. See
Smallwood v. Pearl Brewing Co., 489 F.2d 579, 597 (5th Cir. 1974).

175 See note 122 supra and text accompanying.

176 The District Court’s responsibility for making “findings of fact” certainly does

not authorize it to resolve conflicts in the evidence against the legislature’s conclu-

sion or even to reject the legislative judgment on the basis that without convincing

statistics in the record to support it, the legislative viewpoint constitutes nothing

more than what the District Court in this case said was “pure speculaion.”
Brotherhood of Locomotive Firemen & Enginemen v. Chicage, RI. & P.R., 393 U.S. 129,
138-39 (1968).

177 Schmults & Kelly, supra note 5; Note, Defensive Tactics Employed by Incumbent
Managements in Contesting Tender Offers, 21 Stan. L. Rev. 1104, 1127-28 (1969). Those
which do not serve the interests of shareholders should be prohibited during the course of
the offer. The Commissioner should have the power to do this under the antifraud and
antimanipulation sections of the Act. The British have adopted this approach, prohibiting
any action by the target which would tend to frustrate a bona fide tender offer. Branson,
supra note S, at 732. For discussion of the fiduciary obligations which target management
owes to the shareholders during a tender offer, see Krasik, Tender Offers: The Target
Compony’'s Duty of Disclosure, 25 Bus. Law. 455 (1969) and Yoran, Advance Defensive
Tactics Against Takeover Bids, 21 Am. J. o Come. L. 531 (1973).
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This is not to say that the Act should be abandoned. It may he
possible to amend or administer it in such a way that it will not unduly
discourage bona fide tender offers. The primary objection to-the Act
is the added opportunity which it provides to target management to
defend against the tender offer. Since this results primarily from the
advance notice and waiting period provided by the Act, a shortening of
the waiting period would reduce this opportunity. Advance notice might
still be of value to shareholders, because it would provide a period
during which they can analyze the situation and would not be able to
tender. A period of five to seven days may be appropriate. This could
allow target management itself to communicate with shareholders, but
may not be long enough for it to employ some of the more complex
defensive strategies which require dealings with third parties. Another
method could be to limit the defensive tactics that could be used by
management to those in which the benefits to shareholders outweigh the
impeding effect on the tender offer. This would be consistent with a
scheme of investor protection, and would bolster the case for the Act’s
validity. An example of a defensive tactic that would not pass this test
would be the modification of existing contracts with suppliers, custo-
mers, or creditors, so that in the event of a successful tender offer,
contracts would be cancelled and loans accelerated.’™ Another example
might be for management to issue new stock and place it in friendly
hands in order to dilute the offeror’s strength.’™ Application of this
principle to other defensive tactics by target management would be an
extension of existing law, but it would not be without precedent.’® In

178 Note, Defensive Tactics Employed by Incumbent Managements in Contesting
Tender Offers, 21 Staw. L. Rev. 1104, 1109 (1969), speaking of contractual obstacles,
concludes that blatant attempts by management to secure its incumbency are a violation
of its fiduciary duty to shareholders.

179 This can be done by issuing new stock and placing it in friendly hands, by exer-
cising options if friendly people hold substantial options, and by converting other con-
vertible securities to the class for which the tender offer is made. Delaware has disapproved
of tactics like these when they are obviously engaged in for the purpose of defeating a
tender offer. In Condec Corp. v. Lunkenheimer Co., 230 A.2d 769 (Del. Ct. of Chancery,
1967), after plaintiff bad purchased slightly over 50% of defendant’s shares pursuant to a
tender offer, defendant issued 75,000 previously authorized shares and executed an agree-
ment to place them in friendly hands. The court concluded that, despite defendant’s justifi-
cations for the action, its primary purpose in issuing the stock was to prevent control from
passing to plaintiff. The court characterized this as depriving plaintiff of its right to assert
voting control “by what is virtually a corporate legerdemain,” and ordered the 75,000
shares cancelled. 230 A.2d at 777.

180 See discussion of Condec Corp. v. Lunkenheimer Co., 230 A.2d 769 (Del. Ct. of
Chancery, 1967) in note 179 suprg. Tender offer statutes recently enacted in Idaho, South
Dakota and Utah all require that the target company make a shareholder list available to
the offeror. Ipamo CopE §30-1505(3) (Cum. Supp. 1976); S.D. Compirep LAaws ANN.
§47-32-12(3) (Cum. Supp. 1976); 1976 Uram Laws, S. 10, § 7(6), reported at [1976]
Brue Sky L. Repr. (CCH) {47,333.
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Britain, where the tender offer was employed before it took hold in this
country, management is prohibited from engaging in any tactics during
the course of the offer which would frustrate a bona fide tender offer.’8

It is, of course, desirable that a tender offer be decided on its merits
rather than on the relative abilities of the antagonists to manipulate the
shareholders. It may be possible for the Commissioner to adopt some
rules along those lines, pursuant to the rulemaking power which the
Act vests in the Commissioner. However, this would be a very drastic
change in the present structure of the Act. With the exception of pro-
scribing tactics that border on more traditional notions of fraud or
manipulation, it is doubtful that the Commissioner could engage in such
amendment by executive fiat. If this cannot be done, the Act should
be amended to allow rules controlling defensive tactics, and neutralizing
much of the advantage that the Act now provides target management
through its advance disclosure, waiting period, and extended with-
drawal period provisions. Rules of the sort proposed would restore
the balance between target management and tender offeror to the benefit
of the shareholders, and would meet some of the constitutional objections
to which the Act is subject.

PrEEMPTION

The Indiana Act’s regulation of tenders for local companies may
be preempted by the force of the Williams Act, which regulates tender
offers on the federal level. The supremacy clause invalidates any state
law or state action which interferes with or obstructs the exercise of
federal power,'®? thereby permitting the federal government to effectuate
national policy pursuant to the Constitution.’® The traditional test of
preemption, in the absence of specific congressional provision, was estab-
lished in Hines v. Davidowitz'®* and Rice v. Sante Fe Elevator Corp.*s®
and reaffirmed by the Court in City of Burbank v. Lockheed Air
Terminal Inc.*®® The test, very simply stated, is whether Congress in-
tended to preempt state law in passing the legislation. That intent may
be evidenced by a congressional scheme of regulation so pervasive that
it is reasonable to infer that Congress left no room for the states to
supplement it; or by a federal interest in the field so dominant that the

181 Branson, supre note 5, at 716, 732.

182 See Swift & Co. v. Wickham, 382 U.S. 111, 120 (1965); Davis v. Elmira Sav. Bank,
161 U.S. 275, 283 (1896).

188 See Nash v. Florida Indus. Comm’n, 389 U.S. 235, 239-40 (1967); Gibbons v.
Ogden, 22 U.S. (9 Wheaton) 1, 210-11 (1824).

184312 U.S. 52 (1941).

185331 U.S. 218 (1947).

186411 U.S. 624 (1973).
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states  are precluded from enforcing laws on the same subject; or by a
conflict between the goals sought to be achieved by Congress and the
effects of the state statute or regulation.®?

Preemption of state law by a federal statute is a serious legislative
decision not lightly to be presumed. In Merrill Lynch, Pierce, Fenner
and Smith, Inc. v. Ware,*®® the question was the possible preemption of
a state act by a rule adopted, pursuant to the 1984 Act, by the New York
Stock Exchange. The Court held that preemption analysis was to be
tempered by an attempt, whenever possible, to reconcile the two sta-
tutes.'®® There should be no preemption absent persuasive reasons for
it,1%® and a conflicting law should be preempted only to the extent neces-
sary to protect the aims of the federal legislation.?®

The Williams Act is a part of the 1984 Act,'® which contains
an explicit non-preemption provision, section 28(a), reading in part:
Nothing in this chapter shall affect the jurisdiction of the securities
commission (or any agency or officer performing like functions) of
any State over any security or any person insofar as it does not

conflict with the provisions of this chapter or the rules and regula-
tions thereunder.13 '

This section in itself may dispose of the first two possible grounds for
preemption under the Williams Act—a pervasive federal scheme and a
dominant federal interest.!®® In this section Congress made clear that
the scheme of regulation enacted was not so pervasive that the states
could not also act in the area. Congress also recognized that the federal
interest in securities regulation was not so dominant that the states
were to be excluded.*®®

187 Id, at 633. It should always be possible to comply with both the Indiana Act
and the Williams Act, since both Acts merely prescribe minimums, and compliance with
the stricter of the two will automatically mean compliance with the other. See, discussion
of timing, note 17 supra and text accompanying; withdrawal rights, note 20 supre and
text accompanying; disclosure, note 16 supra and text accompanying; and pro rata takeup,
note 21 supra and text accompanying.

188414 U.S. 117 (1973).

189 414 U.S. at 127.

180 Id, at 139.

19174, at 127.

192 See note 5 supra (The 1934 Act); note 42 supra (The Williams Act).

19315 U.S.C. § 78bb(a) (1970).

194 See Note, SEC Rulemaking Autkority and the Protection of Investors: A Comment
on the Proposed “Going Private” Rules, 51 Inp. L.J. 433, 441 n. 44 (1976). However, it
has been said that this type of saving clause is often given minimal effect by the Supreme
Court. Note, Preemption as a Preferential Ground: A New Canon of Construction, 12
Stan. L. Rev. 208, 213-14 (1959) [hereinafter cited as Preemption as a Preferential Ground].

195 Some have argued that § 28(a) of the Securities Exchange Act in practice provides
for preemption under the qualifying clause, “insofar as it does not conflict with the pro-
visions of this chapter or the rules and regulations thereunder.” See Commerce Clause
Limitations, supra note 5, at 1133. However, in this context, Congress may well have in-
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Even if section 28(a) is disregarded, a pervasive scheme of na-
tional regulation and a dominant federal interest, the first two grounds
of preemption, are probably not present in the case of tender offer
regulation. Burbank'® and Pennsylvania . Nelson'™ offer examples
of the kind of pervasive federal scheme that preempts state action of
any sort, since local regulation could only interfere with the efficient
administration of the federal program involved. In Burbank, there was
potential interference with the FAA’s delicate task of coordinating air
traffic schedules.’®® And in Pennsylvania v. Nelson, the Court concluded
that state action in the field of sedition control interfered with the
work of the FBI and the CIA.*® In fact, the FBI had requested that
the states stay out of the area.?”® The SEC has taken no comparable
action in the tender offer area.?! Burbank and Pennsylvania v. Nelson
suggest that preemption demands a federal scheme in which any state
action would present the threat of interference with its workings.?*

tended a narrow interpretation of the word “conflict”, such as impossibility of performance
of both statutes. Cf. Joseph E. Seagram & Sons, Inc. v. Hostetter, 384 U.S. 35, 45 (1966);
Bibb v. Navajo Freight Lines, Inc,, 359 U.S. 520 (1959). Compliance with the conflicting
schemes of regulation in Bibb would have required remodeling of trucks while they were
on an interstate run.

Congress must have been cognizant of the states’ role in securities regulation, including
refusal by some states to approve transactions permitted under federal law. See, e.g.,
Release of Wisconsin Office of Commissioner of Securities, Feb. 10, 1969, [1954-71 Transfer
Binder] CCH Brue Sky Law Rerr. 170,805 (1969), which denied registration to warrants
and debentures proposed to be issued in an exchange offer. Congress may have meant for
the states to continue to play that role, at least if state law could be observed without a
violation of federal law.

An earlier draft of what was to become § 28(a) contained 2 much broader preemption
section than did the final bill. S. 2693, 73d Cong., 2d Sess. §26(a) (1934) provided:

The rights and remedies provided by this Act shall be in addition to any and

all other rights and remedies that may exist at law or in equity, except that this

Act shall supersede such laws of any State as are inconsistent with the provisions

or purposes of this Act and such laws of any State as provide for the supervision

or regulation of the administration or conduct of business on any exchange which

is lcensed by the Commission.

6 J. ELieNBERGER & E. MaBAR, LEGistATIVE HisTorRY OF THE SECURITIES AcT oF 1933 AnD
SecuriTiEs EXCHANGE Act OF 1934, 6435 (1973).

196 411 U.S. 624, 633 (1973).

187 350 U.S. 497 (1956).

198411 U.S. at 627, 633-34, 639.

199 350 U.S. at 504.

200 Id. at 506.

201 Byt see note 217 infra, and the New York Stock Exchange statement on the Ohio
Act at 1 BNA Sec. Rec. & L. Rep. A-11 to A-12 (1969), suggesting the need for an exemp-
tion for N.Y.S.E.-listed corporations. For a discussion of the role of administrative agency
attitudes in preemption cases, see Note, Federal Pre-emption of State Laws: The Effect of
Regulatory Agency Attitudes on Judicial Decisionmaking, 50 Inp. L.J. 848 (1975).

202 Although the Williams Act may be said to be complex, the test of a pervasive fed-
eral scheme should require more than mere complexity in the regulatory system. See New
York State Dept. of Social Services v. Dublino, 413 U.S. 405 (1973).

We reject, to begin with, the contention that pre-emption is to be inferred merely

from the comprehensive character of the federal work incentive provisions. . . .The
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Enforcement of the Indiana Act, however, need not conflict with the
SEC's administration of the Williams Act.?*® .

Nor is the federal interest in securities regulation so dominant
that the states may not act. Historically, the states were the first to act
in this field, stepping in to fill a need long before Congress had acted.®**
Given the traditional role of the states in this area, the federal interest
in the field cannot be termed so dominant that the area is one of ex-
clusive federal concern. Nor is the need for uniformity of regulation
great enough to require preemption. Uniformity would provide con-
venience to some of the participants in a tender offer.2?® But convenience
alone is not a decisive ground for preemption, and a dominant national
interest in uniformity, in the abstract, seems to have declined in im-
portance as a ground for preemption.?’®

Although there is no dominant federal interest or pervasive federal
regulatory scheme which preempts the field, it must also be asked
whether the Indiana Act frustrates or conflicts with the federal legisla-
tion. A state act which prevents the full accomplishment of the purposes
of a valid congressional enactment may be preempted.?®” Perez v.
Campbell?®® suggests the obvious, that the state and federal statutes must
first be construed, to determine their purposes and effects, and then
compared, to discover conflict or frustration of purpose®”® Since the
Williams Act is remedial legislation, it is to be construed broadly to

subjects of modern social and regulatory legislation often by their very nature

require intricate and complex responses from the Congress, but without Congress

necessarily intending its enactment as the exclusive means of meeting the problem.
Id. at 415 (citations omitted).

208 See note 187 supra.

204 The first Blue Sky law was passed by Kansas in 1911, Kan, L. 1911, ¢, 133, 22
years before Congress acted. See L. Loss & E. Cowerr, BLuE Sky Law 7 (1958).

205 An offeror who would have to file only one disclosure statement would certainly
benefit. Target management would also benefit from uniformity because it would know
what actions it could take across the country.

208 In Merrill Lynch, Pierce, Fenner and Smith, Inc. v. Ware, 414 U.S, 117 (1973), the
Court stressed the effect of the state act on the policy goals of the federal act, at the same
time recognizing that Congress has shared securities regulation with the states. The Court
said:

. Convenience in exchange management may be desirable, but it does not support

a plea for uniform application when the rule to be applied is not necessary for

the achievement of the national policy objectives reflected in the Act. Indeed,

Congress, in the securities field, has not adopted a regulation system wholly apart

from and exclusive of state regulation.
Id. at 136-37.

207 Perez v. Campbell, 402 U.S. 637, 649 (1971); Davis v. Elmira Savings Bank, 161
U.S. 275, 283 (1896). There is no conflict between the two acts in the sense of impossibility
of performance of both acts. See note 187 supra.

208 402 U.S. 637 (1971).

209 402 U.S. at 649,
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effect the purpose of Congress.?!® This premise, however, may propagate
confusion. It does not mean that a broad purpose is to be imputed to
the. Williams Act simply because it is remedial legislation, but only that
once the purpose is ascertained, it is to be given its full effect. The
problem is to define the Act’s purpose.

In Rondean v. Mosinee Paper Corp.*** the Supreme Court-said:

The purpose of the Williams Act is to insure that public shareholders
who are confronted by a cash tender offer for their stock will not be
required to respond without adequate information regarding the qual-
ifications and intentions of the offering party. . . . The Congress ex-
pressly disclaimed an intention to provide a weapon for management
to discourage takeover bids or prevent large accumulations of stock
which would create the potential for such attempts. Indeed, the
Act’s draftsmen commented upon the “extreme care” which was
taken “to avoid tipping the balance of regulation either in favor of
management or in favor of the person making the takeover bid.”212

210 See, e.g., Cattleman’s Inv. Co. v. Fears, 343 F. Supp. 1248 (W.D. Okla. 1972)
where that court stated that “[t]he [Williams] Act is . . . a remedial statute and should
be interpreted liberally to carry out the legislative intent.” Id. at 1251. The court went on
to add:

[It is a] familiar cannon [sic] of statutory construction that remedial legislation

should be construed broadly to effectuate its purposes. The Securities Exchange Act

quite clearly falls into the category of remedial legislation.
Id., quoting Tcherepnin, v. Knight, 389 U.S. 332, 336 (1967).

211422 U.S. 49 (1975).

212 422 U.S. 49, 58-9 (1975). The Court went on to hold that failure to file a schedule
13D on time, in the absence of a takeover attempt and of any actual harm to shareholders,
was not grounds for injunctive relief. Id. at 56, 65. It thus supported a line of cases in
which circuit courts had said that the Williams Act was not intended to provide manage-
ment with tools to support their incumbency. Electronic Specialty Co. v. International
Controls Corp., 409 F.2d 937 (2d Cir. 1969); Butler Aviation Int’l, Inc. v. Comprehensive
Designers, Inc., 425 F.2d 842 (2d Cir. 1970); Susquehanna Corp. v. Pan American
Sulphur Co., 423 F.2d 1075 (5th Cir. 1970). See also General Time Corp. v. American
Investors Fund, Inc.,, 283 F. Supp. 400 (SD.N.Y. 1968). “The incumbent management
has no protected interest in remaining in power.” Id. at 403. But c¢f. Smallwood v. Pearl
Brewing Co., 489 F.2d 579 (5th Cir. 1974), which said that the immediate purpose of the
Williams Act was to protect against corporate raiders and the time pressures tender offers
exercised on offerees, Id. at 597. A contrary view is that recent cases have been granting
injunctions for mere technical violations. Note, The Courts and the Williams Act: Try
a Little Tenderness, 48 N.Y,U.L. Rev. 941 (1973).

It should be noted that Mosinee dealt with a violation of 13D, which only requires
disclosure after acquisition of 5% of a class of equity securities, 15 U.S.C. § 78m(d) (19).
Unless the acquisition is a stepping stone for a tender offer, a tardy disclosure results in
little if any harm.

The short of the matter is that none of the evils to which the Williams Act

was directed has occurred or is threatened in this case. Petitioner has not-at-

tempted to obtain control of respondent, either by a cash tender offer or amy
other device. Moreover, he has now filed a proper Schedule 13D, and there
has been no suggestion that he will fail to comply with the Act’s require-
ment . ...

Rondeau v. Mosinee Paper Corp., 422 U.S. 49, 59 (1975).
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Thus, it may be said that the Williams Act had as its purpose the
promotion of tender offers within certain guidelines, and that a state
act which hinders tender offers to a greater extent conflicts with that
purpose and is preempted.

In a footnote to the Mosinee opinion, the Court did come close to
saying that Congress favored tender offers, saying:

[T]he Report also recognized “that takeover bids should not be dis-
couraged because they serve a useful purpose in providing a check on
entrenched but inefficient management.”2!3

It should be recognized that the Court overstated the point of the Senate
Report, which was, in fact, considerably more equivocal about the value
of tender offers.?* The legislative history does not establish that Congress
favored tender offers;?*® nor does it show that Congress wished to pro-
mote them. Rather, Congress simply recognized the strong current of
opinion favoring little or no tender offer regulation. The congressional
view on tender offers is embodied in the Williams Act. Any ambiguities
in the Report indicate that although Congress was aware of the con-
flicting attitudes toward tender offer regulation, it took no position on
tender offers other than that taken in the Williams Act itself.?'® The
Williams Act deals with disclosure and investor protection, and takes
no positive steps to promote tender offers.**” Before the Indiana Act is
preempted on the ground that it discourages tender offers, there should

218422 US. at 38, n.8.

2147t was strongly urged during the hearings that takeover bids should not be

discouraged because they serve a useful purpose in providing a check on entrenched

but inefficient management. It was also recognized that these bids are made for

many other reasons, and do not always reflect a desire to improve the manage-

ment of the company.
S. Rep. 550, supra note 158, at 3. The House Report was similar, omitting only the word
“strongly.”” H.R. Rer, No. 1711, 90th Cong., 1st Sess. 3 (1967), reprinted in [1968] U.S.
Cope Cong. & Ap. NEws 2811, 2813.

215 During floor debate on the Wililams Act, Sen. Javits expressed the thought that
tender offers should not be condemmned, because “Sometimes stockholders do very well
because of tenders, especially competitive tenders.” Sen. Williams assured him that there
was no intent in the bill to prohibit tender offers and added, “I think it might encourage
them.” 113 Cong. REec. 24665 (1967). It would seem that if the bill’s sponsor had wanted
to promote tender offers, he would have been far less equivocal in his reply.

218 See H.K. Porter Co., Inc, v. Nicholson File Co., 482 F.2d 421, 423 (Ist Cir. 1973):
“Little in the legislative history suggests that Congress was motivated by concern for the
plight of frustrated tender offerors or, for that matter, the incumbent management of the
target.”

217 “The takeover bid bill was designed to put cash tender offers and other block
acquisitions on the same footing as proxy contests for control. It was not intended either
to encourage or discourage such offers or acquisitions . . . .” SEC, 34t® ANNUAL REPORT
10 (1969). See generally, Note, Federal Pre-emption of State Laws: The Effect of Regula-
tory Agency Attitudes on Judicial Decisionmaking, 50 Inp. L.J. 848 (1975).
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be more evidence of a congressional purpose to promote tender offers
than in fact there is.218

Although the Indiana Act need not be preempted because it may
discourage tender offers, it may be preempted nonetheless if it disrupts
a congressionally established balance of regulation.?® There is fairly
conclusive evidence that Congress intended in the Williams Act to pre-
serve the balance of power between offeror and management.?*® The
Senate Report accompanying the Williams Bill stated:

The committee has taken extreme care to avoid tipping the balance
of regulation either in favor of management or in favor of the person
making the takeover bid. The bill is designed to require full and fair
disclosure for the benefit of investors while at the same time providing
the offeror and management equal opportunity to fairly present their
case. 221

This may be taken to mean that Congress wished to establish affirm-
atively a then-existing balance of power. Another indication that
Congress established a balance is the abandonment of a section of the
original bill that would have required advance filing by the offeror.??
This provision was seen as certain to impose an undesirable burden
on potential offerors.?”® Any state law interfering with such a congres-
sionally established balance between offeror and target would frustrate
the purpose of Congress and would be preempted.

Given that the purpose of the Williams Act was to maintain a
balance of power between the offeror and target companies, in order to
avoid preemption the Indiana Act must not upset this congressionally
adopted balance. However, since the Williams Act establishes only mini-
mum standards,?®* there is no indication that a state may not more
enthusiastically protect shareholders, so long as the congressionally

218 See note 215 supra.

219 Sge note 187 supra and text accompanying. A conflict between the two statutes
would exist if the effect of the state statute were to prevent the full effectuation of the
purposes of the federal statute, which may include the maintenance of a balanced system
of regulation in the area of tender offers. See Swift & Co. v. Wickham, 382 U.S. 111, 120
(1965) ; Davis v. Elmira Savings Bank, 161 U.S. 275, 283 (1896); Gibbons v. Ogden, 22
U.S. (9 Wheaton) 1, 210-11 (1824).

220 A balance of this sort can be established without specific statutory language
declaring that it has been struck. Cf. notes 216-17 supra and text accompanying.

221 S, REP. 550, supra note 158, at 3. When Sen. Williams first introduced the Williams
Act, he remarked, “I have taken extreme care with this legislation to balance the scales
equally to protect the legitimate interests of the corporation, management, and share-
holders without unduly impeding cash takeover bids.” 113 Conc. Rec. 854 (1967).

222 S¢e SeCURITIES LAW-FRAUD, supra note 5, § 6.3; Cohen, supra note S, at 152-53,

228 See SECURITIES LAW-FRrRAUD, supra note 5, § 6.3; Cohen, supra note 5, at 152-53,

224 Sge discussion in text accompanying notes 16 (disclosure), 17 (advance notice),
and 21 (pro rata acceptance), where it is shown that no impossibility of performance
exists between the two acts.
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created balance between the offeror and target is substantially pre-
served.?® Moreover, although Congress recognized that broader dis:
closure would be a burden on the offeror, such disclosure may be justi-
fied by the benefits which will accrue to the shareholders.??® It follows
that the Indiana Act must be analyzed from two aspects. First, does the
Indiana Act upset the balance created by the Williams Act? Second, if
this balance is indeed upset, is the burden on the offeror justified by some
substantial benefits which accrue to the shareholders?

One area of conflict between the two statutes creating a possible
imbalance is in the review and enforcement process.?*” Since the SEC
has merely a rulemaking function under the 1934 Act, the Williams
Act must be judicially enforced.?”® Resort to judicial enforcement,?®

225 While the bill may discourage tender offers . . . [by those] who are unwilling

to expose themselves to the light of disclosure, the committee believes this is a

small price to pay for adequate investor protection.

S. Rep. No. 550, supra note 158, at 3-4.

The quotation above from the Senate report indicates that some burden on tender offers
could nonetheless be justified by the protection the provisions give investors. Perhaps,
then, many of the provisions of the Indiana Act which so severely burden the offeror can
be justified on the basis of the benefits accruing to investors.

2268 See H.R. Rep. No. 1711, 90th Cong., 1st Sess. 3, reprinted in [1968] U.S. Cope
Cone. & Ap. NEws 2811, 2813; note 43, supra. Therefore, in addition to seeking to strike
a balance between offeror and target, Congress was also willing to justify its regulation
on the basis of investor protection. Consequently, even if the regulation by the state
disrupts the congressionally created balance, the state statute might survive preemption
analysis purely by its protection of investors. In other words, it may not be enough to
simply say that the state regulation disrupts the balance in order to strike it down under
the preemption theory. If the state act complies with the spirit of the Williams Act, by
imposing a burden on the offeror or the target that is strongly justified by investor pro-
tection, the disruption of the balance may be irrelevant.

227 See discussion in the text acompanying notes 25-38, supra.

228 At trial, most plaintiffs now seek injunctive relief, which requires a showing of
probable success on the merits and irreparable harm. Sonesta Int’l Hotels Corp. v. Well-
ington Associates, 483 F.2d 247, 250 (2nd Cir. 1973). See also Rondeau v. Mosinee aper
Corp., 422 U.S. 49, 58-59 (1975) rev’g, 500 F.2d 1011 (7th Cir. 1974) (reversing the
lower court deasxon that irreparable harm was not needed for injunctive relief against
a technical ‘violation); Ozark Air Lines, Inc. v. Cox, 326 F. Supp. 1113, 1119 (E.D.Mo.
1971). Some courts have used a “balancing of the equities” approach mstead of the irrepar-
able harm requirement. See Crane Co. v. Westinghouse Air Brake Co., 419 F.2d 787, 803-04
(2nd Cir. 1969); Otis Elevator Co. v. United Technologies Corp., 405 F. Supp 960, 973
(SD.N.Y. 1975) (the hardships on the offerees considered the central concern in weighing
the equities). However, for a criticism of the above standard for injunctive relief, see Note,
Judicial Control of Cash Tender Offers—A Few Practical Recommendations, 50 Ino. L.J.
114, 129-30 (1974). In addition, for a possible solution to the problems, see id. at 137-41.

229 The opinions of the many courts that have ruled on the Williams Act have
varied. For a discussion of the conservative position assumed by the early courts, see
Binder, The Securities Law of Contested Tender Offers, 18 N.Y.L.F. 569, 636-41 (1973);
Try a Little Tenderness, supra note 5, at 1000-05. The courts cited three basic reasons
for the conservative view of the Williams Act. 1) In the Williams Act, Congress required
only generalized disclosure, not disclosure burdensome to the offeror of a legitimate offer.
2) The Williams Act was not meant to be a mere tool for incumbent management. Try ¢
Little Tendersess, supra note 5, at 1002-03. For example, the court in Electronic Specialty
Co. v. Int'l Control Corp., 409 F.2d 937 (2nd Cir. 1969), said:
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however, has posed two problems. On the one hand, the courts have
been unable to fashion a suitable remedy, since the harm to the parties
will have accumulated during the progress of the lawsuit.?® On the

On the other hand, we do not mean at all that interlocutory relief should be

given lightly. To the contrary, district courts must be vigilant against resort to

the courts on trumped-up or trivial grounds as a means for delaying and thereby

defeating legitimate tender offers.

Id. at 947.

3) A suitable remedy is often very difficult to develop in tender offer litigation, especially
during the later stages of the offer. In Electronic Specialty, for example, the court
also said,

To afford an opportunity for withdrawal would be the idlest of gestures now,

since ELS [Electronic Specialty] stock purchased by ICC [Int'l Control] at $39

is selling around $26-$27, and compulsory rescission is out of the question.

Divestiture of 1,200,000 shares of ELS probably would involve certain and huge

loss. Even if ICC could find a purchaser at the present market, the amount of

loss would approach $15,000,000. If the stock had to be sold in small quantities
over a period, ICC would likely suffer still greater loss and the prospect would
hang heavy over the nontendering stockholders of ELS. Permanent deprivation

of voting rights and an injunction against the solicitation of proxies would be

just as detrimental.
Id. at 947-48.

However, in recent cases the courts have given the statute a more liberal interpre-
tation. Note, Judicial Control of Cash Tender Offers—A Few Practical Recommendations,
50 Inp. L.J. 114, 130-41 (1974); Try a Little Tenderness, supra note 5, at 1005-11. Cf.
Texasgulf, Inc. v. Canada Dev. Corp., 366 F. Supp. 374, 420-21 (S.D. Tex. 1973) (dis-
closure of material information is required; materiality is judged by the wvalue of in-
formation to a reasonable prototype investor, ie., if, had the information been available
in proper form, a prototype investor would have made a contrary decision); Sonesta Intl
Hotels Corp. v. Wellington Associates, 483 F.2d 247, 251 (2nd Cir. 1972) (requiring dis-
closure of contingent events which have a good possibility of success); Corenco Corp. v.
Schiavone & Soms, Inc., 362 F. Supp. 939, 949 (S.D.N.Y. 1973), ef’d, 488 F.2d 207 (2nd
Cir. 1973) (disclosure not restricted to information specifically enumerated in §13(d) of
the Williams Act). In Corenco, the offeror’s testimony was very revealing. He withheld
information, “simply [because] we want people to tender their stock. .. .” Id. at 949,
The more liberal view of the Williams Act is supported on three grounds. First, the
acceptance of a tender offer in violation of the Williams Act is an illegal act by the
offerces, and injunctive relief is nesded to prohibit the opportunity for illegality. Try a
Little Tenderness, supra note 5, at 1008. Cf. Gulf & Western Ind., Inc. v. Great Atlantic &
Pacific Tea Co., Inc., 476 F.2d 687 (2d Cir. 1973). Second, injunctive relief at the pre-
liminary stages of an offer is less costly for all parties, even though it may in many
cases block the offer. Id. at 1009. Finally, a view like that taken in Electronic Specialty—
that no relief can be granted even after a clear violation—is in plain conflict with the
purpose of Congress in passing the Williams Act. Id. at 1012-13. But see Rondeau v. Mosinee
Paper Corp., 422 U.S. 49 (1975) (injunctive relief for a mere technical violation denied),
for the most recent Supreme Court interpretation. The Mosinee case can be distinguished,
however, from typical tender offer litigation. See the text accompanying note 212, supra.

. 280 Since recent courts have been more favorably inclined to grant relief for technical
violations, see note 229, supra, the view that the courts have been unable to give adequate
relief is no longer as valid as was the case in the early 1970's. See Try a Little Tenderness,
supre note S5, at 1007-11.

On the other hand, some recent decisions, in order to allow the offer to go forward
and to facilitate divestiture, have instituted hold separate orders. These orders require the
offeror, after successful completion of the tender offer, to hold and maintain the target
company as a separate, viable, and going concern. Missouri Portland Cement Co. v.
Cargill, Inc., 498 F.2d 851 (2nd Cir. 1974); Copperweld Corp. v. Imetal, Inc,, 403 F. Supp.
579 (W.D.Pa. 1975); ICM Realty v. Cabot, Cabot & Forbes Land Trust, 378 F. Supp.
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other hand, even if the suit arises during the early stages of the offer,
the delay caused by the trial is often sufficient to discourage even the
most scrupulous tender offerors.?®! Indeed, this delay has made the law-
suit a favorite defensive tactic.?®* As a result, judicial enforcement of
the Williams Act has generally proved to be either too little or too late.

The disclosure requirements of the Indiana Act, on the other hand,
offer more effective protection of shareholders. The Indiana Act is
administratively enforced by the Securities Commissioner, a procedure
which has several important effects. First, since the hearings are held
before the offer becomes effective, a remedy can more effectively be
developed to suit the violation.?®® For example, if the violation is in some
minor detail, the offeror can easily correct it, since the offer is still in-
effective. No one will have been hurt by the improper disclosure, and
the corrected offer can then proceed on schedule.?** Similarly, under the
provisions governing appeals from the Commissioner’s ruling, a scrupu-
lous offeror is protected from appeals interposed merely to impede the
progress of a fair offer.?®® Moreover, the hearings ordered by the Com-
missioner can be conducted in a few days, minimizing the delay arising

918 (S.D.N.Y. 1974); Maryland Cas. Co. v. American General Ins. Co. 232 F. Supp. 620
(D.D.C. 1964).

In addition, one commentator has recommended what he calls a “conditional injunc-
tion” as a solution for the severity and time delay problems inherent in injunctive relief.
The idea is that an offeror who improperly discloses would be enjoined conditionally,
the condition being his failure to properly amend his disclosure. If he amends the dis-
closure to comply with the guidelines of the Williams Act, say, then the injunction is
lifted and the offer resumes. Note, Judicial Control of Cash Tender Offers—A Few
Practical Recommendations, 50 Inp, L.J. 114, 130 (1974). This is remarkably similar to
the review under the Indiana Act, since the Commissioner’s ruling is delivered early, at
a time when amendment with substantial harm is still relatively easy.

281 Try a Little Tenderness, supra note S, at 1012-13. See the text accompanying notes
234-36, infra.

282 For a discussion of the use of a lawsuit as a defensive tactic, see Hayes & Taussig,
supra note 5, at 146; Sckmultz & Kelly, supra note 5, at 129-30.

233 See notes 228-30 supra.

234 Compare this result with the problems in Otis Elevator Co. v. United Technologies
Corp. 405 F. Supp. 960 (S.D.N.V. 1975), supra note 4. United made several revisions of its
offer during the litigation, contributing to the confusion to which Otis most objected.
Under the Indiana Act, United could bave obtained a quicker ruling on the offer and its
amendments. More importantly, the offer would still have been ineffective during the
hearing process, so that all the revisions of the offer would not have so confused the
stockholders.

285 Under Inp. CobE § 23-2-3-11 (Burns Supp. 1976), the ruling of the Commissioner
at the end of the hearings remains in effect during the appeal process. Although the Act
allows the circuit or superior court to stay the ruling under proper circumstances, the
language clearly indicates that the ruling should not normally be stayed by the reviewing
courts. Indeed, the Indiana Act eliminates the power to stay the Commissioner’s ruling,
Moreover, the amendments give the Commissioner’s ruling the status of prima-facie evidence
in the appeal. Consequently, when the Commissioner rules that the disclosure is sufficient,
an appeal of his ruling will not further slow the progress of the offer. Thus, a ruling on the
disclosure can be delivered at an early date without giving the target company an easy
weapon to continually delay a legitimate offer. See note 230 supra.
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from litigation.?®® The Indiana Act can therefore provide speedy and
effective enforcement of tender offer disclosure regulations. If the re-
view process is properly conducted, the offeror will not be burdened
severely. As a result, the Indiana Act may be more effectively enforced
than the Williams Act, while substantially preserving the balance in-
tended by Congress. The offeror is subjected to the scrutiny of inde-
pendent review by the Securities Commissioner, thus relieving the tar-
get company and the offerees of much of the burden of prosecuting
possible violations; nonetheless, the offeror will in turn benefit from
quicker initial rulings on the adequacy of the disclosure and the addi-
tional protection from appeals designed solely to delay the offer. Thus,
the offeror is both burdened and benefited in 2 way which maintains
the congressionally—intended balance, while further protecting share-
holders. Consequently, no preemption problem should arise because the
balance has been maintained.

However, unlike the Williams Act, the Indiana Act requires more
than just fair disclosure. The Commissioner has the power to determine
if the offer is fair and equitable.?8” Beyond the effect substantive review

238 Under Inp. CopE §23-2-3-2(e-f) (Burns Supp. 1976), the review and hearing
process could take a very long time. See notes 25-32 supra and text accompanying. The
Act merely establishes the maximum period of time the process can remain dormant.
However, the Commissioner can expedite the process through his own energetic efforts.
For example, in the United Technologies’ bid for Otis Elevator stock, see note 4 supra,
Commissioner Hafsten moved the hearing process on a rapid schedule. Instead of waiting
twenty days for Otis, the target company, to demand a hearing, the Commissioner issued
a cease and dssist order one day after the offer was announced. The hearing began five
days later, and a ruling was delivered on Oct. 27, just twelve days after the announcement.
This type of energetic action from the Commissioner will minimize the criticism that the
Indiana Act eliminates the advantage of speed. However, instead of depending on the
efforts of the Commissioner, Indiana should amend the Act to reduce the dormant periods
between filing, hearing order, the hearing, and the ruling to levels which will not allow
the Indiana Act to be a mere tool for delaying legitimate tender offers.

237 Inp. CobE § 23-2-3-2(e) (Burns Supp. 1976). See notes 25-32 suprc and text
accompanying (discussion of enforcement of this provision); notes 227-32 supra and text
accompanying (discussion of effect of § 2(e) on balance between offeror and target com-
pany). This review provision can be seen as an extension of similar powers exercised under
the state securities laws. Although Indiana has no identical provision for review of regis-
tration statements, Inp. Cobe §23-2-1-7(2)(1) (Burns Supp. 1976) contains a general
prohibitien against fraudulent acts or violations of Inp. Copk. §23-2-1-1 et seq. (Burns
1971) in the registration statements, other states give the commissioners power to regulate
the substantive fairness of the offer. See In the Matter of the Proposed Exchange Offer
by Northwest Industries, Inc. of Certain Debentures, Preferred Stock, and Warrants to
Holders of Shares of Common Stock of the B.F. Goodrich Company, File No. 24040 (Ohio
Dep’t of Commerce, Div. of Sec. May 1, 1969) CCH Brue Sky L. Rep. 70,816; Release
of Wisconsin Office of Commissioner of Securities, CCH Brue Sky L. Ree. 70,805 (Feb.
10, 1969) (where the Wisconsin Securities Commissioner ruled that General Host’s offer
was unfair and blocked its application to Wisconsin shareholders, because the financial
statements of General Host indicated that it would have difficulty servicing the debt and
preferred stock payments on the securities Armour's (the target) shareholders would
receive in the exchange).
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of the offer may have on the balance of power between the offeror and
target,?®® such a review frustrates the policy underlying the Williams
Act. That policy demands disclosure of information sufficient to enable
the shareholders to make an intelligent decision; the shareholder, how-
ever, remains the final arbiter of the economic worth of the offer.2%®
Since the Commissioner may deny effectiveness to an offer which he
believes unfair to the shareholders, the Act may deny shareholders the
right, preserved under the Williams Act, to judge the ultimate value of
the offer. Therefore, although the review process may not in fact dis-
rupt the balance of power established by Congress, it nevertheless con-
flicts with the Williams Act at least in spirit. As a result, this provision
should be amended so as to coalesce with the federal scheme, which
emphasizes the rights of the shareholders as arbiters of the offer.

A second group of provisions which may disrupt the balance of
power between the parties is that which regulates the timing®® of the
tender offer.?** Despite the shareholder benefits that additional time

However, the justification for the regulation of the substantive fairness under state
securities laws is territorial, while the Indiana Act proposes to have extraterritorial powers.
Thus, 2 more powerful justification for the substantive review by the Indiana Commis-
sioner is the doctrine of internal affairs. See gemerally notes 78-91 supre and text ac-
companying.

238 The review of the substantive fairness of the offer by the Commissioner may tip
the balance intended by the Williams Act in two ways: (1) only the actions of the
offeror are reviewed for the fairness to the offerees, while no review of the action of
the target company is made; and (2) if the process becomes a long, fact finding review,
the delay from the hearings will eliminate one of the offeror’s last advantages—speed.
That delay will benefit target company management aend burden the offeror.

239 The intent of Congress was not to make the decision for the stockholder, but to
provide him with all the “material” information he would need to make his own decision.
Note, Judicial Control of Cask Tender Offers—A Few Practical Recommendations, 50 Inp.
L.J. 114, 122 (1974). Cf. Secourrries LaAw—FRraup, supra note 5; Try e Little Tenderness,
supra note 5, at 998-1000 (discussion of inequitable distribution of information). The
purpose was to correct the unequal distribution of information so that the offeree, not
the government, could make the decision.

240 See note 17 supra. For a good discussion of the importance of time to a cash offer,
see Note, Judicial Control of Cask Tender Offers—A Few Practical Recommendations,
50 Inp. L.J. 114, 119-22 (1974). As a thumbnail guide on the average speed of tender
offers, an old study indicated the median period is seventeen days. Hayes & Taussig, supra
note 5, at 141. In addition, the New York Stock Exchange Company Manual A-180 sug-
gests preferred timing schedules. “While it is desirable that a period of about 30 days be
used, a tender offer should remain open for a minimum of 10 days, so that all stock-
holders, even though they live at a distance, will have ample opportunity to learn of the
tender offer and to tender the shares” As quoted in Commonwealth Oil Ref. Co. v.
Tesoro Petroleum Corp., 394 F. Supp. 267, 275, n.1 (SD.N.Y. 1975).

241 The New York Stock Exchange claimed that the advance filing requirement in
state statutes would cause severe disruption in the trading of the stock of the target
company. Therefore, the exchange wished to be exempted from state laws. See 1 BNA Sec.
Rec. & L. Rep. A-11, A-11-12 (June 4, 1969). The motive for this was probably not
that the advance notice is such a disruptive factor, but that the Exchange did not wish
to comply with the numerous state laws which are more far reaching than the federal
provisions. Tender offers, by nature, disrupt trading in the target company. The advance
notice requirement at most simply prolongs for a few days this disruption. On the other
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might provide,?*? “speed is an asset of the offeror which the [Williams]
Act does not dislodge.”**® The Williams Act conspicuously omits any
advance notice?® requirement and contains weaker withdrawal®*® or
pro rata acceptance®*® provisions. The Indiana Act, on the other hand,
requires advance notice of an offer®®” and imposes both liberal with-
drawal?*® and pro rata acceptance®*® requirements. An advance notice
requirement is certainly no new provision, since it was incorporated in
the registration provisions of the 1933 Act.?®® However, advance notice
requirements were discussed at length in the enactment of the Williams
Act.?! The rejection of this provision is strong evidence that Congress
felt that advance notice filing was detrimental to tender offers. Congress
could also have determined that imposition of an advance notice require-
ment on offerors would shift the balance too much in favor of target
companies. In other words, the objection may not have been to the
principle of advance notice, but rather to its effect on the balance of
power. If that be the case, then Indiana may impose an advance notice
requirement, so long as the balance is maintained.

In general, an advance notice provision will tip the balance in favor
of the target company, since the chief advantages of the offeror, speed
and surprise, are thereby eliminated.?®® Professor Branson offers evi-

hand, with the advance notice, the offer can be conducted at a slower pace, with less
need for wild, spontaneous accusations from the parties. Each party will have sufficent
time to prepare informative arguments in support of their positions and take their claims
to the Commissioner. In any event, Britain has adopted a slower approach to the timing
issue without any significant increase in disruption. See notes 252-53 infra. During the
hearing process, Congress reviewed an advance filing provision, but that provision was
never included in the final notice. Hayes & Taussig, supre note 5, at 145, Such a view is
very strong. evidence that any state advance filing provision may in fact conflict with
the Williams Act and be preempted by it. On the other hand, Congress may simply have
felt that an advance notice requirement in the Williams Act would tip the balance too
much in favor of the target. Thus, the objection may not have been against the principle
of advanced filing, but only its applications under the Williams Act.

242 See Bromberg, supra note 3, at 662-63 (the swiftness with which tender offers are
conducted makes the protection supposedly provided by the withdrawal and pro rata
rights under the Williams Act virtually useless). But see Try a Little Tenderness, supra
note 5, at 999 (the safeguard does not protect the offerees).

243 Commonwealth Oil Ref. Co. v. Tesoro Petroleum Corp., 394 F. Supp. 267, 275
n. 1 (S.D.N.Y. 1975). See note 241 supra (Congress rejected a prior notice provision).

244 See note 124 supra.

245 See note 126 supra.

246 see note 127 supra.

247 See note 124 supre and text accompanying.

248 See note 126 supra and text accompanying.

249 See note 127 supre and text accompanying.

250 §8, 15 U.S.C. § 77h (1971).

251 See note 222 supra.

252 See Hayes & Taussig, supra note S, at 145; Commerce Clause Limitations, supra
note 5, at 1169, But see, Branson, supra note 5. Although British takeover legislation does
not require advance notice disclosure, the offeror is required to keep his offer open for at
Jeast twenty-one days. The legitimate tender offers are not adversely affected by the passage
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dence that some delay will not discourage legitimate, fair tender offers.
Under British law, for example, although advance notice is not required,
the offer must be kept open for at least 21 days. Branson notes that the
21-day rule has not discouraged tender offers in Britain. Indeed, tender
offers are viewed more favorably there than in the United States, be-
cause there is less pressure on shareholders to make a hasty decision
based on little information.25

Under the Indiana provisions, target management -has adequate
time to prepare useful studies and analyses of the future of the target
and its present market value. The offeror will also be able to amend the
terms of the offer without the confusion that normally attends such
amendments, since the offer will not yet be effective.? In this sense, the
Indiana Act may offer the benefits of the British practice, with every-
thmg done under much less pressure.

The delay provisions, however, do handicap the offeror in practi-
cal terms, so much so that it may be doubtful that these provisions can
survive preemption analysis, even in light of the benefits to the invest-
ing public. Perhaps by imposing counterbalancing restraints on the
target management, the Indiana legislature could preserve the delay
provisions which are of great importance to shareholders, without un-
reasonably tipping the scales against the offeror contrary to the con-
gressional scheme. The actions of incumbent management may be re-
strained, for example, so as to offset the burdens imposed by the timing
provisions on the offeror, and to enhance investor protection. Preserv-
ing the balance between offeror and target need not mean preserving
the precise regulatory scheme chosen by Congress. Although the Indiana
Act as it stands offers excessive tactical advantage to incumbent man-
agement,?™ an amendment of the Act incorporating restrictions on the
target’s use of defensive tactics,?®® the adoption of strict standards for
injunctive relief, and an expeditious and even-handed hearing system

of a few days. Branson, supra note 5, at 724-25. The burden on the less bona fide offers
is a small price to pay for the benefits that will accrue to the offerees by the extra time.
Cf. HR. Rep. No. 1711, 90th Cong., 1st Sess., reprinted in [1968] U.S. Cope Cong. &
Ab, News 2811 (the House report said the burden of disclosure to the offeror who is
afraid to subject his terms to the light of disclosure is a small price to pay for investor
protection.) In addition, advance filing of disclosure statements is required for registration
of securities. Securities Act of 1933 §8(a), 15 U.S.C. 77h(a) (1970). The registration of
securities has not only protected investors, but also enhanced the public confidence in the
securities industries. 113 Cong. Rec. 24664 (Sen. Williams Comments).

253 Branson, supre note 5.

254 See note 234 supra.

255 See notes 162-73 supra and text accompanying.

256 See notes 178-81 supra and text accompanying.
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would not only further increase the protection of shareholders, but would
also maintain the congressionally—adopted balance of power.

There is some evidence that Congress anticipated state legislation
in this field. At the time the Williams Act was enacted, Virginia had
already adopted its own statute in the area.?®” Congress may have
adopted a neutral position in the contest between the offeror and man-
agement precisely because it was unsure what effect federal legislation
would have on tender offers. Congress has been sensitive to the impact
of the Williams Act, as evidenced by the 1970 Amendments.®® It is con-
sistent with this tentative congressional attitude to allow the states to
perform a laboratory function in an unsettled area. Although Congress
is free to bar state participation, it may also profit from the experience
of states which adopt modified tender offer schemes, and amend the
federal scheme accordingly. This suggests that state modification of the
national scheme for the regulation of tender offers should not fall victim
to preemption, and that the Indiana Act, at least if modified as herein
proposed, would survive under the Supremacy Clause.*®

CoNCcLUSION

Although the Indiana Business Takeover Act incorporates many
devices already used in the regulation of corporate power and of securi-
ties, the use of these devices creates constitutional difficulties for the
Act. Although other provisions of state corporation laws which control
power relationships have extraterritorial impact, because the Act regu-
lates the sale of securities, its extraterritorial reach raises additional due
process issues. However, the proper analysis of this due process question
requires only that the state have an interest in legislating. That interest
in this case is the protection of shareholders of the target corporation
during the struggle for control over it. Conceptually, this can be viewed
as the regulation of corporate internal affairs, a traditional concern
of the states as regards corporations whose charters they issue. Where
the corporation has such extensive dealings within the state that it is
within the definition of a psuedo-foreign corporation, courts have

257 Code of Virginia §13.1-528 et seq. (1950), effective March 5, 1968. CCH BLUE
Sky L. Ree. 49,228, The Williams Act was not passed until July 29, 1968. See note 42
supra. “But Congress, embroiled in controversy over policy issues, rarely anticipates the
possible ramifications of its acts upon state laws.” Pre-emption as o Preferential Ground,
supra note 194, at 209.

258 Pyub. L. 91-567 among other things lowered the point at which a person’s holdings
require the filing of Schedule 13D from 10% to 5%. 15 U.S.C. § 78m(d) (1971).

259 Courts probably will not do this. The enforcement of the Supremacy Clause is,
after all, the job of the courts. See Pre-emption as a Preferential Ground, supra note 194,
at 209-10.
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allowed states to intervene in areas which are considered corporate
internal affairs. However, a state interest in the protection of its
citizen shareholders, as opposed to shareholders of its citizen corpo-
rations, is probably not sufficient to justify extraterritorial regulation.
The resolution of these issues is by no means clear, but the interests
of certainty and uniformity will be served if the Act is limited in its
application to corporations incorporated within the state of Indiana.
This is the traditional criterion for choice of laws problems, but
pseudo-foreign corporations have increasingly been subjected to the
laws of the forum state. A limitation of the application of the Act to
corporations incorporated in Indiana would alleviate both due process
and hard choice of laws problems.

Because the Act requires the transfer of corporate securities which
may take place in interstate commerce, it raises commerce clause prob-
lems. Most commentators would apparently agree that, as it stands,
the Act will inhibit commerce in these securities; this inhibition will
at the same time render meaningless many of the benefits which the
Act would provide shareholders. A modification of two features of the
Act is suggested. The first is to shorten the advance notice period to
a length of time which would provide the commissioner time to act
whenever necessary, and yet not provide the target company with so
much advance warning that defeat of the offer is inevitable. The
second is to restrict the defensive tactics available to the target corpo-
ration to those which will benefit shareholders and are not intended
solely to frustrate the offer.

Because of federal regulation of tender offers under the Williams
Act, there are also preemption problems. In part these are met by the
non-preemption section of the 1934 Act, which limits preemption to
cases of actual conflict. However, since the Williams Act’s regulation
of tender offers establishes a balance between the parties, a state act
which disrupts this balance, as Indiana‘s Act does, would conflict and
be preempted. It is suggested that balance does not mean identity of
regulatory schemes, and if the Indiana Act can be modified so as to
weigh on target and offeror in roughly the same proportions as the
Williams Act, there would be no conflict. The changes suggested to
redress the commerce clause burdens will also apply here.

Finally, the Williams Act has not proved entirely satisfactory,
especially because it has spawned so much litigation. A system of advance
disclosure and administrative review could work much more smoothly
and keep tender offers out of the courts. The Indiana Act should be a
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step in the direction of speedy review of disclosure and steady progress

toward the resolution of a tender offer. As such, its operation should

be studied as a laboratory function rather than immediately be preempted.
Pamre T. SiMpson
PaiLre C. GENETOS
James D. Moogre
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