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Race, the Immigration Laws, and
Domestic Race Relations: A “Magic
Mirror”! into the Heart of Darkness

KEVIN R. JOHNSON®
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1 The “magic mirror” metaphor is from Lennon v. INS, 527 F.2d 187 (2d Cir. 1975), in
which the court stated that the list of grounds for exclusion of noncitizens from admission into
the United States “is like a magic mirror, reflecting the fears and concerns of past
Congresses.” Id. at 189 (emphasis added).

* Professor of Law, University of California at Davis. A.B., University of California at
Berkeley; J.D., Harvard University. This paper, which is part of a larger project analyzing the
implications of the immigration laws for U.S. citizens, was prepared for the Critical Race
Theory Conference at Yale Law School in November 1997. I thank the participants at that
conference, especially Mary Romero, Margaret Montoya, Leslie Espinoza, Chris Cameron,
Deborah Waire Post, Jo Carrillo, John Park, Maria Ontiveros, and Neil Gotanda, for their
comments and support. Correspondence with Richard Delgado on preliminary ideas focused
my thinking; his encouraging comments on a draft proved valuable. I am indebted to Michael
Olivas for his continued encouragement and support as I test new academic waters.
Conversations with George A. Martinez, as well as his comments on a draft, assisted greatly
in the evolution and development of the arguments in this paper. I also thank John Scanlan,
Sylvia Lazos, Stephen Shie-Wei Fan, Guadalupe Luna, Jack Chin, Victor Romero, Jan Ching-
An Ting, Gil Gott, and Alex Aleinikoff for helpful, though often critical, comments on a draft.
Frank Valdes offered insightful suggestions on an adapted version of this paper. I, of course,
am responsible for all errors. Christine Shen, Melissa Corral, and Sushil Narayanan provided
first-rate research assistance.
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Well Papa go to bed now it’s getting late
Nothing we can say can change anything now

Because there’s just different people coming down here now
and they see things in different ways

And soon everything we’ve known will just be swept away.'

INTRODUCTION

In the face of persistent, often virulent attacks in the popular press,® as well as
academia,’ the critical study of the impact of race on the social fabric of the
United States continues. Despite the rich analysis of race in critical scholarship,
a body of law chock full of insights remains largely unexplored.* Immigration
law traditionally has been considered a specialty area of practitioners spurned by
academics. However, the treatment of “aliens,” particularly noncitizens of color,
under the U.S. immigration laws reveals volumes about domestic race relations
in the nation. A deeply complicated, often volatile, relationship exists between
racism directed toward citizens and that aimed at noncitizens. Peter Brimelow’s
anti-immigrant book, Alien Nation,’ exemplifies this relationship; while
ostensibly criticizing the state of U.S. immigration law, the book attacks
affirmative action, “Hispanics,” multiculturalism, bilingual education, and
virtually any program designed to remedy discrimination in the United States.

As the legacy of chattel slavery and forced migration from Africa would have
it, the United States has a long history of treating racial minorities in the United
States harshly, at times savagely. Noncitizen racial minorities, as foreigners not
part of the national community, generally have been subject to similar cruelties

1. BRUCE SPRINGSTEEN, Independence Day, on THE RIVER (Columbia Records 1980).

2. See, e.g., Alex Kozinski, Bending the Law, N.Y. TIMES, Nov. 2, 1997, § 7, at 46
(reviewing Beyond All Reason by Daniel A. Farber and Suzanna Sherry); Neil A. Lewis, For
Black Scholars Wedded to Prism of Race, New and Separate Goals, N.Y. TIMES, May 5, 1997,
at B9; Richard A. Posner, The Skin Trade, NEW REPUBLIC, Oct. 13, 1997, at 40 (reviewing
Beyond All Reason); Jeffrey Rosen, The Bloods and the Crits, NEW REPUBLIC, Dec. 9, 1996,
at 27,

3. See, e.g., DANIEL A. FARBER & SUZANNA SHERRY, BEYOND ALL REASON (1997);
Randall L. Kennedy, Racial Critiques of Legal Academia, 102 HARV, L. REV, 1745, 1749
(1989); Mark Tushnet, The Degradation of Constitutional Discourse, 81 GEO. L.J. 251 (1992);
see also Keith Aoki, The Scholarship of Reconstruction ard the Politics of Backlash, 81 Iowa
L. REvV. 1467, 1471-72 (1996) (observing that Critical Race Theory has been the subject of
“‘attack’ scholarship” designed “to preempt and shut down debate™).

4. There are, of course, some works that consider the relationship between immigration
and race relations. See, e.g., Bill Ong Hing, Beyond the Rhetoric of Assimilation and Cultural
Pluralism: Addressing the Tension of Separatism and Conflict in an Immigration-Driven
Multiracial Society, 81 CAL. L. REV. 863 (1993).

5. PETER BRIMELOW, ALIEN NATION (1995).
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but also have suffered deportation,® indefinite detention,” and more. The
differential treatment is permitted, if not encouraged, by the disparate bundles
of legal rights afforded domestic minorities and noncitizen minorities.

In analyzing the treatment of noncitizens in the United States, immigration law
offers an invaluable vantage point because of its unique characteristics vis-a-vis
traditional constitutional law. The so-called “plenary power” doctrine, which
historically has shielded substantive immigration judgments by the political
branches of government from meaningful judicial review, bestows great
discretion on the U.S. Government to establish rules regulating the admission of
noncitizens into the country.® Born in an era when Congress acted with a
vengeance to exclude Chinese immigrants from this nation’s shores,’ the plenary
power doctrine remains the law, though perhaps narrowed somewhat in scope.®
Moreover, the Supreme Court has invoked the doctrine to permit the federal
government, and at times the states, to discriminate against immigrants with the
lawful right to remain permanently in this country.!!

In sharp contrast to the limited constitutional rights of noncitizens, citizens
enjoy a full array of protections under the Constitution and a multitude of other
laws.'? Racial minorities, for example, may rely on the Equal Protection Clause
of the Fourteenth Amendment to challenge discriminatory governmental action’®
and the Civil Rights Act of 1964 to fight racism in the workplace." Although the

6. Cf. Bridges v. Wixon, 326 U.S. 135, 147 (1945) (emphasizing that deportation of a
noncitizen “may result in the loss ‘of all that makes life worth living’”) (quoting Ng Fung Ho
v. White, 259 U.S. 276, 284 (1922)).

7. See, e.g., Barrera-Echavarria v. Rison, 44 F.3d 1441 (9th Cir. 1995) (en banc) (holding
that the Attorney General had legal authority to indefinitely detain a Cuban noncitizen whom
Cuba refused to allow to return).

8. See infra text accompanying notes 231-41 (describing doctrine).

9. See infra text accompanying notes 52-54 (analyzing genesis of plenary power doctrine
in Chinese exclusion cases).

10. See infra text accompanying notes 231-41 (discussing modern significance of doctrine);
see, e.g., Fiallo v. Bell, 430 U.S. 787, 792 (1977) (upholding gender and legitimacy
classifications in immigration laws); Kleindienst v. Mandel, 408 U.S. 753, 765-67 (1972)
(rejecting constitutional challenge to denial of nonimmigrant visa to Marxist academic on
ideological grounds); Boutilier v. INS, 387 U.S. 118, 122-23 (1967) (allowing exclusion of
homosexuals). .

11. See Mathews v. Diaz, 426 U.S. 67, 78-84 (1976) (upholding discrimination against
lawful permanent residents in federal medical benefits program); infra note 235 (citing
decisions permitting states to discriminate between citizens and lawful permanent residents).

12. For a communitarian critique of the proliferation of rights, see MARY ANN GLENDON,
RIGHTS TALK (1991).

13. See, e.g., Brown v. Board of Educ., 347 U.S. 483, 493 (1954); ¢f. United States v.
Virginia, 518 U.S. 515, 531-58 (1996) (holding that Virginia’s exclusion of women from
Virginia Military Institute violated Equal Protection Clause). The Fourteenth Amendment,
however, offers uncertain protections to noncitizens. See infi-a text accompanying notes 41-46
(analyzing law in this regard).

14. See, e.g., Robinson v. Shell Qil Co., 117 S. Ct. 843 (1997) (reversing dismissal of Title
VI claim alleging racial discrimination by employer). In contrast, the Supreme Court held that
Title VII does not bar discrimination on the basis of alienage status. See Espinoza v. Farah
Mfg. Co., 414 U.S. 86, 95 (1973).
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close of the twentieth century has been marked by rollbacks in legal protections
for minorities, ' the law, at least in theory, serves to protect discrete and insular
minorities from the excesses of the political process.!®

Rather than just a peculiar feature of U.S. public law, the differential treatment
of citizens and noncitizens serves as a “magic mirror” revealing how dominant
society might treat domestic minorities if legal constraints were abrogated.
Indeed, the harsh treatment of noncitizens of color reveals terrifying lessons
about how society views citizens of color. For example, the era of exclusion of
Chinese immigrants in the 1800s occurred almost simultaneously with punitive,
often violent, action against the Chinese on the West Coast.'” Efforts to exclude
and deport Mexican citizens from the United States, which accelerated over the
course of the twentieth century, tell much about how society generally views
Mexican American citizens.'® Similarly, the extraordinarily harsh policies
directed toward poor, Black, Haitian persons, seeking refuge from violent
political and economic turmoil in Haiti, leave little room for doubt—if there were
any—about how this society as a whole views its own poor Black citizens.' The
out-group homogeneity thesis from psychology, in which in-groups generally
view out-groups, such as racial minorities, as homogeneous, lends support to this
insight.*®

Oddly enough, even while the attacks on immigrants of color pervade the
national consciousness, some informed observers claim that racism is a historical

15. See, e.g., Adarand Constructors, Inc. v. Pefia, 515 U.S. 200, 225 (1995) (holding that
all racial classifications, including those in federal program designed to foster minority
enterprise, are subject to strict scrutiny); City of Richmond v. J.A. Croson Co., 488 U.S. 469,
498 (1989) (invalidating city’s minority business program as violation of equal protection);
Taxman v. Board of Educ., 91 F.3d 1547 (3d Cir. 1996) (holding that affirmative action plan
was unlawful), cert. granted, 117 S. Ct. 2506, cert. dismissed, 118 S. Ct. 595 (1997); see also
infra note 23 (citing cases upholding end of and invalidating affirmative action programs).

16. See United States v. Carolene Prods. Co., 304 U.S. 144, 152-53 n.4 (1938) (recognizing
that “prejudice against discrete and insular minorities may be a special condition, which tends
seriously to curtail the operation of those political processes ordinarily to be relied upon to
protect minorities, and which may call for a correspondingly more searching judicial inquiry™);
see also JOHN HART ELY, DEMOCRACY AND DISTRUST 75-77 (1980) (exploring importance of
Carolene Products’s footnote 4 to constitutional theory of judicial review). This is not to
suggest that legal remedies for minorities have proven to be problem-free. Some argue that
liberalism’s belief that law will promote meaningful social change is misplaced. See, e.g.,
DERRICK BELL, FACES AT THE BOTTOM OF THE WELL (1992) (contending that racism is endemic
to United States); RICHARD DELGADO & JEAN STEFANCIC, FAILED REVOLUTIONS (1994)
(analyzing limits of achieving social reform through law); George A. Martinez, Legal
Indeterminacy, Judicial Discretion and the Mexican-American Litigation Experience: 1930-
1980,27 U.C. DAaVISL. REV. 555 (1994) (analyzing limits of litigation in achieving meaningful
social change for Mexican Americans in the United States).

17. See infa text accompanying notes 47-54 (analyzing circumstances surrounding Chinese
exclusion).

18. See infra text accompanying notes 150-78 (scrutinizing U.S. Government’s efforts to
exclude and deport Mexican immigrants as well as Mexican American citizens).

19. See infra text accompanying notes 179-206 (evaluating significance of Haitian
interdiction and repatriation for African Americans in the United States).

20. See infra text accompanying notes 258-60 (discussing theory).
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artifact in the United States,? or at least has greatly diminished as a driving force
behind policymaking as the twentieth century comes to a close.?2 Based in part
on this premise, political forces attack affirmative action,” multiculturalism,*
language minorities,” and ameliorative programs created in response to the civil
rights struggles of the 1960s. At the same historical moment, Congress, with
minimal resistance, has passed increasingly restrictive immigration laws, in the
name of fighting a range of social ills from welfare fraud to crime to terrorism
to “illegal” immigration.?® This Article contends that the fact that anti-immigrant
sentiment caught fire in tandem with the anti-minority backlash in the United
States is no coincidence.

Besides analyzing the history surrounding legal exclusions in the immigration
laws, I argue that the exclusionary laws reveal majority sentiment about racial
minorities in the United States. Subordination of Asian immigrants and the use
of quotas to exclude racialized peoples,?” among other devices, evolved into more

21. See, e.g., DINESH D’SouzA, THE END OF RACISM 3, 22-24 (1995).

22. See, e.g., Peter H. Schuck, Alien Rumination, 105 YALEL.J. 1963, 1966 (1996) (book
review) (“Racism in the United States has declined dramatically in recent decades, despite
frequent denials of this fact. I believe . . . that [though arguable] racism as such no longer
plays a crucial role in immigration law; certainly it plays a less significant role than it did
before 1965.”) (emphasis added) (footnotes omitted).

23. See, e.g., Coalition for Econ. Equity v. Wilson, 122 F.3d 692, 701 (Sth Cir.) (rejecting
constitutional challenges to California’s Proposition 209, which prohibits consideration of race
and gender in any state program), cert. denied, 118 S. Ct. 397 (1997); Hopwood v. Texas, 78
F.3d 932, 934 (5th Cir.) (holding that affirmative action by the University of Texas in law
school admissions violated Fourteenth Amendment), cert. denied, 116 S. Ct. 2580 (1996).

24. See, e.g.,, ARTHUR M. SCHLESINGER, JR., THE DISUNITING OF AMERICA (1992)
(contending that multiculturalism is destructive force in the United States); see also J. HARVIE
WILKINSON III, ONE NATION INDIVISIBLE (1997) (contending that ethnic separatism threatens
the nation).

25, See infra text accompanying notes 226-28 (discussing speak-English-only rules).

26. See, e.g., lllegal Immigration Reform and Immigrant Responsibility Act of 1996, Pub.
L. No. 104-208, §§ 501-553, 110 Stat. 3009, 3670-81 (limiting immigration and facilitating
deportation in number of ways); Personal Responsibility and Work Opportunity Reconciliation
Act of 1996, Pub. L. No. 104-193, §§ 400-451, 110 Stat. 2105, 2260-77 (limiting the receipt
of public benefits by legal immigrants); Antiterrorism and Effective Death Penalty Act of 1996,
Pub. L. No. 104-132, §§ 423, 502, 110 Stat. 1214, 1259, 1272 (providing, inter alia, that
noncitizens convicted of criminal offenses would receive limited or no judicial review of
deportation orders and creating a special tribunal responsible for deporting so-called terrorists).

27. See MICHAEL OMI & HOWARD WINANT, RACIAL FORMATION IN THE UNITED STATES (2d
ed. 1994) (analyzing how ideology and history contribute to the construction of races). This
contextual definition of “race” is particularly appropriate in analyzing the immigration laws.
Restrictionist immigration laws historically sought to limit immigration of groups of persons
today thought of as “white ethnics,” such as Jewish or Irish immigrants, because they were of
a different “race.” See infra notes 97-120 and accompanying text. Moreover, the international
law on which the asylum and refugee provisions of the U.S. immigration laws permitting
persons fleeing persecution on account of race are based, see Immigration & Nationality Act,
ch. 477, 66 Stat. 163 (1952) (as amended), §§ 101(a)(42), 241(b)(3) (codifed at 8 U.S.C.A. §§
1101(a)(42), 1231(b)(3) (West 1970 & Supp. 1998)), requires a liberal definition of “race.” See
OFFICE OF THE UNITED NATIONS HIGH COMM’R FOR REFUGEES, HANDBOOK ON PROCEDURES
AND CRITERIA FOR DETERMINING REFUGEE STATUS 9 68, at 18 (re-edited ed. 1992) (offering
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subtle forms of exclusion with the transformation of racial sensibilities in
modern times. Besides analyzing the treatment of minorities under the
immigration laws, this Article posits that the harsh treatment of immigrants of
color suggests how this nation might treat citizens of color if afforded the
opportunity. Absent the Constitution and other legal protections, domestic
minorities could expect no better treatment than their foreign brothers and sisters.
This is no idle concern. Not all that long ago, the United States Supreme Court
declared that African Americans “had no rights which the white man was bound
to respect.””® Though racial sensibilities have changed, this nation at times has
denied rights to racial minorities. To avoid the repetition of such events,
everyone, not just immigrant rights activists and immigration law scholars,
concerned with race relations in the United States should take interest in the
exclusionary aspects of our immigration laws.

This Article, however, is more than simply a summary of how racism has
infected immigration law and policy in the United States and how citizens as well
as noncitizens should be gravely concerned. It instead demonstrates how the
harsh treatment of noncitizens reveals just how this society views citizens of
color. As psychological theory suggests, the virulent attacks on noncitizens in
effect represent transference and displacement of animosity for racial minorities
generally.”® Because direct attacks on minorities on account of their race is
nowadays taboo, frustration with domestic minorities is displaced to foreign
minorities. A war on noncitizens of color focusing on their immigration status,
not race, as conscious or unconscious cover, serves to vent social frustration and
hatred.’® Hatred for domestic minorities is displaced to an available, more
publicly palatable, target for antipathy. These psychological devices help society
reconcile the view that “U.S. society is not racist” with the harsh treatment of
noncitizens of color. Noncitizens, so the story goes, deserve different treatment
because of their immigration status, not race.

Psychological theory also helps explain some historical oddities about U.S.
society’s seemingly contradictory treatment of different minority groups,
particularly African Americans, and groups historically classified as “foreign,”
such as Asian Americans and Latinos. Congress passed the anti-Chinese
exclusionary laws in the 1800s on the heels of the abolition of slavery and the
ratification of the Reconstruction Amendments, ostensibly intended to eliminate

interpretive guidance on relevant international law and stating that “[rJace . . . has to be
understood in its widest sense to include all kinds of ethnic groups that are referred to as ‘races’
in common usage”). ‘

28. Dred Scott v. Sandford, 60 U.S. (19 How.) 393, 407 (1856).

29. See infra text accompanying notes 261-88 (analyzing psychological theory as tool for
understanding relationship between anti-immigrant and anti-minority sentiment).

30. See, e.g., BRIMELOW, supra note 5. Though ostensibly complaining about immigrants
and immigration, Brimelow expresses deeper frustrations with multiculturalism, affirmative
action, and race relations in the United States. See Kevin R. Johnson, Fear of an “Alien
Nation”: Race, Immigration, and Immigrants, STAN. L. & POL’Y REV., Summer 1996, at 111,
113-17 (criticizing Brimelow’s analysis of these issues).
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all vestiges of this nation’s “peculiar institution.”*' What legal rights the country
formally extended to Blacks, it ruthlessly denied Chinese immigrants. Similarly,
a landmark achievement for African Americans, Brown v. Board of Education,”*
and its rejection of the “separate but equal” doctrine, was decided the same year
that the U.S. Government commenced “Operation Wetback,” a massive campaign
resulting in the deportation of tens of thousands of Mexican immigrants, as well
as U.S. citizens of Mexican ancestry.* Both examples reflect the appearance of
generosity toward African Americans, on the one hand, and a crackdown against
“foreigners” on the other. When law constrained attacks on the domestic
minority, animosity was displaced to foreign minorities in our midst and at our
borders. Maintenance of the racial status quo serves as the unifying theme
explaining these historical phenomena.* '
One might wonder why interrelationships such as these have gone unexplored
to this point. The subordination of non-Black racial minorities often has
remained invisible.’® Issues of race, being parsed into hues of Black and white,

31. KENNETH M. STAMPP, THE PECULIAR INSTITUTION at vii (1956); see infra text
accompanying notes 69-82 (analyzing relationship between these historical developments).

32.347 U.S. 483, 495 (1954). .

33. See infra text accompanying notes 150-78 (considering various anti-Mexican
campaigns, including infamous “Operation Wetback™).

34, See generally TOMAS ALMAGUER, RACIAL FAULT LINES: THE HISTORICAL ORIGINS OF
WHITE SUPREMACY IN CALIFORNIA (1994) (analyzing central organizing principle of white
supremacy in race relations in California); REGINALD HORSMAN, RACE AND MANIFEST DESTINY
(1981) (analyzing importance of belief of Anglo-Saxon racial superiority to doctrine of
Manifest Destiny).

Nothing in this Article should be read to suggest that racial discrimination is the exclusive
factor shaping the U.S. immigration laws. Rather, as I analyze in other work, see, e.g., Kevin
R. Johnson, An Essay on Immigration Politics, Popular Democracy, and California'’s
Proposition 187: The Political Relevance and Legal Irrelevance of Race, 70 WASH. L. REV,
629, 650-51 (1995), other factors not directly linked to race, such as concerns with the
perceived costs of immigration and its impact on the labor market, obviously have influenced
the development of the immigration laws. Nor does the Article take the extreme position that
every immigration law, intentionally or not, discriminates against racial minorities. Rather, I
modestly contend that race has influenced—and continues to influence —U.S. immigration law
and policy. Consequently, this Article analyzes how race, as one variable in a complex
multivariate equation, has affected the policymaking process and studies the relationship
between exclusionary immigration laws and the civil rights of domestic racial minorities.

35. See Richard Delgado, Rodrigo’s Fifieenth Chronicle: Racial Mixture, Latino-Critical
Scholarship, and the Black-White Binary, 75 TEX. L. REV. 1181, 1185 (1997) (book review).
“The Black/white framing of race issues must give way to a fuller, more differentiated
understanding of a multiracial, multiethnic society divided along the lines of race, class,
gender, and other axes in order to . . . contribute to the long-term empowerment of [racial
minorities].” Sumi K. Cho, Korean Americans vs. African Americans: Conflict and
Construction, in READING RODNEY KING, READING URBAN UPRISING 196, 196-97 (Robert
Gooding-Williams ed., 1993); see Kevin R. Johnson, Civil Rights and Immigration:
Challenges for the Latino Community in the Twenty-First Century, 8 LA RAZA L.J. 42, 64
(1995) (noting “tendency . . . to frame civil rights as an almost exclusively black/white issue™)
(footnote omitted); Margaret E. Montoya, Of “Subtle Prejudices,” White Supremacy, and
Affirmative Action: A Reply to Paul Butler, 68 U. CoLO. L. REV. 891, 925 (1997) (“Race
relations in this country are extremely complex. White supremacy is experienced by non-white
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have obscured the relationship between various forms of subordination of
different racial minorities.? In moving beyond this vision of race relations, we
must take care not to “dilute or obscure . . . [the] claims and interests [of African
Americans].”’ This Article contends that it is impossible to fully appreciate the
subordination of any particular racial minority group without understanding the
oppression of all minority groups.® To this end, Part I of the Article analyzes the
long history of racial and national origin exclusion in the immigration laws. Part
II focuses on the teachings of this exclusionary history for minority citizens as
well as noncitizens.

In the end, we peer into a heart of darkness where the deepest fears of racial
minorities—that a majority of society desires and has consistently strived for
Anglo-Saxon homogeneity and hegemony—are demonstrated to be more than
justified. One is left to ponder the frailties of the human condition, what we are
as a society, and the possibilities, if any, for racial harmony in the twenty-first

groups in different ways in different geographic regions under different historical conditions.”)
(emphasis in original).

36. George A. Martinez has made this point from a philosophical perspective. See George
A. Martinez, Aftican-Americans, Latinos, and the Construction of Race: Toward an Epistemic
Coalition, 19 CHICANO-LATINO L. REV. (forthcoming 1998); see also Angela P. Harris, The
Jurisprudence of Reconstruction, 82 CAL. L. REV. 741, 774-78 (1994) (contending that Critical
Race Theory, which has tended to focus on African American subordination, may benefit from
the study of subordination of women, lesbians and gay men, Asian Americans, Latinos,
indigenous peoples, and the poor); ¢f Lynn M. LoPucki, The Systems Approach to Law, 82
CORNELL L. REV. 479 (1997) (describing how “systems” analysis in non-legal disciplines
applies to study of law).

37. John O. Calmore, Exploring Michael Omi’s “Messy” Real World of Race: An Essay
for “Naked People Longing to Swim Free”, 15 LAW & INEQ. J. 25, 61 (1997); see Leslie
Espinoza & Angela P. Harris, Afterword: Embracing the Tar-Baby—LatCrit Theory and the
Sticky Mess of Race, 85 CAL. L, REv. 1585, 1596-605 (1997) (articulating case for “black
exceptionalism,” that is, the uniqueness of the African American experience in the United
States).

38. I elaborate on this argument in Kevin R. Johnson, Racial Hierarchy, Asian Americans
and Latinos as “Foreigners,” and Social Change: Is Law the Way to Go?, 76 OR. L. REV. 347
(1997). Two examples help illustrate the central point. The U.S.-Mexican War, which
culminated in the Treaty of Guadalupe Hidalgo in 1848, resulted from expansionist desires,
including the hope by some to protect the institution of slavery in the United States. See 1
RICHARD HOFSTADTER ET AL., THE UNITED STATES 230-31 (4th ed. 1976) (noting that Whigs
contended that war was designed to expand slavery to new territories). Thus, an effort to
maintain slavery and the subjugation of African Americans, was part of a chain of events
culminating in a treaty that many claim resulted in the subordination of Mexican Americans
in the Southwest. See, e.g., RODOLFO ACUNA, OCCUPIED AMERICA 28-39, 105-08 (1972);
RICHARD GRISWOLD DEL CASTILLO, THE TREATY OF GUADALUPE HIDALGO (1990);
Guadalupe T. Luna, “Agricultural Underdogs” and International Agreements: The Legal
Context of Agricultural Workers Within the Rural Economy, 26 N.M. L. REv. 9, 13-21
(1996). Similarly, race relations in Texas cannot be fully understood without analyzing the
history of the interactions between Anglo, Mexican American, and African American
communities; analysis of Mexican American/Anglo or African American/Anglo relations, for
example, would offer an incomplete picture. See generally NEIL FOLEY, THE WHITE SCOURGE:
MEXICANS, BLACKS, AND POOR WHITES IN TEXAS COTTON CULTURE (1997) (analyzing history
of race relations in central Texas).
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century. As Roberto Unger said about the legal academy, “[w]hen we came, they
were like a priesthood that had lost their faith and kept their jobs. They stood in
tedious embarrassment before cold altars. But we turned away from those altars
and found the mind’s opportunity in the heart’s revenge.”

1. THE HISTORY OF RACIAL EXCLUSION IN THE U.S.
IMMIGRATION LAWS '

Racism, along with nativism,*® economic, and other social forces, has
unquestionably influenced the evolution of immigration law and policy in the
United States. It does not exist in a social and historical vacuum. Foreign and
domestic racial subordination instead find themselves inextricably linked.

In untangling this history, keep in mind critical differences between traditional
immigration law and ordinary public law. Although the Equal Protection Clause
generally requires strict scrutiny of racial classifications in the laws,*! the
Supreme Court long ago—in a decision undisturbed to this day—upheld
discrimination on the basis of race and national origin in the admission of
noncitizens into the country.* Similarly, even though discrimination on the basis
of alienage status in modern times may mask an intent to discriminate against
racial minorities,* the Supreme Court ordinarily defers to alienage classifications
made by Congress.” Because the substantive provisions of the immigration laws

39. ROBERTO MANGABEIRA UNGER, THE CRITICAL LEGAL STUDIES MOVEMENT 119 (1986).

40. “Nativism” is the “intense opposition to an internal minority on the ground of its
foreign (i.e., ‘un-American’) connections.” JOHN HIGHAM, STRANGERS IN THE LAND 4 (2d ed.
1992). The classic historical study of nativism in the United States is id. For a summary of
nativism’s influence on the development of U.S. immigration laws, see Berta Esperanza
Hemandez-Truyol, Natives, Newcomers and Nativism: A Human Rights Model for the Twenty-
First Century, 23 FORDHAM URB, L.J. 1075, 1083-97 (1996).

41. See generally LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW § 16-14, at 1466-
74 (2d ed. 1988).

42, See, e.g., Chae Chan Ping v. United States (Chinese Exclusion Case), 130 U.S. 581
(1889).

43, Though the Supreme Court has held it impermissible to discriminate against minority
immigrants in the country, see Yick Wo v. Hopkins, 118 U.S. 356 (1886), it must be proven
that the state actor intentionally used alienage as a proxy for race. See Washington v. Davis,
426 U.S. 229 (1976). This formidable burden can rarely be satisfied. See Theodore Eisenberg
& Sheri Lynn Johnson, The Effects of Intent: Do We Know How Legal Standards Work?, 76
CORNELL L. REV. 1151 (1991) (demonstrating empirically that the discriminatory intent
requirement deters the filing of claims and results in a high loss rate for plaintiffs).

44, See Mathews v. Diaz, 426 U.S. 67, 84-87 (1976). But see Hampton v. Mow Sun Wong,
426 U.S. 88 (1976) (invalidating federal civil service rule barring employment of lawful,
permanent residents). State alienage classifications sometimes have been subject to strict
scrutiny. Compare Graham v. Richardson, 403 U.S. 365, 371-72 (1971) (applying strict
scrutiny to alienage classification in state welfare scheme), with Foley v. Connelie, 435 U.S.
291, 294-95 (1978) (declining to apply strict scrutiny in upholding a New York requirement
that police officers be U.S. citizens).
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historically have been immune from legal constraint,”® the political process
allows the majority to have its way with noncitizens.*

A. From Chinese Exclusion to General Asian
Subordination

The horrendous treatment of Chinese immigrants in the 1800s by federal, state,
and local governments, as well as by the public at large, represents a bitter
underside to U.S. history.*” Culminating the federalization of immigration
regulation,” Congress passed the infamous Chinese exclusion laws barring
virtually all immigration of persons of Chinese ancestry*® and severely punishing
Chinese immigrants who violated the harsh laws.* Discrimination and violence,
often rooted in class conflict as well as racist sympathies, directed at Chinese
immigrants already in the United States, particularly in California, fueled passage
of the laws.*! The efforts to exclude future Chinese immigrants from our shores
can be seen as linked to the deeply negative attitude toward Chinese persons
already in the country.

The Supreme Court emphasized national sovereignty as the rationale for not
disturbing the laws excluding the “obnoxious Chinese”* from the United States.
In the famous Chinese Exclusion Case, the Supreme Court stated that “[t]he

45. For an analysis of how the plenary power doctrine has caused courts to invoke
procedural due process norms and liberally interpret the immigration laws, see Hiroshi
Motomura, Immigration Law After a Century of Plenary Power: Phantom Constitutional
Norms and Statutory Interpretation, 100 YALE L.J. 545 (1990), and Hiroshi Motomura, The
Curious Evolution of Immigration Law: Procedural Surrogates for Substantive Constitutional
Rights, 92 CoLUM. L. REV. 1625 (1992).

46. See generally Kevin R. Johnson, Los Olvidados: Images of the Immigrant, Political
Power of Noncitizens, and Immigration Law and Enforcement, 1993 BYU L. REv. 1139
(analyzing the vulnerability of noncitizens in the political process).

47. See generally RONALD TAKAKI, STRANGERS FROM A DIFFERENT SHORE 79-130 (1989)
(documenting the treatment of Chinese immigrants in nineteenth century America). Not willing
to be passive victims, the Chinese community aggressively posed sophisticated legal challenges
to the various state and federal barriers placed in their paths. See generally CHARLES J.
MCCLAIN, IN SEARCH OF EQUALITY (1994) (chronicling resistance).

48. See generally GERALD L. NEUMAN, STRANGERS TO THE CONSTITUTION 19-43 (1996)
(tracing the shift from state to federal immigration regulation over the course of the 1800s).

49, See infra text accompanying notes 52-54 (discussing Chinese exclusion cases).

50. See Wong Wing v. United States, 163 U.S. 228, 233 (1896) (invalidating law providing
that a Chinese immigrant unlawfully in the country “shall be imprisoned [without a jury trial]
at hard labor”).

51. See generally ROGER DANIELS, ASIAN AMERICA 9-99 (1988); ELMER CLARENCE
SANDMEYER, THE ANTI-CHINESE MOVEMENT IN CALIFORNIA (2d ed. 1991). In 1871, for
example, mob violence against Chinese persons in Los Angeles resulted in the killing of at least
18 people. See id. at 48; see also DANIELS, supra, at 58-66 (describing anti-Chinese violence
on the West Coast during this period).

52. Fong Yue Ting v. United States, 149 U.S. 698, 743 (1893) (Brewer, J., dissenting); see
Frank H. Wu, The Limits of Borders: A Moderate Proposal for Immigration Reform, STAN. L.
& PoL’Y REvV., Summer 1996, at 35, 43-45 (summarizing Supreme Court decisions,
denominated as the “anti-Asian cases,” which upheld the Chinese exclusion laws).
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power of exclusion of foreigners [is] an incident of sovereignty belonging to the
government of the United States, as a part of [its] sovereign powers delegated by
the Constitution.”* Similarly, in Fong Yue Ting v. United States, the Court
reasoned that “[t]he right of a nation to expel or deport foreigners . . . is as
absolute and unqualified as the right to prohibit and prevent their entrance into
the country.”

Congress later extended the Chinese exclusion laws to bar immigration from
other Asian nations and to prohibit the immigration of persons of Asian ancestry
from any nation.*® The so-called Gentleman’s Agreement between the U.S. and
Japanese Governments in 1907-08 greatly restricted immigration from Japan.*
The Immigration Act of 1917 expanded Chinese exclusion to prohibit
immigration from the “Asiatic barred zone.”” A 1924 law, best known for
creating the discriminatory national origins quota system,”® allowed for the
exclusion of noncitizens “ineligible to citizenship,” which affected Asian
immigrants who as non-whites were prohibited from naturalizing.*

Other aspects of the immigration and nationality laws reinforced the anti-Asian
sentiment reflected in the exclusion laws. For example, the Supreme Court
interpreted the naturalization law, which allowed “white” immigrants as well as
(after the Civil War) persons of African ancestry to naturalize, as barring Asians
from naturalizing.* In United States v. Thind,*' the Court held that an immigrant
from India was not “white” and therefore was ineligible for naturalization.
Similarly, in Ozawa v. United States,* the Court held that a Japanese immigrant,
as a non-white, could not naturalize. This manipulation of the citizenship rights
of racial minorities harkens back to Dred Scott v. Sandford,®® in which the

53. Chae Chan Ping v. United States (Chinese Exclusion Case), 130 U.S. 581, 609 (1889).

54.149 U.S. at 707.

55. For an analysis of the impact of the immigration laws on the evolution of the Asian
American community in the United States, see BILL ONG HING, MAKING AND REMAKING ASIAN
AMERICA THROUGH IMMIGRATION POLICY, 1850-1990 (1993).

56. See DANIELS, supra note 51, at 123-28.

57. Ch. 29, § 3, 39 Stat. 874, 875-76 (repealed 1952); see HING, supra note 55, at 32.

58. See infra text accompanying notes 97-120 (analyzing the social forces resulting in the
passage of a national origins quota system in 1924).

59. Immigration Act of 1924, ch. 190, § 11(d), 43 Stat. 153, 159 (repealed 1952); see also
TAKAKI, supra note 47, at 209-10 (observing the impact of this restrictive exclusion ground on
immigration from Japan).

60. See generally IANF. HANEY LOPEZ, WHITE BY LAW (1996) (analyzing cases applying
the naturalization prerequisite that a noncitizen be “white”), The impact of the racial
prerequisite to the naturalization laws was ameliorated to some extent by the birthright-
citizenship rule, which bestows citizenship on virtually all persons born in the United States.
See United States v. Wong Kim Ark, 169 U.S. 649 (1898); see also Kevin R. Johnson, Racial
Restrictions on Naturalization: The Recurring Intersection of Race and Gender in Immigration
and Citizenship Law, 11 BERKELEY WOMEN’S L..J. 142, 152-53 (1996) (reviewing White by
Law and commenting on impact of birthright citizenship on children of noncitizens born in
United States).

61. 261 U.S. 204 (1923).

62.260 U.S. 178 (1922).

63. 60 U.S. (19 How.) 393 (1856).



1122 INDIANA LAW JOURNAL [Vol. 73:1111

Supreme Court held that a freed Black man was not a citizen for the purpose of
invoking the jurisdiction of the federal courts.

Incorporating the racial discrimination encoded in federal naturalization law,
state laws buttressed the racial hierarchy. A number of states, most notably
California, passed so-called “alien land laws” early in the twentieth century that
barred the ownership of certain real property by noncitizens “ineligible to
citizenship.”® The measures were directed at Japanese immigrants, who as non-
whites barred from naturalization, were “ineligible to citizenship.” The political
and social milieu in which these laws were passed demonstrates their racial
animus. For example, anti-Japanese venom dominated the campaign culminating
in the alien land law by initiative in California.® Despite the obvious racial
overtones, the Supreme Court rejected the contemporary challenges to the land
laws.%

Racism unquestionably influenced the anti-Asian exclusion in the immigration
laws.®’

The national climate of opinion, pervaded by racism and a burgeoning feeling
of ethnic superiority or what [has been] called the “Anglo-Saxon complex,”
certainly contributed not just to the violence but also to the virtual unanimity
with which the white majority put its seal of approval on anti-Chinese ends
if not means.®®

1. Chinese Exclusion and Reconstruction

Congress passed the first wave of discriminatory immigration laws not long
after the Fourteenth Amendment, which bars states from denying any person
equal protection of law, and other Reconstruction Amendments went into
effect.® With the harshest treatment generally reserved for African Americans

64. See Cockrill v. California, 268 U.S. 258 (1925); Terrace v. Thompson, 263 U.S. 197
(1923). For a further discussion of the alien land laws of California and other states, see Edwin
E. Ferguson, The California Alien Land Law and the Fourteenth Amendment, 35 CAL. L. REV.
61 (1947), and Dudley O. McGovney, The Anti-Japanese Land Laws of California and Ten
Other States, 35 CAL. L. REV. 7 (1947).

65. See Oyama v. California, 332 U.S. 633, 658-59 (1948) (Murphy, J., concurring)
(describing a “spirited campaign . . . waged to secure popular approval, a campaign with a
bitter anti-Japanese flavor” resulting in the passage of a land law by initiative in California);
Ferguson, supra note 64, at 62-73 (reviewing the anti-Japanese animus that motivated the
initiative’s passage). See generally DANIELS, supra note 51, at 100-282 (analyzing the growth
of anti-Japanese sentiment in the United States).

66. See supra note 64 (citing cases).

67. See THOMAS ALEXANDER ALEINIKOFF ET AL., IMMIGRATION PROCESS AND PoLICY 2 (3d
ed. 1995) (observing that the Chinese exclusion laws “like many later immigration laws . . .
were the product of economic and political concerns laced with racism and nativism”).

68. DANIELS, supra note 51, at 65 (citing BARBARA MILLER SOLOMAN, ANCESTORS AND
IMMIGRANTS (2d ed. 1972)); see MALDWYN ALLEN JONES, AMERICAN IMMIGRATION 227 (2d
ed. 1992) (noting that later anti-Japanese hysteria in California resuited in part from a “belief
in Anglo-Saxon superiority™).

69. See TRIBE, supra note 41, § 5-12, at 330; see also John Hayakawa Torok,
Reconstruction and Racial Nativism: Chinese Immigrants and the Debates on the Thirteenth,
Fourteenth, and Fifteenth Amendments and Civil Rights Laws, 3 ASIAN L.J. 55 (1996)
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formally declared unlawful, the nation transferred animosity to another discrete
and insular racial minority whose immigration status, combined with race, made
such treatment more socially acceptable and legally defensible.” This issue arose
in the congressional debates over ratification of the Fourteenth Amendment when
a member of Congress declared that Chinese persons could be treated less
favorably than African Americans because “[the Chinese] are foreigners and the
negro is a native.””!

The relationship between Chinese exclusion and the revolutionary
improvements for African Americans during Reconstruction often goes ignored,
even though pre-Civil War state laws regulating the migration of slaves served
as precursors to the Chinese exclusion laws.” Congress enacted the national
exclusion laws with the support of southerners interested in rejuvenating a racial
caste system as well as self-interested Anglos from California.”

It was no coincidence that greater legal freedoms for African Americans were
tied to Chinese misfortunes. As one historian observed, “[w]ith Negro slavery a
dead issue after 1865, greater attention was focused [on immigration from
China].”™ Political forces quickly reacted to fill the racial void in the political
arena. In California, partisan political concerns, along with labor unionism, in the
post-Civil War period figured prominently in the anti-Chinese movement.”

In 1867 [the year after the Fourteenth Amendment went into effect]
California Democrats launched their offensive against the Chinese. The result
. .. was a bonanza. The party laid hands on an issue of enormous potential
in its own right—a new issue, uncontaminated by the sad history of the civil

(analyzing how issues surrounding Chinese immigration and immigrants affected the debate
over Reconstruction Amendments).

70. See infra text accompanying notes 266-83 (analyzing psychological theories of
transference and displacement).

71. CONG. GLOBE, 39th Cong., 1st Sess, 1056 (1866) (comments of Rep. Higby). In
discussing why Blacks should be able to naturalize under the Fourteenth Amendment and
Chinese could not, Representative Niblack asked the following:

If a Chinaman is one of the human race, why should he be degraded below the

negro? Why should he not receive the same right as the negro? I should like to

understand it. The negro is of pagan race, and is a pagan before he comes here. . .

. I want to understand why we should exclude one race and include another, why

we should deny to these people the right of naturalization, for instance, and allow

it to others.
Id. (comments of Rep. Niblack). Congress ultimately extended birthright citizenship under the
Fourteenth Amendment to persons of Chinese, as well as African, ancestry born in the United
States. See Gerald L. Neuman, Back to Dred Scott?, 24 SAN DIEGO L. REv. 485, 491-92 (1987)
(reviewing PETER H. SCHUCK & ROGERS M. SMITH, CITIZENSHIP WITHOUT CONSENT (1985),
and considering congressional debate on this point).

72. See NEUMAN, supra note 48, at 39-40.

73. See MILTON R. KONVITZ, THE ALIEN AND THE ASIATIC IN AMERICAN LAW 10-12 (1946).

74. STUART CREIGHTON MILLER, THE UNWELCOME IMMIGRANT 151 (1969).

75. See generally ALEXANDER SAXTON, THE INDISPENSABLE ENEMY (2d ed. 1995).
However, while the exclusion of Asian immigrants resulted in a marked decline in violence
directed at Asians in this country, African Americans, who as citizens could not be removed
from the country, were subject to horrible violence well into the twentieth century. See SUSAN
OLzAK, THE DYNAMICS OF ETHNIC COMPETITION AND CONFLICT 219-20 (1992).
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war, yet evocative of that entire syndrome of hatreds and loyalties which still
could not quite openly be declared.™

The relationship between the treatment of African Americans and other racial
minorities can be seen in a constitutional landmark of the nineteenth century. In
his dissent in Plessy v. Ferguson, often lauded for its grand pronouncement that
“[o]ur Constitution is color-blind,””” Justice Harlan noted the irony that the
“separate but equal” doctrine applied to Blacks, who unquestionably were part
of the political community, but not Chinese immigrants, “a race so different from
our own that we do not permit those belonging to it to become citizens of the
United States” and who generally are excluded from entering the country.”™
Seeking to protect Blacks by denigrating the Chinese, Justice Harlan left no
doubt about his sympathies on the question of racial superiority:

The white race deems itself to be the dominant race in this country. And so
it is, in prestige, in achievements, in education, in wealth and in power. So,
I doubt not, it will continue to be for all time, if it remains true to its great
heritage and holds fast to the principles of constitutional liberty.”

Some might contend that this analysis fails to recognize that the courts at
various times invoked the law to protect Chinese immigrants. A most prominent
example is' Yick Wo v. Hopkins, in which the Supreme Court held that
discriminatory enforcement of a local laundry ordinance against.“aliens and
subjects of the Emperor of China” violated the Equal Protection Clause of the
Fourteenth Amendment.®® Though often cited for the proposition that a facially
neutral law enforced in a racially disctiminatory manner violates the
Constitution,® the decision, rather than a commitment to racial equality,
represented an early foray by the Supreme Court in invalidating economic
regulation, which reached its high-water mark during the Lochner era.?? In any
event, as the Court’s treatment of the exclusion laws reveals, Yick Wo is far from
representative of the prevailing judicial attitude toward the rights of persons of
Chinese ancestry during the late 1800s.

2. Japanese Internment and Brown v. Board of Education
The historical context of the infamous decision to intern Japanese Americans,

as well as Japanese immigrants, during World War II sheds light on the
interrelationship between society’s treatment of different minority groups. The

76. SAXTON, supra note 75, at 260 (emphasis added).

77.163 U.S. 537, 559 (1896) (Harlan, J., dissenting). For a critique of Justice Harlan’s so-
called color-blindness jurisprudence, see Gabriel J. Chin, The Plessy Myth: Justice Harlan and
the Chinese Cases, 82 IowA L. REv. 151 (1996).

78. Plessy, 163 U.S. at 561 (Harlan, J., dissenting).

79. Id. at 559 (Harlan, J., dissenting).

80. 118 U.S. 356, 368 (1886).

81. See, e.g., TRIBE, supra note 41, § 16-17, at 1483.

82. See Thomas Wil Joo, New “Conspiracy Theory” of the Fourteenth Amendment:
Nineteenth Century Chinese Civil Rights Cases and the Development of Substantive Due
Process Jurisprudence, 29 U.S.F. L. REV. 353, 356 (1995).
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Supreme Court ruling in Korematsu v. United States®® shows how, absent the
protection of law, disfavored racial minority citizens might be treated. In that
case, the Supreme Court allowed U.S. citizens of Japanese ancestry, including
some born and bred in this country, to be detained in internment camps. This
decision reveals the inherent difficulties in drawing fine legal distinctions
between noncitizens and citizens who share a common ancestry. In attempting
to defuse the Japanese threat to national security, the U.S. Government refused
to distinguish between noncitizens who immigrated from Japan and citizens of
Japanese ancestry. Lumped together as the monolithic “Japanese” enemy, all
were interned. The U.S. Government classified all persons of Japanese ancestry,
regardless of their immigration status, as “foreign.”

As the Japanese suffered from internment during World War II, African
Americans, due in no small part to increased labor demand during the war,
experienced improved employment opportunities and less discrimination?®* As
in the nineteenth century, Asian American exclusion from the national
community was combined with some improvements for African Americans.

The timing of the Supreme Court’s decision in Korematsu, one of the most
well-known equal protection cases of the twentieth century, should not be
ignored. Korematsu (1944) is an infamous case, while Brown v. Board of
Education® (1954), which vindicated the rights of African Americans, is much
revered. Though close in time, these cases reveal the very best and worst of
American constitutional law. While persons of Japanese ancestry were rebuilding
the remnants of their lives after the turmoil of legally sanctioned internment,®®
African Americans saw hope in being told that “separate but equal” was no
longer the law of the land.

Ultimately, some of the harshest aspects of the anti-Asian laws were relaxed.
Pressures to end exclusion of Chinese immigrants to the United States grew
during World War 11 as it became increasingly embarrassing for the nation to
prohibit immigration from a valued ally, China, in the war effort. Japanese
propaganda efforts during World War II made much of the Chinese exclusion
laws.’” In the end, foreign policy concerns, not humanitarian ones, caused
Congress in 1943 to allow China a minimum quota of immigrant visas and to

83. 323 U.S. 214 (1944).

84. See MANNING MARABLE, RACE, REFORM AND REBELLION: THE SECOND
RECONSTRUCTION IN BLACK AMERICA, 1945-1982, at 12-15 (1984).

85. 347 U.S. 483 (1954). Even closer in time to Korematsu, President Truman in 1948
ordered the desegregation of the armed forces in response to pressures from African American
activists. See generally RICHARD M. DALFIUME, DESEGREGATION OF THE U.S. ARMED FORCES
148-74 (1969) (analyzing political forces surrounding desegregation order); MORRIS J.
MACGREGOR, JR., INTEGRATION OF THE ARMED FORCES, 1940-1965, at 291-314 (1981) (same).

86. See Eugene V. Rostow, The Japanese American Cases—A Disaster, 54 YALEL.J. 489
(1945).

87. See DANIELS, supra note 51, at 186-98; see also J. Donald Kingsley, Immigration and
Qur Foreign Policy Objectives, 21 LAW & CONTEMP. PROBS. 299, 303-06 (1956) (analyzing
U.S. foreign policy problems resulting from the exclusion of Asian immigrants).
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allow Chinese immigrants to naturalize.®® In this way, the United States relaxed
the Chinese exclusion laws for foreign policy reasons similar to those that helped
bring about Brown v. Board of Education.®

The Vietnam War also reveals a relationship between Asian subordination and
improvements for African Americans. While the civil rights movement of the
1960s achieved improvements for African Americans, the escalation of the war
in Vietnam during this time was accompanied by the growth of racism directed
at the Vietnamese people, which lingers to this day.”® Seeing the racial roots of
the war, as well as the impact on domestic people of color, two of the most
prominent African American leaders of their generation, Martin Luther King, Jr.
and Malcolm X, though of different political persuasions, opposed U.S.
involvement in Vietnam.”!

As this sad history demonstrates, Asian Americans—whatever their
immigration status and however long they or their ancestors have lived in the
United States—historically have been treated as foreigners in this land.* Some
claim that the immigration laws discriminate against Asians to this day.”® Besides

88. See Act of Dec. 17, 1943, ch. 344, 57 Stat. 600 (amended 1946); see also Gabriel J.
Chin, The Civil Rights Revolution Comes to Immigration Law: A New Look at the Immigration
and Nationality Act of 1965, 75 N.C. L. REv. 273, 282-86 (1996) (analyzing foreign policy
reasons for the elimination of the ban on Chinese immigration). In 1945, 109 Chinese
immigrants came to the United States and 233 in 1946. See DANIELS, supra note 51, at 199
tbl.6.3. In 1946, Congress extended similar privileges to Filipinos and Indians. See Act of July
2, 1946, ch. 534, 60 Stat. 416 (amended 1952). The Immigration & Nationality Act of 1952
(INA) granted these minimum rights to all Asian nationalities. See Immigration & Nationality
Act, ch. 477, §§ 201(a), 311, 66 Stat. 163, 175, 239 (1952) (codified as amended at 8 U.S.C.A.
§§ 1151(a), 1422 (West Supp. 1998)).

89. See Mary L. Dudziak, Desegregation as a Cold War Imperative, 41 STAN. L. REV. 61
(1988) (contending that U.S. foreign policy interests spurred desegregation efforts in 1950s);
see also Derrick A. Bell, Jr., Brown v. Board of Education and the Interest-Convergence
Dilemma, 93 HARv. L. REV. 518, 524 (1980) (“[Tlhe [Brown] decision helped to provide
immediate credibility to America’s struggle with Communist countries to win the hearts and
minds of emerging third world peoples. At least this argument was advanced by lawyers for
both the NAACP and the federal government. And the point was not lost on the news media.”)
(footnote omitted); Mary L. Dudziak, The Little Rock Crisis and Foreign Affairs: Race,
Resistance, and the Image of American Democracy, 70 S. CAL. L. REV. 1641 (1997) (analyzing
relationship between U.S. foreign affairs and civil rights during Eisenhower administration).

90. See, e.g., United States v. Piche, 981 F.2d 706, 710 (4th Cir. 1992) (affirming
conviction of the murderer of an Asian American who told victim that he hated the Vietnamese
because his brother had been killed in Vietnam and that the Vietnamese should not have come
to United States); see also Vietnamese Fishermen’s Ass’n v. Knights of Ku Klux Klan, 518 F.
Supp. 993 (S.D. Tex. 1981) (enjoining Ku Klux Klan and affiliates from harassing and
intimidating Vietnamese fishermen).

91. See MARABLE, supra note 84, at 111-16.

92. See Cynthia Kwei Yung Lee, Race and Self-Defense: Toward a Normative Conception
of Reasonableness, 81 MINN. L. REV. 367, 429-38 (1996); Natsu Taylor Saito, Alien and Non-
Alien Alike: Citizenship, “Foreignness” and Racial Hierarchy in American Law, 76 OR. L.
REv. 261 (1997).

93. See Jan C. Ting, “Other than a Chiraman”: How U.S. Immigration Law Resulted from
and Still Reflects a Policy of Excluding and Restricting Asian Immigration, 4 TEMP. POL. &
Crv. RTs. L. ReV. 301 (1995); see also infra text accompanying notes 121-49 (offering
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suffering from efforts to exclude persons who shared their ancestry from the
national community,® Asian Americans stood accused of the high crime against
the American “melting pot” mythology of refusing to assimilate” Ironically, the
law prevented full assimilation and equal citizenship. For example, due to the bar
to naturalization, immigrants from Asia (as non-whites) were disenfranchised
and prohibited from exercising political power as citizens, which in the long run
detrimentally affected Asian American political involvement.” Barred from the
political community, Asian Americans were denied the possibility of more fully
assimilating into the mainstream and then suffered criticism for failing to
assimilate.

B. The National Origins Quota System

In 1924, Congress established the much-reviled national origins quota system,
a formulaic device designed to ensure stability in the ethnic composition of the
United States.”” Specifically, the system served to prefer white immigrants. It
initially permitted annual immigration of up to two percent of the number of
foreign-born persons of a particular nationality in the United States as set forth
in the 1890 census.”® In operation, the quota system “materially favored

examples of disparate impact that modern immigration laws have on Asian immigration).

94, See infra text accompanying notes 242-60 (explaining stigma attached to citizens as the
result of exclusion of certain races and nationalities who share similar characteristics).

95. See, e.g., Hirabayashi v. United States, 320 U.S. 81, 96-97 (1943) (observing in
Japanese internment case that many factors “prevented [Japanese] assimilation as an integral
part of the white population™); Chae Chan Ping v. United States (Chinese Exclusion Case), 130
U.S. 581, 595 (1889) (justifying law excluding Chinese immigration by stating that “[i]t
seemed impossible for [the Chinese] to assimilate with our people”). In this vein, the Supreme
Court refused to allow an immigrant from India to naturalize and become a citizen, and thus
assimilate into the U.S. political community, because he could not assimilate:

It is a matter of familiar observation and knowledge that the physical group
characteristics of the Hindus render them readily distinguishable from the various
groups of persons in this country commonly recognized as white. . . . [I]t cannot
be doubted that the children born in this country of Hindu parents would retain
indefinitely the clear evidence of their ancestry. . . . What we suggest is merely
racial difference, and it is of such character and extent that the great body of our
people instinctively recognize it and reject the thought of assimilation.
United States v. Thind, 261 U.S. 204, 215 (1923).

For a historical analysis of how persons advocating immigration restriction have relied on
the argument that immigrants fail to assimilate, see Kevin R. Johnson, The New Nativism:
Something Old, Something New, Something Borrowed, Something Blue, in IMMIGRANTS OUT!
THE NEW NATIVISM AND THE ANTI-IMMIGRANT IMPULSE IN THE UNITED STATES 165 (1997).
See also Kevin R. Johnson, “Melting Pot” or “Ring of Fire"?: Assimilation and the Mexican-
American Experience, 85 CAL. L. REV. 1259 (1997) (analyzing barriers to Mexican American
assimilation in the United States).

96. See Robert S. Chang, Toward an Asian American Legal Scholarship: Critical Race
Theory, Post-Structuralism, and Narrative Space, 81 CAL. L. REV. 1241, 1300-03 (1993).

97. See Immigration Act of 1924, ch. 190, § 11(a), 43 Stat. 153, 159 (repealed 1952).

98. See id. The 1924 Act was a successor to the Immigration Act of 1921, which had a
more liberal quota of three percent of the persons from a particular country as determined by
the 1910 census. See Act of May 19, 1921, ch. 8, § 2(a), 42 Stat. 5, 5 (repealed 1952). Under
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immigrants from Northern and Western Europe because the great waves from
Southern and Eastern Europe did not arrive until after 1890.”% Congress enacted
the quota system in the wake of passing the literacy test in 1917; this test
excluded “[a]ll aliens over sixteen years of age, physically capable of reading,
who can not read the English language, or some other language or dialect,
including Hebrew or Yiddish.”'™ In operation, the test, as intended, restricted the
immigration of non-English speakers, including Italians, Russians, Poles,
Hungarians, Greeks, and Asians.'

A House report offers a clear articulation of the purposes of the national
origins quota system:

“With full recognition of the material progress which we owe to the races
from southern and eastern Europe, we are conscious that the continued
arrival of great numbers tends to upset our balance of population, to depress
our standard of living, and to unduly charge our institutions for the care of
the socially inadequate.

If immigration from southern and eastern Europe may enter the United
States on a basis of substantial equality with that admitted from the older
sources of supply, it is clear that if any appreciable number of immigrants
are to be allowed to land upon our shores the balance of racial
preponderance must in time pass to those elements of the population who
reproduce more rapidly on a lower standard of living than those possessing
other ideals.”

“. .. [The quota system] is used in an effort to preserve, as nearly as
possible, the racial status quo in the United States. It is hoped to guarantee,
as best we can at this late date, racial homogeneity . . . "'%

the law, the quota system was based on U.S. population demographics as of 1920 beginning
in 1927. See Immigration Act of 1924 § 11(b), 43 Stat. at 159.

99. Hiroshi Motomura, Whose Alien Nation?: Two Models of Constitutional Immigration
Law, 94 MICH. L. REV. 1927, 1933 (1996) (footnote omitted); see also Chin, supra note 88,
at 279-97 (discussing how quota system limited immigration from Asia). See generally
HIGHAM, supra note 40, at 264-330 (analyzing social forces resulting in passage of
restrictionist quota system). Interestingly, the national origins quota system did not impose
restrictions on immigration from the Western Hemisphere, see Motomura, supra, at 1934,
which was not expressly restricted until much later, see infra text accompanying notes 125-26
(discussing restrictions on Western Hemisphere immigration). ‘

100. Immigration Act of Feb. 5, 1917, ch. 29, § 3, 39 Stat. 874, 877 (repealed 1952).

101. See HIGHAM, supra note 40, at 300-30; see also E.P. HUTCHINSON, LEGISLATIVE
HISTORY OF AMERICAN IMMIGRATION PoLICY, 1798-1965, at 465-68, 481-83 (1981)
(discussing genesis of literacy test).

102. HUTCHINSON, supra note 101, at 484-85 (emphasis, omissions, and alterations added)
(quoting STAFF OF HOUSE COMM. ON IMMIGRATION AND NATURALIZATION, REPORT ON
RESTRICTION OF IMMIGRATION, H.R. REP. NO. 68-350, pt. 1, at 13-14, 16 (1924)); see also ROY
L. GARIS, IMMIGRATION RESTRICTION at vii (1927) (expressing similar views and emphasizing
that “our capacity to maintain our cherished institutions stands diluted by a stream of alien
blood, with all its inherited misconceptions respecting the relationships of the governing power
to the governed™). Some in the modern immigration debate have made similar calls for greater
homogeneity among immigrants. See, e.g., BRIMELOW, supra note 5, at 232 (“[B]y introducing
diverse populations, [immigration] strikes at the nation-state’s Achilles’ heel: the need for
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As one commentator remarked approvingly in 1924, the national origins quota
system was “a scientific plan for keeping America American.”'® Implicit in these
rationales, of course, was the view that persons of northern European stock were
superior to persons of other groups. In a similar vein, the conventional wisdom
was that “[t]he real assimilation of aliens depends to a very large extent upon
their associates after entering—*‘we can easily assimilate’ them ‘if their origins
resemble the origins of the people they find when they get here.’”'™

The racial hierarchy endorsed by proponents of the national origins quota
system was entirely consistent with the academic literature of the day, which
viewed the “races” of southern and eastern Europe as inferior to northern
European ones.'® In effect, southern and eastern European immigrants,
commonly thought of today as white ethnics, were “racialized” as non-white, and
therefore unworthy of joining the national community.'%

A heavy dose of anti-Semitism fueled the demand for the national origins quota
system. Proponents hoped to limit the immigration of Jewish persons to the
United States.!®” This anti-Semitism mirrored the discrimination suffered by
Jewish Americans in this country.!® During World War II, anti-Semitism,
enforced and reinforced by the quota system, unfortunately influenced the U.S.
Government’s refusal to accept many Jewish refugees fleeing the Holocaust, one
of the tragedies of the twentieth century.'”

homogeneity.”). But see Howard F. Chang, Liberalized Immigration as Free Trade: Economic
Welfare and the Optimal Immigration Policy, 145 U. PA. L. Rev. 1147, 1210-19 (1997)
(contending that personal preferences for the ethnic status quo are not legitimately considered
in immigration law and policymaking).

103. A. Warner Parker, The Quota Provisions of the Immigration Act of 1924, 18 AM. J.
INT’L L. 737, 740 (1924).

104. Id.

105. See HIGHAM, supra note 40, at 149-56. An influential book in this regard is MADISON
GRANT, THE PASSING OF THE GREAT RACE (4th rev. ed. 1923). See HIGHAM, supra note 40, at
271 (analyzing nativism’s influence on immigration legislation during this period and
observing that “[i]ntellectually the resurgent racism of the early twenties drew its central
inspiration from [this book]”).

106. See HIGHAM, supra note 40, at 156-57 (analyzing racial hierarchies popular in science

. during that time with Jews and other “non-Nordics” classified as of inferior racial stock). The
racialization of white ethnic immigrants was in no way unprecedented. For example,
mainstream U.S. society classified early Irish immigrants as non-white. See Ronald Takaki, The
Tempest in the Wilderness: The Racialization of Savagery, in DISCOVERING AMERICA 58
(David Thelen & Frederick E. Hoxie eds., 1994).

107. See generally JOHN HIGHAM, SEND THESE TO ME: IMMIGRANTS IN URBAN AMERICA 81-
174 (Johns Hopkins Univ. Press, rev. ed. 1984) (1975) (analyzing impact of anti-Semitism on
immigration restrictions and discrimination against Jews in the United States).

108. See NATHAN GLAZER & DANIEL PATRICK MOYNIHAN, BEYOND THE MELTING POT 137-
85 (1963). See generally ROBERT S. WISTRICH, ANTISEMITISM (1991) (analyzing roots of anti-
Semitism around the world).

109. See RITA J. SIMON & SUSAN H. ALEXANDER, THE AMBIVALENT WELCOME 31 (1993)
(summarizing poll data indicating that, in 1939, vast majority of public opposed allowing large
number of Jewish refugees from Germany into United States). See generally HENRY L.
FEINGOLD, THE POLITICS OF RESCUE (1970) (analyzing the Roosevelt administration’s response
to Jewish refugees); SAUL S. FRIEDMAN, NO HAVEN FOR THE OPPRESSED (1973) (studying U.S.
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Other “races” also were affected by the quota system. Although Asian
Americans were excluded from immigrating to the United States well before
1924, an oft-overlooked impact of the quota system was that it discouraged
immigration from Africa, historically the source of precious little immigration
to the United States.'" This is entirely consistent with anti-Black subordination
in the country and this nation’s later refusal to accept refugees fleeing political
turmoil in Haiti, a country populated primarily by persons of African ancestry.'?

Despite persistent criticisms, including claims that it adversely affected U.S.
foreign policy interests,'" the Anglo-Saxon, northern European preference in the
immigration laws remained intact until 1965. Congress, though it tinkered
somewhat with the quota system, maintained the quotas in the Immigration &
Nationality Act (INA), the comprehensive immigration law that (as frequently
amended) remains in place today." President Truman vetoed the INA (a veto
that Congress overrode) because it carried forward the discriminatory quota
system."® In defending the INA’s version of the quota system, one commentator
of the day claimed that the nation’s ethnic composition should not be changed
and that, because some known Communists opposed the law, opponents should
be circumspect before joining the fray.''® A Senate report concluded that the
national origins quota system “preserve[d] the sociological and cultural balance
in the United States,” which was justifiable because northern and western
Europeans “had made the greatest contribution to the development of [the]

refugee policy toward Jewish refugees during World War II); GORDON THOMAS & MAX
MORGAN WITTS, VOYAGE OF THE DAMNED (1974) (documenting U.S. Government’s refusal
to accept Jewish refugees on the SS St. Louis during