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. ARBITRATION IN MONTANA AND THE

NEED FOR NEW LEGISLATION

This article reviews the current legal

status of arbitration in Montana and
compares the Montana law with the

Enactment of the Uniform or similar
Jegislation is necessary to enable Mon-
tana to join the vast majority of states
that permit and encourage effective
private dispute settlement through ar-
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bitration.
I. Arbitration at Common Law,

To clearly understand the cur-
rent Montana law on arbitration it
is necessary to understand arbitra-
tion at common law. This is due to
the fact that arbitration law in
Montana has changed little in the
last one hundred years.

At common law arbitration was
viewed with much disfavor by the
courts. The courts believed that
they should not be ousted of their
traditional role in dispute settle-
ment by private tribunals, nor
should parties to a contract be
deprived of access to the courts. As
a consequence, arbitration clauses
were almost universally held to be
void and unenforceable. Palmer
Steel Structures v. Westech, Inc.,
35 S.Rept. 1354, 1358(B) dissent-
g opinion (1979) School Dist.
No. I v, Globe and Republic Ins.
Co., 146 Mont. 208, 212 (1965).
See Note, Contract Clause Pro-
Yiding For Arbitration Of Future

iSputes Is Not Enforceable In
Monrana, 24 Mont. L. Rev. 77
(1963),

At common law, the courts gen-
- ally recognized but did not neces-
Sarily enforee three distinct types
Of arbitration clauses:

) An agreement to arbitrate a
dispute existing at the time
the agreement is entered.
These provisions were valid
and enforceable only after
the subject was actually ar-
bitrated, but a party would
be denied a court order en-

By William L. Corbett
Associate Professor of Law
University of Montana
School of Law

forcing the contractual duty
to arbitrate.

(2) An agreement to arbitrate a
future factual dispute (a fac-
tual dispute not in existence
at the time of the agreement
was entered but which might
arise in the future). These
provisions were considered
valid because the courts were
not ousted of their jurisdic-
tion over issues of law.

(3) An agreement to arbitrate
any future dispute (fact or
law). These agreements were
uniformly held to be void
and unenforceable because
the courts were ousted of
their jurisdiction over legal
issues and it was believed
that the parties should not be
deprived of their access to
the courts.

II. Arbitration in Montana.

A. Arbitration in commercial
disputes.

In 1867 the Montana legislature
enacted a statute which upon first
reading appears to have reversed
the common law bias against ar-
bitration. The statute provides that
‘“‘persons capable of contracting
may submit to arbitration any con-
troversy which might be the sub-
ject of a civil action between them
. . . .27-5-101 MCA. Despite the
potentially broad reading this
statute might be given, the Mon-
tana Court, in conformity with
jurisdictions with similar legisla-
tion, interpreted the statute to pro-
vide for judicial enforcement of an
arbitration provision only when
the dispute is in existence at the
time the agreement is entered.
Green v. Wolff, 140 Mont. 413,
423 (1962). Thus, under the stat-
ute, an agreement to arbitrate only
an existing dispute is valid and en-
forceable.! In addition to the stat-
ute, the Montana Court continued

the common law notion that an
agreement to arbitrate any future
factual dispute was valid and en-
forceable (category #2 discussed
above). Moreover, the Court rec-
ognized that an arbitration award
under a valid and enforceable ar-
bitration agreement is binding on
the parties.? See Palmer Steel
Structures v. Westech, Inc., supra,
35 S. Rept. at 1357.

However, the major obstacle to
arbitration remained. The Mon-
tana Court continued to follow the
common law rationale that an
agreement providing for the arbi-
tration of a future dispute involv-
ing an issue of law was unenforce-
able (category -+ 3). Palmer Steel
Structures v. Westech, Inc. supra,
35 St. Rept. at 1357.

Unlike Montana, many jurisdic-
tions early came to the realization
that if an agreement providing for
arbitration of existing disputes in-
volving issues of law were en-
forceable, it would not violate
public policy to make enforceable
an agreement to arbitrate a future
dispute involving an issue of law.
These courts realized that even if
the award of an arbitrator were to
be based on an issue of law, the
award was not enforceable until a
court, with an opportunity to
review the legal rationale, enforced
the award. See Ezell v. Rocky
Mountain Bean & Elevator Co., 76
Colo. 409, 232 Pac. 680 (1925).
However, these jurisdictions, un-
like Montana, were not faced with
a legislative mandate prohibiting
the development of arbitration
away from its common law limita-
tions.

In 1895 the Montana legislature
enacted a statute that codified the
existing common law notion that
courts cannot be denied their tradi-
tional jurisdiction over dispute set-

Continued on page 6
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tlement by agreements of the par-
ties. School Dist. No. 1 v. Globe &
Republic Ins. Co., supra 146
Mont. at 212.° This 1895 statute
has been consistently interpreted
by the Montana Court to make un-
enforceable an agreement to ar-
bitrate future disputes unless the
arbitration provision is limited to
the determination of solely factual
issues. Palmer Steel Structures v.
Westech, Inc., supra, 35 St. Rept.
at 1356-1357.4

The Montana Court has indi-
cated that such a narrow concep-
tion of arbitration is not truly ar-
bitration but merely judicial
recognition of commercial ap-
praisal. Schoo!l Dist. No. 1 v.
Globe & Republic Ins. Co., supra
146 Mont. at 213. Thus, what is
often referred to as arbitration in
Montana is nothing more than
legal recognition and enforcement
of appraisal agreements in a com-
mercial setting.

B. Arbitration in Labor Disputes.

Frequently a collectively bar-
gained contract between an em-
ployer and a union will include a
provision for dispute settlement
ending in arbitration.® In view of
the limited scope of arbitration in
the commercial setting, the ques-
tion arises whether the agreed
method of labor dispute settlement
will fare any better. Because the ar-
bitration machinery in the labor
agreement anticipates the resolu-
tion of all (factual and legal) future
disputes, it could be argued that
these arbitration agreements will
meet with the same fate as found in
commercial contracts. However,
this is not the case.

Section 301 of the National
Labor Relations Act provides that
a suit for violation of a labor con-
tract involving a private sector em-
ployer engaged in interstate com-
merce may be brought in a Federal
District Court (with state court
concurrent jurisdiction) without
regard to the amount in controver-
sy or diversity. 29 USCA 185(a).
The great majority of cases
brought under § 301 are actions to
enforce agreements to arbitrate
and actions to enforce (or set
aside) arbitration awards rendered.
Additionally, under § 301 a federal
court can by declaratory relief rule
that an employer is not required to
arbitrate under the specific con-
tract provisions. Gorman, Robert
A., Basic Text on Labor Law
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Unionization and Collective Bar-
gaining, 547 (1976).

Accordingly, if a Montana pri-
vate sector employer engaged in in-
terstate commerce agrees to the ar-
bitration of labor disputes, federal
law provides for the enforcement
of the agreement. The federal law,
unlike Montana, does not limit ar-
bitration of future disputes to sole-
ly the resolution of factual dis-
putes.

If the arbitration clause is in-
cluded in a labor agreement involv-
ing a Montana public employer
(not subject to the federal legisla-
tion), it also appears that the
clause will be enforced without re-
gard to the limitations found in
commercial arbitration. The Mon-
tana Collective Bargaining For
Public Employees Act provides
that nothing ‘‘prohibits the parties
from voluntarily agreeing to sub-
mit any and all of the issues to
final and binding arbitration,”’
and any ‘‘agreement to arbitrate,
and the award issued . . . shall be
enforceable in the same manner as
is provided in the act for enforce-
ment of collective bargaining
agreements.”’ (Emphasis added.)
39-31-310 MCA. Thus, the legisla-
ture provided for enforcement of
public employment arbitration
provisions in the same manner as
the enforcement of the collective
bargaining agreement in which the
provision is included. The problem
is that the legislature did not
(forget to?) include a provision in
the Act concerning the enforce-
ment of the collective bargaining
agreement.

However, this is not a significant
problem. Collective bargaining
agreements are universally enforc-
ed in the same manner as any other
contract.® It is not reasonable to
assume the Montana legislature in-
tended any other procedure. If the
legislature intended that ‘‘any and
all”’ arbitration clauses would be
enforced as collective bargaining
agreements, and collective bar-
gaining agreements are traditional-
ly enforced as any other contract,
then the only reasonable conclu-
sion is that the legislature intended
arbitration provisions to be fully
enforced without the limitations
found in commercial law.

The need to treat labor arbitra-
tion differently than commercial
arbitration has long been recog-
nized. The United States Supreme

Court has noted that in the ¢
mercial setting arbitration jg

substitute for industrial st;ilfhe
Given this distinction, the Couﬁ.
I

stated since ‘‘arbitration of |,
disputes has quite different f Or
tions from arbitration under g,
dinary commercial agreement, thr'
hostility evinced by courts loWare
arbitration of commercial g

8req,
ments has no place here. Un:‘g;
Steelworkers v. Warrior ang ij,

Navigation Co., 363 U.S. 574, 574
(1960). It appears that the Mg
tana legislature recognized thig dis:
tinction and clearly intended tha
public employee labor arbitralio“
be fully enforceable.

While the Montana Court py,
not spoken clil:eclly on this isgye
two recent opinions assumed th
traditional broader position fq,
labor arbitration. However, (h,
Montana Court, without discygg,
ing any conflict, upheld a Distrig
Court order requiring the ep.
ployer to arbitrate what appears tq
be clearly an issue of law under ay
arbitration clause requiring the ar.
bitration of future disputes, Burte
Teachers Union v. Bd. of Ed., 34
St. Rept. 726, 730 (1977). In
another case, the Court assumed
that if the grievance came within
the grievance procedure the union
could compel the employer to ar-
bitrate the quasi-legal question of
“‘just cause’’ as required by the
contract grievance procedure,
Wibaux Education Association V.
Wibaux County High School, 35
St. Rept. 93 (1978). Moreover, if
the Court were to directly speak on
the issue, should certainly plact
much weight on the expressed leg:
islative intent, especially in light ©
the universally recognized distin®
tion between labor and cm‘muerclfii
arbitration, _

Accordingly, with labor arbitr¥
tion provisions involving a MO™
tana employer engaged in mlﬂifc'
state commerce fully enforceah-_
under federal law, and such P“’Tic
sions involving a Montana P“bhc
employer enforceable undﬁ"Bar_
Montana Public Employc€ =
gaining Act, the vast mﬂj"”t‘yl be
labor arbitration provisions %! ihe
enforceable without regard cial
limitations applied to commet
arbitration. For those few yers
tana solely intrastate cmP:opro-

be

who have a labor agreeme”

viding for arbitration, it i

argued that the arbitration P 98!
February
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sion should be fully enforceable
without regard to the limitations
imposed on commercial arbitra-
tion, based upon the universally
recognized distinction between
labor and commercial arbitration.
However, given the fact that Mon-
tana, unlike most jurisdictions, has
a specific statutory limitation on
arbitration, this argument might
very well be rejected. See Smith v.
Zepp, supra 34 St. Rept. 753, 761
(1977). Thus, an arbitration agree-
ment involving a solely intrastate
private employer might very well
be subject to the limitations found
in conmimercial arbitration while no
such limitation would be applied to
a similar agreement involving an
interstate or public employer.

11I. Comparison Between the Uniform
Arbitration Act and Montana Law,

A summary analysis of the Uni-
form Arbitration Act and a com-
parison with current Montana law
can conveniently be presented
under three headings: (1) which
agreements to arbitrate would the
model act apply; (2) the judicial
procedure applicable in the en-
forcement of arbitration agree-
ments and arbitration awards; and
(3) the hearing procedure used by
arbitrators.

1. Agreements Covered.
As previously discussed, current
Montana law provides that agree-
Mments to arbitrate future disputes
involving legal issues are unen-
forceable. The Model Act elimi-
DNates this limitation. The Model
Act provides for the enforcement
of a written agreement to submit
any existing controversy, or a writ-
len contract provision to submit
any controversy thereafter arising
between the parties regardless
Whether the issue is legal or fac-
Wal, Uniform Arbitration Act §1.
Hereafter cited as U.A.A.)"" The
Model Act also specifically applies
0 labor arbitration agreements,
Unless the parties specify other-
Wise. The equal treatment for both
“Ommercial and labor arbitration
Under the Model Act eliminates the
Present confusion in Montana law
On this subject. See U.A.A. § 31.
* Enforcement Procedure.
The Model Act provides that
UDon motion to the court (a court
Competent jurisdiction in the
te, e.g., a Montana District
ourt), a party may seek an order
Tecting arbitration. The order

F’eh;nus‘ be granted if the court finds
Yary 1981

Stg

that there is an agreement to arbi-
trate covering the dispute in ques-
tion and that the opposing party
refuses to arbitrate. U.A.A. § 2(a).
In the event there is an action or
proceeding involving the issue
pending before the court, the court
must stay that action or proceed-
ing, or sever the arbitrable issue
from that action or proceeding.
U.A.A. § 2(c) and (d). The pur-
pose of staying the action or pro-
ceeding or severing the arbitrable
issue from the action or proceeding
is to prevent the court from pre-
empting the arbitration process.
The Model Act also provides that a
court may not refuse an order for
arbitration because the court be-
lieves the issue lacks merit, U A.A.
§ 2(e). Whether the party seeking
arbitration raises a meritorious
issue is to be left to the decision of
the arbitrator and the arbitration
process must not be preempted by
the court. Thus, when a party
seeks a court order enforcing an
arbitration provision, the court
need only concern itself with
whether there is a valid arbitration
agreement and whether the agree-
ment covers the dispute in ques-
tion. Whether the issue raised has
merit is left to the arbitrator. Cur-
rent Montana law is in substantial
agreement with these provisions of
the Model Act.®

The other major area of judicial
intervention concerns the enforce-
ment of the award. The Model Act
follows the traditional motions to
confirm, vacate, correct or modify
the award of the arbitrator. U.A.A.
§§ 11, 12, 13. This corresponds to
the method used in Montana.
Compare MCA §§27-5-203
through 27-5-302 with §§ 11, 12
and 13 of the Model Act.®

The Model Act provides that the
court shall vacate an award on five
separate grounds.!° The Montana
statute provides that a court may
vacate an award under similar cir-
cumstances. Compare 27-5-301
MCA with U.A.A. § 12. Other
than the compulsory language in
the Model Act requiring the Court
to vacate and the permissive lan-
guage of the Montana Act, there is
little substantive difference be-
tween the two provisions.'' More-
over, the Montana Court has rec-
ognized that its scope of review
under common law arbitration is
narrow, and its authority to vacate
an award is limited to situations

Iv.

similar to those set forth in the
Montana statute and the Model
Act. Mcintosh et al. v. Hartford
Fire Ins. Co., 106 Mont. 434,
439-440 (1930). See also Lee v.
Providence Washington Ins. Co.,
82 Mont. 264, 274-275 ( 1928); Clif-
ton Applegate - Toole v. Drain
Dist. No. 1, 82 Mont. 312, 328-9
(1928). Accordingly, the Model
Act does not represent a sharp de-
parture from current Montana law
on this subject.!?

3. Arbitration Hearings.

Dean Pirsig, the leading drafts-
man of the Model Act, has indi-
cated that the goal of the arbitra-
tion hearing procedure in the
Model Act ““was to safeguard the
essentials of a fair hearing without
detracting from the informality,
the freedom from technicality, and
the dispatch which characterize ar-
bitration hearings and which are
commonly important reasons why
the parties have agreed to resort to
arbitration,”’ Pirsig, supra note 12
at 118. The hearing procedure set
forth in the Model Act meets this
important goal. While, in compari-
son with the Montana Act, the
Model Act specifically provides for
more procedural options '* and
procedural safeguards,'* these pro-
visions are not inconsistent with
the Montana Act or the decisions
of the Montana Court. The Model
Act merely goes further to assure
that the arbitration process will be
workable and fair.

Conclusion.
Twenty two states and the District
of Columbia have adopted the
Model Act. Most other states have
statutes similar to the Model Act
or judicial decisions affording full
use of the arbitration process as a
method of private dispute settle-
ment. Given the present Montana
statutory framework that locks in
the out of date, universally re-
Jected common law view of arbi-
tration, the Montana legislature
must act if Montana is to have a
truly effective method of extra-
judicial dispute settlement. The
Montana Court has similarly rec-
ognized that although ““arbitration
may be the most speedy and eco-
nomical means available to parties
for a binding resolution of their
disputes,” full utilization of this
method cannot be made until the
legislature acts. Smith v. Zepp,
Supra 34 St. Rept. 761. In an era of
Continued on page 17
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Conti“ued from page 7

crowded dockets and lengthy and
expensive litigation, methods sup-
porting private settlement of dis-
putes should be encouraged. The
Model Act or some tailored form
of the Model Act is the best
method to achieve this goal.

o
William L. Corbett

Mr. Corbett received his B.S.
from the University of Wyoming,
in 1967, his J.D. from the Uni-
versity of Wyoming in 1970, his
LL.M. from Harvard University,
in 1971. He was Attorney, Ap-
pellate Court Div., Office of the
General Council, National Labor
Relations Board, from [971 to
1974.

FOOTNOTES

Fourteen footnotes, which include
complete citations as well as explana-
tory material, accompany this article.
Because of space limitations, the text
of these footnotes has been deleted.
However, copies of the text of the foot-
notes are available upon request from
the writer or the Montana Bar, and the
footnote numbers have been left in the
text of the article for the convenience

of those who wish to make such a re-
Quest,

ROMAN LAW COURT

Continued from page 11
One-year “‘observer’’ apprenticeship,
“ach candidate is placed on a panel of
Judges, but there the President of the
Panel reigns supreme. If Mr. President
Vants an opinion from a panel mem-
¢, he will ask for it. It is that simple.
Ol until the candidate has himself
f::lrll assigned as a President will he
A ¥ be an active judge, and that time
ac:&‘nds_ upon future vacancies and the
o emic :standards of the candidate.
car? Appointments are for life. They
az;)({j Breat social prestige and com-
fisgg the lughest incomes in th‘e pro-
*‘u'chon-' Ironu.:ally, the_productlon of
I“‘id[ igh calibre public servants has
O numerous physical attacks and
Sinations. The underworld has
lim.ned that these persons cannot be in-
Sop: ed, swayed or bought so it is re-
it 2 to terrorism to try to achieve
fiog Boals, Strangely enough, the pro-
Ma On considers this a high compli-
:Feb and is prepared to stand firm.
fUary 198}
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CLE AT HARVARD

Harvard Law School will hold its
Thirteenth Session of the Program of
Instruction for Lawyers (PIL), July
13-25, 1981. The Program is directed
by Louis Loss, the William Nelson
Cromwell Professor of Law.

Recognizing the need for innovative,
up-to-date continuing legal education
programs, Harvard Law School has
put together a 34-course Program,
taught by 30 members of the Law
School Faculty, which is designed to
inform the participants of the latest
developments in numerous areas of the
law. Among the courses in the 1981
Program are Antitrust Law, Banking
Regulation, Health Care Regulation,
Local Govenment Law, Securities
Regulation, Accounting for Lawyers,
Bankruptcy: The New Law, The Press
and the Law, Negotiation: Theory and
Practice and Psychiatry for Lawyers,
as well as five tax courses. The 1980
Program included lawyers from 22
foreign countries, 95 government
lawyers, 30 judges (including 16 federal
judges sponsored by the Federal
Judicial Center), 29 full-time law
school teachers and 20 public interest
lawyers.

The combination of a prestigious
faculty, an enthusiastic group of par-
ticipants from almost every area of the
law, and a diverse curriculum makes
the Program unique in the world of
continuing education.

In order to get a $50 discount on the
regular tuition rate, the 1981 applica-
tion must be submitted to the PIL Pro-
gram Office no later than June 1. The
majority of applications are received in
April and May, and by June some

courses are fully subscribed. Late ap-
plications will be accommodated when-
ever possible; but some classes are con-
strained by classroom size. For infor-
mation, write or call the Program Of-
fice, Pound Hall 205, Harvard Law
School, Cambridge MA 02138 (tel.
(617) 495-3187).
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U.S. Supreme
Court summaries
for just $18 a year.

The Supreme Court Bulletin gives you brief, expert

summaries of every U.S. Supreme Court opinion... the
same week the opinion is handed down... for only $18 a

year.

You need to keep up with the U.S. Supreme Court as
much as you do with your own state supreme court,
You can do it quickly and more economically with the
Bulletin than with any other publication.

Subscriptions or sample copies from Supreme Court
Bulletin, D-58, 3 Essex St., Concord, NH 03301.
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