
Indiana Journal of Global Legal
Studies

Volume 11 | Issue 1 Article 3

Winter 2004

Courts and Globalization
Sir David Williams David Q. C.
University of Cambridge

Follow this and additional works at: http://www.repository.law.indiana.edu/ijgls

Part of the Courts Commons, and the International Law Commons

This Symposium is brought to you for free and open access by the Law
School Journals at Digital Repository @ Maurer Law. It has been accepted
for inclusion in Indiana Journal of Global Legal Studies by an authorized
administrator of Digital Repository @ Maurer Law. For more information,
please contact wattn@indiana.edu.

Recommended Citation
Williams, Sir David David Q. C. (2004) "Courts and Globalization," Indiana Journal of Global Legal Studies: Vol. 11: Iss. 1, Article 3.
Available at: http://www.repository.law.indiana.edu/ijgls/vol11/iss1/3

http://www.repository.law.indiana.edu/ijgls?utm_source=www.repository.law.indiana.edu%2Fijgls%2Fvol11%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
http://www.repository.law.indiana.edu/ijgls?utm_source=www.repository.law.indiana.edu%2Fijgls%2Fvol11%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
http://www.repository.law.indiana.edu/ijgls/vol11?utm_source=www.repository.law.indiana.edu%2Fijgls%2Fvol11%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
http://www.repository.law.indiana.edu/ijgls/vol11/iss1?utm_source=www.repository.law.indiana.edu%2Fijgls%2Fvol11%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
http://www.repository.law.indiana.edu/ijgls/vol11/iss1/3?utm_source=www.repository.law.indiana.edu%2Fijgls%2Fvol11%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
http://www.repository.law.indiana.edu/ijgls?utm_source=www.repository.law.indiana.edu%2Fijgls%2Fvol11%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/839?utm_source=www.repository.law.indiana.edu%2Fijgls%2Fvol11%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/609?utm_source=www.repository.law.indiana.edu%2Fijgls%2Fvol11%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
http://www.repository.law.indiana.edu/ijgls/vol11/iss1/3?utm_source=www.repository.law.indiana.edu%2Fijgls%2Fvol11%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:wattn@indiana.edu
http://www.law.indiana.edu/lawlibrary/index.shtml?utm_source=www.repository.law.indiana.edu%2Fijgls%2Fvol11%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
http://www.law.indiana.edu/lawlibrary/index.shtml?utm_source=www.repository.law.indiana.edu%2Fijgls%2Fvol11%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages


Courts and Globalization

SIR DAVID WILLIAMS.

There is inevitably a problem of terminology. A professor of government

once said that federalism "is what political scientists talk about when they talk

about federalism,"' and one could add that globalization is what political scientists
(and lawyers) talk about when they talk about globalization. Moreover, the more

one reads about globalization the more uncertain one is about the underlying as-

sumptions behind the use of the term; and it is particularly difficult to assess the
changing role and responses of the national courts of law in the face ofglobaliza-

tion. One looks in vain for globalization as an item in the index of leading
works--certainly in the United Kingdom-on constitutional and administrative

law; but there is at the same time a growing recognition of the global implications

of many areas of law hitherto regarded as part of national legal systems, as well as

an acceptance of the enhanced role of international bodies and tribunals.

Before one is submerged, however, in the welter of considerations touching
on international trade, criminal law, privatization, deregulation, international

arbitration, the settlement of disputes, the impact of public international law, the

protection of the environment, the Internet and the revolution in technology, in-

ternational cooperation, regional cooperation, terrorism, antitrust laws, and so

much else, it is perhaps desirable to look at some recent cases-in the United

States, in South Africa, in the United Kingdom, and in Canada-where values

or techniques have been adopted and used in national courts in a way not antic-

ipated only a short time ago. This is not to trespass into a discussion at this stage

of adjudication by external institutions. The immediate concern is with the pos-

sible internationalization of national laws.
In May 2002, Justice Sandra Day O'Connor addressed the Annual Meeting

of the American Law Institute on "the internationalization of American law,"
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1989-96; President of Wolfson College, 1980-92; and Rouse Ball Professor of English Law, 1983-

92. He is now Vice-Chancellor Emeritus, University of Cambridge. Professor Sir David Williams
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Symposium "Globalization, Courts, and Judicial Power," held April 11, 2003, at the Indiana Uni-

versity School of Law.

1. William S. Livingston, Introduction to FEDERATION AND THE COMMONWEALTH: A BIBLIO-

GRAPHICAL COMMENTARY Xi, xvi-xvii (William S. Livingston ed., 1963).
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and her talk-in the words of Michael Traynor, the President of the ALI-
"presaged the decision of the Supreme Court a month later in Atkins v. Vir-

ginia."2 In Atkins,3 the Supreme Court of the United States held 6-3 that the exe-

cution of mentally retarded criminals constituted cruel and unusual punishment

under the Eighth Amendment of the Constitution. In the opinion delivered by

Justice Stevens on behalf of the majority, it was declared that a national consen-
sus had developed against such executions. Particular attention was paid to the

fact that this view was supported by religious and professional organizations
within the United States and also by the world community where the imposition

of the death penalty for crimes committed by mentally retarded offenders is
"overwhelmingly disapproved."4 One of those dissenting, Chief Justice Rehn-

quist, failed "to see, however, how the views of other countries regarding the
punishment of their citizens provide any support for the Court's ultimate deter-

mination."5 Justice Scalia, also dissenting, spoke of the Court's "embarrassingly
feeble evidence of 'consensus"' and of the irrelevance of the practices of the
"'world community' whose notions of justice are (thankfully) not always those

of our people;" and, more generally, he rejected the Court's "incremental aboli-

tion" of the death penalty.6 A not-dissimilar division of views about recourse to

trends or decisions in other countries appears in Lawrence v. Texas.7

In spite of the severity of the dissent by Justice Scalia in the Atkins case, the

issues raised in many contexts are bound to reflect globalization or internation-

alism-not in the sense of comparative law or even of regional law such as that

2. Michael Traynor, The President's Letter, A.L.I. Rep. (Am. Law Inst., Philadelphia, Pa.) Fall
2002, at 1-4; Justice O'Connor's address is published in the Proceedings of The American Law In-

stitute's 79th Annual Meeting (May 15, 2002) at pages 245-51.
3. 536 U.S. 304, 321 (2002).
4. Id. at 316 n.21 (referring explicitly to the view of the European Union).
5. Id. at 325 (Rehnquist, C.J., dissenting). Chief Justice Rehnquist conceded that, in other con-

texts, the Supreme Court had looked to "the climate of international opinion." Id. (quoting Coker
v. Georgia, 433 U.S. 584, 596 n.10 (1977)).

6. Id. at 344, 348, 353 (Scalia, J., dissenting). Justice Scalia cited his own comment, when dis-
senting in Thompson v. Oklahoma, that "where there is not first a settled consensus among our own

people, the views of other nations, however enlightened the Justices of this Court may think them
to be, cannot be imposed upon Americans through the Constitution." 487 U.S. 815, 868-69 n.4
(2002) (Scalia, J., dissenting).

7. Compare Lawrence v. Texas, 123 S.Ct. 2472, 2481-83 (2003) (Kennedy, J.), with id. at 2494-

95 (Scalia, J., dissenting). See also Virginia v. Black, 123 S.Ct. 1536, 1544 (2003) (referencing the
Scottish origins of cross-burning).
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developed by the European Court of Justice, but rather in the sense of cultural

standards or values emerging in several countries and influencing each other.

The Supreme Court of the United States is receptive to arguments of culture. In

Dickerson v. United States, for instance, Chief Justice Rehnquist, delivering the

opinion of the court, said that "Miranda has become embedded in routine police

practice to the point where the warnings have become part of our national cul-

ture, 8 and he added for good measure that Justice Scalia had in an earlier, unre-

lated dissent indicated that the fact that a rule has found "'wide acceptance in the

legal culture' is 'adequate reason not to overrule it."'9 Once there is reference to
"culture" or "legal culture," it is surely difficult to avoid injections from other

countries or jurisdictions in circumstances where the evidence is timely and ap-

propriate. The words of Chief Justice Warren in Brown v. Board of Education of

Topeka l° on May 17, 1954, appear on the surface to concern only the United

States and its constitutional stance, but issues of racial segregation were already

recognized on a worldwide basis. His opinion, "for all its economy" as Richard

Kluger put it, was delivered at a moment "when the country had just begun to

sense the magnitude of its global ideological contest with Communist authori-

tarianism and was quick to measure its own worth in terms of megaton power"

but demonstrated that the country still stood for "something more than material

abundance."" In other words, racial segregation was facing rejection in all

countries, though no one underestimated the difficulty of securing desegrega-

tion in practice.
The process of implementing decisions can also have a global dimension.

Consider the decision of the Constitutional Court of South Africa, handed down

in July 2002, in Minister of Health v. Treatment Action Campaign,'2 which con-

cerned the HIV/AIDS pandemic. The applicants in the case, led by the Treat-

ment Action Campaign, sought in a specific area to challenge the government's

refusal to make a particular drug available and its failure to set a timetable for a

8. 530 U.S. 428, 443 (2000) (declining to overrule Miranda v. Arizona, 348 U.S. 436 (1966), on
the admissibility of statements made during custodial interrogation).

9. 530 U.S. at 443 (quoting Mitchell v. United States, 526 U.S. 314, 331-32 (1999) (Scalia, J.,
dissenting).

10. 347 U.S. 483 (1954).
11. 2 RICHARD KLUGER, SIMPLE JUSTICE: THE HISTORY OF BROWN V. BOARD OF EDUCATION AND

BLACK AMERICA'S STRUGGLE FOR EQUALITY 896 (1976).
12. 2002 (5) SA 721 (CC).
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national programme to prevent mother-to-child transmission of HIV. Provi-

sions in the Bill of Rights, relating to health care services and the special protec-

tion afforded to children, were invoked, and the affidavits in support showed "a

variety of specialised perspectives, ranging from paediatrics, pharmacology and

epidemiology to public health administration, economics and statistics."" Coun-

sel for the government argued that even if the Constitutional Court should find

that the government policies fell short of what the Constitution requires, the

only competent order available was a declaration of rights, leaving the govern-

ment to adapt its policies accordingly. The Constitutional Court, however, de-

clined to be tied by a requirement that only declaratory orders could be granted:

where a breach of any right has taken place "a court is under a duty to ensure

that effective relief is granted .... Where necessary this may include both the is-

suing of a mandamus and the exercise of supervisory jurisdiction."'4

In making that assertion the Constitutional Court looked at foreign juris-

dictions, and it found no grounds for suggesting that injunctive relief against the

government breaches the separation of powers. This was so even in relatively

cautious countries such as Canada and the United Kingdom. Particular encour-

agement was drawn from the willingness of Indian courts to grant far-reaching

remedial orders in such areas as child labor and especially from cases in the

United States led by the second desegregation case, Brown v. Board of Education

of Topeka in 1955, with its emphasis on implementation and "all deliberate

speed."' 5 By virtue of the second Brown case the lower courts "would have the

power to determine how much time was necessary for the school boards to

achieve full compliance with the Court's decision and would also be able to con-

sider the adequacy of any plan proposed by the school boards 'to effectuate a

transition to a racially non-discriminatory school system.""..6 The Constitutional

Court in South Africa was hence more confident in spelling out the steps neces-

sary to comply with the Constitution; it recognized that government faced enor-

mous problems in combating HIV/AIDS and that government policy was

evolving; and remedial orders as well as declarations were granted. One suspects

13. Id. at 729.
14. Id. at 758.
15. Brown v. Bd. of Educ. of Topeka, 349 U.S. 294, 301 (1955). See BERNARD SCHWARTZ,

SWANN's WAY: THE SCHOOL BUSING CASE AND THE SUPREME COURT 47-66 (1986) (discussing the
ramifications of the desegregation decisions of the Warren Court).

16. 2002 (5) SA (CC) at 748 n.57 (referring to Swann v. Charlotte-Mecklenburg Bd. of
Educ., 402 U.S. 1 (1971) (setting out some general guidelines to achieve desegregation)).
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that courts in many countries would often be influenced, in the remedy as well
as the substance, by parallel developments elsewhere.

There are undoubtedly difficulties in attempting to assess the role of a na-

tional judiciary in facing wider aspects of foreign affairs. Some of these were ex-
plored by Mr. Justice Lawrence Collins in the F.A. Mann Lecture delivered at
Lincoln's Inn in November 20017 He explored issues of the prerogative, justi-

ciability, international law (especially treaty law), and judicial restraint, and in
his conclusions he accepted the tentativeness of the legal rulings in many in-

stances. Since that lecture, developments in response to the terrorist attacks of
September 11, 2001, have brought out vividly the global implications of national
responses. There have been important cases in the United Kingdom on deporta-
tion, extradition, detention without trial in Guantanamo Bay, and even the in-

terpretation of United Nations Resolution 1441.8 The claimants in the latter
category sought declaratory relief as to the true meaning of Resolution 1441, in-
viting the court to declare that the British government would be in breach of
international law were it to take military action against Iraq without a further

resolution. The invitation was declined. The Divisional Court of the Queen's
Bench Division denied that it had jurisdiction to declare the true interpretation

of an international instrument which had not been incorporated into domestic
law and where a person's rights or duties under domestic law were not in issue.

Lord Justice Simon Brown, one of the three judges involved, added that the

court would in any event refuse to embark upon the determination of an issue "if
to do so would be damaging to the public interest in the field of international re-
lations, national security or defence." Moreover, he went on, advisory declara-

tions should not be made "save for demonstrably good reason" and here there
was none. 9 Although counsel were permitted to advance detailed arguments,
the application was essentially dismissed on grounds of non-justiciability; and
there is no doubt that the holding underlines the tentative and cautious

17. See Lawrence Collins, Foreign Relations and the Judiciary, 51 I NT'L &CoMP. L.Q. 485
(2002).

18. See Sec'y of State for the Home Dep't v. Rehman, 1 All E.R. 122, 124 (H.L. 2002);
Re AI-Fawwaz, I All E.R. 545, (H.L. 2001); Abbasi v. Sec'y of State for Foreign & Com-
monwealth Affairs, No. C/2002/0617A0617B, (2002) E.W.C.A. Civ. 1598, 2002 WL
31452052 para. 1 (C.A. 2002); Campaign for Nuclear Disarmament v. Prime Minister,
CO/5429/2002, 2002 WL 31676361 para. 1 (Q.B. Div'l Ct. 2002).

19. Campaign for Nuclear Disarmament, 2002 WL 31676361 at para. 47.
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approach to the application of international law by national courts." Problems as

to the application of international law arose also in a slightly earlier case in 2002
when the Court of Appeal addressed the issue of British nationals detained in

Guantanamo Bay naval base. Again, after hearing extensive arguments, the

Court of Appeal felt obliged to reject the applicants' claim, which had raised im-

portant issues about the extent to which the English courts could examine

whether a foreign state is in breach of treaty obligations or public international

law when fundamental human rights are engaged, the extent to which a deci-

sion of the executive in the field of foreign relations is justiciable in an English

court, and whether there are any circumstances "in which the court can properly
seek to influence the conduct of the executive in a situation where this may im-

pact on foreign relations.""

The remarkable feature of these two decisions in the United Kingdom, on

Resolution 1441 and on Guantanamo Bay, is that the courts allowed such de-

tailed argument and addressed several important issues. In the Guantanamo

Bay litigation, Mr. Justice Richards had on March 15, 2002, refused the applica-

tion for permission to seek judicial review, but on July 1 the Court of Appeal
granted permission and directed a substantive hearing on the important issues

raised.22 One suspects that the argument of non-justiciability would have pre-

vailed without more ado only a few years ago, but the Court of Appeal empha-

sized "that the issue of justiciability depends, not on general principle, but on

subject matter and suitability in the particular case. '23 The application failed in

the end, as we have seen, but even so the Court of Appeal took note, for instance,

of the evidence that the position of the British detainees was being considered at

20. See Collins, supra note 17, at 509-10.
21. See Abassi, 2002 WL 31452052, at para. 2.
22. Such issues were raised and discussed by the Foreign Affairs Committee of the

House of Commons in a Report published in December 2002. See FOREIGN AFFAIRS COM-
MITTEE, SECOND REPORT, 2002-03, Foreign Policy Aspects of the War against Terrorism,
Cm. 196, para. 60-62, available at http://www.parliament.the-stationery-office.co.uk/
pa/cm200203/cmselect/cmfaff/196/19602.htm (last visited November 29, 2003). See also
FOREIGN AFFAIRS COMMITTEE, APPENDICES TO THE MINUTES OF EVIDENCE, 2002-03, Memoran-
dum from the Center for Constitutional Rights: The Detention of British Nationals in
Guantanomo Bay, Cuba, Cm. 196, app. 12, para. 99-106, available at http://
www.parliament.the-stationery-office.co.uk.pa/cm200203/cmselect/cmfaff/196/
196ap14.htm (last visited November 29, 2003).

23. See Abbasi, 2002 WL 31452052, at para. 85.
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the diplomatic level, that the position of detainees generally in Guantanamo Bay

had yet to be ruled on by appellate courts in the United States, and that the Inter-

American Commission on Human Rights had taken up the case of the

detainees. The judgement of the Court of Appeal appears to strengthen the

trend identified by Mr. Justice Lawrence Collins towards the application-in

one form or another-of international law in national courts.2 4

That trend towards the application of international law was also recognized

in the Resolution 1441 case, and the Guantanamo Bay decision was referred to

by counsel and the Court of Appeal. The decision of the Divisional Court has

been described as "plainly correct" as a matter of constitutional law, while at the

same time raising the desirability or otherwise of allowing judges "a voice on the

content of international law." 25 In addition, it could be argued that in both cases

the courts, evidently ill at ease, were searching for a new formula and the length

of the judgements, when both applications could have been stopped at the outset

on familiar grounds of justiciability, paradoxically gave prominence to the argu-

ments advanced and, in so doing, served a valuable democratic purpose in the

identification of issues of immediate concern. Indeed, in the search for an appro-

priate judicial role in the face of unprecedented questions of global concern it is

important to recognize that a court offers a forum which is open and specific.

Openness is especially significant. A leading writer on open justice has

spoken of "the overriding importance that has traditionally been attached to the

open conduct of judicial proceedings, by comparison with the indifference with

which the practice of secrecy has been allowed to permeate the executive branch

of government."26 There are inevitably exceptions in such areas as national secu-

rity, commercial litigation, commercial arbitration and sometimes even criminal

law; but in many instances of contemporary concern the courts offer transpar-

ency, which in itself contrasts with executive practice in so many areas of politi-

cal delicacy and controversy, not least where international law obtrudes in the

national courts.

24. See,e.g., Kuwait Airways Corp. v. Iraqi Airways, 2 W.L.R. 1353, para. 51 (H.L. 2002) (refer-

encing the speech of Lord Nicholls).

25. See David Pannick QC, "Why the Judges Should Have Their Say On Iraq," THE

TIMES (London), March 11, 2003, Law section at 4.
26. JOSEPH JACONELLI, OPEN JUSTICE: A CRITIQUE OF THE PUBLIC TRIAL 1 (2002).
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The specific nature of seeking judicial rulings is also important. Irrespective
of the final outcome of a particular case, it is helpful to itemize the issues at stake.
In the Supreme Court of Canada in 1998 the position of Quebec and possible
secession from Canada was raised, and the ruling was that Quebec did not,
under the Constitution of Canada or under international law, have the right to
secede unilaterally.27 The Supreme Court was obliged to consider "momentous
questions that go to the heart of our system of constitutional government."2 8 On
the issue of advisory opinions, account was taken of the judicial systems in sev-
eral European countries which have courts dedicated to the review of constitu-
tional claims; the Supreme Court rejected the view that it could not look at
international law; problems of justiciability were unsurprisingly raised; Cana-
dian federalism was seen as "the political mechanism by which diversity could
be reconciled with unity;"29 democracy was seen as "a fundamental value in our
constitutional law and political culture" with the democratic tradition traced
back to Magna Carta and the English Bill of Rights 1689;30 the rule of law was
confirmed as "a fundamental postulate of our constitutional structure;"'" and on
the central issue of secession the Supreme Court looked ahead to a referendum
and to negotiation, but emphasized that "it would be naive to expect that the
substantive goal of secession could readily be distinguished from the practical
details of secession. The devil would be in the details."32 On the last matter, it
was stressed that after 131 years of Confederation, "there exists, inevitably, a
high level of integration in economic, political and social institutions across Can-
ada."33 The Supreme Court went on to deny that international law specifically
grants component parts of sovereign states the legal right to secede unilaterally
and a number of allied matters, such as the so-called right to self-determination,
were considered. In effect the issue of secession was assessed within its national
and global implications and the Supreme Court of nine justices was able to iden-
tify the relevant legal and constitutional issues with considerable authority.

27. See Re Reference by the Governor in Council concerning certain questions relating to the
secession of Quebec from Canada, [1998] 161 D.L.R. (4th) 385.

28. Id. at 393.
29. Id. at 407.
30. Id. at 414-15.
31. Id. at 417 (quoting Roncarelli v. Duplessis, [1959] 16 D.L.R. (2d) 689).
32. Id. at 425-26.
33. Id. at 427. See also William A Schabas, Twenty-Five Years of Public International

Law at the Supreme Court of Canada, 79 CAN. B. REv. 174, 193 (2000).
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Judges in national courts are doubtless aware of global influences both his-
torically as well as at the present day. Professor van Caenegem, in a recent per-

ceptive study of European Law in the Past and the Future, pointed out that
European courts of justice, the European Commission, the European Parlia-
ment and European laws "have not yet altered the basic fact that people live
under national laws which were produced by the sovereign national states."34 He

then nevertheless reminded us that medieval and early modern Europe man-
aged without national legal systems:

People lived either under local customs or under the two cosmo-

politan, supranational systems-the law of the Church and the
neo-Roman law of the universities... Cross-fertilization was the

order of the day, because the law was seen as a vast treasure house
from which kings and nations could pick and choose what suited

them."

Van Caenegem expressly addressed the English common law, which from
the thirteenth century onwards was a truly national system "that was eventually

exported by English people who settled in remote continents," but he also
stressed the wider international currents reflected in common law applied by
English ecclesiastical courts, in the work of the Court of Chancery with its own
equity and rules of procedure "which were closer to the Roman-canonical than

the common-law model," in the work of the Court of Admiralty which applied

the Europeanjus commune "as was natural because of its concern with interna-
tional shipping on the high seas," in the teaching of Roman and canon law at

Oxford and Cambridge, and in the impact of continental jurisprudence in the

writings of great jurists such as Bracton and Blackstone.36 The European influ-
ence in Scottish law was all the greater historically; but, since the United King-

dom's accession to the European Union from 1973 and since the incorporation
into domestic law of the European Law of Human Rights by virtue of legislation
of 1998, the Europeanization of the common law and of national legislation has

34. R. C. VAN CAENEGEM, EUROPEAN LAW IN THE PAST AND THE FUTURE: UNITY AND DIVERSITY

OVER Two MILLENNIA 1-2 (2002).
35. Id.
36. Id. at 19-21. See also R. C. VAN CAENEGEM, AN HISTORICAL INTRODUCTION TO WESTERN

CONSTITUTIONAL LAW (1995).
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continued apace. Globalization is more and more evident through the effect of
international agreements and treaties, of joint efforts to combat problems rang-
ing from environmental and security demands to money laundering and inter-
national commercial fraud, and not least of the willingness of judges-as we

have seen in the cases decided in the United States, South Africa, the United
Kingdom and Canada-to accept both the increasing influence of international
law and the emergence of ideas and trends in other jurisdictions which can com-

fortably be adopted or adapted in the process of litigation.
From a constitutional perspective it is noteworthy that the coming together

of nations in regional groupings of varying closeness operates alongside the frag-
mentation of nations or regional groupings in different circumstances. A federal
relationship, as normally understood, allows for the cross-fertilization of ideas
among like-minded nations or jurisdictions. The United States, Canada (save

for the special question of Quebec), and Australia are obvious examples. More
ambitious schemes such as that envisaging imperial federation-which origi-

nated in the nineteenth century--eventually petered out, but the current argu-
ments about European federation illustrate the passions which can be aroused.

Federations in the past have broken apart when the conditions for acceptable
federal union were not present: an attempted federation in the West Indies col-
lapsed in 1962 after only four years, and a Central African Federation-of
Southern Rhodesia, Northern Rhodesia and Nyasaland-succumbed in late
1963 after only ten years.37 Other regional groupings, whether federal or not,
have also fallen apart: consider the former Yugoslavia or, dramatically, the

former Union of Soviet Socialist Republics (U.S.S.R.). Both World Wars in the
last century produced extensive changes in national boundaries as well as in

groupings such as the Austro-Hungarian Empire, reminding us that globaliza-
tion does not necessarily mean stability or permanence.

Since the early twentieth century there has been growing pressure for a
world order which transcends national boundaries, whatever the internal con-

stitutional system. At the conclusion of the First World War, President Wood-
row Wilson had a vision of "a League of Nations to provide the collective

security that, in a well-run civil society, was provided by the government, its
laws, its courts and its police."38 The covenant of the League of Nations was duly

37. See JOHN KENDLE, FEDERAL BRITAIN: A HISTORY 137 (1997).
38. MARGARET MACMILLAN, PEACEMAKERS: THE PARIS CONFERENCE OF 1919 AND ITS ATTEMPT TO

END WAR 21 (paperback ed. 2002).
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adopted, but-as one historian has put it-its "very name evokes images of ear-
nest bureaucrats, fuzzy liberal supporters, futile resolutions, unproductive fact-
finding missions and, above all, failure .... -3 Yet the League of Nations dem-
onstrated a "confederate" if not federal desire, and Wendell Willkie, the de-
feated presidential candidate of 1940, confessed in 1943 that he had been a
believer in the League and he believed that its rejection in the United States was
disastrous. 4 His words appeared in a book called One World, which predated the
establishment of the United Nations with "its more institutional structure and
normative and executive power than was possessed by the League of
Nations .... ,,4I The United Nations in its turn provided the focus as post-war
developments, especially in the economic area, took one nation after another
into acceptance of international or multi-national agreements together with new
efforts at cooperation and dispute resolution. 42 The globalization of world trade
has generated a large corpus of legal and other writing, and specific, traditional
areas of domestic law-including administrative law and antitrust law-are di-
rectly affected. 43 International organizations such as the World Trade Organiza-
tion became increasingly prominent and major commercial developments are
increasingly global as well as national in their implications. The events in Seattle
in 1999 revealed the scale of opposition as well as support for bodies such as the
World Trade Organization.44

Globalization, however, is not simply an economic issue. The adoption in
1948 of the Universal Declaration of Human Rights, which has been described
as "the parent document of the modern human rights movement,"45 encouraged
the drafting of the European Convention on Human Rights which came into

39. Id. at 92.
40. See WENDELL L. WILLKIE, ONE WORLD 62-63 (1943).
41. G. F SAWER, MODERN FEDERALISM 61 (1969).
42. See, e.g., J. G. MERRILLS, INTERNATIONAL DISPUTE SETTLEMENT 197-98 (1998); THOMAS C.

FISCHER, THE UNITED STATES, THE EUROPEAN UNION, AND THE "GLOBALIZATION" OF WORLD TRADE

38-43 (2000); PETER SINGER, ONE WORLD: THE ETHICS OF GLOBALIZATION 51-105 (2002).
43. See e.g., ALFRED C. AMAN JR., ADMINISTRATIVE LAW IN A GLOBAL ERA (1992); Global Ad-

ministrative Law Symposium, 54 ADMIN. L. REV. 409, 409-511 (2002); Lucio Lanucara, The
Globalization of Antitrust Enforcement: Governance Issues and Legal Responses, 9 IND. J.
GLOBAL LEGAL STUD. 433 (2002).

44. SINGER, supra note 42, at 51-105.
45. MARY ANN GLENDON, A WORLD MADE NEW: ELEANOR ROOSEVELT AND THE UNIVERSAL

DECLARATION OF HUMAN RIGHTS xxi (2001).
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force in 1951 and was incorporated into our domestic law in the United King-

dom by virtue of legislation of 1998. The changed attitude to the formulation of

human rights represents a remarkable change in the legal culture of the United

Kingdom, sometimes in unexpected ways. In a recent prisoners' rights case, for

instance, Lord Woolf (the Lord Chief Justice) complained about the large num-

ber of authorities cited. "In these human rights cases," he said, "the volume of

cases reported is being increased daily and parties must exercise restraint as to

their citation. It is the principles which are relevant and important."46 The vol-

ume of cases cited, however, is a symptom of global issues of human rights and

the readiness of lawyers and judges to seek guidance from the experience of

other jurisdictions, in Europe and beyond.
Following on the International Military Tribunal which sat at Nuremberg

at the end of the Second World War, there has been some movement towards the

assertion of national jurisdiction over those alleged to have committed crimes
against humanity, even where the country or countries involved were not party

to an international agreement such as the Convention Against Torture, 1989.

Many lawyers prefer the setting up of international tribunals: Slobodan

Milosevic faces such a special body set up in 1993 with regard to the former Yu-
goslavia. Following on an initial international agreement of 1998, the Interna-

tional Criminal Court (I.C.C.) has been established and it was formally opened

in the Hague on March 11, 2003. The I.C.C. has jurisdiction over genocide,

crimes against humanity, and war crimes. We are only at the beginning of its

work and there will be many difficulties to face, not least because of the hostility

shown by the United States; but the British judge on the I.C.C., Sir Adrian Ful-
ford, has described it as "an incredibly important development for international

justice and world peace."'4 7

These references to the wide sweep of international concern with and adju-

dication upon so many political, economic, criminal and other matters touch

46. Regina v. Sec'y of State for the Home Dep't, 1 W.L.R. 545, 565 (C.A. 2002).
47. Stephan Castle, Half a Century After Nuremberg, World Criminal Court Opens, THE

INDEPENDENT (London), March 11, 2003, at 15. See also WILLIAM A. SCHABAS, AN INTRODUC-

TION TO THE INTERNATIONAL CRIMINAL COURT (2001); SINGER, supra note 42, at 118; Kerem
Altiparmak, The International Criminal Court Act 2001, NEW L.J. 942, 942 (2001); Robin-
son Deplores U.S. Absence from International Criminal Court; Wood, Trooboff, Abraham-
son, and Carlton Also Speak at Annual Meeting, A.L.I. REP. (Am. L. Inst., Philadelphia,
Pa.), Summer 2003, at 3, 7.



COURTS AND GLOBALIZATION 69

upon the huge and often uncharted spread of globalization. This Symposium
will continue the process of exploration. At the same time we would do well to
recognize the ebb and flow of multinational developments over the centuries
and also to appreciate, as the cases discussed at the outset tend to show, that cul-

tural changes emerge unexpectedly in ordinary national courts.
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